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The  History  of  the  Constitution  of  England  has  hitherto* 
only  been  written  with  regard  to  the  Middle  Ages,  and  separate 
centnries  since  the  Reformation.  In  venturing  to  draw  a 
picture  of  the  thousand  years'  Constitutional  History  of  such 
a  nation,  I  must  necessarily  begin  with  an  apology  in  order 
to  explain  the  shortcomings  and  inequalities  df  my  work,  and 
in  some  measure  to  justify  them  in  the  eyes  of  the  benevolent 
reader. 

My  writings  upon  the  English  Constitution  did  not  originate 
in  a  uniform  scientific  plan;    my  Boman  law  professorship 
offered  few  points  of  connection  with  this  subject,  although 
I  am  much  indebted,  in  these  writings,  to  the  works  upon 
the  history  of  Law  of  my  revered  teacher,  von  Savigny.     It 
was  rather  the  efforts  for  reform  in  the  German  legal  pro- 
cedure which  gave  rise  to  these  essays.     Brought  up  in  the 
laborious  and   strict  school  of  Prussian  Judges,  at  a  time 
when  the  whole  task  of  formulating  the  matter  in  litigation 
was  entailed  upon  the  judge  who  personally  directed  the 
pleadings  of  the  parties,  and   having  acquired   a  personal 
knowledge  of  the  political   and   social    state  of   Germany, 
England,  and  France,  I  had  become  sufficiently  intimate  with 
the  advantages  of  our  nation  of  officials,  as  well  as  with  the 
weak  points   of  our   system,   both   in  legal  procedure  and 
administration.    I  felt  most  keenly  the  necessity  of  the  funda- 
mental reforms  in  this  department,  which  I  have  for  many 
years  advocated  in  my  acaderaical  lectures,  at  a  time  when 
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the  majority  of  my  colleagues  stood  aloof  from,  and  were 
opposed  to,  the  reforms  that  have  since  been  introduced.  It 
was  precisely  the  differences  in  opinion  upon  this  subject 
which  gradually  led  me  to  the  conviction,  that  the  so-called 
philosophical  schemes  in  public  law  chiefly  originate  in  a  lack 
of  positive  knowledge  of  circumstances.  My  own  work  on 
"  Trial  by  Jury  "  (Berlin,  1849)  bears  witness  to  the  truth  of 
this  statement. 

It  was  the  period  of  storm  and  stress  in  1848  that  first  led 
me  from  the  domain  of  law  to  the  wider  one  of  politics.  A 
closer  acquaintance  with  the  condition  of  affairs  in  France  and 
England,  more  especially  with  the  excellent  treatises  of  Lorenz 
Stein  on  those  of  the  latter  country,  made  me  somewhat  re- 
served and  doubtful  in  my  attitude  towards  the  new  con- 
stitutional development.  I  declined  a  summons  to  the  National 
Assemblies  of  that  time,  and  preferred  to  take  part  in  the 
administration  of  a  great  provincial  system,  which  gave  to  my 
political  ideas  a  more  practical  direction,  corresponding  to  the 
experience  that  the  ruling  class  in  England  gains  every  day 
in  its  provincial  activity. 

The  constitutional  struggles  in  Prussia  soon  took  the  shape 
of  a  decisive  conflict  between  the  old  and  the  new  form  of 
society ;  a  dispute  which  was  to  be  finally  settled  in  Prussia 
for  the  whole  of  Germany.  I  was  led  by  this  struggle  to 
examine  with  greater  care  into  the  real  origin  of  the  social 
relations  of  the  various  classes  in  Central  Europe,  in  order  to 
illustrate  the  rights  and  wrongs  of  Feudalism  and  Democracy 
by  the  position  of  classes  in  England  ("  Adel  und  Eitterschaft 
in  England,"  2nd  edition,  1853).  The  recognition  this  work 
obtained  in  many  circles  encouraged  me  to  further  labour. 

Meanwhile  the  ministerial  government  in  Prussia  had 
proceeded  in  a  direction  which  might  well  be  considered  a 
realization  of  the  theories  of  Constitutional  Government 
which  had  prevailed  up  to  that  time  ;  but  its  effect  in  Prussia 
was  suflicient  to  demonstrate  how  utterly  inapplicable  to 
Germany  were  the  French  and  Belgian  models.    When  this 
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confusion  was  at  the  worst,  between  1853  and  1856,  I  began 
my  investigations  in  the  domain  of  English  Administrative 
Law,  the  most  difficult  of  the  whole  series  of  the  labours, 
and  one  that  I  might  well  compare  to  a  walk  through  a 
primaBval  forest.  With  good,  though  incomplete  sources  of 
reference  at  hand,  I  succeeded  in  tracing  amongst  the  chaos 
of  disconnected  antiquarian  matter  piled  up  around  Black- 
stone's  Commentaries,  a  connected  system  of  laws  reaching 
back  into  the  Middle  Ages,  while  Parliamentary  papers  enabled 
me  to  produce  as  realistic  a  picture  as  possible  of  the  adminis- 
tration  of  to-day  ("  Geschichte  und  heutige  Gestalt  der  Amter 
in  England,"  1867),  This  tract  was  written  not  merely  in 
reference  to  the  Prussian  abuses  of  administration,  but  was 
intended  to  draw  attention  to  just  what  the  constitutional 
theories  had  forgotten  in  their  long  struggle  for  a  suitable 
popular  representation,  viz.  that  building  up  of  a  fair  adminis- 
tration from  the  lowest  foundation,  which  is  a  necessary 
element  in  a  popular  state.  This  work  has  not  been  without 
its  influence  upon  Germany  in  filling  up  a  material  gap,  and, 
if  I  am  not  mistaken,  it  has  in  England  also  influenced  some 
later  views  of  Constitutional  History. 

Being  dissatisfied  with  this  partial  view  of  the  subject,  and 
having  obtained  a  more  complete  body  of  material  upon  which 
to  work,  I  ventured  upon  the  task  of  writing  a  history  of  the 
English  Parliament.  But  the  task  of  developing  the  system 
of  English  polity  in  its  true  aspect,  led  to  my  intended  History 
of  Parliament  becoming  a  detailed  history  of  the  English 
administrative  law  ("  Englisches  Verwaltungsrecht,"  2nd  ed., 
1867,  vol.  i..  Historical  pt.,  648  pages). 

Meanwhile,  in  the  year  1858,  constitutional  monarchy  was 
restored  as  the  form  of  government  in  Prussia,  with  the  honest 
endeavour  to  return  to  an  administration  according  to  the 
law,  and  to  proceed  with  the  construction  of  the  inner  fabric 
of  the  State.  Together  with  many  of  my  political  friends 
I  hoped  that  the  time  had  arrived  for  "opposing  positive 
tendencies  to  the  negative  tendency  of  our  national  policy, 
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for  exchanging  vague  and  formless  efforts  for  fixed  and  settled 
aims  and  objects  to  be  gained  by  attainable  means."  With 
regard  to  the  reorganization  itself,  every  one  was  satisfied 
that  a  system  of  "self-government'*  was  a  necessity;  but 
each  of  the  two  political  parties  in  the  realm,  and  the  body 
of  State  officials,  respectively  understood  by  this  term  three 
very  different  and  wholly  incompatible  systems.  It  was. the 
natural  consequence  of  a  state  of  affairs,  in  which  the  official 
world  and  two  distinct  orders  of  society  had  been  involved 
for  a  whole  generation  in  a  dispute  concerning  the  constitution. 
It  was  no  easy  matter  gradually  to  reconcile  prevailing  ideas 
to  the  truth,  that  in  a  modem  state,  parishes  and  district 
unions  can  no  longer  be  autonomous  bodies,  but  are,  primarily, 
only  the  executive  organs  of  our  more  fully  developed  admin* 
istrative  law,  and  that  local  rates  cannot  be  severed  from 
our  system  of  political  economy.  Hence  a  legislation  that 
would  rise  above  all  party  views  was  seen  to  be  a  vital 
necessity;  just  as  in  England  the  inner  fabric  of  the  con- 
stitution was  not  the  outcome  of  parliamentary  legislation, 
but  proceeded  in  its  day  from  the  organic  laws  dictated  by 
the  Privy  Council,  In  order  to  further  these  legislative 
labours,  or  at  least  to  prevent  an  overhasty  imitation  of  the 
French  model,  in  the  regulation  of  parishes  and  districts, 
there  appeared  a  work  which  I  had  somewhat  speedily  com- 
pleted, entitled  "  Die  Englische  Communal-Yerfassung  oder 
das  System  des  Self-government  '*  (1860).  Soon  afterwards 
I  was  able  to  rewrite  with  greater  care  my  history  of  *'  self- 
government  "  ("  Engl.  Communal-Yerfassung,'*  2nd  ed.,  1863), 
and  to  give  a  description  of  the  modem  English  municipal 
reforms  down  to  the  times  when  the  organic  legislation  in 
Prussia  really  began  its  work  ("Engl.  Communal-Verfassung," 
8rd  ed.,  1871). 

After  the  Prussian  and  with  it  the  German  constitutional 
question  had  been  successfully  solved,  the  time  for  actual  con- 
struction had  arrived,  viz.  the  time  for  positive  reforms  of  our 
administrative  system,  especially  our  police  laws,  local  juris- 
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diction,  local  taxation,  municipal  regulations,  etc.  ("  Ver- 
waltung,  Justiz,  Eechtsweg,"  etc.,  Berlin,  1869).  For  Prussia 
I  made  the  principal  basis  of  my  work  the  reformed  adminis- 
trative and  social  legislation  of  Stein  and  Hardenberg,  the 
municipal  regulations  of  1808,  and  the  existing  parochial 
system  in  country  and  town.  But  whilst  I  carefully  avoided 
transferring  into  our  German  institutions  any  name  or  insti- 
tution from  English  life,  yet  in  all  cases  where  our  officials 
had  no  practical  experiences  at  hand  to  guide  them  in  new 
combinations  in  administrative  law  or  local  government,  I 
made  use  of  parallels  taken  from  England.  In  subsequent 
years  there  followed  essays  which  dealt  with  our  constitutional 
disputes,  and  with  the  question  of  reform  in  our  legal  pro- 
cedure, as  well  as  in  our  administration ;  among  which  the 
legislative  proposals  touching  the  Prussian  Ereisordnung, 
school  board  admiiustration,  provincial  taxation,  the  principle 
of  legality  in  the  administrative  (Bechts-staat),  the  reform  of 
the  legal  profession,  of  the  magistracies,  of  penal  procedure, 
etc.,  repeatedly  brought  me  better  points  of  view  of  and 
parallels  with  the  English  law. 

Thus  there  gradually  arose,  in  addition  to  a  continuous 
history  of  administrative  law  and  '*  self-government,"  a  chain 
of  parallels  for  various  points  of  the  inner  life  of  the  state,  in 
which,  thanks  to  the  energetic  development  of  the  royal  prero- 
gatives, the  English  and  Prussian  constitutions  are  much 
more  intimately  related  than  is  generally  supposed. 

It  cannot  be  denied  that  these  writings  appeared  in  an 
epoch  and  in  the  midst  of  the  most  profound  political  crisis 
in  my  native  land  (during  the  last  years  of  Frederick 
William  III.,  under  Frederick  William  IV.,  during  the  regency, 
and  under  William  I.,  Emperor  and  Eing) ;  and  appeared, 
too,  under  the  pressure  imposed  upon  me  by  my  academical 
duties,  as  well  as  that  entailed  by  a  magistracy  and  a  pro- 
vincial office,  and  by  a  long  and  active  parliamentary  life. 
Though  all  this  has  probably  been  instrumental  in  producing 
a  many-sided  appreciation  of  affairs,  it  necessarily  had  an 
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unfavourable  effect  upon  the  systematic  arrangement  of  those 
writings ;  besides  which,  in  a  work  directed  towards  an  im- 
mediate and  practical  end,  the  connection  of  the  whole  cannot 
always  be  sufficiently  kept  in  view  and  expressed.  Hence 
arose  on  my  part  a  natural  desire  to  put  together  the  English 
constitutional  history  in  a  larger  and  more  coherent  form, 
using  as  a  basis  the  work  most  nearly  complete  in  itself,  the 
history  of  English  administrative  law,  from  which  I  could 
retain  the  divisions  into  periods  and  chapters  because  it  was 
originally  designed  for  a  history  of  parliamentary  law.  As 
regards  this  portion,  the  present  work  appears  as  a  third 
edition.  And  here  I  have  repeated  an  old  experience  gained 
on  the  German  judicial  bench,  namely,  that  where,  after  many 
interlocutory  judgments,  the  final  judgment  has  been  reached 
in  any  litigated  case,  many  mistakes,  one-sided  views,  and 
gaps  are  discovered,  which  have  arisen  in  determining  the 
separate  preliminary  and  intermediate  questions.  Fortunately 
such  interlocutory  judgments  are  not  binding  on  the  historian, 
but  allow  of  the  completion,  correction,  and  modification  of 
opinions  which  once  went  too  far ;  and  in  this  I  have  been 
much  helped  of  late  years  by  the  excellent  historical  works 
of  Froude,  Freeman,  Stubbs,  and  others. 

In  another  direction  this  history  has  encountered  a  grave 
difficulty,  viz.  in  the  copiousness  of  the  matter. 

A  constitutional  history  must  portray  the  reciprocal  action 
continually  going  on  between  State  and  society.  Church  and 
State,  constitution  and  administration,  state-life  and  popular 
life,  political  and  private  economy,  between  the  greatest  and 
smallest  interests.  These  are  ever  acting  and  reacting  one 
upon  another  in  such  wondrous  complications  that  a  picture 
of  the  coherent  elements,  even  when  the  moments  of  their 
activity  are  continually  brought  before  the  reader,  can  be 
but  inadequately  represented.  Inythis  constitutional  history 
differs  from  a  history  of  law,  for  the  latter  traces  the  develop- 
ment of  the  dogmas  of  private  and  criminal  law,  by  quoting 
from  legal  documents  and  authorities,  whilst  the  former  deals 
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with  the  living  body  of  the  State  in  its  origin,  its  life  and  its 
progress,  and  the  successive  and  unbroken  evolution  of  enact- 
ments which  have  remained  in  force  until  the  present  day. 

But  even  in  this  imperfect  form,  the  English  constitutional 
history  is  pre-eminently  suited  to  give  a  picture  of  the  inner 
coherence  of  the  various  members  of  the  state  and  society,  on 
which  the  history  of  all  constitutions  and  the  fate  of  all 
nations  is  really  based.     In  these  reciprocal  relations  the 
history  of  former  centuries  returns  to  life,  and  becomes   a 
mirror  wherein  are  reflected  the  struggles  of  the  present ;  but 
above  all  it  must  be  regarded  as  manifesting  the  over-ruling 
Providence  which  guides  the  destinies  of  mankind  according 
to  right  and  towards  the  right.     Every  man  who,  with  the 
inevitable  partiality  arising  from  a  political,  ecclesiastical  or 
social  standpoint,  follows  up  the  development  of  the  British 
empire  for  a  thousand  years  back,  and  strives  in  all  earnest- 
ness to  discover  the  connection  of  events,  wiU  be  obliged  to 
correct  or  amplify  many  preconceived  opinions.     The  results 
of  personal  activity  and  experience  are  similar  in  the  mani- 
fold relations  of  public  life,  in  narrower  and  in  wider  circles  ; 
and  it  is  just  this  habit  of  personal  activity  that  has  educated 
the  EngUsh  nation  and  its  ruling  class  in  political  freedom, 
and  has  raised  the  political  parties  in  the  country  to  the 
capacity  of  ruling  parties.     Perhaps  in  later  treatises  I  may 
succeed  in  portraying  these  reciprocal  relations  in  a  still 
simpler  and  more  vivid  manner,  for  in  them  lies  the  solution 
of  that  enigma  of  the  European  world — otherwise  incapable 
of  explanation — ^namely,  how  it  comes  that  in  one  country 
the  individual  members  of  the  State  and  of  society  appear  to 
be  in  a  state  of  progress,  and  yet  the  whole  loses  ground, 
whilst  in  another,  the  individual  elements  appear  to  be  back- 
ward and  at  times  to  retrograde,  whilst  the  whole  is  mightily 
advancing. 


Bkbliv,  Aprils  1882. 
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The  author's  world-wide  reputation,  both  as  a  jurist  and 
historian,  was  alone  sufficient  to  justify  the  appearance  of  an 
English  edition  of  his  History  of  the  English  Constitution  ; 
but  the  preface  to  the  German  original  furnishes  a  still  more 
cogent  reason  for  presenting  this  translation  to  the  English 
public.  The  author  there  tells  us  that  no  consecutive  history 
of  the  English  Constitution  has  previously  been  written. 
Various  epochs  have,  it  is  true,  been  treated  by  consummate 
masters,  but  there  is  no  treatise  extant,  that  has  attempted 
in  any  way  to  describe  the  rise  of  our  political  system,  and  to 
follow  it  through  all  its  varying  phases  down  to  the  present. 

It  is  the  author's  express  wish  that  his  preface  to  the 
German  original,  though  primarily  intended  for  German 
readers  only,  should  likewise  preface  this  translation;  as 
therein  are  set  out  the  causes  that  induced  him  to  commence 
and  bring  his  researches  to  a  successful  issue. 

The  work  having  been  compiled  fragmentarily  and  at 
different  times,  and  having  originally  been  devised  to  meet 
the  practical  needs  of  the  German  legislature,  could  not  but 
exhibit  some  abnormal  features;  among  them  the  especial 
stress  laid  upon  the  administrative  institutions  of  the  State, 
the  county  and  the  parish.  The  author  was,  moreover, 
obliged  to  express  himself  according  to  political  and  legal 
conceptions  familiar  to  German  jurists,   and  which  diverge 
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more  or  less  widely  from  English  terms.  Hence  a  free  trans- 
lation of  the  English  terms  into  German  had  first  to  be  made, 
a  retranslation  of  which  into  English  is  far  from  easy,  and  in 
many  cases  might  appear  to  call  for  explanation,  the  insertion 
of  which,  however,  would  have  encumbered  the  text. 

The  author  as  well  as  the  translator  must  accordingly  beg 
the  indulgence  of  the  reader  for  any  roughness  or  unevenness 
of  style,  which  may  blemish  the  original  or  the  translation ; 
shortcomings  that  could  scarcely  be  avoided,  as  the  author 
could  only  hastily  revise  the  sheets. 

At  all  events  it  will  be  of  the  greatest  interest  for  English 
students  of  history  to  see  how  a  foreign  jurist,  who  has  been 
much  engaged  with  the  reform  of  the  judicial  and  adminis- 
trative institutions  of  Germany,  treats  the  ancient  and 
modem  development  of  the  "  Parliamentary  Model  State." 

P.  A.  A. 

London,  Novemhtry  1885. 
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The  conquest  of  the  British  Isles  by  the  Saxons,  Angles,  and 
Jutes  from  the  middle  of  the  fifth  century  has  the  character 


*  With  Tegord  to  the  sotuoes  of  this 
period.  Lappenberg  Q*  Gesehichte  Eng- 
IndB,  VOL  L  Intood.)  giyes  the  most 
aKhanstive  iitformation.  Compare  also 
Gneiat  (<*Geaohiohte  der  Communal- 
Tetf."  ppw  7-9).  The  laws  in  the  fol- 
^loming  paces  are  quoted  as  given  by 
Beinhold  Mimid  (*<  Die  Gesetze  der 
Angel-8aDhB0ii,'^2nded.,1858).  Where 
special  oooasion  demands,  quotations  are 

S>en  £edbi  the  official  report  of  the 
eeord  Commission  (Thorpe,  *'  Ancient 
Laws  and  Institntes  of  England,"  two 
vols.  Syo,  1840).  The  several  nyyal  laws 
aie  quoted  with  the  abbreviations  used 
by  Sohmid,  viz.  Athlb.  (^thelberhtX 
Whtr.  (WihtraedX  In*  (I^e),  Alfr. 
(.ffilfired),  Edw.  (Eadward  the  Elder)^ 


AtUlst.  (^thelstan),  Edra.  (Eadmund), 
Edg.  (EadjKar),  Atlilr.  (^thelred),  Cn. 
(Cnut).  From 'the  Norman  times  tiie> 
^ieges.  OvlielnU  ConML.  also  contain  in 
the  main  only  a  collection  of  Anglo- 
Sason  rules  of  law.  The  so-coiled'Xogfes- 
Henrioi  L  are  principaUy  also  only 
a  private  compilation  from  the  later 
Anglo-Saxon  legislation,  dating  Arom 
tho  middle  of  the  twelfth  century. 
The  Ijege$  Eduardi  Confeuoris  also  are 
a  private  compilation  from  various 
sources  and  traditions  from  the  legis- 
lation of  the  later  Anglo-Saxon  times, 
and  apparently  dating  also  from  the 
twelfth  century.  The  Anglo-Saxon 
documents  are  quoted  from  Kemble's 
Codex  Dipl.,  vols.  i.-vi.  (1839-1816). 
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of  a  gradually  advancing  occupation.  The  disunited  Britons, 
some  of  them  gro\m  effeminate,  while  others  have  become 
savage,  are  overcome  after  numerous  battles  with  varying 
issue ;  the  civic  settlements,  dating  from  the  days  of  the  Boman 
sway,  fall  into  ruins ;  the  old  Boman  culture  disappears,  and 
with  it  Christianity ;  the  aboriginal  population  is  either  driven 
into  the  hills  or  reduced  by  oppression  to  a  state  of  slavery 
or  to  the  position  of  impoverished  peasants.  Hence  in  Eng- 
land those  peculiar  conditions  are  wanting  which  in  Western 
Europe  arose  from  a  mixture  of  the  Germanic  races  with 
a  Bonlbanized  provincial  population,  with  Boman  culture,  and 
with  the  Boman  provincial  and  ecclesiastical  constitution. 
On  the  other  hand,  the  conquest  had  the  effect  of  destroying 
the  tribal  bond  that  still  prevailed  in  the  home  from  which 
the  conquerors  came.  The  first  settlements,  indeed,  appear 
to  have  been  based  upon  the  exodus  of  small  tribes  (notably 
the  Angli),  with  wives,  children,  and  servants,  from  the  old 
home  into  the  new.  As  colonization  slowly  proceeded  new 
migrations  continually  took  place  (as  in  the  colonization  of 
the  Marks  in  East  (Germany),  in  consequence  of  which  the 
old  tribes  became  mingled  together,  and  the  original  family 
unions  were  widened  by  new  settlers.  The  groups  of  con- 
querors thus  welded  together  appear  to  have  found  their  bond 
of  union  principally  in  the  greater  and  lesser  military  chiefs, 
from  whose  office  as  leaders  in  war  the  royal  dignity  arose  in 
later  times. 

After  the  occupation  of  the  country  a  division  of  lands  took 
place,  in  which  the  hida^  familiar  mansus,  or  plough  of  land 
(which,  according  to  Eemble,  amounted  to  thirty-three  Saxon, 
or  forty  Norman,  acres),  was  made  the  imit  or  smallest 
measure  of  land  settlement,  and,  with  certain  rights  of  pas- 
turage and  woodcutting,  was  regarded  as  a  sufficient  basis  for 
a  peasant's  household. 

In  many  places  the  British  population  had  already  a  dis- 
tinct landed  property  upon  which  the  conquerors  entered.    In 


Of  English  hlBtorioal  works  bearing 
on  these  times  use  has  been  made 
principaUy  of  Kemble^  *'The  An^o- 
Bazons  in  England  "  <1649X  two  toIb. 
(transiflted  by  Brandis,  from  whom  the 

? notations  are  taken);  Sir  "Francis 
'algrave,  '*The  English  Oommon- 
wealth"  (1831, 1832),  two  vols. ;  Sharon 
Tomer,  <*  History  of  the  An^lo-Saxons  ** 
(1799-1835),  three  volsM^th  the  sup- 
plementary volume,  '*The  Histoiy  of 
the  Manners,  Landed  Property,"  etc. 
New  and  important  contributions  for 
this  period  are  also  given  by  Freeman, 
**  History  of  the  Norman  Conquest," 
Tols.  i.,  ii.,  ill.  (2nd  edition,    1870); 


Bishop  Stubbs,  **  Constitutional  His- 
tory," vol.  L  cap.  1-8  (1874);  and  an 
exceedingly  able  and  useful  selec- 
tion of  legal  charters  and  historical 
documental  evidence  is  furnished  by 
his  **  Select  Charters  and  Ulustrations 
of  Constitutional  History*'  (2nd  edition, 
Oxford,  1874).  Of  German  treatises, 
a  history  of  Anglo-Saxon  law  contain- 
ing the  principal  features,  by  Conrad 
Maurer,  **  Miinchener  Kritisohe  Ueber- 
schau,"  vol.  i.  p.  47,  ff.,  continued  in 
vols.  ii.  and  iil ;  PhilKps,  ^  G^eschichte 
des  AngKslsaohsischen  Bechts  "  (1825) ; 
Lappenberg,  ^^Geschiohte  Englands," 
vol.  i.  (1888). 
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later  times  the  continual  feuds  among  the  petty  kingdoms 
everywhere  hastened  the  dissolution  of  the  family  bond  and 
the  development  of  private  property,  with  all  its  lasting  effects 
upon  the  constitution  and  civilization  of  nations.  Only  in 
a  few  tracts  of  land  in  Nerth  Europe  were  soil  and  climate 
so  inviting  and  so  productive  for  the  peaceful  labour  of  tillage 
and  pasturage,  so  calculated  to  produce  attachment  to  hearth 
and  home.  From  the  beginning  of  the  tenth  century  the 
expressions  ''bdc-land''  and  ''folk-land"  appear  as  the  in- 
variable equivalent  of  the  ogeT  Tprivatus  and  the  ager  piiblieus. 
The  rich  store  of  Anglo-Saxon  records  proves  conclusively  that 
the  rights  of  private  property  were  early  established,  and  that 
property  could  be  transferred  by  title  deeds.  Just  as  certainly 
was  there  in  early  times  great  inequality  in  the  division  of 
property.  The  reason  for  this  is  chiefly  to  be  sought  in  the 
existence  of  small  armies  which  were  slowly  but  steadily 
conquering,  under  their  numerous  captains  and  commanders, 
who  at  the  division  of  the  land  received  the  greater  posses- 
sions, which  possessions  in  process  of  time  were  managed 
by  the  settlement  upon  them  of  smaller  people,  who  rendered 
payment  in  kind.  This  inequahty  of  property  had  already 
undermined  the  old  position  of  the  freeman,  ffhe  anciertt 
inheritance  of  freedom,  the  considerable  weregeld,  and  the 
personal  protection  accorded  the  liber  homo,  were,  indeed, 
continued  to  him,  even  when  he  possessed  no  land,  down  to 
the  close  of  the  Anglo-Saxon  period.  But  in  every  other 
respect,  the  rising  up  of  the  greater  landed  proprietors  over 
the  class  of  the  peasant  proprietors,  and  the  degradation 
below  the  line  of  freedom  of  the  free-bom  men,  without 
possession  of  their  own,  is  increasingly  manifest.  The  con- 
ditions of  property  among  the  Anglo-Saxons  tended  thus  to  a 
state  of  dependence,  by  means  of  loans  of  land  and  service, 
on  the  largest  scale.  The  ordinary  names  for  those  who  were 
in  this  state — Folgan,  Hldfdta — include  both  the  settlers  upon 
the  land  thus  lent  or  let  and  also  the  personal  domestic 
servants.  But  the  state  of  service  (gesith)  thus  created 
proceeds  in  two  widely  divergent  directions. 

This  entrance  into  the  sphere  of  personal  service  has  quite 
a  different  meaning  as  applied  to  the  household  of  the  inferior 
warrior  chieftains.  When  once  a  settlement  has  been  formed, 
the  honour  attached  to  this  service,  and  its  connection  with 
military  and  legal  affairs,  gives  the  retinue  of  the  king  a 
position  so  prominent  as  to  be  eagerly  sought  after  by  the 
landless  sons  of  the  great  proprietors,  and  even  by  free  land- 
lords. The  relation  of  service  to  the  king  forms  more  and 
more  an  especially  honoured  upper  class,  increasing  with  the 
growth  of  ttie  royal  privileges  and  of  the  realm. 
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On  the  other  hand,  this  dependence,  brought  about  by  the 
settlement  on  farms  held  of  private  persons,  is  productive  of 
a  lower  position,  which  sinks  below  the  level  of  the  old  common 
liberty.  This  class  of  settlers  are  for  the  most  part  small 
farmers,  intermingled  even  with  bondsmen,  and  it  has  the 
position  of  a  dependent  and  heavily  burdened  peasantry. 
Extant  records  show  us  how  manifold  were  the  ways  of 
granting  such  a  **  fief,'*  whether  revocably  or  irrevocably,  for 
years  or  for  life,  and  with  reservation  of  numerous  payments 
Xgafol)  in  kind  or  in  money,  in  labour,  service  in  the  field, 
defined  or  undefined.  The  great  landed  proprietorships 
realized  much  from  such  settlements,  and  supplied  them- 
selves with  the  natural  products  and  the  services  of  which 
a  great  household  stood  in  need,  for  the  wants  of  private 
life  as  well  as  for  the  equipment  of  the  troops.  The  depen- 
dence thus  created  became  in  fact  hereditary,  and  increased 
in  times  of  war,  through  the  destruction  of  the  free  peasant 
farms,  and  in  times  of  peace  through  the  increase  in  the 
number  of  the  landless  members  of  families.  In  this  direction 
social  order  appears  in  the  Anglo-Saxon  times  to  have 
advanced  with  even  step.  The  law  of  property  originating  in 
later  times  under  the  napie  ''  rectitudines  singTdamm  person- 
arum,^*  affords  us  in  the  law  affecting  the  Thane,  in  the  rights 
of  inheritance,  and  of  those  affecting  the  farm  labourers, 
a  picture  of  a  firmly  established  state  of  society,  exhibiting 
a  deeply  rooted  dependence  of  the  firee-bom  classes  on  great 
landed  proprietorships.**  In  its  forms  of  armament,  adminis- 
tration of  justice,  and  Church,  the  State  is  constantly  acting 
and  reacting  upon  these  bases  of  property.  Army,  Law  Court, 
and  Church  remain  throughout  the  whole  of  the  Middle  Ages 
the  three  foundations  on  which  the  commonwealth  is  carrying 
out  its  work  of  change. 

I.  The  first  department,  tj^e  iWlUtatB  SbgStem  of  the 
Anglo-Saxons,  is  based  upon  universal  service.  Under  this 
is  to  be  understood  the  duty  of  every  freeman  to  respond  in 
person  to  the  summons  to  arms,  to  equip  himself  at  his  own 
expense,  and  to  support  himself  at  his  own  expense  during 
the  campaign.  The  impossibility  of  attaining  a  uniform  fulfil- 
ment of  this  duty  is  at  the  root  of  all  the  changes  in  the 
social  relations,  and  in  the  constitution  of  the  Germanic  races. 
After  a  fixed  settlement  has  been  entered  on,  the  smaU  peasant 
farm,  barely  sufficient  to  support  a  family,  cannot  possibly, 

*  *  The  laws  of  property  are  treated  the  older  family  oonstitation,  aee  B< 

of  at  length  by  Gonraa  Maurer,  in  the  Schmid  in  "  Hermes,"  vol.  32  (1829), 

"  Milnchener    Krltische  IJeberaohau."  pp.  232-264.   On  the  land  communities 

n.  Schmid*8  *' Glossarium '*  v.  Bdcland,  of  the  Middle  Ages,  see  Kaflse^  ''Das 

Folkland,  Hid.  Eemble,  Anglo-Saxons,  Englische  Marken-system." 
i.  c.  2,  4,  and  appendix  A,  B,  0.    On 
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as  a  role,  answer  this  duty,  and  still  less  can  it  be  fulfilled 
by  the  landless  freeman.  Among  the  Anglo-Saxons,  as  else- 
where, after  the  settlement  a  division  of  the  militia,  according 
to  Hundreds,  was  organized,  in  which  arrangement  a  remedy 
was  to  be  found  for  existing  evils.  They  were  obviated  in 
this  way,  that  the  Hundreds,  instead  of  furnishing  a  hundred 
men,  sent  smaller  contingents,  and  that  in  making  the  divisions 
the  number  of  the  hides  of  land  was  taken  into  account ;  that 
a  landowner  was  allowed  to  send  his  sons  and  his  followers 
io  serve  in  his  stead,  and  that  the  regulation  oi  the  duty  of 
furnishing  troops  was  left  to  the  resolution  of  the  National 
Assembly,  and  in  process  of  time  to  the  lieutenants  of  the 
king  in  the  County  Assembly.  The  Hundred  therefore  means, 
with  regard  to  the  constituticMi  of  the  army,  only  an  equal 
contingent  within  a  greater  unity ;  and  this  is  the  reason  that 
in  various  epochs,  as  for  instance  under  the  reign  of  Alfred 
the  Great,  a  new  organization  of  the  Hundreds  took  place. 
The  Anglo-Saxon  times  never  attained  to  such  fixed  and  deter- 
minate rules  of  law  as  were  introduced  by  the  capitularies  of 
the  Garlovingians.  The  sub-distribution  was  left  entirely  to 
the  administration  of  the  county,  whence  only  a  very  unequal 
and  faulty  form  of  militia  could  proceed. 

Accordmgly,  in  the  times  of  tiie  Heptarchy,  the  individual 
chieftains  were  obliged  to  have  recourse  to  other  forces  for  the 
waging  of  their  numerous  wars,  by  detaining  and  reorganizing 
from  among  their  free  servants  and  followers  an  armed  retinue 
feady  to  respond  to  their  personal  summons.  AH  court 
offices  had  originally  a  warlike  character.  Prospects  of  booty, 
honour,  favour,  and  reward  induced  even  freemen  to  join  such 
trains  xA  followers.  Besides  the  booty,  gifts  of  folUand  and 
grants  of  offices  of  trust  were  the  rewards  chiefly  paid  for 
services  of  this  description,  and  thus  there  was  formed  round 
each  of  these  little  kings  a  first  levy  of  tried  soldiers,  whose 
existence  confined  an  appeal  to  the  general  military  service 
of  the  people  more  and  more  to  cases  when  the  country  was 
in  peril.  We  first  read  in  the  laws  of  Ine  of  these  warlike 
Gesith-men  (with  or  without  land  of  their  own),  whose 
increased  weregeld  indicates  them  as  belonging  to  a  class 
liable  to  military  service  in  a  higher  sense;  and  in  process 
of  development  these  men  become  the  still  more  esteemed 
class  of  Thanes.  Analogous  reasons  in  later  times  led  to 
the  greater  landed  proprietors  in  the  united  Saxon  kingdom 
forming  a  warlike  retinue  from  among  their  domestics,  their 
under-vassals  skilled  in  arms,  and  in  some  measure  from 
among  the  free  landed  proprietors.  At  the  same  time  the 
majority  of  the  freemen  were,  to  a  certain  extent,  practised 
in  arms,  but  this  varied  according  to  the  position  of  the 
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districts.  As  a  rule,  the  service  of  the  freemen  in  times  of 
peace  was  required  by  the  Hundreds  more  for  guard  duties, 
the  repair  of  castles,  and  the  making  of  roads.  The  reorgani- 
zation of  the  army  by  Alfred  was  not  permanent,  and  after 
the  lapse  of  a  hundred  years  sank  into  a  state  of  utter 
weakness,  and  at  the  close  of  the  Anglo-Saxon  period  the 
ascendancy  of  a  few  powerful,  warlike  Thanes,  with  their 
armed  followers,  produced  an  oligarchical  character  in  the 
whole  of  the  constitution.  (1) 

II.  The  second  department,  the  ^glo-^BXon  ^brnftlfetra- 
tton  of  ^i^Stfce^  in  spite  of  l^e  numerous  accounts  handed 
down  to  us,  affords  no  comprehensive  picture  of  the  whole. 
In  the  developed  constitution  of  the  tenth  century,  however, 
we  meet  with  judicial  courts  of  the  two  following  degrees. 

The  Hundred  Court  or  Hundred-gemote,  meeting  once  a 
month  for  the  narrow  district  of  a  commonalty  (Vicinetum), 
decides  the  ordinary  civil  actions  and  petty  criminal  cases, 
and  is  the  principal  place  for  the  solemn  conclusion  of 
contracts  and  testamentary  dispositions. 

The  CQunty  Court  Shire-gemdte,  meeting  twice  a  year, 
exercises  a  fuller  criminal  jurisdiction,  decides  quarrels  between 
the  inhabitants  of  different  hundreds,  draws  in  general  within 
its  jurisdiction  matters  in  dispute  between  more  powerful 
parties,  and  forms  a  periodical  district  assembly  for  the 
conduct  of  all  public  business  in  the  county. 

The  parties  appear  before  the  court  with  numerous  com- 
purgators, i.e.  persons  prepared  to  swear  to  the  truth  of  a 
statement;  the  employment  of  witnesses  in  civil  actions 
was  tolerably  frequent,  and  suitors  seem  to  have  appeared 
frequently  taking  a  part.  A  regular  participation  in  such 
judicial  proceedings,  with  their  numerous  judges  and  com- 
purgators, presupposes  an  independent  position  which  must 
have  been  very  rare  among  the  small  settlers,  many  of  whom 
possessed  but  a  single  hide  of  land.     And  yet  a  regular 


(1)  An  enquiry  into  the  oonstitution 
of  the  army  leads  to  the  negative  result 
that  there  was  no  legal  distribution 
of  the  burdens  of  military  service  in 
Anglo-Saxon  times.  Military  service 
was  the  personal  dutv  of  every  free 
man,  and  not  a  fixed  burden,  but  one 
pertaining  to  the  commonalty,  and  rege- 
lated according  to  extent  of  property. 
The  much-vexed  question,  which  has 
been  discussed  almost  within  the 
memory  of  the  present  generation,  as 
to  whether  in  the  Anglo-Saxon  times 
a  *' feudal  system"  existed,  has  its 
origin  in  mistaking  a  few  unconnected 
elements  for  the  whole.     Grants   of 


land,  and  the  rendering  of  military 
service  by  the  grantee,  existed  already 
in  Anglo-Saxon  times,  as  did  also  the 
legal  and  police  jurisdiction  of  the  land- 
lord over  his  tenants.  In  the  same 
way  there  was  a  bond  of  aUegianoe 
between  the  king  and  his  higher 
followers,  between  every  master  and 
servant,  between  the  Hl&ford  and  the 
Hlftfaetiei:  but  the  growing  together 
and  the  consolidation  of  these  relations 
into  the  English  feudal  system  did 
not  take  place  until  the  Korman  times. 
For  their  more  special  formation  under 
the  influence  of  the  monarchic  power, 
see  cap.  ii.  sec.  2. 
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attendance  at  judicial  proceedings  is  the  necessary  preliminary 
of  all  legal  knowledge ;  be  who  is  only  present  now  and  then 
cannot  become  and  remain  tbe  depository  of  legal  knowledge 
and  of  legal  custom.  Accordingly  tbe  great  County  Courts 
were,  at  tbeir  first  autbentie  appearance,  assemblies  of  tbe 
greater  proprietors,  wbo,  in  tbeir  capacity  of  regularly  appear- 
ing, experienced  lawmen,  obtained  tbe  appellation  of  ''  Witan." 
A  picture  of  old  Germanic  peasant  communities  forming  a 
coiud;  in  full  assembly,  under  tbeir  cbosen  presidents,  is  not 
to  be  found  among  tbe  Anglo-Saxon  records.  Tbe  inequality 
of  tbe  proprietorsbips  bas  thrust  back  tbe  smaller  farmer  into 
tbe  position  of  a  spectator  in  the  large  assemblies,  and  even 
in  tbe  small  County  Courts  tbe  judgment  is  generally  left  to 
a  small  number  of ''  Witan." 

These  beginnings  of  a  magisterial  constitution  are  founded 
upon  tbe  natural  basis  of  tbe  ascendancy  of  tbe  great  pro- 
prietors. The  Carlovingian  institution  of  select  lawmen 
(goabini)^  appointed  permanently  by  a  royal  officer,  is  foreign 
to  Anglo-Saxon  ideas. 

Tbe  magisterial  office  in  Anglo-Saxon  times  is  remarkably 
vigorous  in  the  matter  of  punishment.  Blood  yengeance 
appears  only  to  have  been  permitted  against  the  slayer  with 
malice  aforethought  and  the  adulterer.  Tbe  privileges  and 
responsibilities  of  clan  and  family  kinships  assume  a  sub<»:- 
dinate  position  where  a  breach  of  tbe  peace  bas  been  com- 
mitted. Tbe  system  of  composition,  so  far  as  payment  of 
weregeld  and  penalty  to  tbe  parties  is  concerned,  appears  to 
have  Boon  become  only  subsidiary.  Serious  breaches  of  the 
peace  are  generally  visited  with  capital  or  corporal  pumsb- 
ments,  wbUe  for  serious  as  well  as  for  petty  offences,  con- 
siderable fines  under  various  styles  and  namea  were  payable 
to  the  magistrates.  Penal  justice  was  thus,  even  in  the 
Anglo-Saxon  times,  in  intimate  connection  with  tbe  financial 
rights  of  tbe  king,  and  in  course  of  further  development 
with  tbe  privileges  attached  to  the  private  jurisdiction  of  tbe 
landowners.  Out  of  tbe  magisterial  authority  in  criminal 
procedure  tiiere  was  formed  a  system  of  protective  measures 
to  secure  tbe  ''maintenance  of  tbe  peace.'^  Tbe  householder 
is  made  responsible  for  those  living  with  him,  tbe  landowner 
for  all  tbe  occupiers  of  bis  s(»l,  especially  for  tbeir  due 
appearance  in  courts  of  justice.  The  landless  man  who  did 
not  belong  to  tbe  household  of  an  established  landed  pro- 
prietor, was  forced  to  enter  a  xmion  called  a  ''tithing.'^ 
Towards  the  close  of  tbe  Anglo-Saxon  period,  this  ''  titbings 
system  "  developed  into  similar  small  unions  consisting  both 
of  free  men  and  of  poorer  people  dependent  upon  tbe  soil. 
At  tbe  same  time  these  formed  a  police  system,  and  acquired 
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a  right  of  settlement,  and  thus  incorporated  the  landless 
population  either  with  the  household  of  a  Thane,  or  with  the 
land  belonging  to  a  Thane,  and  to  a  e(»nmuuity  dependent 
upon  him,  or  forced  them  into  a  tithing  of  free  peasantry.  (2) 
III.  The  third  division  of  the  Anglo-Saxon  life  is  furnished 
by  tiie  <!D]bttet(an  Ciburci— the  necessary  complement  to  the 
army  and  the  judicial  system.  Just  as  the  influence  of  the 
heathen  priesthood  in  the  new  settlements  does  not  appear 
to  have  been  anywhere  very  important,  so  the  conversion 
of  the  separate  kingdoms  to  Christianity  in  the  course  of  a 
single  century  (591-688)  was  effected  without  any  material 
struggles  or  convulsions.  The  successful  labours  of  the 
Scottish  missionaries^  who  brought  down  from  the  north  the 
faith  of  the  British  Church,  were  met  from  the  times  of 
Gregory  the  Great  and  St.  Augustine  onwards  by  the  equally 
successful  propagation  of  the  Boman  Catholic  ecclesiasticid 
system  advancing  from  the  south.  In  spite  of  the  disunion 
that  at  first  existed,  Christianity  found  a  fruitful  soil  in  the 
peaceful  inclinations  of  the  new  colonists;  while  the  early 
entrance  of  the  aristocratic  classes  into  the  clerical  profession 
is  a  characteristic  feature  in  England.  The  importance  of 
the  Church  of  the  Middle  Ages  shows  itself  primarily  in  its 
protection  of  the  weaker  classes.  The  Church  created  the 
first  beginnings  of  a  legal  protection  against  the  sale  and 
ill-usage  of  women,  children,  and  bondsmen.  It  was  the 
Church  that  first  secured  to  the  labourer  his  day  of  rest^ 
his  earnings,  and  an  effectual  liberation  from  slavery.  She 
it  was  that  founded  the  earliest  schools  for  the  upper  classes, 
whilst  the  lower  clergy  and  the  monks  were  accessible  to  all 
alike  for  advice  and  instruction.  She  was  the  first  to  foster 
gentle  manners,  industrial  pursuits,  peaceful  intercourse,  and 
was  the  first  originator  of  relief  for  the  poor.  The  higher 
regard  for  the  sanctity  of  marriage,  the  raising  of  the  posUion 
of  women— first  in  manners,  and  then  in  their  private  rights- 
are  due  to  her  influence.  In  the  Law  Courts  the  Church 
made  her  power  felt  by  the  frequent  application  of  oaths,  and 
by  conducting  the  judicial  trials  by  the  ordeal  of  fire  and 
water,  which  fell  to  the  Christian  clergy  in  the  transition 
from  heathendom.  The  Bishop  appears  in  conjunction  with 
the  Lieutenant  of  the  king,  as  the  head  of  the  county  adminis- 
tration. And  so  the  Church,  steadily  progressing,  enters  into 
the  Commonwealth  to  fulfil  those  humane  tasks  for  which 
there  was  as  yet  no  room  in  the  temporal  constitutions  of 

(2)  As  to  the  legal  jurisdiotion  of  refen  to  their  various  aspeott.    As  to 

ADglo-Saxon  times,  oompare  LappeQ-  their  further  development  under  the 

berg,  vol.  i.  p.  581,  et  teq,;  Phulips,  influence  of  monarchy,  vide  cap.   11. 

pp.  166-210.    The  description  of  the  sees.  2  and  3. 
offices  and  the  districts  (cap.  iii.  iv.) 
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the  Middle  Ages.  In  all  circles  of  public  administration  the 
Clerici  are  the  indispensable  medium  for  writing.  Bound  up 
with  all  classes  of  the  population,  and  with  all  the  interests 
of  life,  the  deyelopment  of  the  English  Church,  as  regards  ils 
officials,  its  doctrines,  and  dogmas,  has  been  more  national  in 
its  character  than  the  Churches  of  the  continent.  Neyerthe- 
le88>  the  internal  organization  of  the  Church  is  true  to  its 
principles,  as  being  an  universal  school.  To  perform  its 
widely  extended  functions,  there  was  formed  a  peculiar  class 
for  intellectual  labour,  which,  like  every  other  bee  labour, 
needs  property ;  and  therefore  in  the  Middle  Ages  it  needed 
landed  property,  without  which  the  Church  would  have  re- 
mained in  a  servile  position,  and  incapable  of  fulfilling  its 
vocation^  The  ecclesiastical  constitution  accordingly  assumes 
in  this  most  national  of  all  Church  institutions  the  same 
external  form  as  in  the  rest  of  Christian  Europe.  A  school 
for  a  nation  can  only  be  conducted  by  spiritual  superiority^ 
and  this  demands,  on  the  part  of  officials,  submissiveness 
and  devotion  to  their  profession, — ^the  first  example  in  the 
Germanic  life  of  a  class  of  professional  public  functionaries.  (8) 

Such  are  the  political  forces  which,  continually  acting  and 
^reacting  upon  the  inequality  of  property,  remodel  those 
class  relations  to  which  I  shall  again  revert  in  Chapter 
VI.  The  bearers  of  arms  maintain  their  dominion  over 
the  soil,  and  become  the  landowners.  The  landless  freemen 
come  into  a  lasting  and  actually  heritable  dependence  upon 
the  land.  Throughout  all  degrees  of  property  there  runs  a 
disposition  to  create  dependences  which  strives  after  a  legal 
recognition,  and  gains  it  in  the  following  way. 

The  state  of  dependence  in  which  the  poorer  classes 
were,  was  formally  recognized  by  the  king  and  the  general 


(3)  We  BhaU  leTert  to  the  mote  ira* 
portaDt  of  these  rekttioiis  under  the 
nead  ef  Eoclesiastioal  AdminiBtration 
(Chaptar  V.).  Aa  to  the  outward  pro- 
Ktem  ot  the  ooiiTeirBioD,  vide  especially 
Lappenberg^  i.  132-205.  The  pro: 
pagatkm  of  tiie  new  doctrines  proceeded 
Irani  abore  to  below,  making  its  first 
appeaianoe  at  the  court,  and  then 
tbroofh  resolutions  of  the  national 
assemoly,  which  was  generally  appealed 
to,  and  which  decided  by  a  majority  of 
▼oioes.  With  regard  to  the  main  cha- 
racteristics of  Anglo-Saxon  heathen- 
dom, see  the  eidhaustive  essay  of 
Kemble,  L  oapi  12.  The  effort  made 
to  replace  as  soon  as  possible  the  few 
foreign  missionaries  by  natlye  bishops 
is  worthy  of  note.  **  It  is  owing  entirely 
lo  the  admlasioB  of  natives  among  the 


highec  clergy  that  it  became  poasiUe 
for  the  Ghureh  of  the  Anglo-Saxons  to 
become  so  soon  a  national  one,  that  thd 
liturgy,  Bitual,  Prayers,  and  Sermon^ 
were  so  soon  given  in  the  German 
tongue,  and  found  their  way  to  the 
heart  of  the  people.  The  retention  of 
the  Germanic  proper  names,  the  pecu- 
liarity of  the  Anglo-Saxon  calendar  and 
its  feasts,  the  small  influence  exercised 
by  the  Roman  Ecclesiastical  Law,  the 
development  of  the  national  language 
by  the  Ecclesiastics,  the  weakened  in- 
fluence of  Borne  upon  the  princes  of 
the  realm,  are  the  peculiar  and  in*' 
timately  connected  advantages  of  a 
Church,  truly  richly  endowed  by  reason 
of  its  former  deficiencies'*  (Lappen- 
berg,  i.  168). 
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assembly  of  the  realm  and  became  a  principle  of  law.  The 
relation  between  Hlaford  and  Hlafaeta  was  already  a  com- 
plete portion  of  the  Anglo-Saxon  legislation.  (In.  89,  60, 
Alf.  87,  42;  Athlr.  i.  1,  ii.  4,  7,  iii.  6,  iv.  1;  Edm.  iii.  7; 
Cn.  ii.  29,  82,  78,  79.) 

Higher  services  rendered  in  the  militia  and  in  the  Law 
Courts  then  led  to  the  legal  recognition  of  a  higher  worth 
or  station — to  the  idea  of  ThanehoNDd.  The  direot  expression 
for  the  "  worth  "  of  a  man  is  the  "  Weregeld,"  which  was 
fixed  in  the  proportion  of  200  to  1200  shillmgs ;  that  is,  the 
Thane  was  estimated  at  six  times  the  rate  of  the  mere  free- 
man. By  multiplication  of  these,  further  sums  were  arrived 
at  for  the  Ealdorman  and  the  Bishop.  As  the  legal  system 
of  these  times  is  primarily  based  upon  the  legal  protection 
that  a  fine  affords,  a  higher  rating  was  equivalent  to  the 
recognition  of  the  right  to  a  higher  class  or  rank.  Hand 
in  hand  with  these  two  relations  is  developed  the  foundation 
of  a  manorial  system.  The  householder  and  landlord  has 
the  actual  power  to  dismiss  his  gesithy  and  to  take  away 
from  his  tenants  their  grants,  whence  there  results  a  right 
accorded  to  the  lord  of  deciding  upon  the  disputes  of  his 
gesith  and  his  tenants.  Becognized  by  the  authority  of 
the  State,  the  domestic  Imperium  becomes  a  regular  jurisdic- 
tion. With  the  increasing  power  of  the  magnates,  farther 
royal  privileges  pass  to  tiie  landlords,  and  in  later  times 
also  a  petty  criminal  jurisdiction.  Amongst  the  Thanes, 
again,  certain  greater  Thanes  are  distinguished  from  the 
others,  as  having  large  territories  and  armed  retinues,  and 
being  in  possession  of  the  high  state  offices,  as  well  as  of 
the  lay  dignities  of  the  Ealdormen.  These,  together  with 
the  Prelates,  compose,  in  Anglo-Saxon  times,  the  legislative 
councils  of  the  realm.  Just  as  the  county  assembly  in  its 
executive  capacity  had  become  limited  to  Thanes  and  a  few 
minor  elements,  so  a  similar  limitation  in  a  far  higher  degree! 
took  place  in  the  council  of  the  realm.  The  Ajoglo-Saxon 
Gemote,  the  so-called  '^  Witenagemote,"  is  a  representation 
of  the  masses  of  landed  proprietors  corresponding  to  the 
system  by  which  they  fulfil  the  functions  of  the  State ;  that 
is,  it  is  determined  by  property,  office,  and  royal  appointment. 
In  the  last  century  olf  the  Anglo-Saxon  period  the  great 
proprietorships  had  attained  such  an  ascencUmcy  as  to  make 
the  position  of  the  throne  vary  with  the  period  and  with  the 
Character  of  its  occupier,  and  the  exercise  of  all  royal  rights 
often  appears,  as  a  matter  of  fact,  to  be  the  right  of  the 
oligarchic  Witenagemdte.f 

t  Ajb  to  the  d€ifi;ieeB  in  the  different      be  fonnd  in  Chapter  VL,  I  only  here 
clasees,  a  more  exhaustive  account  will      refer  to    what   is   neceaeary  for  the 
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nndenteiidinK  of  the  offlees.  In  the 
Laws  of  Ine  the  Qtnihownd^Mn  naUkm 
himself  at  first  conspicnous.  It  is  only 
since  the  time  of  Alfred  that  the  dignity 
of  a  Thane  appears  in  connection  witn 
landed  property  to  the  extent  of  at 
least  five  hides,  which  carries  with  it 
a  '« Weiegeld"  of  1200  shillings,  and 
tike  rank  of  a  TtMslfhyndeman,  I  con- 
dade  horn  a  combination  of  nnmerons 
indications  that  this  is  connected  with 
the  establishment  of  altered  military 
arrangements,  according  to  wbich  the 
king  prevailed  upon  the  majority  of 
the  great  landlords  to  pledge  them- 
seWes  to  him  to  obey  his  personal 
summons ;  for  which  the  honour  of  a 
royal  Thane,  the  appointment  to  the 
office  of  8hir-ger6fa,  eto^  as  well  as  the 
further  advantages  resulting  therefrom, 
such  as  £&yours  and  honours,  were  a 
sufficient  equivalent  The  title  of 
** Thane"  now  becomes  applicable  to 
the  royal  servants,  and  extends  from 
the  highest  offices  in  the  court  down 
to  the  smaller  offices  appertaining  to 
the  county  administration  and  the 
royal  demesnes.  Moreover,  those  hav- 
ing the  right  to  exercise  a  private 
jurisdiction,  belong  by  virtue  of  this 
right  to  the  class  of  Thanes,  because 
their  civil  and  police  powers  are  now 
regarded  as  royal  offices.  The  pre- 
jxmderating  influence  in  this  arrange- 
ment was  the  regard  paid  to  public 
office  and  a  public  calling,  and  not  to 
mere  amount  of  property.  That  this 
was  the  leading  idea  attached  to  the 


complex  notion  of  Thanehood  is  shown 
by— 

1.  The  etymology  of  the  word, 
which  expresses  (tqg;ether  with  the 
word  denvel  from  it,  liheqwUuiy  to 
serve)  the  servient^  or  minitter.  This 
last  is  the  ususd  translation  in  the 
old  Saxon  records. 

2.  In  later  times  any  kind  of  official 
position  was  so  naturally  connected 
with  the  word  *^  Thane,"  that  loss  of 
Thanehood  was  used  as  a  synonjrm  for 
dismissal  from  a  royal  office. 

8.  Even  where  the  possession  of 
five  hides  is  mentioned  as  being  the 
basis  of  Thanehood,  the  reservation  is 
added  that  the  following  tilings  am 
further  required :  a  church  and  a 
Mtohen,  a  bell  tower,  and  a  seat  in 
the  castle  gate  (which  is  equivalent 
to  a  personiu  jurisdiction,  Musa  et  8oca\ 
and  a  special  office  in  the  king's  hail 
(of  lay  rank,  cap.  iii,  Schmidt,  381). 

4.  That  the  stipulated  service  ibrms 
the  decisive  point  is  farther  shown  by 
the  equality  subsisting  between  all 
Thanes  until  the  close  of  the  Anglo- 
Saxon  period.  The  great  Thane  with 
princely  possessions  is  a  Twelfhynde- 
man,  and  is  no  more  than  the  simple 
county  Thane  with  five  hides  of  land. 
The  Anglo-Saxon  legal  phraseology 
has  no  special  term  for  distinguishing 
the  great  Thanes.  When  it  is  necessary 
to  single  out  the  magnates,  the  denota- 
tion ^ Royal  Thanes"  is  used  with  a 
certain  emphasis,  in  order  to  signify  the 
important  royal  office  they  hold. 
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CHAPTER  II. 

From  amidst  this  reconstruction  in  the  system  of  property 
and  freedom,  we  see  in  England  the  regal  power  going  forth, 
— ^the  most  magnificent  civil  creation  of  the  Middle  Aged. 
Among  the  most  nearly  related  continental  races,  in  their 
old  dwelling-places,  among  Saions,  Frisians,  Holsteineni, 
Hadlers,  and  Dittmarshers,  we  find  in  those  times  no  regal 
sovereignty •  Its  appearance  among  the  Anglo-Saxons  must 
be  accounted  for,  not  by  national  peculiarities,  but  by  social 
conditions,  which  arose  from  the  settlements  upon  conquered 
territory.  Among  the  first  generaticms,  too,  we  do  not  as 
yet  find  a  kingship.  The  conquering  expeditions  had  cet^ 
tainly  a  chieftain  at  their  head,  who  belonged  to  the  families 
famous  in  war  {nobiUs) ;  and  in  the  conquered  country  we 
find  the  successfal  commander  at  the  head  of  the  army  which 
htbs  seized  the  territory.  His  name  was  associated  with 
memories  of  victory,  with  the  acquisition  of  the  present 
dwelling-place.  When  the  land  was  divided  the  lion's  share 
fell  to  him,  as  well  as  the  spoils  of  the  vanquished  British 
chiefs.  In  like  manner,  as  possessions  became  hereditary, 
the  transfer  of  the  ducal  dignity  to  the  son  was  looked  upon 
as  a  natural  arrangement.  Sueh  a  condition  of  things  was 
found  even  among  the  Republican  tribes  of  the  continent. 
Actual  kingship  begins  to  exist — ^firstly,  so  soon  as  the  dignity 
of  the  chieftain  appears  not  only  in  the  leadership  of  the 
army,  but  when  it  becomes  a  comprehensive  supreme  power, 
including  the  office  of  magistrate,  of  protector  of  the  peace, 
of  defender  of  the  Church,  with  the  highest  control  of  the 
Commonwealth  in  every  department;  secondly,  so  soon  as 
this  highest  dignity  has  become  recognized  by  the  popular 
idea  as  the  family  right  of  a  high-bom  race.  Directiy  both 
these  conditions  co-exist,  the  new  idea  shows  itself  in  its  new 
name.  After  gaining  great  victories,  iBUa,  of  Sussex  (614- 
519),  was  the  first  to  adopt  the  title  of  ''  Cyning ;"  and  this 
example  was  gradually  followed  by  the  other  chieftains,  down 
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to  the  petty  potentates  who  ruled  oyer  a  tract  of  country 
hiardly  as  large  as  a  county  of  the  present  day.  The  step 
which  exalted  the  ducal  dignity^  until  then  recognized  as  a 
naartial  title,  to  the  permanent  position  of  supreme  power, 
was,  regarded  from  without,  of  no  great  importance.  The 
head  of  the  army  in  time  of  war,  becomes  the  head  ol  the 
goyemment  in  time  of  peace;  that  is,  the  organization 
according  to  which  the  soldiers  assembled  under  their  leader, 
becomes  the  model  for  the  new  monarchical  state. 

The  social  conditions  which  regulated  this  new  state  of 
affairs  haye  been  indicated  aboye.  Together  with  the  definite 
deyelopment  of  priyate  property,  the  principal  military  and 
legal  offices  are  transferred  to  a  class  of  great  landlords,  which 
class  in  this  way  gains  a  predominant  influence  in  the  com- 
monwealth. The  graduated  yalues  of  the  landed  properties 
giyes  the  upper  classes  a  separate  position  with  regard  to 
''  Weregeld  "  and  fines»  p«ts  them  on  a  different  footing  in 
the  army  and  in  the  Law  Courts,  puts  a  different  yalue  upon 
their  oath,  and  accords  them  a  different  share  in  judicial  pro- 
ceedings. The  eyer-increasing  difficulty  of  obtaining  justice 
against  the  powerful,  the  class  interests  which  peryade  army. 
Law  Courts,  and  the  system  of  the  maintenance  of  the  peace 
(and  later  also  the  Church),  create  an  idea  that  the  old  con 
federate  constitution  is  no  longer  sufficient  for  the  freeman. 
Under  such  conditions  the  chosen  officers  of  the  State  become, 
wittingly  or  unwittingly,  the  representatiyes  of  the  interests 
and  the  priyileges  of  the  upper  classes,  and  deyelop  a  tendency 
to  use  their  power  for  the  exclusion  from  justice  and  oppression 
ol  the  lower  classes.  Li  the  burden  which  military  duty  im- 
posed upon  the  small  landowners,  and  In  the  numerous  duties 
of  tenure  and  service,  means  for  this  oppression  were  eyer 
present,  and  were  increased  by  manifold  circumstances.  War 
and  disaster  droye  the  small  independent  landowners  from 
their  faxms ;  the  Hundred  was  broken  in  upon  by  the  lords  of 
the  manor  and  by  dependent  communities,  and  the  separate 
alodial  peasants  became  less  aad  less  capable  of  protecting 
^emselyes  and  bearing  the  common  burden.  In  such  a  estate 
of  affairs  the  weaker  classes  would  necessarily  be  in  a  bettejD 
position  when  a  higher  impartial  power  appointed  and  con- 
tzplled  the  ciyil  and  military  officers.  Only  by  such  a  power 
cpnld  the  initiatiye.  be  taken  for  the  measures  which  were  now 
necessary  for  the  protection  of  the  unrepresented  classes.  The 
ei^usipn  of  the  small  landowners  and  of  the  landless  from  all 
the  greater  assembUes  lessens  their  interest  in  the  life  of  the 
confederacy,  and  inclines  the  masses  to  subject  themselyes 
to  one  great  distant  lord,  rather  than  to  numerous,  powerful 
neighbours.    In  this  matter  the  Middle  A^es  were  guided  by 
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an  empirical  tact.  If  the  supreme  mler  of  the  commonwealth 
was  to  be  exalted  above  these  class  interests,  it  was  necessary 
that  his  mling  position  shonld  be  made  a  permanent  dignity 
in  his  family,  which  should  be  independent  of  the  favour  of 
the  dominant  classes,  and  devoted  to  the  lasting  welfare  of  the 
community ;  and  as  a  rule  the  king  was  inclined  to  this  from 
the  feelings  inspired  by  his  high  calling.  In  contrast  to  the 
ancient  world,  in  the  Germanic  world  the  hereditary  kingship 
raised  the  *'  State "  above  social  interests,  and  gave  the 
permanent  and  highest  duties  of  the  State  a  permanent  re- 
presentative. Ana  therefore  it  is  that,  among  the  Anglo- 
Saxons,  kingship  was  upheld  by  the  attachment  of  the  weaker 
classes,  and  became  bound  to  the  whole  community  by  a 
mutual  bond,  which  of  all  the  creations  of  the  secular  State ' 
has  endured  longest  and  most  firmly.* 

The  honorary  prerogatives  of  the  kingly  office  are  next 
formed  in  the  following  way.  They  resulted  from  the  idea 
that  the  embodied  authority  of  the  State,  if  it  is  to  stand 
above  the  community,  must  be  itself  the  undisputed  head  of 
the  society.  Accoroinghr  the  king  has  the  highest  grade  of 
''Weregeld,"  viz.,  in  Mercia  80,000  sceatts,  equal  to  7200 
shillings,  or  1201bs.  silver ;  as  high,  therefore,  as  the  **  Were- 
geld  "  of  six  Thanes  or  thirty-six  Georls.  In  other  districts 
the  simple  ''  Wite  "  of  the  king  is  apparently  not  higher  than 
that  of  the  archbishop ;  but  the  amount  of  the  royal ''  Were- 
geld  "  is  doubled  by  the  ''  Cynebot "  of  equal  amount,  which 
is  demanded,  not  by  the  family,  but  by  the  whole  nation  for 
the  life  of  *'  its  king,"  thus  giving  expression  to  the  idea  that 
in  reciprocal  possession  the  king  belongs  not  merely  to  his 
family  and  his  class,  but  to  the  whole  community  and  the 
nation  at  large.  The  next-of-kin  of  the  king  are  also,  by  the 
simple  *'  royaJwere  "  and  by  larger  contributions  (Cn.  ii.  68, 
Appendix  iv.),  ranked  above  the  Prelates  and  Thanes,  and 
form,  under  the  name  of  **  iBthelingi,"  the  only  legally  recog- 
nized hereditary  nobility  of  the  Anglo-Saxon  period.  The 
early  recognized  capital  punishment  for  regicide,  and  for  har- 


*  As  regards  the  origin  of  the 
Anglo-Saxon  kingship,  see  the  ole^er 
monograph  of  Allen,  ^Inquiry  into 
the  rise  and  growth  of  the  Royal 
Prerogative  in  England "  (1880\  in 
which  the  historical  dates  have  been 
carefully  collected.  But  the  appearance 
of  the  treatise  at  the  time  <^  the 
Beform  Bill,  and  the  abstract  argu- 
ments employed,  haye  caused  the  author 
to  entirely  mistake  the  authenticated 
development  of  a  king  horn  social 
causes.  In  the  background  one  can 
perceive  in  this  author  the  idea  of 


usurpation  and  a  continual  dislike  of 
monarchy;  everything  that  is  im- 
mature and  anomalous  in  the  develop- 
ment of  kingly  power  he  accordingly 
places  in  the  foreground.  Turner, 
on  the  other  hand,  is  unprejudiced, 
**  Anglo  -  Saxons,"    Supplement    (iv.) 

5.  262.  For  the  histoncal  facts  as  to 
Ella,  of  Sussex,  vide  Bsada,  **  Bccle- 
siastical  History,"  i.  15;  "Saxon 
Chronicle,"  anno  449-4d5;  Lappen- 
berg,  i.  566.  The  etymology  of  the 
name  **  King  **  is  dubious. 
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bouring  seditions  vassals  of  the  king,  belongs  pre-eminently  to 
the  class  of  political  or  magisterial  prerogatives.  A  higher 
degree  of  ''  Weregeld,"  and  a  fine  for  the  king's  vassal,  and 
the  higher  position  of  the  vassal  as  '*  compurgator,"  create 
at  once  a  social  prerogative,  and  a  recognition  of  magisterial 
authority.  An  especial  protection  extends  even  down  to  the 
godchild,  the  groom,  and  the  man  whom  the  king  honours 
by  deigning  to  drink  in  his  house.  To  the  social  side  of  the 
tingship  belongs  finally  the  formation  of  a  Boyal  Household, 
the  four  chief  offices  in  which,  as  in  other  Germanic  king-* 
doms,  are  those  of  the  chamberlain,  the  marshal,  the  st^ward, 
and  the  cupbearer.** 

The  rights  of  sovereignty  in  the  State  are  more  slowly 
developed  than  the  prerogatives  of  the  king.  To  designate 
him  as  the  highest  official  in  the  realm,  the  terms,  '*  Hlaford  " 
and  "  Mundbora  "  of  the  whole  nation  are  used  (Ghron.  Sax. 
anno  921,  and  under  Eadward  the  Confessor).  Whilst  the 
word  ^*  Hlaford  "  expresses  the  lordship  over  the  whole  nation, 
which  has  to  swear  faith  and  allegiance  to  him,  the  term 
''  Mundbora  "  expresses  a  protector  and  guardian,  ''  defensor  et 
patronuaJ'  The  indefiniteness  of  the  appellation  is  in  keep- 
ing with  the  facts.  It  was  indeed  a  process  of  slow  forma- 
tion in  which  the  royal  sovereign  rights  of  later  times  were 
not  yet  sharply  defined.  An  analogy  with  private  lordship 
still  exists  everywhere ;  just  as  the  oath  of  fealty  taken  to  the 


*  *  The  honorary  prerogatives  of  the 
king  belong  pre-eminently  to  the  social 
side,  and  it  is  aooordingly  not  by  mere 
chance  that  among  the  Celts  in  Eng- 
land, as  on  the  continent,  court  offi- 
cialism plays  a  more  important  part 
Kationality,  and  the  strong  ascendancy 
of  the  great  landed  proprietors,  com- 
bined to  make  the  kingships  there  find 
pleasure  in  posing  as  the  heads  of 
great  and  noble  hooseholds.  The  pe- 
dantic importance  with  which  the  law 
of  Wales  fixes  the  rank  and  the  per* 
qnisites  of  the  twenty-four  court  offices, 
aeooiding  to  their  position  at  the 
king's  marshal's  and  vassal's  tables  is 
very  chaneteristic.  Kemble's^^Anglo- 
fissons,"  ii.  cap.  3,  contains  a  chapter 
en  the  king's  court  and  household. 
The  chambcTlain  appears  under  the 
name  of  '^Burthegn'^  ""Hordere,"  *"  Co- 
UcKlafMcs,"  ^  CamerarivMr  and  **  The- 
Mttrorttif."  llie  marshal  is  known  as 
^'Bteallere,"  '«Horathegn,"  ^^sea&tOator," 
**  tttraJtor  regis,^  According  to  the  literal 
interpretation  of  the  term,  **  overseer  of 
horses,"  his  duty  was  to  superintend 
everything  connected  with  the  royal 


equipment,  and  thus  he  had  an  especial 
authority  over  the  warlike  followers; 
the  frequent  mention  of  it  points  to  a 
certain  importance  attached  to  this 
court  office.  The  steward  (^'Truchsess") 
appears  as  *•  dapi/er,"  *•  diaeifer  regis ; " 
the  Anglo-Saxon  name  was  *' Diso- 
thegn."  The  cup-bearer  is  found  only 
in  Latin  records  as  **pincema,**  ^pin^ 
eemuB**  The  smaller  offices  are  so 
incidentally  mentioned  that  from  this 
single  fact  alone  their  small  impor- 
tance can  be  estimated.  But  even 
the  higher  offices  are  only  honourable 
dignities  for  the  '*  great  Thanes,"  to 
whom  the  king,  according  to  circum- 
stances, also  entrusts  the  command  ot 
his  troops,  or  to  whom  he  gives  some 
high  position  in  his  council ;  but  with 
no  court  office,  as  such,  are  specified 
State  duties  connected.  The  position 
of  the  *'  great  Thane,"  and  of  the  high' 
official  of  State  or  Court,  is  frequently 
united  in  one  person ;  but  everywhere 
the  signatures  of  the  Prelates,  of  Dtwes 
and  ministri  (Thanes),  appear  as  the 
proper  constituent  parts.  A  title  de- 
rived from  a  court  office  only  occurs 
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Idng  is  word  for  word  the  oath  of  service  taken  by  a  private 
man  to  his  Hlaford.  Nevertheless  very  important  changes 
in  the  social  order  in  the  army,  and  in  the  court  of  justice,  as 
well  as  in  the  Church,  originate  in  the  power  of  the  Sovereign. 

I.  %^  jnilttars  Sbttpmnacg  was  already  contained  in  the 
old  Ducal  dignity,  as  being  the  highest  command  in  the  army, 
and  is  undisputed  throughout  the  whole  of  the  Anglo- Saxon 
times.  Both  before  and  after  the  union  of  the  kingdoms  the 
king  fights  in  person  at  the  head  of  his  army,  in  the  innu- 
merable battles  recorded  in  Anglo-Saxon  history.  Next  to 
the  king,  Ealdormen  appear  most  frequently  as  commanders 
representing  him ;  his  place  is  also  often  filled  by  a  marshal 
{stedllere)j  or  some  other  great  Thane.  A  geojBral  vicegeMncy 
of  an  Ealdorman  includes  also  the  delegated  command  of  4he 
army.  With  this  exception,  there  cannot  be  found,  in  the 
whole  Anglo-Saxon  period,  any  trace  of  th^  active  command 
gI  the  army  being  attached  to  any  office  or  possession. 
Separated,  again,  from  the  leadership  of  the  army  is  the 
power  of  deciding  as  to  war  and  peace,  and  of  regulating 
the  distribution  and  equipment  of  the  contingents.  The 
decision  on  these  matters  originally  rested  with  the  people, 
without  whose  assent  no  national  war  could  be  entered  upon. 
In  later  times,  too,  the  king  determined  on  such  matters 
isx  the  national  council,  which  in  the  small  kingdoms  is 
identical  with  the  county  assemblies.  After  the  consolidation 
of  the  great  kingdoms  with  their  subdivisions,  the  right  of 
deciding  the  distribution  of  the  contingents,  under  the  direction 
of  the  royal  governor,  falls  to  the  county  assembly.  (I) 

The  traditional  limitations  of  the  military  power  have  no 
bearing  upon  the  armed  courtiers  and  personal  vassals  ef  the 
king ;  to  summon  them  to  his  standard  was  a  personal  right, 
while  their  equipment  was  the  business  of  the  *'  Steallere.'' 
In  the  place  of  the  old  broken-down  militia  there  stood  now 
a  force  better  versed  in  arms,  equipped,  and  for  the  most  part 


OQOMionally  in  the  case  of  a  few  Thanes, 
and  onl^r  amoncp  siioh  as  are  not  in- 
▼ested  with  the  higher  rank  of  Ealdor- 
man- (Dux,  Comes)  in  the  oentral 
adminiatmfeion,  the  signature  of  the 
Saldorman  always  pxeoeding  those  of 
the  others. 

(1)  The  miUiary  atnereiarUy  must  be 
disitingoisbed  with  regard  to  its  later» 
development  aoooiding  to  its  three 
Qonponent  prte. 

0*  The  cUcimm  touching  war  and 
pmoe  was  firom  ancient  times  the  oon- 
oem  of'  the  people,  wherever  a  real 
**  national-  war  "  was  to  be  undertaken. 

Jk  The  decree  as  to  the  di$tribuH<m 
ofNi  equipmeni  of  the  contingents  was 


left  to  the  individuiEl  shires  in  whinh 
the  governor  sat  in  oounoil  with  the 
oounty  assembly.  The  administiatiTe 
character  of  these  debates^  regarding 
amount  and  distribution,  appears  akso 
in  the  laws  (Athlr.  yi,  82.  sec.  3). 

0.  The  personal  command  of  the 
national  aimy.  From  the  supreme  com- 
mand over  the  anny  prooeeas  the  right 
to  appoint  all  the  other  leaders.  The 
punishment  for  omitting  to  join  tha 
army  varied  according  aathe  king  w«a 
preseatin  person  or  not  In  the  former 
ease  the  disloyal  soldier  might  forfeit 
his  property  and  his  life  (Athlr.  v.  38, 
vi.  85 ;  On.  ii.  77). 
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maintained,  by  the  king's  household,  and  by  those  of  a  few 
great  lords  who  had  the  means  of  provisioning  their  men 
daring  a  campaign.  They  were  bound  to  their  lord  by  a 
personal  oath,  which  had  not  yet  any  connection  with  a  fief 
of  land,  but  which  was  only  taken  '*  on  condition  that  he  keep 
me  as  I  am  willing  to  deserve,  and  fulfil  all  that  was  agreed 
on  when  I  became  his  man,  and  chose  his  will  as  mine." 
Herein  there  was  only  the  first  step  to  the  later  ''feudal 
system."  The  Gesith-man  may  be  a  free  landed  proprietor, 
owner  of  a  grant  of  folkland  or  loanland  under  very  various 
conditions,  or  he  may  be  landless  and  dependent  solely  upon 
the  maintenance  he  receives  in  his  lord's  household.  We 
perceive  in  the  numerous  feuds  of  the  petty  kingdoms  with 
each  other  the  wars  carried  on  by  a  retinue  of  followers,  and 
consequently  these  armed  followers  themselves  attained  side 
by  side  with  the  decay  of  the  old  land  militia  a  wider  extent 
and  importance.  The  unsuccessfal  struggles  with  the  Danes 
showed  the  unwieldiness  and  occasional  uselessness  of  the  old 
national  array  so  clearly,  that  in  the  combats  for  deliverance, 
under  Alfred  the  Great,  the  personal  organization  by  the 
king  is  throughout  a  prominent  feature.  The  relation  of 
personal  service  to  the  king,  ''  Thaneship,"  extends  by  degrees 
to  all  possessors  of  five  hides  and  upwards.  From  these 
times  we  meet  with  many  occasions  upon  which,  without 
any  resolution  on  the  part  of  the  National  Council)  the 
people  willingly  followed  the  personal  summons  of  the 
king.  (!•) 

The  military  constitution  of  the  national  army  and  that  of 
the  royal  retinue  became  in  this  way  to  a  certain  extent  fused* 
Decisions  touching  peace  and  war  could  no  longer  be  com- 


(1*)  Originallj,  the  position  of  the 
penonal  followers  and  of  the  armed 
ooartien  was  quite  different  ftrom  a 
legal  point  of  Tiew.  Immediately  after 
a  oonqnesty  the  flower  of  the  war- 
riors, who  imder  their  leader  or  lord 
had  won  the  yiotory,  remained,  in  peace 
also,  the  nearest  surronndin^  and  com- 
panions (oooiAef)  of  their  chieftain.  As 
the  kingdom  grew,  the  possibility,  and 
^tb  it  the  desire  to  increase  the  number 
of  the  foUowers  new  also  stronger 

S[emble,  1. 142>  But  seeing  that  the 
ng  chose  his  Ealdormen  and  Ger^ 
Cm  from  amongst  his  nearest  followers, 
sad  i4>pointed  them  to  posts  of  confi- 
dence, the  '^foUower-system"  became 
ftised  with  the  supreme  offices,  and 
Ibnned  the  later  '<  Thaneship."  In 
process  of  time  this  doable  relation 
was  sure  to  react  upon  the  altered 
position  of  the  popular  decisions  con- 


cerning war  and  'peace.  The  carrying 
on  of  war  was  in  the  ninth  century  no 
longer  compatible  with  a  war  system, 
dependent  on  the  resolutions  of  a 
national  oounoil,  and  on  the  innumer- 
able and  separate  transactions  of  the 
oounty  assemblies.  In  the  complete 
ruin  of  the  State,  out  of  which  .£lfre!l 
the  Great  raised  his  people,  the  obser* 
Tation  of  the  old  constitutionfd  forms 
became  impossible,  ^fred  introduced 
a  system  of  successive  service,  aocord- 
ine  to  which  in  long  campaigns  the 
soldiers  relieved  each  other;  he  buUt 
magazines  for  the  provisioning  of  the 
army,  at  the  expense  of  the  SUte,  and 
framed  new  regulations  for  the  conduct 
of  marine  warfare  and  for 'the  defence 
of  fortresses.  But  the  question  of  the 
extent  of  these  drrauffements  has  never 
been  definitely  settled. 
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pletely  in  the  hands  of  the  national  conncil,  although  that 
council  was,  as  a  matter  of  fact,  almost  always  consulted,  and 
claimed  at  least  the  right  of  giving  or  withholding  its  consent 
when  there  was  any  question  of  exceeding  the  customary  time 
of  service,  of  entering  upon  winter  campaigns,  of  naval  prepa- 
rations, and  wars  of  conquest  in  distant  parts,  or  generally  of 
any  unusual  services.  Similarly,  in  the  county  assemblies, 
the  disposing  powers  of  the  royal  officers  in  equipping  the 
contingents  had  to  be  enlarged.  In  two  generations  after 
iBlfred's  day,  peaceful  inclinations  again  had  the  upper  hand; 
the  kingdom  again  became  powerless  to  resist  the  Danish 
invaders.  Bold  adventurers  from  among  those  northern  war- 
riors soon  gain  the  position  of  great  king's  Thanes.  The 
landed  proprietors  are  only  too  ready  to  abandon  the  real 
war  service  to  the  newly  formed  retinues,  who  had  been  gained 
over  by  the  gifts  of  offices  and  grants  of  folkland.  The 
heavy-armed,  experienced  soldiery  now  consist  for  the  most 
part  of  landless  men  under  the  command  of  great  Danish 
Thanes.  Already  under  Cnut  a  standing  guard  of  three  thou- 
sand hoasecarls  appears — a  class  of  solcders  with  articles  of 
war  of  their  own,  and  completely  severed  from  landed  pro- 
perty. But  as  this  institution,  standing  as  it  did  in  complete 
contradiction  to  the  proprietary,  financial,  and  social  con- 
ditions then  existing,  could  not  possess  stability,  it  soon  fell 
to  pieces*  An  ever-recurring  feeling  of  insular  security  pre* 
vented  any  lasting  reforms  in  the  military  organization,  either 
by  a  definite  distnbution  in  proportion  to  amount  of  property^ 
or  by  regular  arrangement  and  drilling  of  the  masses  capable 
of  bearing  arms.  And  this  is  what  finally  brought  the  Anglo- 
Saxon  kingdom  to  ruin.  The  energy  which,  among  the  Lan« 
gobardiy  distributed  military  service  on  the  principle  of  the 
Boman  centuries  according  to  landed  and  movable  property, 
or  which,  as  in  the  Garlovingian  constitution,  gave  the  State 
an  immediate  right  to  a  fully  equipped  man  for  every  four  or 
five  hides,  was  unknown  to  the  Anglo-Saxons.  This  state 
of  things  explains  the  intricacies  which  in  later  times  arose 
whenever  a  military  summons  was  really  issued  (as,  for 
instance,  in  the  fatal  year  999),  for  the  allotment  of  the 
contingent  in  each  district  and  sub-district  could  be  disputed. 
Even  the  grants  of  folkland  were  not  utilized  for  the  purpose 
of  regulating  a  certain  proportion  of  men.  The  Anglo-Saxons 
had  neither  a  perfected  form  of  the  ''  beneficial "  system  nor 
a  "  seniorat "  {vide  p.  79).  The  folkland  was  paxtly  given 
away  as  an  Allod,  and  partly  revocably  granted,  with  various 
burthens  attached,  but  everywhere  with  the  reservation  of 
defence  and  guard  duty,  but  not  charged  with  supplying  any 
fixed  number  of  shields  as  an  actual  tax.    Very  numerous 
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grants  were  made  to  the  great  Thanes  in  return  for  services 
done,  and  in  expectation  of  services  in  the  future ;  they 
were  an  expression  of  favour,  but  no  basis  for  fixed  war 
service.  This  is  the  most  characteristic  expression  of  the 
laxity  under  which  the  Saxon  military  system  generally 
Buflfered.  (1*) 

U.  ^j^e  ^tAtrial  Sbttptemocg  of  tj^e  Igting  was  the  most 

important  of  the  permanent  powers  which  accrued  to  the 
chieftains  in  the  transition  from  the  old  dukedom  to  the 
regal  dignity.  As  ''  Mundbora  "  of  the  whole  nation,  the  king 
was  the  supreme  judge  in  the  land,  with  power  over  limb, 
life,  and  property.  The  royal  judicial  office,  however,  still 
retained  the  formal  character  of  the  Germanic  magistracy* 
It  included  the  right  of  ''regulating,"  of  ''administering," 
and  of  "  executing,"  but  not  the  right  of  "  pronouncing  the 
sentence,"  which  belonged  to  the  members  of  the  community. 
In  the  united  kingdom  it  was  impossible  for  the  hereditary 
supreme  magistrate,  in  consequence  of  the  extent  of  his 
territory,  to  sit  in  judgment  in  the  old  traditional  places 
of  justice  (although  instances  occur  of  the  exercise  of  this 
right);  but  the  legal  supremacy  in  its  regular  course  displays 
itself  in  the  ruling  power  which  appoints  the  Ealdormen  and 
Shir-gerefas  as  royal  justiciaries  in  the  people's  courts,  and 
commissions  these  again  to  appoint  the  witan  who  find  the 
judgment.  As  protector  of  the  weaker  portion  of  his  subjects 
and  of  the  general  freedom,  the  king  provides  a  speedy  course 
of  justice,  and  facilitates  the  prosecution  of  rights,  by  the 
frequent  holding  of  court  days  in  the  subdivisions  of  the 
counties  (Hundreds).  The  Hundred  Courts  which  exists  from 
the  tenth  century,  appears  in  England  as  a  branch  of  the 
County  Court  instituted  by  later  positive  arrangement.  In 
order  to  shorten  the  way  for  litigants^  to  dispose  of  the  ever- 
increasing  mass  of  legid  business,  and  to  render  it  possible 
for  the  poorer  freemen  to  fulfil  their  duties  without  being  over- 
burthened,  the  less  important  matters  were  delegated  to  a 
local  court,  held  every  month,  which  sufficiently  accounts  for 
the  indefiniteness  in  the  limits  of  the  jurisdiction  of  the 


O^)  From  the  militery  rights  of  the 
king  i(dlow8  bIbo  the  buUding  of  castles. 
It  was  of  great  importance  to  utilize  at 
stated  times,  for  such  warlike  purposes, 
the  small  freemen,  whose  services  in 
aetnal  warfiure  were  seldom  required. 
We  find  the  same '  transition  m  the 
Garlorinffian  legislation  (Carol,  ii. 
Ediet  P&tense,  anno  864,  e.  27.  vol.  L 
495).  **Ui  UU  ^i  tn  hotUm  pergere 
Hon  pciueritUy  juaia  artitiquaim  et  aU- 
geiUittmcan$uetudinemad  cMtaie$ 


notaa  ei  pontM  aa  tr€umku  fohtdium 
opereiUur,  et  in  eivitate  atque  in  mareha 
waetcufaeiatU."  The  system  of  forti- 
fications in  the  Anglo-Saxon  times 
was,  in  consequence  of  the  difficulty 
of  proyiding  an  adequate  garrison, 
very  faulty,  and  eventually,  when  the 
times  of  OBinger  were  oyer,  always  feU 
into  decay.  But  no  ezclusiye  right  of 
the  king  to  the  building  of  castles  can 
be  proved. 
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County  Court,  and  its  position  as  a  superior  tribunal  "with 
respect  to  the  Hundred  Court,  and  for  the  presidency  of  the 
Shir-gerefa  in  both.  It  is  further  the  king  who  allows  the 
Manor  Courts  to  enlarge  their  jurisdiction  over  petty  criminal 
offences,  who  extends  this  jurisdiction  to  certam  free  allodial 
possessors,  and  who  lends  to  the  Manor  Court  the  character 
and  authority  of  magisterial  power,  besides  defining  and  regu- 
lating the  relations  between  private  and  public  courts.  The 
position  of  private  magistrates  as  ''Thanes  of  the  king" 
prevents  such  rights  as  reside  in  them  from  being  changed 
into  mere  rights  appertaining  to  property,  towards  which 
result  the  interests  of  the  landed  classes  were  ever  urging 
them.  It  was  just  these  interests  of  the  upper  classes  and 
the  attachment  to  custom  which  jealously  guarded  the  tra- 
ditional jurisdiction  of  the  courts.  Though  the  royal  judi- 
ciaries were  only  representatives  of  the  king,  the  king  was 
not  allowed  to  arbitrarily  hold  his  court  in  rivalry  with 
theirs ;  but  his  province  was  merely  to  act  as  subsidiary  to 
the  others,  supplying  deficiencies  in  cases  of  a  failure  of 
justice,  or  where,  from  the  high  position  of  one  of  the  liti- 
gants, an  impartial  administration  of  justice  could  not  be 
obtained  or  expected  from  the  County  Court.  This  subsidiary 
position  iB  most  definitely  laid  down  in  Eadgar,  iii.  2  :  ''  Let 
no  one  go  to  the  king  on  account  of  a  suit,  except  when  his 
right  has  been  denied  him  in  the  court,  or  he  cannot  attain  to 
his  right"  (so  also  in  Cnut,  iL  sec.  17).  It  is  the  old  prinr 
ciple,  seen  also  on  the  continent,  that  when  the  lower  magis- 
terial powers  refuse  to  do  justice,  the  higher  should  interfere 
to  compel  its  being  done.  In  this  sense  ''  the  king  in  the 
national  assembly "  appears  a^  the  highest  judicial  tribunal 
in  the  land,  in  which  capacity  he  deals  with  the  failure  of 
justice,  and  judges  powerful  litigants;  that  is,  he  appoints, 
according  to  custom,  a  number  of  impartial  *'  Witan  "  to  find 
upon  the  question  of  Bight;  analogous  to  the  manner  in 
which  Ealdormen  and  Shir-gerSfas  in  the  Hundred  Courts 
appoint  judges  out  of  the  number  of  those  lawmen  or  suitors 
in  the  county  privileged  to  attend  the  court.  In  the  later 
laws  it  is  laid  down  as  a  universal  proposition  that  ''no 
one  has  any  jurisdiction  (socne)  over  the  king's  Thane,  but 
the  king  alone  "  (Athlr.  iii.  11) ;  which,  from  the  numerous 
significations  of  the  word  "socne,"  may  be  understood  to 
mean,  that  over  the  great  Thanes  in  the  Witenagemote, 
against  whom  it  would,  moreover,  be  difficult  to  obtain  justice 
in  the  country,  the  high  jurisdiction  of  the  king  in  the 
Witenagemote  should  at  once  be  exercised. — In  the  province 
of  criminal  jurisdiction  especially,  the  assistance  of  the  legis- 
lature was  early  needed  to  restrain  blood-vengeance  and  to 
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improve  the  method  of  proof  by  compurgators,  who,  after  the 
tribal  constitution  had  become  dissolved,  were  chosen  very 
irregularly  from  amongst  neighbours,  whom  the  powerful  noble 
can  find  only  too  speedily,  but  the  poor  man  anly  with  the 
greatest  difficulty.  At  this  point  the  kingly  power,  at  an 
early  period,  shows  itself  active  in  affording  the  protection 
of  tiie  law  to  the  weaker  suffering  under  the  oppression 
of  the  stronger.  Numerous  laws  were  directed  against 
private  feuds.  Certain  of  the  compurgators  were  nominated 
and  summoned  by  the  royal  bailiff;  and  thus  inequality 
in  degrees  of  power  were  in  some  measure  obviated.  For 
breaches  of  the  peace  we  early  meet  with  an  extensive 
system  of  punishments  inflicted  on  life  and  Hmb.  Breaches 
of  the  law  led  to  an  extended  system  of  fines  for  the 
protection  of  the  person,  of  honour,  of  domestic  authority, 
and  of  property.  And  here,  finally,  the  royal  judicial 
supremacy  appears  in  the  form  of  the  privilege  of  pardon, 
but  only  so  far  as  it  is  opposed  by  no  private  right  to  satis- 
faction (Wihtr.  26 ;  Ine  6,  pr.  sec.  1 ;  Alfr.  7,  pr. ;  Athlst. 
vi.  1,  sees.  4,  5;  Edm.  ii.  6;  Edg.  iii.  7;  Athlr.  iii.  216; 
Gnut,  ii.  67).  In  Edg.  iii.  2  it  is  generally  laid  down  that 
where  any  one  finds  the  judgment  unduly  hard,  he  may  appeal 
for  clemency  to  the  king.  (2) 


(2)  The  kgftl  power  of  the  kings 
had  become  alreadj  established  in 
the  small  kingdoms  long  before  they 
became  nnited  into  larger  principali- 
ties. This  legal  power,  however,  only 
comprises  the  rignt  to  hold  a  court. 
The  pronouncement  of  the  sentence  by 
members  of  the  community  constitutes 
during  the  whole  Anglo-Saxon  period 
a  part  of  the  **  ordo  judiciomm,**  The 
royal  judicial  supremacy  shows  itself  in 
practice  in  the  following  points : — 

a.  In  the  right  of  appointing  the 
Ealdormen  and  8hir-ger4fas  as  judi- 
ciaries. These  officers  exercise  also  a 
decisiTe  influence  upon  the  appoint- 
ment of  the  judicial  committees  of 
the  community.  In  the  first  place 
the  agreement  of  the  parties  de- 
cides; filing  that,  we  never  hear 
of  a  selection  of  judges  by  the  com- 
munity, because,  by  reason  of  the  in- 
equality of  property  possession  and 
from  the  class  interests  which  were 
dondnant  in  the  great  courts,  there 
was  no  room  for  it  in  proceedings  in 
which  the  mass  of  the  freemen  only 
took  part  as  spectators.  In  criminal 
proceedings,  however,  the  accused  par* 
tidpated  in  the  selection. 

h.  As  supreme  judge  over  ^  Uberi 


\omifM9j**  the  king  allows  the  Manor 
Courts  also  a  judicial  power.  In  this 
sense  the  lord  of  the  manor  was  royal 
** Thane"  in  his  especial  capacity  of 
magistrate.  The  magistrate  himself 
is  liable  to  a  fine  for  disobedience 
(Athlst  iv.  7),  and  is,  together  with 
the  Gertfa,  nominated  as  official  re- 
corder in  quarrels  ooDceming  barter 
and  exchange  (Athbt  iL  10,  pr.). 
The  Land-UUford  has  to  take  care  of 
stolen  cattle  until  the  owner  is  found 
(Edg.  iv.  11;  Athlr.  i.  8^  eto.)-  The 
sdena  of  the  private  individual  cannot 
extend  over  a  royal  Thane  as  a  royal 
officer:  at  least  this  may  be  the  duoi- 
ous  sense  of  the  passage  referred  to 
above  (Athlr.  iii.  11,  **ndn  man  ndge 
tdcne   ofer  oynges  pegeut  buton  cyng 

0.  As  a  matter  of  eoturse  the  king 
appoints  the  local  justices  on  the  roytd 
cfemesnes,  as  well  as  on  those  portions 
of  the  folMand  which  have  remained 
under  his  immediate  control,  and  in 
privileged  districts  also,  whilst  he  ao>- 
oords  many  exemptions  in  his  capacity 
of  supreme  magistrate. 

(2.  The  king  as  magistrate  directly 
interferes  where  his  appointed  judge 
hw  neglected  his  duty  (On.  ii.  sec.  IT, 
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in.  W^t  ^oltce-Sttpremacs  of  tj^e  iEting  proceeds  from  his 
position  as  ''the  highest  maintainer  of  the  peace.'*  This  peace- 
controlling  power  is  the  outcome  and  extension  of  the  military 
command  and  the  criminal  jurisdiction^  with  which  latter  it 
is  in  England  even  at  the  present  day  allied.  By  the  ^ant 
of  the  royal  protection,  special  persons,  places,  and  times 
became  so  hallowed  that  any  violence  done  them  was  visited 
with  condign  punishment ;  and  where  a  breach  of  the  peace 
would  have  been  committed,  according  to  the  law  of  custom, 
the  punishment  was  increased,  because  of  the  ''  special  peace 
of  the  king."    The  special  laws  concerning  peace  extend — 

(1)  To  certain  places:  to  the  palace  of  the  king  and  its 
surroundings  (Athlb.  8,  5 ;  Ine,  6 ;  Alfr.  7 ;  Gn.  ii.  59) ;  the 
residences  of  the  upper  classes,  and,  under  other  names,  those 
of  the  lower  classes  as  well,  but  more  especially  as  ''  Girik- 
frith ''  to  churches  and  monasteries. 

(2)  To  certain  times :  to  the  time  when  the  militia  is  sum- 
moned (Alfr.  40,  sec.  1 ;  Gn.  ii.  61) ;  to  the  popular  and  court 
assemblies  (Athlb.  ii.  8 ;  Athlr.  iii.  1 ;  Gn.  i.  82) ;  to  market- 
meetings,  meetings  for  taxation,  and  guild-meetings  (Ine,  6, 
sec.  6 ;  Athlr.  iii.  1) ;  to  the  coronation  day  of  the  king ;  and, 
with  regard  to  the  Church,  to  fast-times  and  fast-days  (Alfr. 
5,  sec.  5,  etc.). 

(3)  To  certain  persons:  widows  (Athlr.  v.  21;  vi.  26); 
nuns  (Alf.  viii.  18)  and  the  whole  clergy ;  apparently  also  to 
the  possessions  and  personal  property  of  the  clergy  (Athlb.  1 ; 
Edw.  Gonf.  1,  sec.  1).  Moreover,  the  king  was  accustomed, 
on  ascending  the  throne,  and  on  special  occasions,  to  proclaim 
"  general  peace  orders,"  which  primarily  were  nothing  but  a 
confirmation  of  the  Ux  terrcB,  according  to  which  breaches 
of  the  peace  were  punishable  in  the  popular  courts  by  custom- 
ary  law.  The  consent  of  the  National  Assembly,  which 
usually  accompanied  it,  the  solemn  vow  taken  by  the  powerful 
nobles  present,  the  enjoining  of  their  official  duties  upon  the 
royal  governors,  bailiffs,  and  lords  of  manors,  gave  to  these 
proclamations  of  peace  a  heightened  power,  which  was  never- 
theless again  forgotten  in  troublous  times,  thus  necessitating 
perpetual  repetitions.  In  the  course  of  the  Anglo-Saxon 
period  the  king's  peace  took  the  place  of  the  common,  or 
people's  peace  (volksfriede),  which  once  proved  the  basis  of 
social  order.  The  king  was  thereby  authorized,  with  the 
consent  of  the  National  Assembly,  to  reform  the  old  system 
of  composition,  to  threaten  heavier  offences  with  punishment 
of  life  and  limb,  outlawry,  and  forfeiture  of  estate ;  to  abolish 

oit ;  Edg.  iii.  sec  2,  oit ;  Athlst  ii.  3).  nized  at  the  beginning  of  the  Konnan 
The  purely  sabflidiary  poeitioa  of  the  epoch  as  customary  law  (Will.  i.  48, 
royal  right  of  decision  was  still  reoog-      Legg.  Hen.  i.  34,  6). 
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blood- vengeance,  and,  by  means  of  bail,  to  secure  the  appear- 
ance of  the  guilty  parties  before  the  court.  In  all  these 
directions  the  Anglo-Saxon  period  makes  comparatively  speedy 
progress.  From  the  position  of  the  highest  maintainer  of  the 
peace  vas  deduced  a  regulating  power,  which,  without  the  con* 
sent  of  the  National  Assembly,  created  (beyond  the  province 
of  ordinary  breaches  of  the  peace  and  breaches  of  right)  new 
offences.  For  these  heavy  fines  were  fixed,  whenever  the 
judges  recognized  in  them  a  breach  of  the  proclamation  of 
the  royal  peace.  (8) 

The  blending  of  the  office  of  supreme  maintainer  of  the  peace 
with  that  of  commander-in-chief  leads  further  to  a  union  of 
the  organization  of  the  militia,  its  institutions,  its  districts, 
and  its  officers,  with  the  objects  pursued  by  '^  maintenance  of 
the  peace.'*  The  summons  of  the  array  may  take  place  in 
the  counties,  even  in  times  of  peace,  for  the  purpose  of  pur- 
suing and  apprehending  peace-breakers  (Edw.  et.  6.,  sec.  6 ; 
Cn.  ii.  2,  29;  ii.  48,  sec.  6).  The  hundreds  and  tithings  of 
the  national  militia  are  made  responsible  in  the  person  of 
their  frmpo^ki  for  the  maintenance  of  the  peace;  that  is, 
for  the  arrest,  safe-keeping,  pursuit,  and  denunciation  of 
peace-breakers.  An  important  institution  of  this  character 
was,  moreover,  that  which  compelled  dangerous  characters 
to  find  security  for  their  good  behaviour  (Edm.  iii.  7,  sec.  1 ; 
Edg.  iii.  7;  Athk.  i.  4;  Cn.  ii.  25,  80,  88).  Further  still, 
landless  persons  were  obliged,  under  threat  of  the  withhold- 
ing of  legal  protection,  to  join  a  ''tithing,''  i.e.,  a  small 
community  with  a  responsible  head,  *^ prsBpositus,''  **  head- 
borough,''  or  to  seek  some  landowner  as  their  lord,  who  would 
guarantee  their  appearance  before  the  court.  As  a  general 
principle  of  law  this  is  first  laid  down  in  Edg.  iii.  6 :  ''  And 


(3)  The  police  power  is  a  de- 
Teiopment  of  the  legal  and  military 
powers  combined,  out  of  which  latter 
proceed  the  legal  noirnds,  the  forms, 
aod  the  means  of  constntint  apper- 
taining to  the  maintenance  of  the 
peace.  From  the  power  of  punish- 
ing is  developed  first  the  idea  of  a 
preTentatiTe  power.  The  right  to  com- 
mand peace  by  means  of  personal  orders 
lay  in  the  military  command  of  the 
king.  Among  the  warlike  tribes  of 
the  continent  the  notion  of  mUitaiy 
service  and  punishment  in  default, 
which  was  part  and  parcel  of  the 
military  organiiation,  was  extended  to 
the  province  of  law,  and  led  to  an  en- 
largement of  the  powers  of  the  magis- 
tracy. In  England  peace-jurisdiction  is 
primarily  the  outcome  of  the  judicial 


power  and  the  duty  of  protection 
{mundium)  combined,  and  ^^mund*' 
and  ^^frifh^  appear  to  have  the  same 
Bigniflcation ;  and,  on  the  other  hand, 
the  institutions  of  the  militia  are 
utilized  for  carrying  out  the  measures 
dictated  by  the  peace-jurisdiction.  A 
general  proclamation  of  peace  was 
usually  issued  by  the  kings  on  their 
accession.  In  the  course  of  generations 
people  became  accustomed  to  refer 
back  the  rules  of  the  civil  law  in  these 
proclamations  of  peace,  so  oft  repeated, 
so  frequently  confirmed  in  the  National 
Assemblies,  and  so  continuously  em- 
ployed by  the  courts  of  law — so  that 
the  old  '*  folkspeaoe  *'  passes  into  a 
^  king's-peace,**  which  includes  the 
sanction  to  punish  aU  the  heavier 
crimes  and  oifenoes. 
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every  man  shall  find  security,  and  the  surety  shall  lead  him 
and  hold  him  to  all  right,  and  if  any  such  do  wrong  and 
break  out,  then  shall  the  surety  bear  what  he  should  bear. 
But  if  it  be  a  thief,  and  the  surety  can  lay  hold  on  him 
within  twelve  months,  he  shall  deliver  him  over  to  justice, 
and  shall  receive  back  what  he  has  paid." 

For  such  as  are  not  established  m  the  household  or  on  the 
land  of  a  Thane,  the  tithings  of  the  military  organization  are 
now  made  use  of,  and  the  man  without  a  surety  has  to  join 
these  in  such  a  way  that  either  a  special  surety  or  the  ^^prse^ 
positus*'  is  answerable  for  him.  This  is  insisted  upon  in 
Cn.  ii.  20  as  an  universal  institution  of  the  country : — "  And 
we  will  that  every  freeman  be  brought  into  a  Huncbred  and  a 
tithing,  whoever  will  be  entitled  to  purgation  by  oath,  and  to 
where,  if  any  one  kills  him  after  he  is  more  than  twelve  winters 
old,  or  be  he  no  longer  worthy  of  the  rights  of  a  freeman, 
be  he  one  of  the  household  or  servant.  And  let  every  one 
be  brought  into  a  Hundred  and  under  security,  and  let  the 
surety  constringe  and  lead  him  to  all  his  rights." 

The  system  of  police  security  appears  thus  to  have  been 
definitely  worked  out.  Every  Thane  is  responsible  for  his 
household,  and  his  village  Gerefa  for  the  peasantry  who 
were  settled  on  his  lands.  The  other  independent  freemen 
had  to  endeavour  to  gain  so  much  confidence  among  the 
free  peasantry  that  these  latter  through  their  headborough 
would  undertake  the  security  for  them.  The  money-responsi- 
bility fell  finally  upon  the  community  as  a  common  duty, 
which  in  Norman  times  was  inaccurately  (from  an  external 
point  of  view)  described  as  a  "  mutual  security."  Of  course 
this  system  made  it  difficult  for  any  landless  man  to  change 
his  habitation.  A  right  of  free  migration  was  certainly 
recognized  as  an  estabUshed  principle ;  and  aU  Hlafords  are 
ordered  by  law  not  to  prevent  any  "  liber  homo  "  from  looking 
for  another  lord  or  Hlaford-socn  (Athlst.  iii.  4,  iv.  5,  v.  1). 
But  the  departing  freeman  had  first  to  prove  that  he  had  com- 

Eletely  fulfilled  all  his  duties  to  his  former  lord,  and  that  he 
ad  obtained  permission  of  the  latter  to  leave  his  service ; 
otherwise  the  new  master  cannot  receive  him  (Edw.  ii.  7 ; 
Athlst.  ii.  22,  iii.  4,  v.  i. ;  Edm.  iii.  8 ;  Gn.  ii.  28).  In  con- 
nection with  this  system  of*  a  local  police  was  a  further  re- 
sponsibility of  the  Hundred  for  the  due  pursuit  of  thieves  and 
for  the  production  of  their  members  before  the  court.  Accord- 
ing to  an  isolated  document,  it  was  attempted  to  create,  as  on 
the  continent,  a  presentment  making  it  the  duty  of  the 
Hundred  to  give  information  on  oath  (Athelr.  iii.  c.  8.,  sec. 
8) ;  but  the  exact  form  of  this  cannot  be  gathered  from 
the  Anglo-Saxon  laws.    The  insular  position  of  the  country^ 
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and  the  pre-eminently  peaceable  character  of  the  later  Anglo- 
Saxon  times,  developed  the  maintenance  of  the  peace  to  such 
a  })erfection,  that  the  chroniclers  give  an  almost  Arcadian 
picture  of  the  peacefalness  and  security  of  the  land  in  the 
time  of  iEjlfred  the  Great  and  at  some  subsequent  periods.  (8*) 
IV.  W^z  lft(benue  of  tj^e  ^nglo-^axon  lEtingS  has,  primarily, 
the  same  foundation  as  that  of  every  great  landowner,  in 
the  private  property  of  the  king;  which  is  acquired,  pos- 
sessed, enjoyed,  and  is  subject  to  alienations  and  testa- 
mentary dispositions,  in  the  same  manner  as  other  Bocland. 
Besides  the  king,  the  queen  also  (and  here  is  a  difference 
from  the  usual  matrimonial  property  law)  can  possess, 
manage,  and  dispose  of  estates  in  land  in  her  own  name. 
The  king's  rights  of  usufruct  in  the  folkland,  and  in  all  the 
land  that  had  not  been  assigned  to  individuals,  on  the 
occupation  after  the  conquest  (either  because  it  was,  from 
the  nature  of  it,  not  suitable  for  grants,  or  that  it  chanced 
not  to  have  been  distributed),  were  originally  much  more  im- 


(3*)  The  syatem  of  "mntoal  snre- 
ties  "  haa  fonnerly  »m  a  yery  exaggerated 
manner,  been  made  the  basis  of  the 
whole  Anglo-Saxon  constitution  by 
arbitrarily  referring  maxims  of  the 
Norman  period  to  former  centuries. 
Thia  is  the  case  with  Maurer's  treatise 
on  the  ^Freipflege"  (1848).  As 
against  this  it  is  necessary  to  review 
all  the  information  we  possess  as  to  the 
Anglo-Saxon  surety,  as,  for  instance, 
that  giyen  by  Sohmid  in  his  **Glo6- 
aarium  "  (pp.  644-649).  Of  very  de- 
cided merit  in  clearing  up  doubts  is 
Maiquardsen's  work,  **  Ueber  Haft  und 
BfirgBohaft  bei  den  Angel-Sachsen '' 
(1851),  with  the  results  of  which 
Konrad  Maurer  C'Erit  Zeitschrift," 
▼oL  i  pp.  87-96)  agrees,  after  careful 
investigation.  A  still  fuller  review 
of  the  numerous  opinions  on  the  sub- 
ject is  given  by  Waitz  ("  Yerfassungs- 
Oesohichte,*'  L  pp.  424-473).  The 
meaning  of  all  this  legislation  is  that, 
M  on  the  continent  (in  the  "  Edictum 
Pistense**  and  the  **Gapitula  Lango- 
bardorum"),  those  without  any  pro- 
perty — ^tine  proprietatibui  in  regno 
notiro  degente$f  cUque  non  habentea  res 
avt  9ub§tantiamj  quibua  oonstringi 
poerinf* — should  be  brought  before 
the  court  by  some  resident,  and 
vouched  for — ^itt  eoe  prasentent  atU 
pro  eontm  mdUfactieraitonem  reddani  " 
fcf.  Waitz,  •*l)ie  VerfiMSung,"  iv.  p. 
963).  Where  a  village  hui  under- 
taken to  find  bailf  the  opponent  only 
eomea  upon   the  prmpoMi$,  who,  in 


case  he  cannot  bring  the  bculee  before 
the  court,  has  to  pay  the  flue  himself, 
which  he  if  possible  recovered  from  the 
guilty  party  or  eventually  from  his 
peasantry.  This  proceeding,  so  far  as 
its  consequences  are  concerned,  led  to 
the  tithing  being  made  answerable, 
which  in  Norman  times  was  described  in- 
correctly as** mutual  security."  This 
state  of  things  I  also  find  indicated 
in  the  Leges  Edw.  Conf.,  cap.  20,  sec. 
4  (Barley's  text):  *^Quod  ii  faoere 
nonpoterit"  (if  the  prmpoaitus  cannot 
clear  himself)  "  regtauraret  dampnitm, 
quod  ipse  feceraty  de  proprio  foris- 
factorie  qwinium  duraverit,  et  de  iuo ; 
et  erga  jtutitiam  emenderU,  seeundwn 
quod  legaliter  judiccUum  fuerit  eie;** 
and,  according  to  Hoveden's  text,  cap. 
19,  sec.  4,  **  Quod  si  faeere  non  possit, 
ipse  eum  Frithborgo  suo  damnum  res- 
tauraret  de  proprio  malefactoris  quan" 
turn  duraret.  Quo  dejUAente^  de  suo  ei 
Friihhorgi  suiperficeret  et  erga  Justitiam 
emendaret"  With  reference  to  the 
further  responsibility  of  the  inquisi- 
torial duty  of  the  Hundred,  the  Anglo- 
Saxon  laws  mention  the  pursuit  of 
thieves  and  the  production  of  members 
of  the  community  before  the  court 
(Edg.  1.  5;  On.  u.  20;  Hen.  8,  sec.  2; 
Will,  i  22,  iii.  8,  etc.).  The  Hundred 
is  responsible  in  subsidium  for  the  viUa 
for  the  non-discovered  murdrum  (Edw. 
Gonf.  c.  15, 16).  The  principal  passage 
relative  to  the  presentment  is  that  in 
Athlrd.  iii.,  c.  8,  sec.  3,  certainly  only 
an  isolated  one. 
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portant.  These  estates,  which  remained  at  the  disposition  of 
the  conimanity  at  large,  fell  to  the  disposition  of  the  highest 
Hl&ford ;  but  with  the  reservation  that  the  National  Assembly 
retained  its  right  to  give  or  refuse  its  oonsent,  whenever  Folk- 
land  was  to  be  converted  into  Bocland,  Le.  to  be  irrevocably 
granted  away.  Large  portions  of  the  folkland  were,  indeed, 
in  most  parts  of  the  country  made  over  to  the  Ealdormen, 
Shir-gerdfaSf  and  other  royal  officials  in  lieu  of  a  salary, 
and  certain  portions  formed,  until  the  close  of  the  Anglo- 
Saxon  period,  the  customary  endowment  of  various  offices. 
Great  portions  of  the  folkland,  again,  were  lost  by  gifts  to 
churches,  monasteries,  and  foundations.  A  large  part  of 
what  remained  was  utilized  in  maintaining  the  armed  retinues 
of  courtiers,  and  the  personal  servants  of  the  king,  in  reward- 
ing  services  rendered,  and  in  bestowing  marks  of  &vour. 
Although  they  were  legally  revocable,  yet  such  grants  were 
for  the  most  part  permanent ;  with  the  exception  of  rents  and 
services  occasionally  reserved,  the  immediate  enjoyment  was 
thus  lost  to  the  king.  In  the  course  of  time,  the  universal 
eagerness  for  the  acquisition  of  land,  the  power  of  the  great 
nobles,  and  the  influence  of  the  favourites,  led  more  and 
more  to  that  allodification,  which  is  chronicled  in  many 
existing  records.  From  this  time,  accordingly,  only  single 
and  separated  rights  of  usufruct  flow  to  the  king  from  these 
sources.  Especially  springing  from  the  original  position  of 
the  conquered  land,  and  &om  the  right  of  disposition  over 
unappropriated  property,  there  arose  a  royal  right  extending 
over  harbours,  landing-places,  and  military  roads,  which 
became  the  source  of  customs  and  dues ;  also  a  right  to  salt- 
works and  lead-mines,  to  flotsam  and  jetsam,  and  treasure- 
trove.  A  royal  right  with  ill-defined  limits  attaching  to 
forests  is  also  probably  deducible  from  the  same  principle. 
In  Gnut's  time,  police  regulations  concerning  forest  and  the 
chase  appear,  in  which  were  included  important  rights  of 
usufruct.  (4) 


(4)  The  financial  rights  are  dealt 
with  at  len^h  by  Kemble,  ii  pp.  42- 
87.  The  king^B  rights  of  usumiot  in 
the  ager  jpiMiou^  or  folkland,  were  im- 
pNortant  up  to  the  later  Anglo-Saxon 
times.  From  the  original  ciicum- 
stances  oonneoted  with  the  conquest, 
arose  further  a  royal  right  over  the 
high  roads,  harbours,  and  landing- 
places,  which  was  the  medium  for 
especial  peace  proclamations,  and  for 
the  tolls  payable  by  ships  and  foreign 
merchants.  Property  thrown  up  by  &e 
sea  was  regarded  as  abandoned,  and 
was  the  subject  of  a  re-grant  ("  God. 


Dipl.,"  No.  809),  or  formed  an  im- 
mediate souroe  of  revenue  under  tiie 
name  of  navfragiwn  (Leg.  Hen.  i  10, 
sec.  10).  The  right  of  forest  was 
originally  an  outcome  of  conquest, 
through  which  the  existing  woods  be- 
came folkland,  or  common ;  that  is,  the 
subject  of  common  enjoyment  In 
course  of  time,  with  the  assistance  of 
the  police  control,  a  sort  of  forest 
royalty  arose,  the  ancient  form  of  which 
was  doubtful,  but  which  in  the  com- 
prehensiye  ConttUuHtmea  de  forttta  of 
Gnut  is  indicated  by  an  extensive 
system  of  forest  and  hunting  laws,  re- 
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The  profits  derived  from  the  control  of  matters  of  war, 
jastice,  and  police  became  more  important  to  the  kings^  as  in 
course  of  time  their  private  enjoyment  of  the  folkland  and 
tmoccupied  land  ceased. 

From  the  military  power  of  the  sovereign,  first  arose  the 
right  to  the  services  of  the  people  in  the  buUding  and  keeping 
in  repair  of  the  royal  residences  and  castles,  which  services 
were  rendered  by  the  small  freemen  of  the  national  militia, 
as  a  common  burden.  From  the  system  of  personal  vassalage 
springs,  again,  the  right  of  heriot,  by  virtue  of  which,  on  the 
death  of  the  vaMal,  the  armour  or  a  pecuniary  equivalent 
falls  to  the  king.  In  the  time  of  Gnut,  when  the  position  of 
the  public  officers  as  Thanes  had  become  more  developed, 
there  appeared  a  general  statute  (Gnut.  ii.  sec.  72)  which  fixed 
the  heriot  of  the  earl  at  eight  horses,  four  suits  of  armour, 
and  two  hundred  mancus  of  gold ;  and  so  on  in  descending 
proportions  was  fixed  the  heriot  of  the  greater  and  smaller 
Thanes.  In  Gn.  ii.  sec.  74,  seq.,  a  usufructory  right  of  ward- 
ship and  marriage  was  recognized,  which  was,  however,  cer- 
tainly only  intended  to  affect  the  widow  and  children  of  tiie 
vassal  who  had  been  directly  equipped  by  the  king.  (4*) 

From  his  judicial  authority  arises  the  right  of  the  king 
to  forfeited  property.  Bocland,  as  well  as  movables,  accord- 
ing to  the  later  laws  of  the  kingdom,  fall  to  the  king  in 
consequence  of  treason,  theft,  and  other  offences.  Much  more 
considerable  are  the  numerous  fines,  which  in  the  manorial 
eourts  are  payable  to  the  private  magistrates,  and  in  the 
royal  courts  are  reduced  by  the  fixed  portions  reserved  to 
the  Ealdorman  and  Shir-gergfa.  (4^) 


■eiring  important  priyileges  to  the 
irport- loving  rulers  of  the  land, 
^e  foreet  laws  of  Cnut  already 
distinguuhed  the  *'  higher  chase  *' 
as  regal,  from  the  lower  chase.  The 
existing  text  is,  however,  merely  a  later 
Latin  translation  and  revision,  which 
affords  no  reliable  evidence  of  the  age 
of  many  of  the  rules  contained  in  it. 
AU  these  sources  of  revenue  may  be 
described  as  **  direct,"  in  contrast  to 
the  foUowing,  which  proceeded  firom 
the  magisterial  rights. 

(4*)  From  the  constitution  of  the 
azmy  proceeded  the  right  to  acquire 
the  asaiBtance  of  the  national  militia, 
whenever  a  residence  or  a  castle  of  the 
king  was  to  be  built  or  walled  round. 
The  performance  of  these  duties,  as  a 
part  of  the  Uimoda  neeeasUa$f  was,  as  a 
rule,  reserved  in  aU  deeds  of  mot, 
even  of  the  freest  description.  From 
the  special  right  of  vassalage  proceeded, 


again,  the  right  to  heriots.  The  heriots 
of  Bishops,  £aldormen,  and  Thanes  are 
frequently  mentioned  in  the  records  of 
the  tenth  century  (''  Codex  Dip].,"  492, 
593,  699, 716, 957,967, 979, 1173, 1223). 
It  is  doubtful,  however,  whether  they 
were  a  general  incident  of  the  right  of 
thaneship,  or  were  only  demanded  of 
such  followen  as  had  actually  received 
their  equipment  from  the  king.  In  the 
laws  of  Gnut  (Cn.  ii.  sec.  72)  the  heriot 
appears  as  firmly  fixed  for  the  earl,  fof 
the  higher  Thane  who  **  stood  near  the 
king,'*  and  for  the  lesser  Thane.  It 
is  also  mentioned  in  Domesday  Book 
as  a  settled  source  of  revenue.  As  to 
the  profits  arising  from  wardship  and 
marriage,  see  Kemble,  ii.  80. 

(4^)  From  the  judicial  authority  flows 
a  considerable  right  to  forfeited  pro- 
perty. As  early  as  the  laws  of  Ine,  the 
forfeiture  of  goods  and  chattels  followed 
upon  fighting  within  the  king's  palace 
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From  the  police  control,  besides  the  extensive  system  of 
fines,  there  proceeded  a  privilege  of  market,  which  was  turned 
to  profit  by  means  of  the  reservation  of  certain  payments. 
The  police  control  led  farther  to  an  increase  in  the  system  of 
tolls,  which  were  levied  in  harbours  and  navigable  rivers ;  and 
to  the  raising  of  protection  moneys  from  merchants,  Jews, 
and  other  foreignesiEr  who  needed  protection.  (4®) 

On  the  other  hand  the  right  of  direct  taxation  was  in  the 
beginning  unknown  to  the  Anglo-Saxcms.  The  Germanic 
chieftain  might  exact  tribute  from  vanquished  peoples,  but 
"  from  his  own  people  he  only  received  presents,  especially 
cattle  and  fruits.''  Such  honorary  gifts  were  presented  on 
the  occasion  of  the  meeting  of  the  popular  assemblies*  Like- 
wise, when  the  king  journeyed  in  the  district  over  which  his 
military  an.d  legal  jurisdiction  extended,  he  and  his  suite  were 
entertained  free  of  expense ;  and  this  custom  became  extended 
to  the  journeys  of  the  royal  governors  and  messengers  and 
their  trains.  It  is  equally  erroneous  to  regard  as  taxes  the 
duties  and  payments,  Cyninges  Oafol,  which  accrued  ta 
the  king  from  his  demesnes,  from  the  folkland,  or  from 
conceded  rights,  or  as  protection-money  paid  to  the  proprietor 
of  the  soil,  although  they  were  so  regarded  by  Eemble  and 
others.  The  Germanic  community,  great  and  small,  state 
as  well  as  parish,  was  based  upon  a  personal  relationship 
in  the  military  and  legal  functions,  and  retained  this  character 
with  more  tenacity  than  we  find  in  the  structure  of  the  Boman 
or  Celtic  states.  Only  in  a  condition  of  the  deepest  degrada- 
tion, under  ^Slthelred  the  Unready,  could  the  National  Assem- 


(Ine,  sec.  6),  treason  (Alfir.  sec.  4; 
Athlst.  it.  4 ;  Athhr.  r.  30,  vi.  37 ;  On. 
ii.  57) ;  and  haibouring  and  snooooring 
thieves  (Athlst.  i.  see.  3,  and  other 
laws).  The  Anglo-Saxon  reoordsgiye 
many  instances  of  forfeiture  both  of 
Booland  and  of  movables  for  robber j 
and  other  ofienoes.  Much  more  im- 
portant were  the  profits  arising  from  the 
numerous  fines  (Edg.  ii.  3 ;  Athlr.  viL 
8 ;  Cn.  L  8).  In  later  times  the  whole 
of  the  loyaJ  fines  were  granted  to  the 
landowners.  The  laws  of  Onut  already 
show  a  roTersion  of  the  old  rule,  and 
enumerate  six  offences  as  a  royal  mono- 
poly, the  fines  accruing  from  which  are 
still  leserved  to  the  king  (Cn.  ii.  12-15). 
In  Wessex  and  Mercia  the  same  prin- 
ciples are  applied;  according  to  the 
Dane  law,  these  privileges  were  some- 
what circamsoribed. 

(4*^)  From  the  police  control  was  de- 
veloped a  market  right  The  closely 
connected  right  to  raise  tolls  in  har- 


bours, and  from  the  transport  on  the 
main  roads  and  navigable  streams 
brought  the  king  indirectlv  consider- 
able revenue.  Without  doubt  the  king 
decided  which  landing-places  should 
be  opened  to  all,  gefrUhed;  whence 
arose  the  privilege  of  a  free  harbour. 
The  right  to  raise  tolls  was  more  fre- 
quently the  subject  of  grants  to  private 
persons,  and  yet  more  frequently  of 
documents  of  enfranchisement,  accord- 
ing to  which  an  equivalent  or  a  perma- 
nent revenue  might  accrue  to  tiie  king. 
From  the  maintenance  of  the  peace 
arose  undoubtedly  the  right  to  protec- 
tion accorded  to  foreign  merchants,  and 
later  extended  to  the  Jews  (Leges^ 
Edw.  Gonf.,  sec.  25)  as  the  source  of 
the  protection  tax.  This  right  to  pro- 
tection, with  a  claim  to  Weregelo,  is 
accorded  only  to  actual  foreigners  (Edw. 
and  G.  12,  Athlr.  vUi.  38;  On.  ii.  40; 
Hen.  10.,  sec.  8,  75,  sec.  7). 
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bly  be  induced  to  levy  a  tribute  upon  the  country,  to  buy  off 
the  horde  of  Danish  pirates.  This  tax,  which  was  apportioned 
to  the  several  hides,  was  then  repeatedly  paid  as  tribute  to 
the  invader,  and  from  time  to  time  also  to  the  king,  under 
the  colour  c^  protection-money,  to  enable  him  to  guard  against 
fresh  invasions.  The  tax  became  finally  fixed  as  danegeld 
at  twelvepence  for  each  hida.  It  was,  however,  merely  a 
sign  of  the  decline  in  the  last  century  of  the  Anglo-Saxon 
state.  Its  origin,  its  name,  the  irregular  manner  of  levy,  and 
the  exemption  of  the  clergy  from  it,  all  make  this  danegeld 
appear  as  an  anomaly.  (4*) 

Of  course  there  was  no  such  thing  known  in  the  Anglo- 
Saxon  times  as  an  exchequer  admmistration.  The  free  right 
of  disposal  of  the  king  over  all  the  State  revenues  is  shown 
by  an  account  given  by  Asser,  according  to  which  MUied 
devoted  one  half  of  his  revenues  to  the  Church  and  the  other 
half  to  civil  purposes.  Out  of  the  civil  half  he  allowed  one 
third  for  his  warriors  and  followers,  one  third  for  hospitality, 
and  one  third  for  the  innumerable  artists  and  builders  whom 
he  had  collected  around  him  from  foreign  parts. 

Y.  ^t^  ^totectotate  of  ^t  <2D{)Ut£|^  forms  the  last  important 
right  of  the  crown.  It  originated  in  the  fact  that  the  recep- 
tion of  the  new  faith  and  of  the  priesthood  throughout  the 
whole  country  was  decided  by  edicts  of  the  kings  and  the 
National  Assembly.  Hence,  even  in  later  times,  the  controf 
versies  among  the  clergy  touching  the  time  of  celebration 
of  Easter  and  other  ecclesiastical  differences  were  settled  by 
the  king.  Among  the  original  insignificant  kingdoms  in  the 
British  Isle  it  could  not  easily  be  forgotten  that  the  Church 
owed  its  toleration,  its  reception,  and  its  dominion  to  the 


(40  It  is  weU  known  that  a  right  of 
taxation  did  not  exist  in  the  Gennanie 
kingdom.  Taoitos  speaks  of  gifts  of 
eatSe  and  frnits  of  tne  earth.  Lodg- 
ing and  entertainment  on  progresses 
through  the  realm  were  extended  from 
tiie  person  of  the  sovereign  to  those 
of  his  retinne,  and,  after  the  fashion 
of  aU  honorary  gifts,  from  being  a  mere 
matter  of  courtesy  became  a  kind  of 
right.  And  this  soon  led  to  the  right 
^lodging  and  entertainment  being  ex- 
tended to  the  royal  messengers  and 
servants,  and  came  to  include  the  pro- 
viding of  horsea,  the  transport  of  bag- 
gage, and  the  maintaining  of  the  train 
of  foltowers.  Many  possessions  and 
{ffofitable  riehts  belonging  to  the  kins' 
weie  granted  to  monasteries  and  landed 
proprietors  with  the  express  reserva- 
tion ot  fooh  honorary  gifts.    In  process 


of  time  the  confusion  of  mere  custom 
with  these  reuerved  rights  cansed  many 
a  mischievous  extension  of  them. 
Against  these  abuses,  which  are  so  fre- 
quently referred  to  in  later  times,  the 
well-meant  provision  of  Cnnt  was  di- 
rected (On.  iL  69,  sec.  1).  With  refer- 
ence to  the  historical  circumstances  of 
the  first  Danegeld,  see  I^tppenberg,  i- 
428.  These  shameful  tribute^  had 
risen  in  1018,  to  82,5001bs.  of  silver. 
The  apportionment  according  to  hides 
was  also  acted  upon  in  maUng  naval 
preparations.  In  the  year  1008,  by  an 
express  resolution  of  tiie  Government, 
a  ship  of  war  was  furnished  by  every 
310  nides.  With  regard  to  the  im- 
munity of  the  clergy,  see  Leg.  Edw. 
Oonf.  cap.  11.  Under  Ead^rakrd  the 
Anglo-Saxon  Chronicle  mentions  the 
Danegeld  as  abolished. 
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authority  of  the  king;  and  that  the  rich  endowment  of 
bishoprics  and  monasteries  was  due  in  great  measure  to  his 
libersdity  in  granting  Bocland  and  in  gifts  of  private  property. 
The  papal  throne  was  too  far  distant  to  be  able  to  raise 
pretensions  to  rule  in  a  community  which  was  neither  wont 
nor  inclined  to  dissociate  authority  firom  the  personal  presence 
of  the  ruler.  The  native  prelates^  again,  in  these  small  Anglo- 
Baxon  states,  stood  so  near  the  indigenous  population,  that 
it  was  difficult  for  them  to  raise  exaggerated  hierarchical  pre- 
tensions*  On  the  other  hand  the  Church  was  obliged,  as 
throughout  the  world  in  the  Middle  Ages,  to  endeavour  to 
attain  an  independent  position  for  its  servants,  if  its  official 
organization  was  not  to  be  confused  with  the  military,  legale 
and  police  constitution  of  the  laity.  The  royal  protectorate, 
tiierefore,  applies  rather  to  the  outward  framework  of  the 
Church,  and  does  not  interfere  with  its  inner  life  and  adminis- 
tration of  details.  The  Anglo-Saxon  king  exercised  the  right 
of  appointing  the  Bishops ;  in  the  face  of  which,  the  right 
of  election  which  the  Church  aspired  to  in  its  canon  law,  could 
not  practically  assert  itself  any  more  than  the  occasional 
attempts  at  nomination  by  the  papal  throne.  And  again, 
in  the  monasteries,  the  manner  of  their  foundation  frequently 
led  to  a  royal  right  of  appointing  the  abbots.  Just  as  indis-> 
putable  is  the  right  which  resides  in  the  king  of  sanctioning 
the  resolutions  of  the  Ecclesiastical  Councils.  A  further 
union  between  the  ecclesiastical  and  temporal  community 
arose  from  the  association  of  the  prelates  with  the  Thanes 
in  the  Witenagemdte,  and  from  the  appearance  of  the  Bishop 
and  the  Ealdormen  together  in  the  County  Assembly.  In 
an  insular  seclusion  tiie  idea  of  the  close  bond  of  com-^ 
munion  between  Church  and  State  is  fostered  and  kept 
alive.  (6) 


(5)  The  proteotorate  by  the  king  of 
the  Chuioh  compriset  in  the  fizst  place 
the  xoyal  right  of  appointing  prelateB. 
ThiB  haa  been  reoognized  in  a  fairly 
impartial  manner  by  l4ingard,  **  History 
of  the  Anglo-Saxon  Ohuroh,"  i.  89. 
The  great  majority  of  preoedente  proves 
that  the  bishops  espeoiaUy  were  ap- 
pointed and  displaced  at  the  free  will 
and  option  of  the  king.  It  is  also  a  sig- 
nifioant  fact  that  so  many  royal  chap- 
lains were  raised  to  episcopal  seats 
(Palnave,  i.  178,  174\  According  to 
BtabW  view,  the  choice  by  the  clergy 
was  the  rale  in  peacefal  times,  and  for 
the  leas  important  seats.  On  the  other 
hand,  appointment  by  the  king  in  the 
NationfJ  Assembly  is  fireauent  in  the 
case  of  arohbiBhoprics  ana  the  larger 


dioceses,  when  the  consent  of  the 
National  Assembly  to  the  admission  of 
a  new  member  was  regarded  as  a  matter 
of  course,  as  was  proved  by  their 
consecration  by  their  fellow-bishops. 

The  right  of  the  king  to  give  his 
consent  to  the  resolutions  of  the  clergy 
originally  dates  from  the  fact  of  the 
reception  of  the  new  fiUth  at  coart,  with 
the  consent  of  the  National  Assembly. 
In  olden  times  the  king  even  appears 
in  the  capacity  of  president,  at  assem- 
blies which  bear  the  character  x>f  proper 
ecclesiastical  councils  (God.  Dip!  Na 
116,  WUUbald  vita  Bonifacii,  ii.  p.  838). 
When  Ohurch  and  State  became  some^ 
what  more  separated,  the  pHndple 
was  certainly  adhered  to,  that  any 
change  in  the  external  institutions  of 
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The  sum  total  of  these  honours,  powers,  and  pi^ofits  formed 
itself  nnder  the  Anglo-Saxon  sovereigns  into  an  hereditary 
family  right.  It  is  certain  that  the  royal  landed  property 
contributed  at  first  to  this  conception;  yet  this  element  of 
hereditary  descent  does  not  by  any  means  preponderate  in  the 
Anglo-Saxon  kingship.  But  more  decisive  was  probably  the 
feeling  that  a  permanent  personal  authority  was  necessary  for 
the  present  form  of  the  community,  as  a  counterpoise  to  the 
class-privileges  which  were  growing  up.  The  first  object  to 
be  attained  was  the  abolition  of  the  struggle  of  the  powerful 
families  and  their  dependants  for  the  possession  of  the  supreme 
power.  This  end  was  attained  so  soon  as  the  right  of  one 
of  the  princely  families  that  sprang  from  Wodan  was  estab- 
lished beyond  all  question.  The  unity  of  the  succession,  and 
a  certain  precedence  accorded  the  firstborn,  was  a  natural 
though  not  an  absolutely  necessary  deduction.  The  rule  that 
in  the  case  of  private  property  the  last  will  of  the  owner  is 
final,  was  observed  also  in  the  case  of  the  succession  to  the 
throne.  As  in  the  old  folk-law,  martial  prowess  was  regarded 
as  the  necessary  condition  of  complete  fitness  in  the  com- 
munity, so  it  remained  in  the  highest  degree  the  necessary 
condition  of  the  Anglo-Saxon  kingly  dignity.  The  times  of 
the  *'boy  kings"  could  not  come  until  the  West-Saxon  dynasty 
had  been  consolidated  by  the  unbroken  succession  of  three 
glorious  rulers.  But  just  as  the  old  Germanic  village  com- 
munity tested  the  prowess  of  the  youth  in  times  of  yore,  so 
now  the  voice  of  the  people  could  not  be  excluded  in  considering 
the  question,  whether  the  monarch  to  be  appointed  was  worthy 
to  lead  the  martial  array  of  the  nation.  The  Church  also, 
from  the  time  when  it  decided  the  preliminary  question, 
whether  a  Christian  marriage  in  accordance  with  God's  laws 
had  been  concluded,  and  whether  a  legitimate  heir  had  sprung 
from  the  union,  laid  claim  to  a  share  in  recognizing  the  new 
ruler  from  this  point  of  view.  Accordingly  it  resulted  that 
in  the  succession  to  the  throne,  the  younger  son  was  not 


the  Gbmeh,  nieb  as  the  reffiilations 
for  the  obwryaaoe  of  the  Sabbath, 
fiuta,  feasts,  and  Ghtiroh  dues,  should 
be  sanctioned  by  the  king  and  Witen- 
igemdte.  The  great  q uobtion  of  mon- 
asticism  in  tiie  tenth  oentnzy  was 
rapeatedly  deliberated  upon  in  the 
witan  (Kemble,  ii  189>.  The  enact- 
ments of  the  General  Conndl  in  the 
Anglo-Saxon  legislation  often  form  two 
eategories:  first.  Ecclesiastical,  and 
secondly,  Temporal.  (L^s  iEBthelstan, 
Eadmnnd,  Gnnt,  etc.)  fioth  categories 
were,  howerer,  pubushed  as  '*  King's 
Laws,"  and  their  contents  show  it  to 


haye  been  generally  reoeiyed  that  new 
obligations  oonld  only  be  imposed  upon 
laymen  by  the  king  in  the  Kational 
Assembly.  The  mi^ht  of  the  sovereign 
is  seen  again'  in  ecclesiastical  disputes. 
In  the  nrst  two  epochs  of  a  struggle 
between  the  king  and  the  ecclesiastical 
hierarchy,  at  the  time  of  Bishop  Wilfrid 
and  Archbishop  Bnnstan,  the  king  tri- 
umphantly asserts  a  control  over  the 
resolutions  of  the  Church,  and  over  the 
right  of  appointing  and  dismissing  pre- 
lates, against  Some  as  well  as  against 
the  eoclesiastioal  oounoils  at  home. 
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unfrequently  preferred  to  the  elder,  and  the  martial  brother 
of  the  monarch  to  the  immature  and  physically  or  mentally 
weak  son. 

A  further  result  was  the  retention  of  a  form  of  election 
at  the  enthronement  of  the  new  king,  when  not  only  the 
upper  classes,  but  the  whole  nation,  represented  by  the 
numerous  liberi  homines  who  were  ]present,  recognized  by 
acclamation  the  new  sovereign  as  their  rightful  ruler.  But 
allowing  for  this,  the  character  of  an  hereditary  family  right 
was  decidedly  maintained  in  the  Anglo-Saxon  time.  ^'  The 
royal  authority  was  never  allowed  to  be  separated  from  the 
royal  race."  The  elevation  of  Gnut  to  be  king  of  the  entire 
nation  of  Danes  and  Saxons,  to  the  exclusion  of  the  youth- 
ful sons  of  King  Eadmund  (1016),  was  an  act  of  necessity  and 
of  military  force,  for  which  amends  were  made  twenty-six 
years  later  by  the  unanimous  proclamation  of  Eadward  the 
Confessor,  the  last  king  of  the  race  of  Cerdic  (1042-1066). 
But  the  Anglo-Saxon  sovereignty  still  remained  a  ''  personal " 
dignity  and  authority  over  the  Angles,  Saxons,  and  Danes. 
The  king's  reign  dates  only  from  his  coronation  ;  his  ordinary 
title  is  not  that  of  king  ''  of  the  land,  *'  but  "  of  the  people." 
The  feudal  notion  of  a  lord  of  the  soil  over  both  land  and 
people  is  the  later  creation  of  the  Norman  sovereignty. 
**  Kings  were  th^  leaders  of  the  people,  not  the  lords  of  the 
BoU  "  (Palgrave,  i.  62).t 


t  The  hereditary  nature  of  the 
Anglo-Saxon  soyereignty  is  treated 
from  a  one-sided  point  of  view,  if  the 
feudal  principle  of  primogeniture  in 
landed  property  is  taken  as  the  starting- 
point,  whence  it  would  appear  that  out 
of  nineteen  suocessions  to  the  throne 
in  the  united  monarchy,  not  less  than 
eight  were  irregular.  Even  at  the 
zenith  of  the  Anglo-Saxon  dynasty 
.^fred  takes  precedence  of  his  elder 
brothers,  and  JSthelstan  of  his  legiti- 
mate brothers.  But  in  the  latter  case 
a  legitimation  by  the  reigning  king, 
with  the  approTal  of  the  Nifttional  As- 
sembly and  the  clergy,  had  certainly 
preceded  the  accession.  Eyery  so- 
called  irregularity  in  the  West  Saxon 
succession  may  be  referred  to  testament- 
ary disposition,  to  agreements  respect- 
ing claims  of  inheritance,  or  to  the 
personal  incapacity  of  the  person 
passed  oyer.  iBlfred  the  Great,  in  his 
wiU,  expressly  makes  his  title  to  the 
throne  dependent  upon  (1)  the  will  of 
his  father,  (2)  an  arrangement  with  his 
brother  JEthelred,  (3)  the  assent  of  the 
Witan   of  Wessex.     Expressions  in- 


dicative  of  popular  election  are  retained 
for  centuries  afterwards,  such  as  in  the 
phrase  **  chosen  and  raised  **  to  be  king, 
which  recalls  the  yery  ancient  popular 
custom  of  raising  upon  the  shield.  In 
coronation  ceremonies  there  is  always 
a  tendency  to  retain  old  formulas,  eyen 
when  the  original  meaning  has  fba- 
ished.  There  is  in  them  something 
analogous  to  the  assent  of  the  **  by- 
standers" in  the  later  popular  courts. 
Palgraye  (i.  562)  describes  them  as  a 
confirmation  of  the  inchoate  title  of  the 
sovereign.  How  firmly  the  hereditary 
right  of  the  family  stood,  is  proyed 
beyond  doubt  by  the  period  of  the  six 
so-called  boy  kings  and  by  the  solemn 
recall  of  ^Bthelred  the  Unready  (who 
had  been  expelled  by  the  Danes)  eyen 
after  the  fullest  proofs  of  his  incapacity. 
Still  more  unjustifiable  is  it,  when 
certain  older  instances  of  the  dethrone- 
ment of  the  king  by  the  discontented 
nobles,  as  in  the  cases  of  Siegeb^  of 
Wessex  and  Beornred  of  Mercia,  are 
cited  as  precedents  for  estabUshing  a 
constitutional  right  residing  in  the 
Witenagem6te  to  depose    we    king. 
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(See  Palgraye  i.  653,  655.)  The 
question  whether  an  Anglo-Saxon  king 
IB  to  be  regarded  as  ^rnler  of  the 
people  "  or  **  lord  of  the  soil "  cannot  be 
determined  from  single  reoords,  in 
whioh  the  clergy,  writing  in  Latin,  ex- 
press themselves  varionuy  according  to 
their  individual  tastes.  Appellations, 
■mh  as  totinu  Britannim  M(marchu$^ 
Bea^y  Bedor,  BatUeuB^  oocnr  already  in 
the  reoords  of  the  tenth  century.  iBlfred 
the  Great  in  his  will  calls  himself 
merely  '^king  of  the  West  Saxons,*' 
his  son  Eadward  on  his  coins  ^Bex 
Anfflomm,"    Onu^  style,  who   calls 


himself  *<  King  of  all  England  "  (EaUas 
Enalaiandes),  "King  of  the  Danes 
and  Northmen,"  with  an  intelligible 
allusion  to  the  idea  of  a  conquered 
country,  is  singular.  Eadward  the 
Oonfessor  calls  himself  again  **  Bex 
Anglorum"  or  "lord  of  the  Angli" 
(Saxon  Ghron.  1066).  The  early 
Norman  kines  call  themselves  on 
their  coins  "i^sx  Anglorumj"  in  their 
charters  sometimes  **  Bex  Anglix." 
Upon  the  great  seal  the  title  *^Bex 
An^lim**  appears  first  under  King 
John  (Allen,  Prerogative,  p.  50,  5). 
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CHAPTER  HI- 

Wbt  Santon  of  tj^e  Bfngboms,  anti  ^t  Bfbfsfons 

of  tilt  3UtaIm. 

The  social  conditions  out  of  which  the  Anglo-Saxon  kingdom 
arose,  led  firstly  to  a  plurality  of  small  states.  In  the  separate 
territories,  in  which  the  petty  tribes  and  followers  under 
their  chiefs  had  settled,  that  system  of  property  had  also 
arisen  which  led  to  the  rise  of  the  royal  dignity.  The  chiefs, 
although  wielding  power  of  various  degrees,  regarded  them- 
selves all  alike  as  descendants  of  Wodan.  A  similar  striving 
after  independent  authority  animated  them  and  their  fol- 
lowers, their  petty  national  and  legal  assemblies.  Closely 
crowded  together,  they  felt  a  keen  longing  after  new  acqui- 
sitions of  territory,  and  yearned  to  satisfy  their  wonted  lust 
for  strife  and  booty,  and  thus  soon  became  involved  in 
countless  quarrels  and  feuds,  to  which  no  natural  limit  set 
bounds.  Mingled  with  these  civil  feuds  were  serious  and 
endless  struggles  with  their  ancestral  neighbouring  foes  in 
the  west  and  north,  the  Britons  and  Scots,  The  constant 
state  of  readiness  for  war,  which  such  a  condition  of  things 
demanded,  gave  the  skilled  and  better  equipped  retinues  an 
increasing  superiority  over  the  humbler  peasantry,  who 
became  more  and  more  reluctant  to  forsake  home  and 
hearth,  to  engage  in  a  profitless  warfare  with  their  kindred 
neighbours.  In  the  course  of  the  earlier  generations  of  Saxon 
settlement,  these  petty  wars  had  destroyed  a  number  of  small 
chiefs  and  kingdoms,  of  which  history  has  not  «ven  preserved 
to  us  the  names. 

After  the  territorial  boundaries  had  become  more  settled, 
there  appeared  at  the  commencement  of  the  seventh  century, 
seven  or  eight  greater  and  smaller  kingdoms  :  Kent,  Sussex, 
Essex,  Wessex,  East  Anglia,  Mercia,  Deira,  Bernicia ;  the  two 
last  became  early  united  and  formed  the  original  Northumber- 
land. Historians  have  described  this  condition  of  things  as 
the  ''Heptarchy,"  disregarding  the  early  disappearance  of 
Sussex,  and  the  existence  of  still  smaller  kingdoms.    But  this 
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groupiBg  was  neither  based  upon  equality,  nor  destined  to 
last  for  any  length  of  time.  It  was  the  common  interest 
of  these  smaller  states  to  withstand  the  sudden  and  often 
dangerous  iuYasions  of  their  western  and  northern  neighbours ; 
and,  accordingly,  whichever  king  was  capable  of  successfully 
combating  the  common  foe,  acquired  for  the  time  a  certain 
superior  rank,  which  seme  historians  denote  by  the  title  of 
'' Bretwalda."  By  this  name  can  only  be  understood  an 
actual  and  recognized  temporary  superiority;  first  ascribed 
to  ^lla  of  Sussex,  and  later  passing  to  Northumbria,  until 
Wessex  finally  attains  a  real  and  lasting  supremacy.  It  was 
geographical  position  which  determined  these  relations  of 
superiority^  The  small  kingdoms  in  the  west  were  shielded 
by  the  greater  ones  of  Northumberland,  Mercia,  and  Wessex, 
as  though  by  crescent^shaped  forelands— which  in  their  strug- 
gles with  the  Welsh  kingdoms,  with  Strathclyde  and  Cumbria, 
with  Picts  and  Scots,  were  continually  in  a  state  of  martial 
activity.  And  so  the  smaller  western  kingdoms  followed  the 
three  warlike  ones ;  and  round  these  Anglo-Saxon  history 
revolves  for  two  whole  centuries  until  in  Wessex  we  find  a 
combination  of  most  of  the  conditions,  which  are  necessary  to 
the  existence  of  a  great  State."* 

Fairly  well  and  evenly  populated,  protected  by  no  natural 
boundaries,  and  ever  obliged  to  be  in  a  constant  state  of 


*  Ab  to  the  principal  fetftureB  of  the 
■o-called  Heptarchy,  compare  Lappen- 
bei^,  i  p.  203  et  Mg.,  242  Mg.,  277  mo. 
Kemble,  "  Anfflo-Sazoxu,'*  cap.  1.  A 
detailed  aketcm  of  the  particolan  of 
the  leparate  states  ia  given  by  Fal- 
gtave  (^Commonwealth,"  Gap.  ii.), 
anaaged  in  chronological  tables ;  and 
by  the  tables  of  kings  aflOxed  to  the 
first  Tolume  of  Lappenberg's  history. 
The  smaller  kmgdoms  which  have 
been  named,  in  addition  to  the  Hep- 
tarchy, are  the  kingdom  of  the  Jutes 
in  the  Isle  of  Wight,  Bnthrige,  or 
8iiney,  Heoana,  or  Hereford,  Middle- 
anglia,  Elmeta,  the  land  of  the  Hori- 
caa,  the  land  of  the  Lindiswaren,  and 
ottMn.  The  **  Bretwaldaship,"  at  the 
time  of  the  Heptaxohy,  has  been  the 
snbjeet  of  yarions  misconceptions,  the 
more  so  as  the  word  has  oeen  erro- 
neoosly  bronght  into  connection  with 
the  Britons,  whilst  it  etymologically 
expiessetonly  the  **  powernil  far-mling 
ODe."  B»da  giyes  a  detaUed  list  of 
■eren  Bretwaldas:  .filla  of  Sussex, 
Oeawlin  of  Wessex,  .fithelberht  of 
Kent,  Bedwald  of  East  Anglia,  Ead- 
wio,  Oswald,  and  Oswi  of  N^orthnm- 
bi^     liie    Anglo-Saxon    Chxoniole 


says  nothing  further  about  the  earlier 
times  than  that  iBlla  had  first  ex- 
ercised an  extensiye  sway.  Later, 
the  Anglo-Saxon  Chronicle,  ^.d.  827, 
calls  King  Ecgberht  **  the  eighth  king 
who  was  Bretwalda."  This  Bretwalda- 
ship  has  very  eorrectlj  been  referred 
to  its  real  signification  by  Kemble 
(*'  Anglo-Saxons,"  ii.  a  1.  pp.  7-19),  as 
being  an  actual  Hegemony  (o/.  also 
Freeman  *'  Conquest,  i.  Appendix  B> 
The  union  of  the  kingdoms  under 
Ecgberht  caused  the  introduction  of 
the  name  ^  England  "  as  the  collective 
denomination.  An  old  register  of  the 
Abbey  of  St.  Leonard  in  York  (dted 
in  Dugdale's  **  Monasticon  ")  contcdns 
the  somewhat  curious  notice :  **  memO' 
tanduim  quod  anno  domini  8S0  EgberUu 
rex  totiuiB  Briiannim  in  ParliamiBnto 
apud  WirUonicmi  mutavii  nomen  regni 
(aeoonteniu  popuU  tui),  el  JuBeit  iUud 
de  emlen  vooari  Angliam"  William  of 
Malmesbury  sa^that  Ecgberht  brought 
the  kingdoms  into  a  **  uni/orme  domi" 
mtifii,"and  that  he  called  this  '*Anglia." 
But  Ecgberht  only  calls  himself  in  one 
single  charter  of  the  year  828  **  King 
of  the  EngUsh,"  elsewhere,  generally, 
"King  of  Wessex." 
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military  preparation  against  the  Welsh,  Wessez  exhibits  in 
its  development  some  similarity  to  the  great  Marks  of 
Germany.  Military  discipline,  a  legal  snccession,  and  a 
tolerably  well-regulated  internal  administration,  kept  the 
Anglo-Saxon  military  organization  here  in  better  order  than 
elsewhere,  until,  at  the  commencement  of  a  new  century,  a 
king  (Eegberht,  800-8S6),  who  had  been  brought  up  at  the 
court  of  Charlemagne,  took  the  reins  of  government  into  his 
hand.  Sagacious  and  energetic,  he  subjected  the  Mercian 
group  of  states,  and  won  a  recognized  sovereignty  over  the 
whole  country  of  the  Angles  and  Saxons  south  of  the  Humber. 

Under  Eegberht,  the  kingdom  of  the  Anglo-Saxons  first  takes 
its  position  among  the  European  states.  With  him  begins 
a  period  of  internal  peace,  beneficial  for  the  consolidation  of 
the  constitution,  and  for  the  intellectual  development  of  the 
people.  Soon,  however,  recurs  a  period  of  unfortunate 
struggles  with  Danish  and  Norwegian  pirates,  whose  mode  of 
warfare  brings  the  military  array  of  the  United  Kingdom  into 
disorder.  But  the  common  misfortune  which  befell  the 
country  at  the  same  time  strengthened  the  feeling  of  unity 
in  the  West  Saxon  portion  of  the  land.  Under  Alfred  the 
Great,  the  Saxon  people  rise  to  throw  off  the  yoke  of  the 
invaders,  and  to  regulate  by  treaty  their  relations  with  the 
Norsemen.  A  generation  later  the  brilliant  government  of 
^thelstan  brings  the  Danish  portions  of  the  country  into 
complete  subjection.  The  realm  and  dynasty  have  now 
attained  the  pinnacle  of  that  peculiar  development  which 
later  times  have  associated  with  the  name  of  Alfred.  He, 
the  deliverer  of  his  fatherland  from  the  Danish  yoke,  the 
monarch  in  whose  person  the  noblest  moral  and  intellectual 
qualities  of  his  race  were  combined  with  martial  prowess, 
appeared  in  later  generations  to  a  grateful  people  as  the 
author  of  all  that  was  honourable  and  good,  extending  firom 
ancient  to  later  times.  Three  successive  governments,  those 
of  Alfred,  Eadward,  and  iBthelstan,  supplemented  somewhat 
later  by  the  fortunate  government  of  Eadgar,  have  irrevocably 
founded  monarchy  as  the  personification  of  the  political  unity 
of  the  British  Isle ;  after  that,  indeed,  follows  a  second  period 
of  struggles  with  the  Danes,  in  which  the  ancient  royal  race 
shows  itself  at  times  almost  as  degenerate  as  the  Merovingians 
aud  the  Garlovingians  of  later  times.  After  a  generation  of 
incredible  weakness  and  humiliation,  under  ^thelred  II.  the 
nation  exchanges  its  old  royal  race  for  the  energetic  rule 
of  Cnut,  the  Dane,  whose  line  quickly  dies  out,  and  is  followed 
by  Eadward  the  Confessor ,  the  last  legitimate  heir  of  the  West 
Saxon  royal  house. 

The  century  from  the  accession  of  iBlfred  the  Great  to  the 
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death  of  Eadgar  (871-976)  is  accordingly  the  era  of  con- 
solidation, in  which  the  country  and  people  form  a  group,  the 
framework  of  which  has  endured  with  maryellous  stahiUty 
until  the  present  day*  The  formation  of  the  English  counties, 
and  in  great  measure  of  their  subdivisions  also,  dates  from 
this  century,  in  which  the  Anglo-Saxcm  laws  have  expressly 
called  the  county  and  hundred  districts  divisions  of  the  realm, 
of  which  the  tithings,  although  erroneously,  are  considered 
the  lowest  member. 

I.  W^t  ;^otmatfon  of  ^t  Snglte]^  iZDountfos  or  ^f^ftes  was 

the  product  of  the  later  unity  of  the  kingdom.  Ecgberht's 
kingdom  had  certainly  not  yet  attained  to  any  unity  in  the 
political  administration,  but  only  to  a  recognized  suzerainty, 
under  which  the  former  kings  continue  as  mediatized  under- 
kings.  But  after  the  dying  out  or  removal  of  these  mediatized 
chieftains,  near  kinsmen  of  the  ruling  house  (^thelingi),  or 
other  nearly  related  or  connected  great  Thanes,  succeeded 
to  the  place  of  these  under-kings,  until  the  advancing  unity 
of  the  realm  gradually  brought  all  these  rulers  down  to  the 
position  of  mere  government  officials.  Besides  this,  in  the 
greater  kingdoms,  which  had  early  attained  a  stricter  unity, 
a  division  was  made  into  districts,  which  were  newly  formed 
by  the  executive.  The  periodical  assembling  of  the  Witan 
for  holding  the  great  central  court  of  justice,  appeared  im- 
practicable in  districts  that  had  become  of  too  great  an  area. 
Similarly,  the  organization  of  the  militia  required  to  be 
arranged  according  to  divisions  of  the  land,  of  not  too  wide 
an  extent.  This  want  was  satisfied  by  the  formation  of  ad« 
minifltrative  divisions  under  the  name  of  **  Scire  *'  (derived 
from  Seuran,  to  divide),  which,  at  the  time  of  their  origin, 
were  just  as  much  an  arbitrary  formation  as  are  our  new 
''divisions''  of  counties.  The  abstract  name  ''Scire"  (not 
gauy  ga,  which  does  not  occur  in  the  Anglo-Saxon  laws)  is 
accordingly  used  also  for  the  greater  districts  of  the  eccle- 
siastical administration,  the  bishops'  dioceses,  etc.  In 
Wessex,  where  at  a  comparatively  early  date  an  organized 
administration  existed,  we  find  mentioned  among  Ina's  laws  a 
prefect  of  the  shire  (Ine,  S6,  sec.  8),  and  the  change  of 
residence  from  one  Scire  to  another  (Ina,  89).  Similarly 
in  the  great  Mark  known  as  Mercia,  an  administrative  sub- 
division must  soon  have  become  necessary.  Incidentally, 
too,  even  before  the  time  of  Alfred,  certain  names  denoting 
Bcires"  are  mentioned,  as  such  "Hamtunscir"  (in  765), 
Defenascir  "  (in  861).  When  after  the  deluge  of  Danish 
invasion,  and  the  unutterable  confusion  under  Alfred  (after 
880),  the  kingdom  came  to  be  divided  with  the  Northmen,  a 
thorough  territorial  division  appears  to  have  .been  made  for 
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the  purposes  of  the  army,  of  law,  and  for  the  system  of  the 
maintenance  of  the  peace  ;  which  we  might  have  conjectured 
from  internal  reasons  would  have  been  the  case,  even  if  it 
were  not  substantiated  by  proofs.  Although  under  iBthelstan, 
Eadgar,  and  Cnut,  principaUy  in  consequence  ef  the  union 
and  subsequent  separation  of  the  territory  surrendered  to 
the  Danes,  many  modifications  may  have  been  introduced, 
the  century  of  the  zenith  of  the  Anglo-Saxon  monarchy  is  the 
period  in  which  was  laid  the  foundation  of  the  division  into 
counties.  Owing  to  the  preponderance  of  the  northern  in- 
vaders, who  returned  after  ^thelred's  time,  a  permanent 
portion  of  the  Danish  element  was  retained,  so  that  from 
thenceforth  the  counties  were  formed  into  the  three  great 
fproups  of  the  Saxon  Law,  the  Dane  Law,  and  the  Law  of 
Mercia.  At  the  close  of  the  Anglo-Saxon  period,  Simon  of 
Durham,  and  Aldhelm,  Abbot  of  Malmesbury,  give  the  follow- 
ing list  of  thirty-two  counties,  which  forms  a  safe  basis  upon 
which  to  proceed. 

"  Anglia  habet  triginta  duo  Sciras  extra  Cumberland  et  Com* 
walas,  Cin  Comwalas  sunt  septem  parvse  Sciras.J  Sunt  hm 
triginta  duo  Scirm  divisa  per  tres  leges :  West  Sexenalaga, 
Denelaga,  Marchenelaga. 

1.  West  Sexenalaga  habet  novem  Sciras:  Suthsexia,  Suthwaiy 
Kent,  Berocscira,  Wiltescira,  Suthamtescira,  Somersetesdra, 
Dorsetesciray  Devenascira. 

2.  Denelaga  habet  qmnd^cim  Sciras :  Eborascira^  Snoting" 
hamscira,  Dmrbiscira,  Leorcestrescira,  Ldncolnescira,  Norham" 
tunsdra,  Huntedunescira,  Orantebrigescira,  Norihfolc,  Sudfole, 
Eastsaxe,  Bedefordscira,  Hertfordscira,  Midlesexa,  Bukingeham- 
scira, 

8.  Merchenelaga  habet  octo  Sciras:  Herefordscira,  Glouces- 
tresdra,  Wircestresdra,  Scrobsdra,  Cestresdra,  Steadfordsdra, 
Warewicscira^  Oxenefordsdra" 

According  to  the  position  of  the  territorial  divisions  these 
thirty-two  permanent  counties  form  the  following  three 
groups : — 

a.  The  historical  distribution  into  counties  prevails  on  the 
southern  and  eastern  borders  of  the  kingdom,  which,  at  first 
conquered  from  the  sea,  became  thickly  populated  by  Angles 
and  Saxons  and  early  attained  to  a  political  organization. 
Here  were  formed  from  the  two  kingdoms  of  Kent  and  Sussex, 
the  later  counties  of  the  same  name.  The  kingdom  of  the 
East  Saxons  formed  the  counties  of  Essex  and  Middlesex. 
East  Anglia  is  split  up  into  the  territory  of  the  North-folk 
and  the  South-folk,  and  in  later  times  into  the  counties  of 
Norfolk  and  Suffolk.  In  Wessex  the  settlements  of  the  Wil- 
Baetan,  Dormsaetan,  and  Samorsaetan  form  the  later  counties 
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of  Wilts,  Dorset,  and  Somerset,  which  retained  the  ancient 
names  of  old  independent  kingdoms. 

h.  The  second  great  territory  is  formed  of  Mercia,  the  old 
great  Mark  against  the  Britons,  and  of  the  interior  of  the 
country.  Here  the  administrative  formation  of  the  shires  is 
shown  by  the  fact  that  all  counties  were  called  after  the  name 
of  some  place  which  had  acquired  a  certain  importance,  and 
was  suitable  for  the  meeting  place  and  the  centre  of  the 
administration.  AU  names  of  counties  here  have  an  Anglian, 
Saxon,  or  northern  nomenclature,  denoting  a  place;  such  as 
-ham,  -ford,  -ton,  -byrig,  -wick,  -by,  -cestre  {castrum) ;  Hert- 
ford-shire, Buckingham-shire,  Northampton-shire,  etc. 

c.  The  great  Northxmibrian  kingdom,  the  northern  portion 
of  the  land,  after  stormy  and  varying  fortunes,  became  in 
some  parts  colonized  at  a  later  period,  and  unequally  formed* 
The  more  northern  part  (Bemicia  and  others)  belonged  later 
to  Scotland;  in  the  southern  portion  Lincoln,  York,  and 
Durham  formed  counties  called  after  a  principal  town ;  But- 
land  and  Cumberland  are,  on  the  other  hand,  clanish  names ; 
Northimiberland  and  Westmoreland  were  named  from  geo- 
graphical peculiarities,  and  were  not  received  into  the  rank  of 
&e  counties  until  a  later  period. 

After  these  events  great  differences  must  for  a  long  time 
have  subsisted  between  a  governorship,  formed  out  of  an  old 
mediatized  kingdom,  and  one  that  proceeded  from  the  admini- 
strative division  of  a  greater  kingdom;  differences  which 
only  in  process  of  time  were  adjusted  by  legislation  and  con- 
tinuous practice.  The  laws  regulating  the  rights  and  duties 
of  the  royal  Ealdorman  and  Shir-gerefa  must  be  regarded 
also  in  the  light  of  such  adjustments.  All  adjustments  must 
have  the  same  tendency,  to  make  these  territorial  divisions 
as  divisions  of  the  jurisdiction  of  the  king,  in  war,  law,  and 
police,  dependent  on  his  will.  Hence  the  traditional  principle 
— "  Diviaiones  sdrarum  regis  proprise  sunt.**  (Edw.  cap. 
13.)  (1) 


(1)  The  division  into  oounties  or 
ihiies  has  hj  later  legal  tradition 
been  directly  attributed  to  iBlfred,  and 
the  difference  in  origin  between  the 
historical  and  administrative  shires  been 
ignored.  To  what  an  extent  the  word 
**8hire"  or  ^division  "  is  naed  to  denote 
a  public  government  district,  is  shown 
by  the  fact  that  the  earliest  mention  of 
a  shire  in  the  Saxon  Chronicle  relates 
to  a  bidiop's  <Uocese,  "  bisoopsoira " 
(Chr.  Sax.  709).  And  in  the  laws  of 
the  Anglo-Saxon  kings  **  shire"  often 
means  an  eoclesiastioal  diocese.  (Edm. 
ii  4;  Edg.  iiiS,  d;  Athk.  v.  6;  vi.  1, 


sec  3,  21.)  Gradually  the  <*  shire  "  be- 
comes the  exclusive  appellation  for  the 
great  county  districts  for  the  purposes 
of  military  and  legal  organization. 
Among  the  laws  this  meaning  first 
occurs  in  Ina,  86,  sec.  1, 89 ;  Alf.  37  pr., 
sec.  1.  That  under  iElfred  a  thorough 
territorial  division  took  place  is  credibly 
asserted  by  William  of  Malmesbury  (De 
Gest.  Angl.  ii.  4),  but  he  only  speaks 
of  a  division  **  in  oenturicis  quas  hundred 
dicunt.**  Ingulf  C'ffistoria  Croyland," 
i.  41)  says  very  positively ;  **  totius  An- 
glim  p<tgo8  et  provineicu  in  eomUatui 
pHmut  omnium  commutavU ;  comitahu 
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II.  Wf^t  l^unbtetlS  appeax  in  the  statutes  as  the  regular 
sub-districts  of  the  county  only  after  the  tenth  century,  under 
Eadgar.  They  must,  however,  be  anterior  to  this  date,  for 
the  Hundred  is  the  old  Germanic  division  of  the  military 
system,  which  recurs  among  all  Germanic  races,  as  also 
among  the  Saxons  on  the  continent.  That  the  name  soon 
became  applied  to  a  district,  which  i^r  the  settlement  had 
to  provide  one  hundred  men  for  the  militia,  can  be  deduced 
from  the  variously  interpreted  passage  of  Tacitus  (Germ.  cap. 
6),  "  quod  prima  numerus  fuit  jam  nomen  et  honor  est ;  "  but  it 
follows  with  greater  certainty  from  the  nature  of  the  case 
and  from  later  indisputable  circumstances.  Certain  it  is 
that,  soon  after  the  settlement,  the  militia  was  organized 
as  far  as  possible  in  equal  contingents,  which  became  a 
territorial  division,  so  soon  as  it  became  necessary  to  apportion 
the  duty  of  furnishing  the  contingents  according  to  extent  of 
landed  possessions.  As,  however,  legal  rule  on  this  point  was 
never  established,  as  necessity  and  ability  to  supply  it  were 
continually  producing  changes,  owing  to  the  vicissitudes  of 
the  times,  the  diversity  of  tenures,  and  later  to  the  frightful 
ravages  of  the  Danes,  the  distribution  of  land  remained  even 
in  still  later  times  a  matter  of  arrangement,  and  was  left  to 
the  decision  of  the  county  under  its  royal  governors  and 
bailiffs. 

The  rule  in  this  case  which  has  been  preserved  to  us 
was,  '^  Divisiones  hundredorum  et  wapentagiorum  comitibus  et 
vicecomitibus  cum  judicio  comitdtus  "  (Eadw.  Gonf.  18).  And 
hence  it  is  clear  why  the  Hundred  is  recognized  so  com- 
paratively late  as  a  fixed  territorial  division,  why  the  Saxon 
Chronicle  does  not  mention  the  Hundreds,  and  why  the  Saxon 


in  eenturuu,  id  ett  htmdreda$,  et  in  de- 
etmaf,  i.e.  tritingas  divint**  By  later 
critical  investigationB  TPalgraye,  Qwir- 
terly  Review^  1829,  vol.  67,  pp.  289~ 
298),  it  has  now  been  established  that 
this  writer  was  not  the  old  Anglo-Saxon 
abbot,  but  a  pseudo-Ingulf  of  the  end 
of  the  thirteenth  or  commenoetnent  of 
the  fourteenth  century,  who,  however, 
drew  his  information  from  the  old 
chronicles.  In  point  of  fact  his  asser- 
tion agrees  with  all  the  rest  The 
Saxon  chronicles  before  Uie  time  of  Al- 
fred know  only  of  the  old  divisions 
after  clan  names,  and  ieiritories;  Gant- 
waraland  (Kent),  Westseaxan,  Suth- 
seaxan,  Eastsesjum,  Middelseaxan, 
Eastengle,  Nortlianhymbraland,  Suth- 
anhymbraJand,  Myrcnaland,  etc.;  but 
after  JSlfired's  days  the  customaiy  terms 
became  altered,  and  the  various  manu- 
scripts use  only  the  woid  Soir(Kemble, 


i.  63).  The  most  probable  date  of  a 
thorough  division  into  provinces  ia 
shortly  after  880,  i,e,  after  the  peace 
between  ^l&ed  and  Guthrun.  A 
proof  of  this  is  furnished  by  William 
of  Malmesbury,  and  others  in  the  list 
quoted  in  the  text.  Quite  identical 
with  it,  only  with  different  ortho- 
graphy, is  the  list  given  by  Bromton 
(X  Scnpt  ed.  Twysden,  p.  956).  The 
country  between  the  Ribble  and  the 
Mersey,  the  Lancashire  of  modem 
times,  does  not  appear  in  Anglo-Saxon 
times  as  a  separate  department  A  few 
smaU  shires,  which  had  been  for  some 
time  independent,  were  in  later  times 
incorporated  with  others,  as  Winchel- 
combeehire  with  Gloucester.  As  to  the 
system  of  the  division  into  counties 
compare  Palgrave,  i.  117,  and  the  in- 
troduction to  the  Oeusus  of  1851. 
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documents  oonceming  property  bo  seldom  describe  the  position 
of  estates  with  reference  to  the  Hundreds.  As  districts  of 
the  early  militia  organization,  and  consequently  of  the  peace* 
control,  the  Hundreds  were  certainly  in  existence  long  before 
Alfred's  time.  As  to  the  universal  appearance  of  the 
Hundreds  in  the  Germanic  militia  system,  the  work  of  Y. 
Peucker  ("  Das  Kriegswesen  der  Germanen  ")  gives  a  new 
and  convincing  proof.  The  silence  of  the  Anglo-Saxon  legal 
authorities  of  the  early  centuries  cannot  be  entitled  to  any 
regard,  on  account  of  the  extreme  rarity  of  their  allusions  to 
the  military  system.  But  it  may  be  taken  as  certain  that  at 
the  reorganization  of  the  State  by  Alfred,  a  thorough  revision, 
or  redistribution,  was  made  of  the  districts  furnishing  con- 
tingents. William  of  Malmesbury  (ii.  4)  expressly  describes 
these  new  divisions  made  by  Alfred,  as  "  Genturias,  qaa$ 
hundred  dicunV  In  the  language  of  Wales  and  Hibemia, 
the  word  ''  cantred "  is  used  instead  of  Hundred,  and  in  the 
north  we  find  the  term  "  Wapentake,"  derived  from  a  military 
usage  in  mustering  the  troops.  When  the  monarchy  was 
at  its  prime,,  the  Hundred  in  the  Anglo-Saxon  statutes  denotes 
a  sub-district  of  the  shire,  geographically  limited,  with  its 
separate  assemblies  for  the  purposes  of  army,  justice,  and 
maintenance  of  peace.  In  these  later  times  the  Hundred 
Court  is  the  ordinary  court  for  freemen,  and  holds  its  sittings 
every  month.  The  division  into  Hundreds  in  the  form  which 
it  assumed  at  that  time  remained  in  existence  almost  to 
our  own  day.  As  in  the  division  into  counties,  here  also  an 
historical  and  an  administrative  principle  worked  in  different 
directions,  and  created  great  inequalities.  In  the  southern 
portions  of  the  country,  which  early  became  thickly  populated, 
the  number  of  Hundreds  was  very  large: — in  Kent,  sixty- 
two;  in  Sussex,  sixty-four.  The  midland  counties  are  to  a 
certain  extent  different,  Dorset  having  forty-three,  Suffolk 
twenty-one,  and  Essex  twenty  Hundreds.  In  the  north, 
where  the  population  was  thinner,  the  cultivation  more  de- 
fective, the  land  poorer,  and  the  organization  developed  at  a 
later  period,  the  numbers  are  remarkably  small :  in  Warwick, 
four  Hundreds;  in  Cumberland  and  Westmoreland,  four 
Wards ;  in  Stafford,  Worcester,  Rutland,  five  Hundreds ;  in 
Leicester,  Nottingham,  Derby,  Lancaster,  six;  in  Durham 
and  Northumberland,  six  Wards ;  in  Cornwall,  nine  Hundreds. 
In  large  provinces  sometimes  an  intermediate  division  between 
County  and  Hundred  arose,  as  the  "Trithings"  (or  third 
portions)  of  Torkshire.  (2) 

(2)  The  diviBion  into  Hundreds  ia  from  erroneous  oonfosion  with  these,  a 
often  referred  to  in  old  records  as  a  hundred  v%U»  are  sometimes  made  out 
union  of  a  hundred  hid»,  or  families ;      of  them,  as  in  Bromton  (ed.  Twysd.  p. 
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III.  ^  Htbfeion  into  ^ifj^ings,  ^eotf^ings^  Btcante,  has  been 
erroneously  held  to  be  a  general  territoriaJ  diyision  of  the 
Anglo- Saxon  period.  This  mistake  was  caused  by  the  account 
given  by  the  pseudo-Ingulf»  who  informe  us  that  Alfred 
divided  the  counties  ^*in  centwrias,  id  est  htmd/redas  et  in 
decimas,  id  est  trithingas ;•''  in  this  a  mistake  is  already 
apparent  in  the  word  ^'  trithing."  The  division  into  tithings 
for  the  purposes  of  the  old  military  array,  in  which  the 
numbers  ten  and  one^  hundred  can  be  proved  to  have  been 
nearly  everywhere  the  units  of  the  organiaation,  was  indeed 
very  ancient.  The  national  miMtia  had  likewise  always  had 
its  '*  tithings,"  but  these  did  not  lead  to  a  division  of  territory, 
for  the  apportionment  ol  the  contingents  remained  a  shifting 
matter  of  administration  for  the  smallest  divisions,  much 
more  than  for  the  greater  ones.  What  the  Anglo-Saxon 
statutes  really  contaii^  touching  the  Tithings  {decania,  or 
theotings)  is  limited  to*  the  following : — ^According  to  Atheist, 
vi.  4,  the  members  of  the  Tithing  should,  on  summons,  join 


956),  and  Bannlphus  Oestiv  (i.  5<^ 
Bpelman  (p.  865)  says  on  thia  point, 
**  Nusquam  (quod  toio)  repertwUur  100 
piUm  in  alimto  Hvndreao  per.  tctam 
Angliam.  Neaoio  an  medietaB,  Magni 
haoentur  qui  vet  40- vel  30  numerant. 
MuUi  ne  10 :  auidam  du€t8  tantum  et 
nonnuUi  (ut  Mundredi  de  CShe^Aam, 
Warden,  etc,  in  Comitaiu  Cantii)  unioa 
eunt  eontenti"  The  oorrect  view  pro- 
bably is,  that  the  occupier  of  a  peasant's 
hide,/amtZta,  should  furnish  one  man 
to  the  original  settlement  of  smaU 
peasantries ;  so  that  frequently  at  the 
time  of  the  first  colonization  a  Hundred 
oontained  a  hundred  hides  under  the 
plough.  But  as  the  districts  for  con- 
tingents were  more  permanent  than 
the  state  of  cultivation,  the  Hundreds, 
in  their  later  state,  contained  much 
more  than  a  hundred  hides  under  the 
plough;  sometimes  less,  where  there 
had  been  a  falling  off  in  prosperity. 
The  great  Hundreds  in  the  north, 
which  had  been  fonned  later,  are,  taking 
the  one  hundred  hide  standard,  dis- 
proportionately large  (in  Lancashire,  on 
the  avera^    three  hundred   English 

§uare  miles),  whilst  many  a  smaU 
undred  contains  scarcely  more  than 
a  quarter  of  a  mila  Hence  it  is  that 
later  historians  expressly  assert  the  in- 
deflniteness  of  the  hide-measurement 

of.  Gervas,  Tilb.  i.  cap.  pen.,  ^  Dialog. 

e  Scaooario,'*  **hundredu$  ex  hydarwm 
aUquod  centenie,  ted  non  deierminatie 
eondat;  quidam  enim  ex  pZtirt&tw, 
quidamexpaueiorHmeeoneUinty)  This 


S 


inequality  led^  i]>  the  later  Middle 
Ages,  to  the  diyision  in  some  counties 
of  Hundreds  into  half-Hmidreds ; 
whilst,  on  the  othei  hand,  two  Hun* 
dreds,  or  one  and  a  half,  were  some- 
times  united  for  the  purposes  of  ad- 
ministration. The  persistent  retention  of 
the  division  into  Hundreds  is  explained 
by  the  fact  that  the  Hundrea  Court 
was  held  every  four  weeks  as  a  reg^ar 
eourt  TEdw.  iL  8 ;  £dg.  L  1,  iiL  5%  and 
thus  the  conservative  character  of  all 
judicial  systems  became  communicated 
to  the  Hundred.  That  administrative 
convenience  was  largely  considered  in 
the  earliest  divisions,  is  proved  by  the 
fact  that,  whenever  possible,  the  Hun- 
dred g^uped  itself  round  a  given  place, 
suitable  for  a  centre.  Of  the  799 
names  of  Hundreds,  Wapentakes,  or 
Liberties,  which  are  in  existence  at 
the  present  day,  no  fewer  than  862  are 
identical  with  a  town  lying  within  them 
(**  Introduction  to  the  Census  of  Great 
Britain,"  1851;  also  as  to  the  Hundreds 

fenerally,  see  Landau,  **  Territorien," 
15, 216).  In  certain  counties  a  middle 
division  occurs.  In  Kent  there  are  to 
be  found  several  Hundreds  united 
under  the  name  of  Lathes,  which  exer- 
cised the  same  judicial  powers  as  the 
Hundreds.  In  Sussex  is  found  a 
division  into  Rapes,  without  any  juris- 
diction, which  remained  with  the  Hun- 
dreds. York  and  Lincoln  were  divided 
into  Thrithings  (third  partsX  which 
stUl  exist  under  tiie  name  of  Ridings. 
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in  pursuing  criminals.  A<3cording  to  Athlst.  yi.  8,  sec.  1, 
those  who  rule  the  Tithing  (the  heads)  should  meet  the 
Hyndemen  in  London  every  month  to  jnaintain  the  peace. 
According  to  Edg.  i.  1,  2,  notice  of  a  theft  Bhould  be  given 
to  the  Hundred  men  and  Tithing  men.  According  to  Edg. 
i.  1,  4,  no  one  was  allowed  to  possess  chattels  (cattle)  unlBBS 
he  had  the  certificate  of  a  Hundred  man,  or  a  Tithing  man. 
According  to  Cn.  ii.  26,  every  free  man  shall  be  brought 
into  a  Humdred  or  Tithing,  for  the  purpose  of  police  sureties. 
It  is  evident  that  these  quotations  refer  to  police  institutions 
and  constabulary  societies  formed  of  the  inhabitants,  but  not  to 
local  districts,  or  village  marks.  In  numerous  records  of  this 
period,  the  position  of  estates  is  determined  by  reference 
to  the  Hundred,  but  never  to*  the  Tithing-district.  Among 
the  innumerable  details  contained  in  Domesday  Book,  the 
words  **  decania,  decenna,  toothing,  tything,"  do  not  once 
occur.  The  local  districts  of  the  Anglo-Saxon  administration 
were,  for  the  most  part,  determined  according  to  the  tenures 
of  the  properties.  The  numerous  settlements  made  by 
**  coloni"  upon  loan«land,  the  submissions  of  the  allodial 
peasants  to  a  Hl&ford,  as  well  as  the  subsequent  extension  of 
the  jurisdiction  of  manorial  courts  over  the  allodial  peasants, 
rendered  the  type  of  dependent  communities  the  prevailing 
one,  and  a  territorial  division  according  to  free  peasant 
villages  impossible.  Difficult  as  it  is  to  obtain  a  reliable 
picture  of  the  local  organization  of  the  kingdom,  at  this, 
its  lowest  stage,  it  is  perfectly  clear  that  the  nature  of  the 
existing  societies  absolutely  excluded  a  territorial  division  into 
"  Tithmgs."  (3)  The  existing  local  societies,  on  the  other 
hand,  are  as  follows : — 

peeudo-Ingulf  thought  that  this  state 
of  things  was  slready  existing  in  Anglo- 
Saxon  times;  and  he  brought  the  system 
of  police  sureties  (in  the  confused  way 
in  which  the  author  of  the  Leges  Edw. 
Conf.  20,  describes  it)  into  connection 
with  it,  fantastically  portraying  the 
**  decenna "  under  its  tenth  man,  as  a 
village  court,  exercising  a  formal  juris- 
diction, analogous  to  that  of  the  Hun- 
dred under  its  Hundred-man,  and  the 
county  under  its  Shir-ger6fa;  which 
gives  the  idea  of  a  system  of  many 
thousands  of  judges  chosen  by  the 
people !  Instead  of  this  chimerical  net- 
worK  of  smaUer  and  smaller  courts 
of  law,  we  can  only  find  in  reliable 
authorities  that  picture  of  loccd  admin- 
istration which  I  have  delineated; 
within  which  no  free  village  courts 
and  villages  can  possibly  be  formed  of 
a  mere  militia  system. 


(8)  The  local  divisions  of  the  Anglo- 
Saxon  territory  can  never  be  clearly 
understood  from  historical  sources.  The 
old  error  that  the  Anglo-Saxon  '*  Theo- 
thing**  is  a  geographical  local  district, 
has,  however,  become  established  owing 
to  a  passage  in  the  pseudo-Ingulf,  who 
oonnects  the  matter  with  a  register  of 
landed  property  which  Alfred  is  said 
to  have  dliawn  up,  *^taiem  rottdum 
tdiderait  in  quo  totam  terram  Anglim 
in  eomitatus,  eenturiaSy  et  deeurias  ele- 
9aip9erat ; "  whilst  William  of  Malmes- 
hory  only  savs  that  it  had  been  ordered, 
**ut  ornnu  AngluB  haberet  et  centuriam 
H  deeimam,^  Ingulf  makes  of  this, 
**fU  omnU  indigena  in  aliqua  eeniuria 
et  deeima  existerei  ;"  the  former  words 
express  an  association  of  persons,  the 
latter  contain  a  description  of  a  local 
district.  As  the  militia  system  of  the 
fourteenth  century  had  introduced  local 
tithings  under  a  petty  constable,  the 
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Lordships  with  their  tenants  and  dependents.  First  in 
importance  were  the  royal  demesnes,  on  which  a  royal  bailiff 
combined  the  management  of  the  estate  with  the  levy  of  the 
royal  dues,  with  the  legal  jurisdiction  over  the  tenants,  and 
with  other  functions  of  militia  and  police*  A  similar  position 
belonged  to  the  Gerefa  of  great  private  estates.  These  villeins 
and  servants  do  not  exactly  live  in  regular  villages,  but  are 
settled  in  the  vicinity  of  the  lord's  seat  (afterwards  the 
''manor"),  and  increase  in  numbers  as  landless  wanderers 
come  and  settle  amcmgst  them  and  put  themselves  under  the 
police  protection  of  the  lord  of  the  soil.  Ten  families  form 
the  smallest  community  recognized  for  poUce  purposes,  and 
for  the  appointment  of  a  'pio^o&i  {jpraepositv^).  As  sueh^  under 
the  later  system  of  police  sureties,  they  form  their  own  police 
union  as  a  manorial  Tithing,  as  well  as  a  court  for  the  settle- 
ment of  local  disputes ;  by  later  grants  of  land  this  was 
extended  even  to  the  allodial  peasantry  settled  among  them^ 
''  super  omnes  aUodiarios,  quos  ds  habeo  datos "  (Codex  DipL 
No.  902). 

Incidentally,  too,  the  parishes  under  the  spiritual  office  of 
the  parson  were  associated  with  these,  though  the  former 
were  formed  independently,  embracing  both  ^eeholders  and 
villeins,  servants  and  landless  settlers,  and  were  therefore 
bodies  suitable  for  initiating  the  separate  local  government 
system  m  England  in  later  centuries. 

Larger  unions  of  more  independent  folk,  united  for  the 
administration  of  justice  under  a  royal  or  manorial  Gerefa, 
and  often  freed  irom  the  duty  of  appearing  as  lawmen  in  the 
Hundred,  were  for  the  most  part  entirely  or  partially  co- 
ordinated with  the  Hundred.  This  was  an  advantage  for 
those  who  participated,  and  their  legal  duty  was  lightened 
in  that,  under  the  guidance  of  a  magistrate,  they  formed 
a  separate  judicial  district,  with  the  powers  of  a  Hundred. 
Of  equally  vital  importance  to  the  freeholders  in  their  relation 
to  the  neighbouring  Thanes,  was  the  protection  of  a  powerful 
magnate ;  to  which  were  sometimes  added  certain  advantages 
of  wood  and  pasture.  The  question  here  is  not  one  of  sub- 
mission of  person  and  property,  but  of  a  magistracy  (soca), 
under  which  the  heritable  property  of  the  "  socmanni,"  and 
their  immediate  obligation  to  serve  in  the  military  array, 
remained  unchanged.  Towards  the  close  of  the  Anglo-Saxon 
period  the  grant  of  a  whole  Hundred  sometimes  occurs.  For 
instance,  under  Eadward  the  Confessor,  a  certain  Hundred 
in  Berkshire  was  granted  to  the  Abbot  of  Abingdon,  and  a 
Hundred  in  Surrey  to  the  Abbot  of  Chertsey,  with  the  com- 
mand ''  that  no  royal  Shir-gerefa  hold  court  there,"  or  interfere 
in  legal  matters  (Cod.  DipL,  840-849). 
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An  analogous  but  more  compact  creation  is  found  in  the 
numerous  royal  or  manorial  Burks,  which  constitute,  under 
a  separate  Gerefa,  a  special  jurisdiction,  in  which  a  Burh- 
gemote,  held  three  times  a  year,  is  combined  with  the  Hundred 
Court  (Edg.  iii.  6  ^  Cn.  ii.  18).     The  origin  of  the  Burh  is  ap- 
parently due  to  the  need  of  a  military  protection  in  the  Danish 
times.    A  hill  with  a  rampart  of  earth  or  a  strong  wall,  was 
sufficient  protection  against   the  sudden  attacks  of  robber 
bands.     In  the  statutes  "Burh"  or  ^'Byrig"  signifies  also 
a  single  fortified  building  (Edm.  ii.   2 ;  App.  iv.  16 ;  Athk. 
iii.  6),  as  well  as  a  town  (Athlst.  ii.  20,  sees.  1-4 ;  Edg.  iv.  2, 
pr.  8, 4,  5;  Athlr.  ii.  5,  sec.  2;  ii.  6;  Gn.  84).    Discerning 
rulers  like  Alfred  made  use  of  the  remains  of  old  "  civitatea  " 
and  **ca8tra"  and  other   advantageous  positions   for  such 
fortifications,  and  the  protection  which  these   afforded  was 
readily  sought  by  the  neighbouring  freeholders,  tenants,  and 
vassals,  and  also  by  landless  men  and  smaU  tradespeople 
who  were  living  amongst  the  servants  and  followers  of  the 
landlords.    The  differences  in  the  legal  position  of  the  people 
thus  crowded  together  rendered  expedient  the  appointment 
of  a  special  royal  magistrate  (GerMa),  who  was  also  endowed 
with  extraordinary  nulitary,  police,  and  financial  functions. 
At  the  close  of  the  Anglo-Saxon  period  the  Burgenses,  and 
in  later  times  the  constitution  of  the    English  municipal 
boroughs,  arose  from  these  beginnings.* 

Wedged  in  among  these  numerous  degrees  of  property  and 
power  came  the  rest  of  the  freemen,  who  on  their  heritable 
possessions  preserved  intact  their  independent  position  in 
the  military,  legal,  and  poUce  institutions.  In  many  parts 
of  the  country  these  peasant  communities  lay  close  enough 
together  to  enable  a  bee  teothing  to  be  formed  out  of  ten  or 


*  The  formation  of  the  Bnrhfl  ib, 
aooording  to  the  oonvindDg  reaBoning 
of  Kemble,  not  in  any  way  imme- 
diately connected  with  the  Biitish- 
Boman  towns  of  the  fifth  oentnry,  which 
Gilda8,in  tiie  sixth  oentnry,  represents 
as  being  already  forsaken  and  in  decay. 
8tiU  the  existing  rains  wonld  in  later 
times  be  ntilized  for  the  purposes  of 
fortification.  In  certain  places  the 
name  **city"  was  retained  in  memory 
of  an  old^^eMtoi."  The  peculiar  life 
of  the  Bnrhs  is  doe  to  the  fact  that 
the  free  tenants,  tenants  on  granted 
land,  dependants,  servants,  and  bonds- 
men of  me  king,  as  weU  as  of  private 
lords,  Uved  densely  crowded  together, 
and  that  under  the  Bnrh-ger6fia  the 
legal,  police,  and  finance  sdministra- 
tioDS  were  nnited  in  one  person.    That 


the  Burgenses  as  such  were  not  released 
from  military  dnty  is  shown  by  many 
accounts  given  by  the  Domesday  Book 
(e.g.  Bury  8i  Edmunds,  871).  But 
mauv  Burhs  were  favoured  by  being 
rated  for  the  purpose  of  fumi^ing  the 
contingent  at  a  small  landed  property 
scale  of  5  hidsB,  15  hidsB,  or  20  hido 
(Chester  at  50,  Shrewsbury  at  100 
hido).  Of  course  the  royal  dues  were 
proportionately  raised,  and  hence  the 
burns  became  more  important  for  the 
finance  control  than  for  the  defence 
of  the  country,  as  the  fortresses  had 
affain  been  allowed  to  fall  into  ruins. 
Kemble  (ii,  pp.  470-478)  has  selected 
from  the  Anfflo-Saxon  Chronicle  the 
names  of  ei^nty-eight  places,  aU  of 
which  may  in  some  measure  be  re- 
garded as  fortified. 
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more  households.  But  often  where  the  free  peasants  were 
scattered  about  at  great  distances,  it  was  with  difficulty  that 
they  were  brought  together  into  a  *'  teothing/'  while  the 
greater  part  of  them  had  already  been  incorporated  into  the 
system  of  lordships,  magisterial,  and  bailiff  jurisdictions. 

In  the  inner  administration  of  the  country  these  various 
local  groups  clash  with  each  other  and  are  not  kept  distinct. 
Most  of  them  have  no  exclusive  local  jurisdiction ;  the  majority 
do  not  form  exclusive  local  districts*  A  separate  magistracy 
of  the  king  or  of  a  landowner  does  not  exclude  military  duty 
in  the  Hundred.  The  tenants  within  the  jurisdiction  of 
private  courts,  in  quarrels  with  omtsiders,  come  under  the 
jurisdiction  of  the  Hundred  Court.  The  police  organization  is 
arranged  partly  according  to  the  military  and  partly  accord- 
ing to  the  legal  districts.  Thus  within  the  narrow  limits  of  a 
castle,  and  in  the  vicinity  (A  a  lord's  '*  manauB,'*  freebom  men 
might  be  living  close  togeth^  under  manifold  legal  conditions, 
having  very  different  duties  to  fulil  towards  the  king  or  their 
own  mesne  lord. 

Hence  we  are  led  finally  to  the  negative  conclusion  that 
there  existed  no  systematic  formation  of  local  districts,  and« 
moreover,  that  the  Tithing  was  no  such  local  division.' 


**  All  these  local  diBtinctions  oross 
and  overlap  in  the  most  varied  fashion. 
But  it  remaiDB  finnly  eetablished  that 
the  penonal  liability  to  military  servioe 
oontinnes  independently  of  the  sub- 
jection to  a  magistrate  B  jurisdiction, 
and  that  the  peasant  fiBumers,  who  were 
actual  tenants,  in  case  of  disputes  with 
third  persons,  appeared  before  the  royal 
Hundred  Court  The  legislation  ao- 
oordingly  remains  based  upon  the  old 
constitution;  that  is,  upon  the  free 
community.  County  and  Hundred 
assemblies  are  now,  as  formerly,  active 
in  all  matters  affecting  military,  legal. 


and  peace  control,  even  above  the 
interests  of  property.  This  legal  rule, 
however,  does  not  exclude  the  fact 
that  dependence  on  property  is  the 
most  important  element  in  resulating 
the  conditions  of  life,  and  that  the 
division  into  separate  estates  with  their 
tenants  represents  the  prevailing  local 
division.  **  Instead  of  the  earlier 
division  into  free  landowners  and  land- 
less fieemen,  a  division  of  the  people 
into  landlords  and  tenants  has  been 
introduced"  (K.  Maurer,  *'MUnohener 
Krit  Ueberschau,"  ii.  59,  60). 
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CHAPTER  IV. 

tS!bt  ®iSces  of  lEattUHman  an&  S&&{^®nefa. 

A  MUTUAL  bond  of  trnioD  connects  the  districts  with  the  arrange- 
ment of  the  offices  of  the  Anglo*Saxon  kingdom,  namely,  the 
two  principal  offices  of  Ealdorman  and  Shir-gerefa.  In  them, 
as  in  the  districts,  an  historical  and  an  administrative  principle 
clash  together.  The  former  is  predominant  in  the  'origin  of 
the  Ealdorman,  the  latter  in  that  of  the  Shir-ger^fa. 

I.  ^i^e  Zattvatman^  iDux^  iZDomts,  is  the  highest  civil  (Mcisl 
of  Anglo-Saxon  times.  When  the  lodon  of  the  smaller  king- 
doms with  the  greater  began,  the  sovereignty  of  the  new 
conmion  raler  was  confined  at  first  to  privileges  and  profits, 
whilst  the  former  petty  state  retained  its  own  General 
Assembly,  and,  with  a  sub-king  at  its  head,  preserved  its 
military  and  legal  system.  The  oldest  Ealdorman  was  actu- 
ally a  Viceroy,  "  subregtduSy'*  which  title  often  occurs  in  the 
signatures  to  Anglo-Saxon  docxunents.  In  his  decrees  he 
used  the  royal  style:  *'cum  conMio  episcoporum,  optinuUum" 
que  mearum."  The  province  of  such  Ealdormen  embraced,  in 
fact,  a  form^  independent  state.  He  was  not  unfrequently 
the  subjected  king  in  person,  or  a  member  of  his  family,  or 
else  ** Mthelingiy*  near  kinsmen  of  the  reigning  Over-king, 
were  appointed  to  such  places  of  trust.  The  name  *'  Ealdor," 
too,  is  a  reminiscence  of  patriarchal  chieftain-lineage  of  a 
former  period.  It  does  not  signify  a  man  old  in  years,  but 
the  "  wperiorf*'  '^  senior,"  in  a  higher,  more  exalted  position. 
Even  in  the  times  of  the  Heptarchy  the  military,  legal,  and 
police  organization  draw  closer  together.  The  Ealdorman 
becomes  more  dependent  upon  the  central  administratibn. 
The  new  administrative  division  of  the  great  kingdoms  into 
shires  causes  the  appointment  of  new  governors,  who  are 
at  first  merely  the  highest  distri<;t  officials,  and  whose  district 
assemblies  do  not  involve  any  customary  right  of  indepen- 
dence. The  mention  of  Ealdormen  with  such  official  positions 
runs  side  by  side  with  the  gradual  rise  of  the  division  of  the 
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kingdom  into  shires.  In  the  early  organized  kingdom  of 
Wessex  the  Ealdorman  is  mentioned  in  Ine's  laws,  which  the 
king  promulgated  with  the  advice  ''of  all  his  Ealdormen" 
(Ine,  pr.)>  and  in  which  also  the  disobedient  Ealdorman  is 
already  threatened  with  the  loss  of  his  shire  (Ina,  86).  The 
small  kingdom  of  Kent  appears  at  the  commencement  of  the 
eighth  century  to  have  had  as  yet  no  Ealdormen,  whilst  on  the 
other  hand,  in  a  National  Assembly,  held  in  814,  the  names 
of  three  Duces  of  Kent  and  sixteen  Diices  of  Mercia  are  found 
among  the  signatures.  Hence  it  is  clear  that  even  before 
iBlfred's  day  necessity  bad  led  in  the  greater  kingdoms  to 
administrative  governorships.  The  confusion  caused  in  the 
original  state  of  affairs  by  the  invasion  of  the  Danes  and 
the  reorganization  of  the  whole  land  by  .Sllfred  led  to 
a  greater  uniformity  in  the  administrative  'character  of  the 
Ealdormen.  This  assumption  is  confirmed  by  the  Eigils- 
saga  of  Iceland,  c.  21  (E.  Maurer,  **  Erit.  Ueberschau,'*  i.  86), 
which  tells  us,  **  .Sllfred  the  mighty  had  taken  away  from  all 
Skatconunge "  {i.e.  viceroys)  ''their  name  and  their  power. 
Jarls,  those  were  called  from  henceforth  who  bad  been  called 
kings,  or  kings'  sons."  In  the  flourishing  period  of  the 
Anglo-Saxon  monarchy  the  Ealdorman  now  appears  as  the 
governor  appointed  by  the  king  in  a  threefold  capacity. 

(a)  Together  with  bis  County  Assembly  he  directs  the 
equipment  of  the  militia  and  the  apportionment  of  the  con- 
tingents, and  brings  them  to  the  royal  army.  He  may  also, 
when  commissioned  by  the  king,  take  the  command  of  the 
whole  army,  in  which  capacity  he  is  mentioned  on  important 
occasions  in  the  Anglo-Saxon  Chronicle,  which  speaks  of 
Ealdormen  as  commanders  of  single  counties  (in  the  years 
BSTy  846,  851,  868,  905),  or  Ealdormen  simply  as  commanders 
of  a  whole  army  (in  861,  871,  894,  992,  998,  etc.).  In  the 
statutes  this  capacity  is  regarded  as  being  a  matter  of  course. 

(b)  He  presides  at  his  County  Assembly,  as  at  the  ordinary 
National  Court  (Ine,  60;  Alfir.  88;  Edg.  iii.  5).  "Let  there 
be  held  .  .  .  twice  a  year,  a  Shir-gemote,  and  let  there  be 
present  at  the  Shir-gemote,  the  Bishop  and  the  Ealdorman, 
and  both  shall  here  administer  spiritual  and  temporal  rights ;  '* 
which  is  almost  word  for  word  repeated  in  Cn.  ii.,  sec.  16. 

{e)  As  guardian  of  the  peace  within  his  district,  he  exercises 
the  royal  police  jurisdiction.  To  him  the  peace  proclama- 
tions of  the  king  are,  in  the  first  instance,  directed*  The 
right  of  supplementing  ordinances,  which  lies  in  the  royal 
maintenance  of  the  peace,  gives  him  also  a  derivative  licence 
to  issue  peace  proclamations  within  his  district.  The  breach 
of  his  peace  is  punishable  by  the  infliction  of  a  special  peace 
fine  (Athlr.  iii.,  c.  1).    Any  man  who  intends  to  change  his 
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master,  must  give  notice  to  him  (A1&.  87).  After  a  breach 
of  the  peace  has  taken  place,  his  duty  is  to  prevent  feud,  and 
to  protect  the  weaker  party  (Alfr.  zlii.  sec.  8) ;  to  take  surety 
from  men  accused  as  breakers  of  the  peace  (Edm.  iii.  7, 
sec.  1} ;  and  to  assist  the  inhabitants  of  royal  burghs  to  the 
utmost,  in  securing  breakers  of  the  peace  (Athlr,  ii.  6). 

The  combined  position  which  proceeded  from  these  various 
functions  was  one  of  the  highest  dignity  and  the  highest  rank, 
which,  according  to.  the  legal  system  of  the  times,  found 
expression  in  a  weregeld,  as  high  as  that  of  the  bishop,  and 
four  times  as  high  as  that  of  the  common  Thane  (App.  yii.  2, 
sec.  8) ;  in  an  increased  punishment  for  breach  of  the  Burg- 

Sace  {Ine,  6,  46 ;  Alfr.  40) ;  in  an  increased  Burgbryce  and 
undfyrd  (Alfr.  8. ;  Cn.  ii.  58 ;  App.  iv.  11) ;  in  an  increased 
fighting  Wite  (Alfr,  15,  88^  App.  iv.  12);  and  in  a  special 
right  of  asylum  (Athlst.  iv.  6,  sec.  S ;  v,  4,  sec.  1 ;  App.  iv.  5). 
For  official  income  he  had  the  use  of  considerable  portions 
of  the  folkland,  and  a  third  of  the  forfeits,  fines,  and  other 
royal  dues  which  fell  to  the  king.  The  Ealdorman  in  this 
position  is  the  most  eminent  official  in  the  kingdom,  and  has 
the  first  place  in  the  temporal  council  of  the  king ;  but  only 
in  his  capacity  of  governor,  whose  right  depends  upon  the 
king's  commission,  and  whose  office  expires  as  soon  as  this 
is  withdrawn.  In  the  beginning  the  Ealdorman  had  certainly 
been  a  successor  of  the  king  of  the  country,  and  at  his  appoint*- 
ment  the  form  of  election  by  the  popular  assembly  probably 
continued  for  a  long  time.  But  a  free  right  of  election  could 
not  possiblv  be  recognized,  if  the  incorporation  of  the  media- 
tized kingdom  was  to  last ;  indeed,  the  kingship  asserted  as 
a  principle  a  right  of  deposition  (Ine,  cap.  86).  It  is  told  of 
iBlfred,  that  he  emphatically  reminded  his  state  officers 
*^  that  they  had  their  office  from  God  and  from  the  king."  (1) 


(1)  On  the  oflSoe  of  Ealdorman  and 
Earl,  Heyvood  ^'On  Banks,"  pp.  55- 
11*^  oontaim  a  lengthy  exposition. 
The  Latin  terms,  Dvac^  jpHnoepSt  and 
OHnet,  areyery  arbitrarily  interonanged, 
as  also  are  ttmnit  patneiuB^  prmfeettUj 
aoocnrding  to  the  fancy  of  the  cleno  who 
drew  np  the  reoord.  The  introduction 
of  analogies  of  the  oome$f  dux,  and 
Mitior  of  the  Oarloyingian  oonstitntion 
is  also  oonfosing,  for  these  dignities 
had  diiferent  territorial,  possessorial, 
and  national  ibnndations,  and  an  early 
history  of  another  type.  It  was  quite 
natoral  that  in  the  anstooratic  deyelop- 
ment  whieh  the  potitioal  organization 
took,  the  olass  of  ilaldormen  should  be 
identical  with  a  small  number  of  the 
greater    landowners.     The   office   of 


Ealdorman  appears  at  an  early  period 
attached  to  the  great  families,  but  is 
not  hereditary.  Amongst  Ealdormen 
whose  names  have  been  handed  down 
to  us,  instances  occur  of  fietther  and 
son  foUowing  immediately  one  another, 
but  this  is  very  sddom ;  on  the  other 
hand,  the  deposition  of  an  Ealdorman 
is  very  rare;  and  intennarriages  be- 
tween the  Ealdorman  and  the  families 
of  the  Anglo-Saxon  king^s  are  very 
common.  All  these  conditions  are  the 
expression  of  the  power  wielded  by 
certain  great  families,  and  of  a  strongly 
marked  class  priyilege,  but  not  as  yet 
of  an  hereditary  nobility.  Still  less, 
under  such  a  condition  of  things,  could 
the  office  of  Ealdorman  be  electiye,  of 
which  eyen  Kemble  speaks  erroneously 
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Certain  changes  were  brought  about  during  the  last  century 
by  the  influence  of  the  Danish  element.  Among  the  northern 
pirates,  we  find,  besides  the  kings,  commanders-in-chief  called 
Jarls.  This  northern  term  was  related  to  the  Anglo-Saxon 
Eorl,  which  from  time  immemorial  signified  a  man  of  great 
rank,  and  was  well  adapted  to  be  blended  with  the  Eorl  or 
Earl.  For  some  time  accounts  of  battles  speak  of  Ealdor- 
men  on  the  Saxon,  and  Earls  on  the  Danish  side.  As 
early  as  the  statute  of  Eadward  and  Guthrum  there  occurs 
(in  c.  12)  the  common  name  Earl  (also  in  Edg.  iv.  15). 
The  influence  of  the  Danish  element  naturally  gained  strength 
in  the  second  period  of  the  Danish  rule  after  ^thelred  (Athlr. 
iii.  12).  Under  the  reign  of  Cnut,  history  records  only 
the  appointment  of  new  "  Earls."  (Jjnut's  law  touching  the 
amount  of  the  heriot  (sec.  7),  only  speaks  of  "  Eorl ; "  in 
the  Shir-gem6te  (Gn.  ii.  18)  we  again  find  the  term  ''  Ealdor- 
man."  More  important  still  was  the  breach  which  was  at 
that  time  made  in  the  ancient  position  of  the  noblest  Anglo- 
Saxon  families.  Danish  families,  and  sometimes  also  bold 
warrior  upstarts,  in  a  great  measure  supplant  the  old  race  of 
the  Ealdormen,  and  with  the  varying  fortunes  of  battle  the 
governorships  also  become  thoroughly  altered  in  character. 
In  times  anterior  to  these  it  had  been  often  found  advisable, 
for  the  protection  of  the  country,  to  unite  several  shires  under 
one  Ealdorman.  Under  ^thelred  this  tendency  to  centralize 
the  commander's  office  increases,  evidently  in  order  that  the 
whole  army  of  a  district  may  be  more  speedily  massed,  and 
employed  with  greater  effect,  at  the  points  threatened  by  the 
enemy. 

With  this  idea  Cnut  formed  four  great  provinces,  at  the 
head  of  each  of  which  a  great  Eorl  was  placed,  whose  rank 
answered  to  a  ducal  rank,  even  according  to  the  higher 
standard  of  the  Continent.     Under  Eadward  the  Confessor, 


(ii.  126).  Among  the  ttaiutee  of  Ead- 
ward the  GonfeBBor  (cap.  82a,  aeo.  2,  in 
Lambaid's  textX  the  following  isolated 
and  extraordinary  notice  appears  de 

€t  dignitates  eorutitutm,  qui  Aeretoehea 
apud  Anglot  vooabantur,  tdUcet  harones, 
nobiles^  etc.  Laiine  vero  dieebantw  due- 
teres  exercUtu;  apud  OaUos^  eapitalee 
iHmBtabulariiy  vel  marecludli  exercittu. 
I$ti  vero  viri  digebantur  per  eommune 
consilium — et  per  nngtUos  comitatue  in 
plena  folomote^  eiout  et  vieeeomitet  pro- 
vinciarum  et  eomitatuum/  eUgi  debenty" 
etc.  This  pretended  election,  as  well  as 
the  name  "Heretoches,''  is  quite  foreign 
to  Anglo-Saxon  ideas.    It  most  not  be 


forgotten  that  thesestatutesaiea  private 
work  datine  from  the  twelfth  century, 
in  which  we  learned  author  intro^ 
duces,  in  a  hundred  places,  his  own 
knowledge  of  the  continental  popular 
rights,  a  knowledge  accessible  to  the 
clergy.  Seeing  the  heavy  weight  of 
Norman  officialism,  at  the  time  that 
work  was  written,  nothing  would  be 
more  popular  than  the  idea  of  a  free 
general  election  of  the  highest  officials 
in  the  county.  Not  merely  the  right 
of  deposition,  which  was  a  recognized 
right  (Ina,  c.  36,  Cod.  Dipl.,  No.  1078X 
but  all  the  monuments  of  Anglo-Sikzon 
hiw  and  history,  axe  opposed  to  the 
idea  of  elected  Ealdormen. 
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this  grfimtiiig  of  the  countita.  is  again  altered,  and  for  a 
short  time  we  Imm.  once  more  of  Siddormen  and  Eorls  side 
\tf  side.  But  as  since  Gnat's  day  the  idea  of  a  higher  and 
greater  gfftvemorship  had  been  attached  to  the  appellation  of 
"Eorl/*  the^tle  which  was  considered  the  higW,  became, 
as  is  usually  the  c^e,  the  dominant  one.  The  Anglo>*3axon 
Chronicle  after  1048  ^[leaks  only  of  Eorls.  In  the  language 
of  later  times,  the  old  hoBOurable  title  of  **  Alderman  "  was 
only  retained  for  the  authoritiea^  in  inferior  local  administra- 
tions. (Leges  Henr.,  vii.  sec.  2;  Tiii.  sec.  1;  xcii.  sec.  1.)  (1*) 
II.  Wf^t  ®Wi,XZ  of  Sbdt^getifa  appears  to  have  been  a 
second  official  position  under  the  Ealdorman,  instituted  for 
the  administration  of  the  whole  county.  In  rank  coming 
next  after  the  Ealdorman  {EoMormannes  gtngva,  Alf.  xxxviii. 
sec.  2),  the  sheriff  attained  in  process  of  time  an  increased 
importaBce,  and  at  the  close  of  the  Anglo-Saxon  period  had 
become  the  most  important  official  of  the  active  adminis^ 
tration.  In  marked  difference  to  that  of  the  Ealdorman,  the 
office  contained  no  remains  of  the  old  royal  dignity,  but  had  a 
purely  administrative,  even  a  pre-eminently  economic  charac- 
ter, which  was  caused  by  its  financial  connection  with  the 
great  landed  properties.  Every  Anglo-Saxon  magnate  had  to 
'Collect  rents,  payments  in  kind,  protection  moneys,  and  dues; 
io  superintend  the  service  of  his  followers,  to  settle  their 
disputes,  and  to  satisfy  the  royal  demands  relative  to  the 
^military  array  and  the  legal  and  police  duties.  The  officer 
appointed  mth  full  power  to  fulfil  these  functions  was  called 
^Crergfa,  a  name  which  includes  also  the  ordinary  estate-bailiff. 
In  a  higher  degree,  however,  the  king  needed  in  the  different 
'districts  of  his  kingdom  a  head-gerdfa  for  the  exercise  of  his 
^rights  of  usufruct  and  to  undertake  the  varying  duties  of  the 
royal  administration.  This  gerefaship  so  thoroughly  pervaded 
the  whole  life  of  the  Anglo-Saxon  times  that  in  the  Norman 
period  the  collections  of  private  law  found  occasion  to  remind 
'their  contemporaries  of  its  original  signification.  Thus,  in 
the  laws  of  Eadward  the  Confessor  we  read  (cap.  82),  *'  Oreve 
autem  nomen  est  potestatis  ;  apud  noa  cmtem  nihil  melius  videtur 


(1*)  The  alteratiofn  of  title  is  the 
•first  change  referable  to  the  Danish 
times.  The  substantial  change  made 
by  Cnnt  is  of  more  importance,  when 
be  divided  the  country  into  four  con- 
-nderable  provinces,  in  1017.  Wessez 
is  reserved  by  Gnut  for  himself;  East 
Anglia  is  entrusted  to  ThurkiU; 
Merda  to  Eadric  Streona  (who,  as  an 
Anglo-Saxon,  still  bears  the  title  of 
BaMonnan);  Korthumbria  to  Eric,  as 
«B  upper  goyemevBhipr   This  altera- 


tion must  have  only  materially  af- 
feoted  the  constitution  of  the  army. 
The  holding  of  the  county  court  in 
such  an  extensive  district  was  prao- 
ticaUy  impossible.  The  old  smaller 
county  districts  remained  in  existence, 
as  court  assemblies,  in  which  now  the 
Bhir-gergfa  regularly  presided.  Hence, 
with  this  change,  a  separation  of  the 
civil  and  military  administration  was 
brought  about. 
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esse,  quam  pratfectwra.  Est  enim  multiplex  nomen:  Oreve 
enim  dicitur  de  scire,  de  waepentagiis,  de  hund/redo,  d^  burgis, 
de  viUis.** 

In  the  statnies  the  appellation  cyninges-gerSfa  is  accord- 
ingly not  nnfrequently  carefully  added  to  distinguish  the  royal 
gerefa  in  the  popular  court  from  private  gerSfiaB  (Al£r.  22, 
84 ;  Gn.  i.  8,  ii.  88).  The  county  administration  of  the  united 
kingdom  afforded,  as  the  royal  rights  were  increasingly  de- 
veloped, the  most  urgent  occasion  for  the  appointment  of  such 
an  officicd,  who  was  called  by  th«  king  in  his  public  edicts 
"his  gerefa: "  "If  one  of  my  gerefas  will  not  do  this,  he  is 
guilty  of  disobedience  towards  me,  and  I  will  find  another 
who  will "  (Athlr.  iL  26).  Equally  'significant  in  relation  to 
the  official  status  of  the  gerSfa  is  the  official  penalty  or 
punishment  for  disobedience,  with  which  he  is  summarily 
threatened  in  case  he  allows  himself  to  be  bribed  (Athlst.  v. 
1,  sec.  8) ;  if  in  his  office  of  judge  he  passes  an  unjust  sentence 
(Edg.  iii.  8) ;  if  he  does  not  keep  the  proper  court  day  (Edw. 
ii.  7,  8) ;  if  he  does  not  collect  the  fine  for  refusal  of  justice 
(Edw.  ii.  2) ;  and  if  he  neglects  his  duty  in  maintaining  the 
peace  (Athlst.  ii.  26,  pr.  v.  1,  sec.  2;  vi.  8,  sees.  4,  11).  The 
frequent  mention  of  th«  punishment  for  disobedience  (q/er* 
hymes)  and  deposition  in  case  of  non-fulfilment  of  duty, 
mark  the  personal  position  of  this  powerful  officer.  Although 
with  the  ever-increasing  importance  of  the  office  an  eminent 
local  man  was  generaUy  chosen  to  fill  it,  and  at  times  and 
in  certain  localities  regard  might  be  paid  to  the  wishes  of  the 
county  assembly,  yet  there  is  here  even  less  appearance  of 
an  elective  office  than  in  the  case  of  the  Ealdorman. 

In  the  official  business  of  the  Shir-gergfa  his  financial  duties 
and  the  mana>gement  of  details  of  business  stand  in  the  fore* 
ground.  Whenever  royal  demesnes  (Athlst.  ii.  pr.),  folkland, 
usufruct,  and  other  royal  dues,  have  to  be  superintended  in 
a  county  district,  the  Shir-gerdfa  is  the  controlling  official, 
unless  a  more  special  administration  has  been  organized. 
Without  prejudice  to  the  Ealdorman's  office,  he  was  always 
regarded  as  the  responsible  officer  of  accounts.  The  same 
intimate  connection  with  the  royal  revenues  brings  the  Shir- 
gerefa  also  within  the  sphere  of  the  military,  legal,  and 
police  jurisdictions. 

1,  When  the  military  array  was  called  out,  the  first  duty 
was  to  collect  the  fines  for  neglecting  to  appear,  and  money 
contributions  for  the  equipment  of  the  soldiers,  which  came 
in  when  the  contingents  were  apportioned  i^'  Tributa  expedi- 
tionaUa,"  Cod.  DipL,  No.  862).  In  the  whole  business  of 
equipping  and  apportioning  the  contingents  the  Shir-gerdfa 
acted  as  the  Ealdorman's  assistant.    Where  delay  would  be 
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dangeronsy  he  occasionally  leads  his  troops  in  person  against 
the  invading  pirates.  For  like  reasons  he  heaids  the  hastily 
summoned  soldiery  for  the  pursuit  of  peace-breakers  (Athlst. 
vi.  8,  sec.  4).  The  employment  of  the  militia  organization 
for  poUce  purposes  necessarily  required  a  local  officer.  In 
later  times,  when  the  Earl  more  and  more  retired  into  the 
position  of  an  upper  governor,  the  Shir-gerfifa,  sitting  with 
the  Thanes  in  the  county  coud;,  probably  conducted  the  current 
business  of  the  militia  and  police  administration  as  completely 
and  as  regularly  as  he  certainly  did  the  legal  business. 

2.  In  the  legal  department  the  getting  in  of  fines  (Edw.  ii. 
2)  and  the  confiscation  of  forfeited  estates  (Codex  DipL,  No* 
828, 1258)  was  without  doubt  the  primary  business  of  the  Shrr-" 
gerdfa.  A  further  duty  was  to  carry  out  the  various  sentences 
of  the  court  (Athlr.  i.  4,  pr.  sec.  1 ;  Gn.  ii.  88). 

In  his  presence  contrasts  <»f  sale  and  exchange  bargains 
were  conaluded  (Athlst.  ii.  10 ;  Edm.  iii.  5).  The  Ealdorman 
and  the  bishop  are  the  regular  presidents  of  the  great  county 
court ;  but  even  here  the  Shir-gerefa,  according- to  the  records^ 
is  the  assistant  of  the  Ealdorman  (Codex  DipL,No.  765),  and  his 
presence  in  the  capacity  of  financial  officer  is  indispensable. 

But  we  find  him  already  in  the  older  statutes  as  the  sole 
justiciary  of  the  king  in  the  popular  court,,  especially  in  trans- 
actions touching  fines  and  forfeits  (Withr*.  ^ ;  Alfr.  22,  84 ; 
Edw.  i.  pr. ;  Athlst.  ii.  22).  In  later  times,  the  more  the 
Ealdorman  is  restricted  to  the  military  command  of  the  greater 
provinces,,  the  more  entirely  does  the  Shir-gerefa  become  the 
regular  leader  of  the  Shir-gemdte,  and  down  into  the  Norman 
times  there  exists  a  condition  of  things,  in  which  the  holding 
of  the  county  court  by  the  Shir-gerefa  is  regarded  as  a  time- 
honoured  custom. 

8.  In  the  business  of  maintaining  the  peace,  the  gerdfa  is 
again  the  coadjutor  of  the  Ealdorman.  He  must  in  his  shire 
''before  all  else  undertake  tbs  responsibility  that  all  keep  the 
peace  "  (Athlst.  vi.  10).  Police  functions  especially  are  allotted 
to  him,  which  would  be  hardly  suitable  to  the  Ealdorman  in 
his  high  and  princely  position,  such  as  tracking  cattle-stealers 
(Athlst.  vi.  8,  sec.  4) ;  taking  steps  against  the  harbourers  of 
thieves  (Athlst.  vi.  8,  sec  2),  the  control  over  the  completion 
of  bargains  of  sale  and  exchange,  etc.  ''If  there  be  a  man 
there  who  is  untrustworthy  towards  the  people  generally,  the 
king's  gerefa  shall  go  forth  and  take  surety  for  him  "  (Athlr. 
i.  4).  As  royal  executive  officer  he  had  also  to  assist  the 
Church  in  getting  in  its  dues- and  in  other  civil  matters  (Athlst. 
i.  pr.,  sec.  4 ;  Edg.  i.  8  ;  Athhr.  viii.  8,  82 ;  Cn.  i.  8).  (2) 

(2)  As  to  the  position  of  the  Shir-      the  word  *<^rafio"  contains  abundant 
gertfis   Spelman's  Glossarinm,  under      material,  whioh  is  the  basis  of  aU  the 
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If  the  administration  of  the  county  in  these  points  was 
centred  more  and  more  in  the  hands  of  the  Shir-gerefa,  this 
must  certainly  be  true,  in  a  still  greater  degree,  of  the  inferior 
local  jurisdiction  in  the  Hundr^s.  In  the  most  prosperous 
period  of  the  Anglo-Saxon  kingdom,,  the  Hundred  Court  was 
held  twelve  times  a  year  as  the  common  court  for  ordinary 
disputes  between  the  freemen  (Edw.  ii.  8';  Edg.  i.  1 ;  Gn.  ii. 
1.7).  By  degrees  the  more  special  obligations  to  be  fulfilled 
by  the  Himdreds  accumulate^ — to  maintain  the  police  control, 
to  bring  their  members  before  the  court,  and  to  pursue 
thieves  (Edg.  i.  5  ;  On.  ii.  20;  Hen.  i.  8,  sec*  2  ;  WiU.  i.  22, 
iii.  8,  etc.)  It  might  have  been  supposed  that,  in  view  of 
this,  each  Hundred  had  &  Hundred-gerefa  appointed  by  the 
king,  but  this  is  not  aaywhere  mentioned  in  the  records. 
In  the  "Gonstitutio  de  Hundredis"  (Edg.  i.  2,  4,  5),  a 
**  hundredes-man  "  is  named,  but  in  intimate  connection  with 
the  tithing-man  of  the  militia,  and  appointed  for  special 
police-business,  and  it  appears  that  by  this  name  a  special 
officer  of  the  militia  is  intended,  who  may  be  compared  with 
the  '^  chief  constable  "  of  later  centuries.  But  on  the  other 
hand,  where  the  presidents  of  the  Hundred  Assembly  gene- 
rally are  referred  to,  the   '' Shir-gerefa "  is  not  definitely 


English  traditional  explanations  of  the 
subject  (see  also  Kemble,  **  Anglo- 
Saxons,'*  ii.  o.  5,  especiallj  the  list 
of  names  of  the  Shir-geroifas  in  the 
eleventh  oentmy,  Eemble,  ii.  141-143). 
The  disputed  points  are  the  foUow- 
ing:— 

1.  As  to  the  derivation  of  the  word 

Serif  a  (as  of  the  German  "  graf '').  The 
ierivation  from  "  grau,"  or  •*  gravio  "  in 
the  sense  of  Hinior  has  been  set  aside  by 
Grimm.  The  derivation  attempted  by 
Grimm  from  "rftvo,"  lignum,  tectum, 
domuSj  aulay  according  to  which  it 
should  mean  a  *'  comesy*  or  ^'  aociue  " 
(Deutsche  Grammatik,  ii.  736 ;  Recht- 
salterthumer,  p,  753),  is  quite  as  far- 
fetched and  incredible  as  that  of  Lam- 
haid  from  *'  gereccan  **  regere  ;  and  that 
of  Kemble  from  "  r6f "  or  "  rfifan,"  da- 
moTf  damare,  banntVe,  hannitor.  Spel- 
man  derives  it  from  *'  re&fan«"  to  rob,  in 
the  sense  of  the  later  feudal  *'  distress  " 
as  applying  to  the  collector  of  the  royal 
fines,  wiw  this  would  agree  the  later 
usual  form,  *'  reeve,"  as  would  also  the 
leal  position  of  the  gez^fa,  which  is 
rendered  into  Latin  by  exactor.  This 
corresponds  also  to  the  etymology  of 
the  word  '*  Schultheiss,"  in  Germany 
(see  Max  Miiller,  Lectures,  ii.  231). 

2.  Whether,  in  addition  to  the  Shir- 
gei^fa,  there   existed  other  principal 


officers  of  the  shire,  is  a  doubtful  point 
suggested  by  the  fact  that  in  the  statutes 
sometimes  a  **  shtrman  "  is  mentioned, 
as  in  Ina,  cap.  8,  where  the  shlrman 
or  other  judge  (DSman)  is  intended. 
In  the  Codex  Dipl.  an  *'JSthelwine 
scirman''  occurs  (No.  761);  but  in 
another  place  he  is  called  **  Jsthelwiue 
Shir-gerlfa."  In  these  same  statutes 
occur  the  forms  *'  scirigman,"  '*  seires- 
man,**  '*  scireman ; "  (Sob,  761, 782, 929, 
972, 1288).  By  these  names  may  simply 
be  meant  the  Shir-gerSfa,  as  Kemole 
and  Schmidt  conclude;  but  it  is  also 
possible  that  there  was  a  special  *'  scir- 
man  "  for  military  organization,  and  for 
certain  police  functions,  as  an  elective 
officer  of  the  old  order. 

8.  The  opinion  formerly  current  in 
England  that  the  Shir-frer^fa  was  ori- 
ginally an  elected  popular  officer,  has 
no  other  foundation  than  the  passage 
quoted  above  (Leges  Edw.  CJouf.  de 
Heretochiis,  o.  32a),  **8icut  et  vios- 
comites  provinciarum  et  eomitaiuum  digi 
debent;**  the  style  alone  of  which 
sufficiently  designates  it  as  expressing 
merely  the  opinion  of  the  private  author. 
The  Anglo-Saxon  accounts  taken  from 
statutes,  documents,  and  historians  all 
indicate  a  free  appointment  and  de- 
position of  the  6hir-ger6fa  at  the  will 
of  the  king. 
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mentioned,  but  the  "king's  gerMa.**  **I  will  that  every 
gerefa  hold  a  gemot  every  four  weeks  "  (Edw.  ii.  8) ;  "  that  a 
gemdt  be  holden  in  every  Wapentake,  and  that  the  twelve 
oldest  Thanes  go  thither  and  the  gerdfa  with  them  "  (Athlr. 
iii.  8).  In  the  general  regulations  for  magistrates,  gerefas 
are,  as  a  rule,  mentioned  (Edw.  i.  1 ;  Edw.  ii.  2 ;  Atblst.  ii. 
26,  iv.  7,  V.  1,  vi.  11).  We  can  only  conclude  from  such 
language  that  the  administration  of  the  Hundreds  was  not 
thoroughly  uniform  throughout  the  country ;  as  some  Hun- 
dreds, and  many  districts  combined  with  the  Hundreds,  had 
special  magistrates.  But  apart  from^  this,  the  official  business 
of  the  Shir-gerefa,  his  especial  financial,  legal,  and  police 
duties  were  so  bound  up  with  the  Hundred  Assembly,  that 
he  musi?  have  been  the  actual  prefect  of  all  Hundreds  which 
were  not  exempted  from  his  control..  This  is  identical,  too, 
with  the  state  of  things  which  in  the  Norman  period  we  find 
to  be  the  customary  and  ancient  one.  (2*^) 

IIL  3ft09al  Cfitt^ai)  for  narrower  districts  and  townships, 
and  for  special  administrative  purposes,  in  addition,  to  the 
Shir-gerefa,  arose  from  the  form  which  the  royal  rights  and 
the  territorial  conditions  had  taken>  all  which  have  been 
described  above  (Chap.  IH.  sec.  8). 

Firstly,  in  Hundreds,  and  even  in*  stiU  greater  sub-districts 
of  a  county,  special  magistrates  might  be  appointed,  as  the 
royal  gerefa  in  the  Thing  of  the  five  burgs  (Athlx.  iii.  c.  1), 
which  was  a  special  district  of  Danish  colonists,  where  he 
was  even  appointed  to  sit  side  by  side  with  the  Ealdorman. 
According  to  another  principle,  the  great  royal  forest-districts 
led  to  the  appointment  of  the  Swan-gerSfas,  who  occur  as  early 
as  Ecgberht's  time  (Codex  DipL,  219),  but  who  in  the  later 
'' Constitutio  de  foresta  '*'of  Cnut  are  the  chief  officers  for  the 
administration  of  forests.     The  gerefa  system  extends  also  to 


(2*)  Whether  the  Shir-gerdfa  was 
the  regnlar  president  of  the  Hundred 
Court,  or  whether  there  were  special 
under-magistrates  in  the  Hundreds, 
cannot  he  categorically  decided.  But 
the  negative  proposition  can  he  main- 
tained, that  the  very  frequent  mention 
of  the  Hundreds  and  their  gemdtes 
in  later  times  must  have  led  to  the 
mention  of  the  Hundred-gerefa,  had 
such  an  officer  belonged  to  the  con- 
stitution of  the  Hundred.  l>ouhts 
might  arise,  in  view  of  the  large 
number  of  Hundreds,  in  each  of  which 
a  single  man  could  not  hold  a  court 
eveiy  four  weeks,  hut  in  the  maiority 
of  counties  the  number  was  so  moderate 
that  there  would  be  no  impediment. 
In  Kent  the  numerous  small  Hundreds 


were  anited  into  "  Lathee  "  for  the  ad- 
ministration of  justice.  Later  times 
Srove  that  the  sittings  of  several  Hun- 
reds  were  generally  taken  together, 
and  held  at  one  and  the  same  time; 
and  in  like  manner  later  conditions  of 
things  show  us  that  the  sheriff  could 
appoint  substitutes,  on  his  oWn  re- 
sponsibility. The  legal  collections  of 
the  Norman  period  do  not  afford  re- 
liable proof  on  this  question.  In  the 
Leges  Hen.  i.  8,  sec.  1,  we  read,  **  Prmit 
Hundredo  unus  de  melioribus  tt  voeetwt 
oldremanfMu;**  91,  sec.  I, M/drtfinanmit 
hundredi*'  An  Ealdor  of  a  Hundred 
only  occurs  in  £dg.  iv.  8, 10,  and  evi- 
dently signifies  the  magistrate,  and  not 
a  particular  title  of  office. 


56 


^Constitutional  History  of  England. 


townships;  Burb-gerefas,  or  simply  gerSfas,  are  found  in 
towns  which  had  formed  round  a  burg,  on  old  demesne  lands, 
folkland,  or  under  special  royal  protection ;  a  Port-gerMa  in 
towns  which,  as  commercial  centres,  were  of  special  impor- 
tance for  the  collection  of  the  royal  dues,  as  in  London  and 
Canterbury.  In  London  he  has  the  position  of  a  Shir-gerefa. 
The  royal  letters  were  addressed  to  *^  the  Ealdormen,  Bishop, 
and  Port-gerMa ;  *'  and  high  offieers  of  the  royal  household, 
as  well  as  great  Thanes,,  are  mentioned  as  holding  these 
lucrative  posts.  A  Wic-gerefa  is  found  as  royal  magistrate  in 
smaller  townships.  In  many  considerable  towns  the  royal 
magistrate  of  the  Burh-gemdte  retained  even  in  later  times 
this  less  pretentions  title.  Even  in  London  in  the  seventh 
oentury  the  king's  Wic-gerSfa  is  mentioned,  whose  place  was 
in  later  times  taken  by  the  Port-gerefas. 

A  similar  system  of  gerefas  existed,  as  w&  have  mentioned, 
for  the  great  private  landed  estates.  Bishops,  Ealdormen, 
and  greater  and  lesser  Thanes  had  ta  raise  dues  from  their 
estates,  to  settle  the  disputes  of  their  dependants,  and  to  take 
upon  themselves  the  responsibility  in  the  numerous  pro- 
clamations of  the  military  array,  and  of  the  maintenance  of 
the  peace.  Such  lords'  ^' TungerSfas "  might  be  simple 
baUiffs.  In  greater  townships,  and  where  an  extended  juris- 
diction {saca  et  seca)  had  been  accorded  them  by  royal  grant, 
they  might  actually  have  the  importance  of  a  royal  Wic- 
gerefa.  The  term  *'  socn-gerefa,"  however,  only  occurs  once 
in  the  old  Corporation  Statutes  of  London.  The  landed 
Thane,  too,  is  himself  regarded  as  the  responsible  wielder 
of  an  ofiBcial  authority  (Athlst.  iv.  7).  (8) 

The  universal  system  of  royal  gerdfas  pervades  the  Anglo- 
Saxon  administration  in  all  directions,  and  forms  a  remark- 
able feature  in  it.      From    the  days  of  iBlfred  numerous 


(3)  Ab  to  the  special  gerlfaB  for  dis- 
triotfi,  towns,  and  administratiTe  fano- 
tions,  see  Kemble  (**  Anglo-Saxons," 
ii.  c  5,  pp.  144-154). 

The  Burh-ger§fa  is  less  frequently 
mentioned  in  statutes  and  records  than 
the  importance  of  the  Burh-gemdte 
wonld  lead  ns  to  expect.  iSome  names 
of  ger€fas  in  royal  Burhs  are  given  by 
Kemble  (ii.  146\  A  Port-gei^fa  is 
met  with  in  London,  Canterbury,  Bath, 
and  Bodmin  (Kemble  ii.  148).  In 
London  the  two  Port-ger^as  appear 
in  early  times  in  a  oertein  connection 
with  the  Bhir-ger§fa  of  Middlesex 
(in  the  so-called  libertaa  eivUatum, 
appendix,  xxiii.  4).  . 

The  Wio-gerdfa  is  met  with  also  in 
l^inchester  (Chr.  Sax.  897;  Schmid, 


Olossaium,  598). 

The  priyate  magistrates  of  the 
Bishops,  Kaldormen,  and  Thanes  may 
also  include  the  humblest  bailiffs. 
The  eesithenndman,  who  (Ine,  63)  is 
described  as  travelling  about  ''with 
his  ger^a,  his  smith,  and  his  nurse,*' 
certainly  took  with  him  no  magisterial 
officer,  but  merely  a  menial  servant. 
That  the  landowners  might  be  re- 
presented by  their  ger^fa  in  the  royal 
court  in  teking  oatb^  in  certain  special 
cases  is  recorded  already  by  Athlr.  i. 
sec.  1.  Much  that  is  incapable  of  proof 
touching  |Jie  election  and  business  of 
the  lords'  ger6fa  is  narrated  (as  usual) 
by  Anstey,  <*  Guide  to  (constitutional 
History,"  p.  125. 
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judices,  prsefecti,  praspositi,  are  appointed,  all  of  which  names 
axe  but  Latinized  expressionB  for  a  word  of  wide  signification 
— " gerfefa."  The  body  of  these  ofi&cials  forms  a  uniform  whole, 
as  is  shown  by  the  fact  that  in  Eadgar's  time  the  King  con- 
firms the  appointment  of  the  whole  body  of  his  father's  officials 
(Edg.  iv.  2,  pr.).  The  financial  rights  and  the  general  develop- 
ment, of  the  royal  powers  had  led  to  this  system  of  royal 
appointments*  The  Anglo-Saxon  Chronicle  makes  King 
Withred  say  at  the  National  Assembly  at  Baccanceld  in  694 : 
"It  is  the  king's  business  to  appoint  Eorls,  (?)  Ealdormen, 
Shir  gerefas,  and  Judges  "  (Monum.  Hist.  Briti.  i.  p.  824). 
In  an  Anglo-Saxon  record  (God.  Dipl.  996)  we  find  the  same : 
**  iUivs  autem  eat,  eomites,  duces,  optimates,  prineipes,  prs&fectos, 
judices  sKculares  statuereJ"  This  record  is,  indeed,  not  genuine, 
and  betrays  the  hand  of  a  cleric ;  but,  like  the  most  of  these 
documents,  it  is  of  very  ancient  date,  and  expresses  the  con- 
ceptions which  were  regarded  as  traditional.  The  expression 
^'  royal  Thaneship  "  embraces  frequently  in  this  sense  the 
sum  total  of  magisterial  offices.  Offences  of  officials  are 
generally  to  be  visited  with  fine  and  loss  of  thegnship 
("  ihegenseypes  et  omni  jvdidaria  dignitate  privatwr,'*  Leges 
Hen.  i.  84,  sec.  1).  In  close  connection  with  landed  property 
this  thaneship  spread  over  the  whole  country,  and  supplanted 
the  popular  offices  and  popular  elections  of  the  ancient  con- 
stitution. Of  elections  in  the  modem  sense  of  the  term 
there  is  no  reliable  trace  to  be  found,  neither  in  the  imperial 
nor  in  the  county  administration  (Palgrave  i.  118). 

The  folly  developed  Anglo-Saxon  political  State  is  a  joint 
creation  of  great  landed  interests  and  a  royal  prefectural 
system,  scarcely  containing  any  of  the  characteristics  of  a 
Germanic  constitution  such  as  Tacitus  describes.  The 
actual  State  is  embodied  in  comparatively  few  persons, 
namely,  the  Bishops,  Ealdormen,  and  Shir-gerefas,  appointed 
by  the  King.  The  local  administration  ramifies  into  a  system 
of  gerefas  in  narrower  circles,  interwoven  with  a  similar 
system  of  manorial  magistrates.  A  lowering  of  the  political 
importance  of  the  freehold  tenants,  of  the  landless  freemen, 
and  of  the  whole  labouring  population  in  cdlnsequence,  is 
unmistakable.  But  the  constitution  of  the  courts  modifies 
this  character.  In  the  Hundred  Court,  and  even  in  the 
Manorial  Courts,  the  passing  of  sentences  is  not  an  individual 
act  of  the  magistrate,  but  is  a  determination  of  the  freemen 
acting  in  the  capacity  of  judges  and  compurgators.  In  the 
County  Court  the  royal  magistrate  is  surrounded  by  still  more 
influential  Witan  as  Judges.  Similarly  the  county  adminis- 
tration in  military  affairs  and  the  maintenance  of  the  peace  is 
carried  on  in  active  co-operation  with  the  Thanes  of  the  county. 
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and  probably  too  with  deputations  from  the  Hundreds  and 
analogous  districts.  On  a  higher  level  the  King  administers 
justice  in  the  Witenagemdte  with  the  counsel  and  consent  of 
still  more  powerful  prelates  and  great  Thanes..  That  this 
strong  aristocratic  element  still  co-exists  with  an  aniversal 
system  of  royal  magistrates  is  explained  by  the  general 
composition  of  the  State.  There  existed  a  number  of  powerful 
landowners,  but  their  landed  interests  were  not  concentrated 
at  one  point.  Originally  there  were  no  great  estates,  which 
might  be  compared  to*  the  *^ pos»emone^''  which  existed  in  the 
old  Soman  provincial  soil.  In  the  territory  of  the  small  king- 
doms of  former  days  a  numerous  middle  Thanehood  had  grown 
up  with  an  average  possession  of  five  hides  each ;  but  there 
were  no  separate  great  estates,,  whence  &  territorial  supremcusj 
could  have  proceediBd.  After  the  union  of  the  kingdoms  the 
royal  possession  and' the  royal  power  towered  so  fair  above  the 
most  powerful  great  Thane  as  to  rendiar  it  practicable  to 
maintain  a  central  administration  by  means  of  governors 
and  appointed  magistrates.  But  on  the  other  hand  the 
Prelates  and  the  Thanes  were,  as  a  body,  so  numerous^  so 
richly  endowed  with  estates,  and  so  firmly  established  in  their 
landed  rights,  that  as  a  class  they  almost  engrossed  the 
magisterial  offices..  In  harmony  with  this  condition  of  things 
is  the  concentration  of  the  central  authority,  '^the  King  in 
the  Witenagemdte "  as  an  assembly  of  landlords  invested 
with  offices  and  officials  possessed  of  land  (below,  cap.  YL). 
Its  composition  is  grounded  on  the  right  of  appointing,  of 
summoning,,  and  of  granting,  which  the  King  exercises  within 
the  army,  law,  police,  and  Church  constitution;  and  which 
again  ministers  to  the  united  influence  of  Prelates  and  great 
Thanes  at  court  and  in  the  Witenagemdte.  The  pseponderance 
of  these  families,  often  closely  connected  with  each  other, 
compels  the  King  more  and  more  to  fill  the  important  offices 
**  with  their  assistcmce,"  and'  thus  at  an  early  period  a  state 
of  things  is  established  in  which  the  power  of  the  great 
landed  interests  does  not  show  itself  in  the  form  of  con- 
centrated feudal  small  states,  but  in  a  corporate  form  with 
a  controlling  influence  upon  the  exercise  of  royal  powers. 
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CHAPTER  V. 

Thb  conversion  of  the  heathen  Anglo-Saxons  by  resolutions 
of  the  King  in  the  National  Assembly  had  led  to  the  foundation 
of  a  bishopric  in  each  of  the  several  kingdoms.  Towards  the 
close  of  the  seventh  century  these  bishoprics  were  united 
under  an  Archbishop  Theodore,  upon  whom  the  Pope's  choice 
had  fortunately  fallen,  and  became  in  consequence  an  element 
of  centralization  which  wrought  powerfully  in  preparing  the 
way  for  the  subsequent  union  of  the  kingdoms.  The  Church 
thus  bound  together  was  and  remained  a  national  Church,  of 
an  essentially  different  nature  from  that  existing  among  the 
Britons  and  in  Roman  countries^  Her  origin,  her  institu- 
tions, and  her  establishment  were  the  free  act  of  the  organized 
powers  of  the  State.  Her  clergy  belonged,  with  few  exceptions, 
to  the  native  families.  Her  constitution  did  not  originate  in 
an  adoption  of  foreign  institutions,  but  in  national  necessities. 
In  this  Church  also,  the  wise  and  the  ignorant,  the  teacher 
and  the  disciple,  certainly  stand  in  relations  to  each  other,  to 
which  the  organization  of  the  militia,  the  courts,  and  the 
maintenance  of  the  peace  are  inapplicable.  As  a  school  for 
the  people,  the  Church  must  at  all  times  be  organized  &om 
above  downwards ;  she  performs  her  functions  only  by  means 
of  officials  who  are  dedicated  entirely  and  solely  to  her  service, 
and  independent  of  birth  and  property.  The  union  of  the 
kingdom  only  affected  the  constitution  of  the  Church  so  far 
as  to  graducdly  remove  undue  inequalities  in  the  formation 
of  the  dioceses,  and  to  bring  the  ecclesiastical  districts  into 
as  much  harmony  with  the  division  into  shires  as  appeared 
necessary  for  a  common  transaction  of  spiritual  and  temporal 
affairs. 

I.  tJTj^e  institutions  of  ^t  (ZTJburcf)  comprise  the  three  grada- 
tions next  mentioned. 

1.  The  bishoprics,  which  originally  were  identical  with  the 
territory  of  the  separate  kingdoms,  remained  unchanged  in 
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the  smaller  ones,  whilst  in  the  greater  kingdoms  of  Wessex 
and  Mercia  the  administrative  principle  of  division  into  shires 
led  to  a  corresponding  increase  in  the  ecclesiastical  districts 
by  a  division  into  eight  dioceses.  And  so  at  the  close  of  the 
^glo- Saxon  period  there  were  in  existence^  with  some  changes, 
seventeen  dioceses,  the  majority  of  which  began  as  early  as 
the  time  of  Theodore  to  imite  and  form  provincial  synods 
nnder  the  direction  of  the  Metropolitan  of  Ganterbnry.  A 
second  archbishopric  for  the  group  of  northern  dioceses  became 
consolidated  after  many  vicissitudes,  but  it  was  unable,  in  the 
disordered  condition  of  affairs  in  the  north,  to  attain,  either 
externally  or  internally,  to  perfect  equality  with  Canterbury. 
Every  Archbishops  and  Bishop  is,  according  to  Anglo-'Saxon 
ideas,  the  original  holder  of  ecclesiastical  authority.  In  tem- 
poral* matters,  too,  he  was  ''  to  take  part  in  the  sittings  of 
the  court,  adjust  differences,  and  restore  peace  in  conjunc- 
tion with  the  temporal  judges,  prevent  wrong-doing  in  taking 
of  oaths  and  in  trials  by  ordeal,  connive  at  no  unjust  measure 
or  false  weight ;  in  short,  to  keep  watch  over  the  maintenanee 
of  spiritual  and  of  temporal  law."  (Thorpe,  '' Institutes  of 
Ecclesiastical  FoUty,"  ii.  312.)  (1) 


(1)/  As  to  the  formatioD  of  the  Anglo- 
Saxon-  Ghnroh,  see  espeoially  Palgraye, 
« Conuuonwealth,"  oap.  xi. ;  Kemble 
ii.  0.  ft;  and  Henry  Soames,  ''The 
Anglo-Saxon  Church'' (1845-6);  Lin- 
gard,  ''History  of  the  Anglo-Saxon 
Chnroh"  ^1645);  Dngdale,  "Monas- 
ticon  Anghoanum"  (Edited  by  GaUey, 
fta,  London,  1817);  Lappenberg,  i., 
pp.  185-195.  ("Die  Eirohliohe  Geo- 
graphie  dei  Angel-SiLchsisohen  Zeit."> 
The  historical  grouping  is  as  follows: — 
In  the  little  kmgdom  of  Kent  (1)  the 
archbishopric  of  Canterbury  was  and 
oontinnea  to  be  the  mother-bishoprio 
of  the  whole  of  England,  besides  which,, 
in  quite  early  times,  (2)  the  bishopric 
of  Koohester  had  arisen.  For  Essex 
arose  (8)  that  of  London ;  for  Sussex 
(4)  Selsea,  in  later  times  Chichester. 
In  East  Anglia  (5)  the  bishopric  of 
Danwioh  in  Suffolk  was  first  founded, 
from  which  again  for  Norfolk  (&)  that 
of  Elham,  later  Norwich,  was  separated 
off.  For  the  great  territory  of  Wessex 
(1)  the  bishopric  of  Dorchester  was 
first  founded,  from  which  (8)  that  of 
Winchester  was  severed;  tlien  was 
further  founded  a  third  (9)  bishopric  at 
Sherborne,  later  removed  to  Old  Sarum 
and  then  to  Salisbury.  From  the  last 
named  again  were  separated  off  HO)  the 
bishopric  of  Wells,  and  (11)  of  Kirton, 
afterwards  at  Exeter.    The  adminis- 


trative  principle  of  the  shires,  aooording 
to  whicn  tiiese  dioceses  contained  one, 
two,  01  three  counties  each,  was-  hera 
the  rule.  In  Mereia  from  the  (12) 
head  bishopric  of  Lichfield  (in  later 
times  Chester  and  later  Coventry) 
were  severed  the  biehopsics  oL  (13) 
Worcester,  (14)  Hereford,  and  (15)  Lin- 
coln. The  northern  kingdom  of  Deira 
had  retained  as  its  chief  bishopric,  that 
ef  York  [16],  which  extended  also  over 
Bemicia,  and  after  the  formation  of 
the  great  kingdom  of  Nbrthumbria, 
stretched  still  further.  As  a  separate 
iMshoprio,  arose  that  of  Lindisfame 
[17),  later  Durham.  A  considerable 
portion  of  the  great  diocese  of  York 
went  over  to  the  Scotch  bishops.  In 
an  anomalous  position  stood  the^ishop 
of  the  Isles  of  Sodor  and  Man,  who 
after  the  Nocman  period  was  subject  to 
the  Archbishop  of  Drontheim,  and 
came  later  under  private  pationage. 
There  is  here  to  be  found  no  connection 
of  any  sort  between  these  and  the 
bishoprics  of  tiie  old  British  Church. 
[Palgrave,  i.  152-154.}  The  aboacy  of 
Ely  was  as  late  as  the  reign  of  Henry  I. 
first  raised  to  the  rank  of  a  bishopric ; 
and  in  1109,  the  bishopric  of  Carlisle 
was  founded  for  Cumberland.  The  four 
bishoprics  of  Wales,  by  the  conquest 
of  the  country  some  oenturies  later, 
were  incorporated  with  th^  English 
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2.  The  monasteries  and  religious  corporations  were  of  special 
importance  in  this  epoch.  A  monasterial  institution  was 
the  first  need  of  Christianity,  as  a  gathering-place  and  shelter 
for  missionaries,  teachers  and  ^holars.  The  exigencies  of 
sustenance,  personal  safety,  and  mutual  help  in  their  mission- 
work,  kept  on  foot  for  «  long  time  tins  mode  of  living  in 
common ;  the  late  origin  and  very  diverse  organization  of  the 
parish  Churches  was  favourable  to  it.  The  number  and 
endowment  of  monasteries,  and  especially  of  nunneries,  is 
ever  on  the  increase.  At  an  early  period  men  and  women, 
even  of  royal  lineage  and  from  the  families  of  the  great 
Thanes,  show  a  predilection  for  entering  upon  monastic  life. 
The  clergy  of  the  great  cathedral  churches  retain  in  later 
times  their  original  monasterial  connections  and  institutions, 
according  to  which  the  prebendaries  continue  to  bear  the 
title  of  ''monks.*'  According  to  the  conditions  of  society 
of  those  days,  the  foundation  of  superior  schools  could  be 
effected  only  by  a  union  with  the  members  and  possessions 
of  such  corporations ;  just  as  the  beginnings  of  charitable 
and  pious  foundations  could  only  gain  stability  and  endurance 
in  the  permanent  conditions  of  property  afforded  by  such 
corporations.  ''  In  the  neighbourhood  of  the  cathedrals  were 
gathered  together  the  maimed,  the  lame,  the  blind,  the  home- 
less and  friendless,  to  be  fed,  clothed,  and  cared  for  for  God's 
sake"  (Eemble,  ii.  440).  This  may  explain  the  dispropor- 
tionate favouritism  shown  to  these  corporations  by  the  most 
enlightened  monarchs,  such  as  Alfred  the  Great,  espe- 
cially under  the  heavy  visitations  of  the  Danish  period.  The 
Anglo-Saxon  period  concludes  with  a  great  number  of  perma- 
nently endowed  monastic  cathedral  corporations,  irregularly 
scattered  throughout  the  kingdom,  and  with  very  unequal,  and 
in  some  places  over-wealthy  possessions.  (2) 


Gbnieh  ■ystem.  The  foraiation  of  the 
offloee  here  was  exactly  opposite  to 
the  pioceM  of  formation  in  the  State 
— ilrrt  the  formation  of  the  Bishope* 
feety  then  that  of  the  parisheB;  in 
a  mndi  later  period  that  of  the  aroh- 
deaoonries  and  rural  deaneries.  The 
arehdeaoonries  are  assooiated  with  the 
ooQDty  districts,  and  the  rural  deaneries 
with  the  Hundreds  of  later  times. 

(2)  The  monasterial  foundations 
(Kemble.  il  a  9)  were  originally 
promoted  by  the  customs  of  the 
early  missionaries.  The  clergy  lived 
in  communities,  even  when  they  were 
not  monks,  and  followed  the  rule  of  the 
Benedictine  or  s(»ne  other  order.  Under 
the  protection  of  the  kin^s  this  spirit  of 
eommunity,  especially  in  the  highly 


honoured  nunneries,  assumed  a  national 
character.  The  real  need  of  the  times 
we  must  estimate  according  to  the  views 
of  an  Alfred,  and  not  m>m  the  later 
and  changed  position  of  affairs.  Asser 
telUi  us  that  JSlfred  was  wont  to  dedi- 
cate a  fuU  half  of  his  royal  revenues 
to  ecclesiastical  purposes :  of  this  he 
assigned  a  fourth  to  the  poor,  a  fourth 
to  the  two  monasteries  he  had  founded, 
another  fourth  was  set  apart  for  the 
school  founded  by  him,  and  the  re- 
maining fourth  for  the  neighbouring 
churches  and  monasteries  and  their 
ministers.  Both  spiritual  and  temporal 
nobles  spent  considerable  sums  in 
charity,  in  its  primary  signification: 
a  portion  of  the  booty  made  in  war,  and 
a  portion  of  the  fines  payable  to  the 
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8.  The  fonndation  of  parish  churches  in  England  took 
place  slowly  and  imperfectly.  For  a  great  length  of  time, 
according  to  Baeda,  the  bishops  still  wandered  about  their 
dioceses  with  their  assistant  clergy ;  and  even  in  the  middle 
of  the  seventh  century  Saint  Guthbert  journeyed  from  village 
to  village.  But  from  the  days  of  Archbishop  Theodore  the 
creation  of  settled  parishes  began  in  greater  numbers,  slowly 
extending  from  the  southern  parts  of  the  country  towards 
the  north ;  endowed  often  with  parcels  of  land  by  generous 
Thanes,  they  became  after  the  introduction  of  the  system  df 
church-tithes  more  uniformly  enriched  by  the  tithes  of  their 
parochial  districts.  The  Canons  of  Archbishop  Ecgberht  (Sx- 
cerpta  Ecgberhti,  Thorpe  ii.  100)  show  us  what  the  early 
Church  of  those  days  aimed  at.  The  parish  church  was  to 
be  endowed  with  a  hide  (mansus)  of  land,  and  this  hida  should 
remain  free  from  all  public  burthens,  whilst  all  property 
beyond  this  amount  should  be  subject  to  manorial  dues  and 
State  burthens.  The  laws  of  Eadgar  and  Cnut  of  a  later 
period  contain  the  rule  that  every  landowner  may  endow  a 
church  situate  on  his  Bdcland,  with  a  third  of  the  tithes, 
provided  there  be  a  graveyard  united  with  it;  where  there 
is  no  graveyard,  the  iithes  are  payable  as  before  to  the 
**  parent  "  Church,  and  a  new  income  is  to  be  provided  by  its 
founder  for  the  chapelry. 

These  attempts,  similar  in  character  to  the  ordinances  cl 
the  Emperor  Louis  (Pertz  ii.  626),  were,  however,  only  partially 
successful,  and  even  at  the  close  of  the  Anglo-Saxon  period 
the  endowments  were  somewhat  scanty  compared  with  the 
possessions  of  the  cathedral  churches  and  abbeys.  Mean- 
while, the  Church  income,  which  was  at  first  centralized, 
becomes  more  and  more  distributed  amongst  aad  firmly 
attached  to  the  bishops'  sees,  monasteries,  and  parsonages. 
A  settled  endowment  of  the  parsonages  became  the  rule  in  the 
ninth  century.  In  Domesday  Book  an  ** Ecclesia  sine  terra'* 
is  a  rarity.  From  the  manner  of  the  foundation  there  resulted 
an  extensive  right  of  patronage  over  the  benefices.  The 
Norman  Domesday  Book,  in  which  the  list  of  them  is  imper- 
fect, specifies  hardly  more  than  1700  churches,  endowed  with 
parcels  of  land  of  from  five  to  fifty  acres,  and  showing  a  veiy 
unequal  distribution  of  the  ecclesiastical  benefices  in  the 
various  parts  of  the  kingdom.  (8) 


Chnroh,  was  alaoordered  to  be  paid 'to 
the  poor.  All  such  fouDdations,  how- 
ever, found  no  stability 'in  the  system 
of  temporal  administration,  for  suoh 
contributions  were  speedily  spent  and 
forgotten;  hospitals  and  almshouses 
belonging  to  the  monasteries  and  cathe- 


drals fonned  just  those  permanent  insti- 
tutions OQ  which  the  system  depended 
(Kemble,  ii.  c  II.) 

(3)  As  to  the  nature  of  tiie  ecde* 
siastical  benefices,  Domesday  Book 
alone  gives  us  reliable  inforraatioD 
(Ellis,  Introd.  i.  pp.  286, 295).    Glebea 
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These  institutions  of  the  Church,  as  regards  her  property 
as  well  as  her  ministers,  are  firmly  bound  up  with  the 
secular  state. 

n.  ®]^e  ^toiertg  of  S^t  ®]^tttcjb  attained  an  extent  which, 
at  the  close  of  the  Anglo-Saxon  period,  towers  far  above  the 
importance  of  the  royal  revenues.  Intellectual  and  industrial 
labour  aUke  require  property  for  their  maintenance  and  de- 
velopment ;  but  intellectual  labour  has  been  always  compelled 
to  associate  itself  with  the  existing  system  of  property.  In 
the  Middle  Ages  it  was  obliged  to  acquire  great  landed  estates 
in  order  to  keep  on  terms  of  equality  with  freehold  owners. 
The  amount  of  Church  property,  as  a  whole,  long  retained 
that  relative  importance  which  the  intellectual  life,  centred 
in  the  Church,  might  well  claim,  in  comparison  with  military 
life  or  industrial  pursuits.  The  separate  elements  may  be 
grouped  in  the  foUowing  order.:-        ' 

1.  The  landed  property  of  the  Church  had  to  maintain  itself 
on  an  equal  footing  with  the  fully  secured  allodial  estate,  at 
a  time  when  such  property  was  a  necessary  condition  of  foil 
legal  capacity  and  equality.  But  it  is  an  old  experience  that 
recently  converted  races  know  no  bousds  in  their  liberality 
towards  the  Church.  Following  the  example  of  King  ^thel- 
bert,  who  bestowed  his  palace  with  its  lands  upon  St.  Augustine, 
the  Anglo-Saxon  kings  and  magnates  also  made  rich  gifts. 
The  manifold  Anglo-Saxon  records  lead  one  to  suppose  that 
almost  every  princely  personage  bestowed  some  such  gift  on 
departing  this  life.  A  person  entering  a  monastery  not  un- 
frequently  brought  his  whole  fortune  with  him ;  the  children 
of  distinguished  parents  brought  at  least  a  donation  of  lands. 
Becovery  from  severe  illness  and  escape  from  disasters,  as 
well  as  joyous  events,  were  commemorated  by  donations, 
which  the  clergy,  whose  co-operation  at  the  making  of  wills 
was  indispensable,  commended  to  the  consciences  of  rich 
sinners  agitated  by  the  fear  of  death.    Even  the  severe  losses 


of  more  than  50  acres  (as  one  of  88, 
one  of  100,  and  another  of  120  aoies  of 
patftore  land)  are  solitary  instances;  on 
the  other  hand,  a  ohnz^  without  land 
is  also  a  rarity  in  the  great  register 
of  land.  Bat  ohnrches  without  land 
Mpear  to  have  heen  omitted,  owing  to 
the  orig^inal  object  of  the  book.  In  the 
legislation,  the  continual  increase  in 
the  number  of  parish  ehurohes  is  visible 
in  the  distinction  of  Tflrioos  classea  In 
a  principal  church  QilAfod  myntter) 
breach  of  the  peace  is  Tinted  with  a 
penalty  of  £5 ;  in  ordinary  churches  of 
120  shillings;  in  still  smaller  of  60 
shillings,  and  in  chapels  of  30  shillings 
(Athlr.  viiL  5 ;  €)n.  i.  3,  sees.  1, 2 ;  Hen. 


79,  sec.  6^;  A  pp.  iv.  8).  The  mainte- 
nance of  the  parish  chureh  allbrded  the 
first  reason  for  the  participation  of 
the  community  in  the  control  of  the 
Church  property.  The  analogy  of  the 
parochial  system  of  northern  countries 
and  of  the  later  riehts  of  the  parish- 
•ioners  in  England  justify  the  con- 
clusion that  the  Saxon  parishioners 
also  participated  to  a  certain  degree  in 
the  management  of  the  Church  property 
whiuh  had  been  formed  from  their  con- 
tributions. The  Church  of  the  later 
Middle  Ages,  when  her  pretensions 
were  at  the  highest,  would  scarcely 
have  recognized  such  participation,  had 
it  not  been  founded  on  anoient  custom^ 
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which  the  Church  experienced  through  the  destructiye  frenzy 
of  the  Danish  pirates  were  soon  made  good  by  donations 
from  converted  Danish  magnates.  Accor£ng  to  the  manner 
of  property  in  those  days,  to  landed  estates  were  attached 
reserved  dues,  services,  and  rights  of  protection  over  tenants. 
Profitable  rights  of  this  description  might  also  be  the  im- 
mediate subject  of  the  bounty.  Boyal  donations  especially 
include  tolls  and  market  dues,  forests,  harbours,  fisheries, 
mines,  and  rights  of  pasturage.  There  are  further  attached 
to  great  landed  estates,  the  magisterial  rights  which  had 
become  extended  by  grants,  and  the  whole  lordship  over  the 
soil  in  its  Anglo-Saxon  conception.  Thus  arose  the  landed 
property  of  the  Church,  almost  continually  growing  and 
increasmg,  until,  in  the  case  of  many  cathedrals  and  monas- 
teries, it  was  equal  to  that  of  the  temporal  great  Thanes ; 
and  compared  with  it,  the  single  parcels  of  land  belonging  to 
the  parish  churches  bore  about  the  same  proportion  as  the 
small  yeoman  freeholds  of  that  time  bore  to  the  lordships  of 
the  Thaini  regis,  (a) 

2.  The  payment  of  tithes  was  almost  as  important  for  the 
permanent  and  uniform  endowment  of  the  ecclesiastical  insti- 
tutions as  the  possession  of  landed  property.  As  in  the  whole 
of  Christendom,  so  in  England  as  early  as  the  end  of  the 
eighth  century,  the  united  exertions  of  the  clergy  led  to  a 
recognition  of  the  right  to  tithes  by  the  National  Assemblies 
of  Mercia  and  Northumberland.  A  decided  legal  recognition 
was  first  made  in  ^thelstan's  '*  Constitutio  de  Dedmis"  since 
which  time  the  temporal  power  agreed  likewise  to  these  taxes 
being  raised  by  the  royal  gerefas.  One  third  part  of  the  tithes 
was  to  be  expended  on  repairing  the  church,  a  second  for  the 
ministers  of  God,  the  remaining  part  for  God's  poor  and  for 
needy  labourers  (Athlrd.  viii.  6).  Nearly  every  subsequent 
reign  confirmed  afresh  the  legal  liability  to  tithes  with  the 
assent  of  the  Witan.      The  Church  accordingly  gained  a 


(a)  The  landed  properly  of  the 
Ghuioh  IB  dealt  with  by  Kemble,  ii 
o.  10.  To  give  an  instance  of  the 
unequal  dieMbution  of  landed  pro- 
perty, it  will  be  sufficient  to  mention 
that  the  district  of  Ghiloombe  (a  part 
of  the  possessions  of  the  bishopric  of 
Winchester)  is  reckoned  at  100  hides 
(CSod.  Dipl.  642).  However,  such  a 
concentration  of  estates,  which  might 
have  led  to  separate  territories  was  just 
as  little  possible  with  ecclesiastical 
estates  as  with  temporal  magnates, 
from  whose  grants  tney  principaUy 
arose.  It  is  true  tbat  King  Withred 
of  Kent    and  ^thelbald  of  Mercia 


declared  their  wish  to  free  the  eccle- 
siastical estates  within  their  realms 
from  ''temporal  burthens,  labours, 
duties,  and  contributions,"  but  hereby 
only  burthens  attached  to  land  were 
meant,  and  it  is  expressly  declared 
tbat  the  three  common  burthens,  '*  «x- 
peditio  exereiluit  bwrgorwn  oonttructia, 
potUium  refeetiOf**  are  not  included. 
Few  grants  to  the  Church  can  be 
cited  without  the  reservation  of  these 
common  burthens,  which  later  juris- 
prudents have  styled  the  ^^trinoda 
necetnUu  "  (Palgrave,  L  156, 157, 160, 
161). 
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right  of  direct  taxation  much   earlier    than    the  temporal 
State,  (b) 

8.  Besides  the  tithes  there  were  periodical  contributions  of 
minor  importance,  as  burial-service  fees,  candle-dues,  and 
plough-alms,  contributions  which,  at  first  depending  on  liber- 
ality, became  local  customs,  and  were  at  last  recognized 
in  the  decrees  of  the  National  Assembly.  To  such  belongs 
also  a  Church  rate  (Ciric  sceat),  which  was  to  be  paid  on  St. 
Martin's  day  by  etery  free  household,  and  regi^ated  in  a 
certain  proportion  to  the  produce  of  household  and  farm ;  but 
a  general  carrying  out  of  this  measure,  in  spite  of  legal  recog- 
nition, was  not  achieved,  and  in  Norman  times  it  is  only 
met  with  as  a  customary  tribute  paid  by  certain  individual 
estates.  As  occasional  sources  of  income  may  be  mentioned 
the  numerous  gifts  made  by  believers,  consisting  of  movable 
goods,  such  as  crosses,  rings  and  jewels,  provisions,  etc. ; 
which,  in  the  wills  of  the  Anglo-SaiLon  magnates,  are  extended 
to  presents  of  whole  herds  of  horses,  oxen,  sheep,  and  pigs — 
**pro  salute  animao"  (c) 

in.  '2i:]be  ^oUtfcal  ^oKftfon  of  (^  ®tt\t%imkBl  ^tnteters 

shows  a  more  <;omplete  and  closer  union  between  the  Church 


(b)  The  Chtvob  tithes  are  first  men- 
tioned in  the  written  law  in  a  synodal 
decree  of  the  year  786  (Selden,  o.  8, 
sea  2),  which  proves  their  oonfirmation 
by  the  temporal  ^wer  by  decrees  of 
the  kings  of  Mercia  and  Northnmber- 
land  in  their  National  Assemblies. 
Liability  to  tithes  is  next  reooenized 
in  the  law  of  King  Eadwara  and 
Onthram  abont  the  year  900  (E.  et  O. 
e.  6),  briefly  mentioned  in  Athlst  iU. 

1,  bnt  at  full  length  in  an  ordinance 
respecting  tithes  (Athlst.  i.  sees.  1-5} 
with  two  rather  different  texts.  The 
ordinance  speaks  ,only  of  the  ^  assis- 
tance "  of  the  bishops,  and  is  addressed 
to  the  gerfifas  as  an  official  notice. 
Later  recognitions  are  to  be  fonnd  in 
Bdw.  i  2;  Edg.  ii.  1,  2,  3 ;  ly.  1,  sees. 
8,  4;  Athlr.  y.  11 ;  yi.  17 ;  yu.  1,  sees. 

2,  i, 7 ;  yiii  ft-9,  14,  15;  Cn,  i.  8,11; 
Edw.  Gonf.  7.  8.  That  a  third  of  the 
tithes  is  to  be  expended  on  repairing 
the  ohnroh  is  repeated  by  Atiilr.  yiL 
6;  bat  the  fines  payable  to  the  Church 
shall  also  be  need  for  the  same  purpose 
(Athlr.  y.  57),  Uiat  the  bishop  especially 
(Edm.  L  5),  and  eyery  one  generaUy, 
should  contribute  to  the  repair  of  the 
ehunsh,  by  Cn.  ii  65. 

(o)  Among  the  smaU  periodical  con- 
tributions, the  Ciric-sceat  has  been  the 
subject  of  a  prolix  discussion,  which 
Is  connected  with  the  disputed  posi- 


tion of  the  '^Chnroh-mte"  of  to-day. 
Its  nature  has  been  nowhere  exactly 
described,  yet  there  are  many  reasons 
for  belieying  that  it  was  intended  to 
be «  gift  of  the  first-fruits  of  the  field 
after  the  mo<lel  of  the  Mosaic  law. 
The  mention  of  it  in  the  statutes  is 
exceedingly  frequent  (Ine,  4,  6 ;  Edg. 
ii  2,  8;  iy.  1;  AthL  yi.  18;  yii  4; 
yiii.  11;  Cn.  L  10;  ii  11).  The  col- 
lection  of  it  was  especially  inculcated 
npon  the  gergfas  (Athlst  i  4),  under 
threat  of  excommunication  (Edm.  i  2). 
It  can  therefore  hardly  be  denied  that 
the  legi^tion  intendea  to  recognize  a 
jpeneral  Church  contribution,  but  that 
its  ley^g  found  an  obstinate  resis- 
tance in  the  opposition  the  yeomen 
especially  riiowed  towards  it,  and  was 
accordingly,  in  spite  of  all  ordinances, 
only  partiaUy  carried  out.  Eemble 
(ii.  460,  suppL  D.)  endeayours  to  main- 
tslin  a  thoroughly  fictitious  yiew.  A 
good  discussion  of  the  question  is  found 
in  Schmid  (Olossarium,  545-^547).  From 
the  success  that  attended  their  imposi- 
tion, the  innumerable  absolution  moneys 
for  &sts  and  penitences  ma^  be  included 
in  the  periodical  Church  tributes.  From 
the  multiplication  of  these  means  of 
grace  the  penitentiary  books  of  this 
period  giye  an  extraordinary  picture  of 
the  abuse  of  an  idea  originally  proper 
and  mond. 
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and  the  laity  than  in  most  countries  of  the  continent.  Whilst 
Christianity  in  other  countries  took  its  rise  in  the  poorer 
classes  of  the  population,  in  England  the  conversion  began  its 
work  with  the  kings,  their  households  and  followers,  their 
Witan  and  Comites,  and  spread  downwards  from  them  into 
the  communal  and  family  life  of  the  people.  It  was  natural, 
therefore,  that  the  result  should  be  a  close  connection  with 
family,  community,  and  government.  The  clergy  belonged  to 
the  nation's  "  family-life,"  for,  from  the  very  first,  they  were 
taken  from  all  classes  of  society,  from  the  king's  son  down  to 
the  bond-theow.  Monastic  life,  with  its  strict  observance  of 
the  rules  of  the  order,  certainly  demanded  the  sacrifice  of 
family  ties^  but,  on  the  other  hand,  the  secular  clergy  were, 
and  continued  to  be,  to  a  great  extent,  in  the  married  state. 
The  injudicious  zeal  of  Dunstan,  indeed,  endeavoured  to 
bend  even  the  secular  clergy  under  the  rules  of  the  order. 
In  a  time  of  great  abuses  and  a  threatened  alienation  of  the 
Church,  the  clergy  should  belong  exclusively  to  the  spiritual 
profession*  The  force  of  custom  was,  however,  so  strong  in 
the  national  Church  that  a  score  or  two  of  years  later  the 
ecclesiastical  rigime  was  not  materially  changed,  and  celibacy 
did  not  become  an  established  rule  of  the  Anglo-Saxon 
Church.  The  clergy  belong  to  the  civil  community  through 
the  liability  of  their  corporate  estates  to  the  payment  of 
common  burdens.  With  unimportant  exceptions,  the  deeds 
of  grant  even  to  the  most  favoured  monasteries  declare  their 
ever-recurring  "  trinoda  necessitas  " — the  perpetual  liability  to 
"  Brycgbote,  Burhbote,  and  Fyrd  " — to  which  are  joined  many 
other  services  reserved  to  the  King;  whilst  on  the  other 
hand  the  Church  participated  in  aU  rights  and  privileges  of 
landed  property.  Hence  was  preserved  a  feeling  of  common 
interests  and  rights  bound  up  in  a  close  bond  of  union.  The 
Canons  show  that  on  the  part  of  the  Church  there  was  no 
attempt  to  obtain  fundamental  immunities  in  this  respect, 
even  though  a  monastery  here  and  there  endeavoured  in  its 
deeds  of  grant  to  acquire  some  special  benefit.  As  an 
established  principle,  the  clergy  remained  subject  to  the 
secular  authority,  viz.  the  royal  military,  legal,  police,  and 
finance  control;  subject,  however,  to  the  following  general 
rules: — 

L  The  obligation  of  the  clergy  to  military  service  was  not 
abolished  by  any  Anglo-Saxon  statute,  although  no  compulsion 
was  used  towards  the  higher  ordAnet.  The  latitude  of  ad- 
ministrative arrangement  of  the  militia  in  the  County  and 
Hundred  Assemblies  readily  allowed  of  substitution ;  the 
interests  of  neighbours,  however,  took  care  that  the  eccle- 
siastical estates  furnished  contingents  for  the  national  defence 
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as  nearly  as  possible  pro  rata,  and  that  the  favour  shown  to 
the  Ghureh  should  at  all  events  not  increase  their  own  obliga- 
tions. (1) 

2.  The  judicial  duties  of  the  clei'gy  were  as  follows :  in  a 
dispute  with  the  laity  they  must  seek  justice  in  the  Hundred 
and  Shir-gemote,  to  the  criminal  jurisdiction  of  which  they 
were  subjected,  equally  with  the  layman.  Clergy  appear 
amongst  the  judging  Witan  (Alfr.  88,  sec.  2).  They  appear 
especially  active  in  the  administration  of  oaths,  and  in  con* 
ducting  the  ordeals  (Edw.  Gonf.  c.  9).  Clerics  perform  the 
functions  of  notaries  in  cases  of  contract,  grants,  and  wills, 
'^  qtumiam  tabeUionum  vsus  in  regno  Anglim  non  habetur  " 
(Matth.  Paris,  Hist.  Hen.  iii.),  and  appeaor  also  as  taking 
depositions  (Edm.  iiL  5 ;  Athlst.  ii.  10) ;  under  their  super- 
intendence marriages  are  contracted  (App.  vi.  8).  They  are 
consulted  as  arbiters  and  councillors  in  actions  at  law.  They 
are  employed  everywhere  as  clerks  of  the  court.  Even  the 
office  of  Shir-gerefa  was,  in  certain  cases,  filled  by  clerics, 
and  if  the  ecclesiastical  canons  in  general  forbid  their  exercise 
of  that  office,  it  is  only  a  proof  tha;t  such  an  occupation 
was  legally  permissible.  A  privilege  is  accorded  the  clerics 
only  in  the  case  of  taking  of  oaths,  in  which  the  application 
of  the  ordinary  principles  would  have  led  to  hardships ;  but 
here  at  the  same  time  the  special  credibility  of  a  servant 
of  God  was  taken  ruto  consideration.  This  purgation  by 
oath  was  regulated  and  facilitated  by  the  passing  of  special 
laws  (Athlr.  viii.  16).  Of  more  importance  than  such  moderate 
favours,  appears  the  peculiar  legal  jurisdiction,  which  was 
formed  in  the  interests  of  the  Church,  in  catms  ecclesia^ticis, 
and  for  clerical  delinquencies.  This  was  without  detriment 
to  the  secular  legal  jurisdiction,  and  only  applied  to  the  new 
relations  which  arose  from  the  ecclesiastical  ordinances, 
and  which  could  not  be  considered  as  suitable  objects  for  the 
judgment  of  the  national  courts  in  the  form  they  then  had 
(Edw.  et  G.  12 ;  Cn.  ii.  48,  58).  Beyond  this  an  exemption 
of  the  ecclesiastics  from  the  secular  judicial  jurisdiction  was 
never  established  during  the  Anglo-Saxon  period.  (2) 


(1)  Immnnity  firam  militoiy  servioe 
.  M  nerer  direoUy  stated  (Paigrave,  i 
IM,  157).  We  find  in  times  of  danger 
the  higher  clerics  frequently  amongst 
the  warriors  and  amongst  the  dain ; 
▼et  a  personal  sommons  of  the  clergy 
isnevor  spoken  of.  An  obligation  to 
fdmiah  soldiers  aooording  to  the  pro- 
pcntion  of  eeolesiastlcal  property  is 
expressly  mentioned,  and  sometimes 
even  the  eustomary  number  of  the 
tnwpsy  as  in  a  large  grant  to  a  mon- 


astery, **  expedittonem  cum  duodeeim 
vasaUis  et  cum  tantis  acutis  exerceant " 
(in  821 ;  Ood.  Dipl.  272).  To  look 
to  this  was  the  duty  of  the  Shir-ger^fa. 
(2)  As  regards  jurisdiction,  Eemble 
(U.  878)  rightly  remarks  that  the 
numerous  precautionary  measures  con- 
tained'in  tne  statutes  as  to  the  manner 
of  oonducting  law  suits  by  clerics, 
afford  a  complete  proof  of  their  sub- 
jection to  the  secular  jurisdiction,  as 
an  established  principle.     (He  cites 
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8.  The  principle  by  which  they  were  subjected  to  the  secular 
criminal  jurisdiction  brought  the  ecclesiastics  also  under  the 
police  jurisdiction  of  the  Crown.  The  duty  of  maintaining 
the  peace  was  extended  naturally  and  particularly  to  clerics. 
On  their  landed  estates  they  were  responsible  for  their  tenants, 
servants,  and  dependants,  with  all  the  strict  obligations  that 
later  legislation  imposed  for  the  maintenance  of  the  peace. 
From  the  system  of  special  peace  proclamations,  there  resulted 
a  further  co-operation  of  the  ecclesiastical  and  secular 
authorities  to  secure  the  peace  of  ecclesiastical  persons, 
possessions,  and  seasons,  but  this  was  founded  upon  the 
"  King's  peace  "  (Will.  i.  20).  (3) 

This  universal  interweaving  of  the  clergy  with  the  secular 
community  led  further  to  their  employment  in  the  offices 
of  the  middle  and  higher  grades  of  the  administration.  In 
the  County  Assembly  the  Bishop,  Ealdorman,  and  Sheriff 
preside  together,  but  with  this  proviso,  that  matters  of  a 
purely  ecclesiastical  character  are  generally  determined 
separately.  Under  these  circumstances  the  Bishop  could  also 
take  cognizance  of  purely  secular  matters,  such  as  the 
control  over  weights  and  measures,  the  rules  of  inheritance, 
and  other  affairs,  which  appear  in  later  times  in  England 
as  remarkable  extensions  of  the  ecclesiastical  jurisdiction. 
As  the  support  of  the  ecclesiastical  authorities  is  a  duty  of 
the  Shir-gerefa  (Athlst.  i.  pr.  sec.  4 ;  Edg.  i.  8  ;  Athlr.  viii.  8, 
82 ;  Cn.  i.  8),  so  also  it  is  made  the  Bishop's  duty  to  superin- 
tend and  support  the  Shir-gerefas.  The  punishments  for  dis- 
obedience inflicted  upon  the  gerefa  who  neglects  his  official 
duties,  or  delivers  an  unjust  sentence,  are  to  be  enforced  by 
the  Bishop  (Athlst.  i.  26;  Edg.  iii.  sec.  3).     It  is  not  clear 


Atblr.  18,  19 ;  Athlr.  yui.  19-24,  27 ; 
On.  L  sea  5 ;  ii.  seo.  41 ;  Hen.  i 
64,  eea  8 ;  5,  sec.  7  at  aeq. ;  57,  sea  9). 
Their  endeavours  to  gain  immunity 
horn  the  secular  jurisdiction  can  be 
perceived,  however,  in  the  following 
points.  In  disputes  of  the  clerics 
among  one  another,  the  Church  in 
early  times  insisted  that  the  parties 
should  refer  the  matter  exclusively  to 
the  ecclesiastical  superior  (Oanon,  Edg. 
7).  The  priest  found  guilty  of  murder 
was  deprived  by  the  ecclesiastical 
authorities  of  his  priestly  consecration, 
and  handed  over  as  a  layman  to  the 
criminal  jurisdiction  (Alfr.  21 ;  Athlr. 
viii.  26 ;  Gn.  ii.  41).  Clerics  were  sub- 
ject, in  addition  to  the  fines  or  penalties 
of  the  secular  authorities,  to  a  special 
Church  penalty  (Edw.  et  G.  3 ;  Athlr. 
viii.  27 ;  Cn.  ii.  5,  sea  8).    In  the  case 


of  capital  offences  they  were  to  be 
tx)nfined  in  prison,  until  the  sentence 
of  the  Bishop  had  been  passed  (Edw. 
et  G.  4,  sec.  2;  Cn.  ii.  43).  But  a 
recognized  ecclesiastical  court  is  not 
found  until  the  Norman  period  (Leges 
Will.  I.  sec.  4 ;  Hen.  i.  57,  sea  9). 

(3)  In  the  province  of  maintenance 
of  the  peace,  the  express  duty  was  im- 
posed on  the  Bishops  of  restoring  order, 
and,  in  conjunction  with  the  secular 
judges,  of  preventing  wrong  (*^  Insti- 
tutes of  Eocles.  Polity,  Thorpe,  iL  312). 
The  Bishops  enjoy  a  speciu  right  of 
asylum  in  analogy  to  that  of  the  ^Lldor- 
man.  In  addition  to  the  King's 
peace  the  Charch-peace  is  especially 
mentioned  as  God's  command  (Athlr. 
V.  10,  21 ;  vL  13,  26);  and  is  even  set 
above  the  King's  peace  (Cn.  ii  1,  seo. 
1 ;  App.  iv.  1,  31). 
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whether,  and  if  so  how  far,  these  divided  official  functions, 
which  mutually  acted  and  reacted  on  each  other,  extended 
downwards  into  the  Hundreds.  But  upwards  they  meet  in 
the  general  National  Assembly,  in  the  appearance  of  the 
Bishops  and  greater  abbots  in  the  Witenagemote  among  the 
King's  Thanes,  of  whom  they  always  take  precedence. 

The  bringing  of  the  clerics  under  th6  duties  of  the  com- 
munity led  immediately  to  ranking  the  clergy  according  to 
the  class  relations  of  those  times.  As  in  the  Anglo-Saxon 
thaneship  public  duty  and  office  combine  with  possession  of 
property  to  form  a  cla^  privilege,  so  do  they  also  among 
the  higher  ranks  of  the  clergy.  In  the  civil  State,  property 
leads  to  office ;  in  the  ecclesiastical,  office  leads  to  property^ 
and  places  the  Bishops  and  greater  abbots  upon  an  equaUty 
with  the  great  Thanes,  and  the  beneficed  clergy  with  the 
ordinary  Thanes  of  the  county.  The  equalization  of  the 
Bishops  with  the  Ealdormen — ^that  is,  with  the  highest  digni- 
taries of  the  civil  State — was  brought  about  with  complete- 
ness, and  knew  no  exceptions.  This  was  done  in  the 
matter  of  the  Weregelt  (App.  vii.  2.  sec.  8 ;  Hen.  i.  68,  sec. 
6) ;  of  the  compensation  for  murder  (Edw.  Gonf.  12,  sec.  5) ; 
of  the  Bishop's  Borg  and  Mundfyrd  (Alfr.  8 ;  Gn.  ii.  58 ; 
App.  iv.  11) ;  of  the  Burhbryce  (Ine,  45 ;  Alfr.  48) ;  of  the 
gage  of  battle  (Alfr.  15;  App.  iv.  12);  the  Bishop's  right  of 
asylum  (Athlst.  v.  4;  App.  iv,  5);  and  the  punishment  for  dis- 
obedience (Hen.  85,  sec.  1 ;  87,  sec.  5).  In  the  same  manner 
the  position  of  the  priest  as  '' Mass-thane  '^  was  in  word  and 
deed  established  by  law.  He  is  worthy  of  the  rights  and  the 
Weregelt  of  a  Thane  (Athlr.  v.  9 ;  vi.  5 ;  viii.  28 ;  Gn.  i.  6, 
sec.  2).  The  Weregelt  was  fixed  among  the  northmen  alike 
for  the  Mass-thane  and  the  secular  Thane  at  2000  thrymsas 
(App.  vii.  2,  sec.  5),  and  in  proportion  to  it  was  the  higher 
value  of  the  priest's  oath  (Wihtr.  16,  17,  18 ;  App.  vii.  2). 
The  amount  of  the  Weregelt,  however,  was  a  matter  of 
dispute  (Dialogus  Ecgb.  12 :  Thorpe  ii.  92),  the  later  opinion 
being  that  it  was  decided  oy  birth-rank  (Hen.  i.  68,  sec.  8). 
The  lower  orders  of  clergy  had  in  the  scheme  of  penalties 
the  ordinary  position  of  the  liher  homo  or  ceorl. 

The  National  Assembly,  finally,  forms  the  central  point  in 
which  the  civil  State  becomes  bound  up  with  the  ecclesiastical. 
Under  the  personal  direction  of  the  King,  affairs  of  ecclesias- 
tical polity  were  here  in  the  first  place  discussed  mostly  by 
the  Prelates  exclusively ;  but  all  the  secular  decrees  of  the 
so-called  Legislature  of  this  time  were  framed  by  Thanes  and 
Prelates  in  common.  The  profession  of  the  Ghurch  forms 
herein  a  counterpoise  to  the  preponderating  influence  of 
property.    In  the  decrees  of  the  National  Assembly  this  oo- 
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operation  of  the  clergy  is  as  perceptible  in  its  leaning  towards 
the  side  of  humanity,  as  the  governing  power  of  the  kingship 
is  seen  in  its  defence  of  the  liberty  of  the  subject.  This 
periodical  personal  meeting  of  the  King  with  Prelates  and 
Thanes  kept  alive  the  idea  of  a  final  unity  of  civil  and 
ecclesiastical  authority  in  human  affairs.  The  two  powers 
strove,  by  harmonious  co-operation,  to  realize  the  higher 
calling  of  the  State.  The  ever-renewed  and  ever-enlarged 
protection  which  the  royal  power  bestowed  to  the  Church  was 
requited  by  the  clergy  by  repeated  admonitions  to  respect 
and  obedience  to  the  sacred  and  inviolable  person  of  the 
King,  ''the  hallowed  lieutenant  of  Christ,"  as  he  is  called 
in  a  Saxon  homily,  the  "  Chrxstus  Domini"  as  an  eccle- 
siastical assembly  at  Gealchyth,  in  785,  styles  him.  In 
conformity  with  this  the  secular  laws  regard  the  King  as 
Christ's  representative,  "  Cristes  gespelia  "  (Athlr.  viii.  2,  42), 
as  the  "  vicarius  Summi  Regis  "  (Edw.  Conf.  17).  Even  Ine 
of  Wessex  calls  himself  ''mid  Godes  gife  West  Seaxena 
Cyning"  (Ine  pr.).  On  the  other  hand,  kings,  whose  aim 
was  the  civilization  of  their  people,  the  introduction  of  science 
and  art,  the  peace  of  the  realm,  and  improvements  in  the 
administration,  were  obliged  to  foster  the  Church  and  obey 
her  judgment  and  her  counsel,  as  was  done  by  Alfred  and 
Charlemagne.* 

The  Anglo-Saxon  Church  was  certainly  not  a  perfect  ex- 
pression of  the  doctrines  of  the  Holy  Scripture,  but  a  form 
of  Christianity,  with  a  strong  admixture  of  superstition  and 
formalism.  Of  course  the  worship  of  saints  and  relics,  sub- 
mission and  liberality  towards  the  clergy,  due  observance  of 
imposed  penances  and  fasts,  were  her  chief  doctrines,  and  for 
these  ignorance,  superstition,  and  an  evil  conscience  afforded 
more  scope  than  for  any  other  doctrine.  But  the  Church 
existed,  and  existed  as  a  great  moral  power,  in  a  period  in 


*  The  number  of  the  olergy,  espe- 
cially of  the  inferior  orders,  and  of  the 
monks  was  very  great.  The  peaceful 
inclinations  of  the  Anglo-Saxon  popu- 
lation, after  they  had  become  firmly 
settled,  and  had  devoted  themselves  to 
the  industrious  cultivation  of  the  soil, 
the  disappearance  of  the  adventurous 
spirit  of  enterprise,  and  of  the  prospect 
of  booty,  the  increasing  influence  and 
rich  possessions  of  the  Church,  at- 
tracted the  lower  classes  in  almost  in- 
credible yetweU-authenticated  numbers 
to  her  service.  The  Venerable  Bssda 
himself  allows  that  by  the  immoderate 
squandering  of  State  property  the  de- 
fence of  the  country  was  endangered, 
and  the  King  rendered  incapable  of  re- 


warding his  brave  warriors  according 
to  their  merit&  With  regard  to  the 
position  of  the  clergy  (cf.  below,  Cap. 
Vl.),  the  amount  of  the  Weregelt  was, 
according  to  the  law  of  the  northerners, 
fixed  expressly  at  two  thousand  thrym- 
sas,  the  same  as  that  of  the  civil 
Thane  (App.  vii.  2,  sec.  5),  that  of 
the  Bishop  and  Archbidiop  at  eight 
thousand  and  fifteen  thousand  thrymsas 
(App.  vii.  2,  sees.  2,  3).  As  regards 
the  marriage  of  clergy,  we  find  even 
that  of  Bishop  Wilfrid  (Eemble,  it 
SS3).  As  against  the  danger  of  the 
abuse  and  the  alienation  of  the  Churchy 
the  picture  given  b^  Eemble  (ii.  825) 
will  apply  also  to  this  period. 
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which  physical  strength  and  possession  of  property  were 
almost  the  only  recognized  forces.  She  contained  within  her 
that  kind  of  Christianity  of  which  the  times  were  capable ; 
jnst  as  the  secular  State  embodied  that  idea  of  liberty  which 
the  times  conld  understand.  This  Christianity,  beyond  all 
dispute,  had  blended  together  the  Saxons,  Angles,  and  Jutes 
of  the  sixth  century,  and  welded  them  into  one  peace-loving 
and  law-abiding  people,  had  humanizjed  their  manners,  en- 
couraged habits  of  industry,  stamped  upon  all  the  institutions 
of  the  community  a  milder  and  kindlier  character,  had  elevated 
the  intellect,  and  produced  in  men  like  Baeda  and  Alcuin 
geniuses  of  the  first  order,  such  as  can  only  arise  from  similar 
surroundings. 

When,  then,  for  two  long  epochs  the  kingdom  was  inundated 
by  hordes  of  northern  pirates,  when  the  newly  consolidated 
kingdom,  labouring  under  unspeakable  distress  and  disorder, 
seemed  likely  to  succumb  once  more  to  the  fate  attending  the 
migration  of  nations,  then  for  a  second  time  the  Church 
accomplished  a  great  work  of  conversion,  which,  effecting  a 
marvellous  change,  brought  the  barbarian  hordes  of  pirates 
into  peaceable  relations  with  the  land  and  the  people,  and 
effected,  with  surprising  rapidity,  the  blending  of  the  two 
nations  into  one. 

This  position  of  the  Church  and  her  popular  internal  organi- 
zation determined  likewise  the  relation  of  the  Anglo-Saxon 
Church  to  the  papal  chair.  The  national  exclusiveness  which 
is  shown  in  the  retention  of  the  mother  tongue  in  the  Liturgy 
and  the  Prayers,  prevented  the  Pope  from  obtaining  any 
consideraUe  influence.  The  zealous  endeavours  of  Wilfrid 
brought  about,  indeed,  a  conformity  in  some  important  doc- 
trines, but  no  enduring  influence  of  the  Curia  upon  the  English 
Church  government..  It  was  only  in  the  times  of  Arch- 
bishops Dunstan  and  Odo  that  a  Bomanizing  tendency  sprang 
up,  in  the  face  of  the  resistance  of  the  majority  of  the  clergy, 
a  tendency  that  conceded  to  the  head  of  the  Boman  Church 
a  supreme  authcnity,  and  in  certain  cases  put  it  into  actual 
practice.  This  tendency  was,  in  the  last  century  of  this 
period,  the  prevailing  one ;  but  more  in  aims  than  in  results. 
When  the  great  number  of  Anglo-Saxon  statutes  is  considered, 
the  close  of  the  period  can  point  to  only  a  very  small  influence 
exercised  by  the  Papal  Decretals.  The  Anglo-Saxon  eccle- 
siastical law  remained  a  national  one  in  a  fuller  measure 
than  in  any  other  country  of  Europe. 

KonToCBAFnEBY. — C||C  rclati0tl  branoe  of  tlie  missionary  labours  of 

t0 1^  jpapsi  ^i^it  had  been  for  a  long  Gregory  the  Great  and  St.  Angostine. 

time  bot  little  more  than  one  of  piety,  The  British  Cbnroh,  on  the  other  hand, 

combined  with  a  xespeotful   remem-  whioh  had  been  spread  from  the  north 
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by  the  Sootch  miaeionaries,  did  not 
recognize  the  rapremaoy  of  the  Bishop 
of  Borne,  and  the  binding  power  of 
oonnoiU,  which  he  alone  had  oonyoked ; 
and  she  had  alao  other  notLons  as  to 
the  time  of  the  Easter  Festival,  the 
priestly  solemnization  of  matrimony, 
etc  The  work  and  influence  of  this 
Ghnroh  within  the  Heptarchy  were 
croite  as  significant  as  those  of  Uie 
Roman  Ohuroh.  It  was  only  at  the 
end  of  the  eighth  centnry  that  Wilfrid, 
with  all  the  spirit  and  energy  of  his 
character,  first  represented  the  Boman 
primate  in  the  Anglo-Saxon  Church, 
and  in  some  matters,  such  as  in  the 
celebration  of  the  Easter  Festival, 
gained  a  notable  victory.  The  Anelo- 
Sazon  Church  has  to  thank  the  resUess 
strugp^les  of  this  man,  carried  on  often 
by  objectionable  means,  for  its  adhesion 
to  the  religious  system  of  Europe,  with 
all  its  weighty  consequences.  As  early 
as  the  ninth  century  a  oontiuentu 
writer  calls  the  English  **maxim€ 
famtliares  apostolicm  SbUm^  and  the 
Anglo-Saxons  became  the  most  active 
and  successful  of  Boman  missionaries. 
But  this  relation  ever  remained  merely 
an  authority  at  a  considerable  distance, 
and  one  which  contented  itself  with 
the  functions  of  arbiter  on  special  oc- 
casions, when  the  opinion  of  the  Apos- 
tolic chair  was  sought  in  consequence 
of  internal  dissensions.  The  best 
proofs  of  this  are  the  laments  which 
from  time  to  time  the  clerical  profession 
emits,  that  no  Church  was  m  a  worse 
state  of  bondage  than  the  English 
iyide  Eemble,  ii.  324). 

A  new  epoch  commences  with  the 
invasions  of  the  Danes.  Once  again 
the  irreconcilable  hatred  of  the  vagrant 
warriors  directed  itself  against  the 
peaceable  settlements  of  the  An^lo- 
Sazons,  and  with  especial  fury  against 
the  rich  seats  of  the  *'  lazy  "  monks,  who 
were  held  in  contempt  by  the  warriors. 
But  as  the  most  evil  days  have  pro- 
duced the  best  Christians,  the  Church 


raised  itself  triumphant  from  unutter- 
able ruin  to  the  work  of  converting  the 
Danes,  who,  after  they  had  accepted 
Christianiir,  entered  into  relations  of 
loyalty  and  fellowship  with  the  Anglo- 
Saxon  population.  Wi&  their  con- 
version not  only  did  the  selfish,  faithless 
spirit  of  the  old  worshippers  of  Odin 
appear  to  be  overcome,  but  from  the 
midst  of  the  Danes  themselves  went 
forth  the  most  zealous  priests  and  the 
highest  prelates  of  the  Anglo-Saxon 
Church.  In  this  period  it  is  Dunstan 
who,  with  his  well-known  strivings 
after  the  elevation  of  spiritual  power, 
represents  subjection  to  the  papal  see. 
With  the  Danish  element  a  new  spirit 
was  also  brought  into  ecclesiastical 
controversies,  and  with  characteristio 
energy  the  descendants  of  the  old 
Yikings  threw  themselves  into  the  dis- 
putes concerning  the  new  faith.  The 
spirit  of  asceticism  in  the  progressive 
portion  of  the  Church  is  an  expression 
of  the  deep  dissension  in  the  national 
spirit,  which  had  its  origin  in  the  in- 
vasion of  the  Danes,  and  in  the  growing 
contrast  between  poverty  and  wealth. 
It  is  certainly  by  no  mere  chance  that, 
two  centuries  a^r  Wilfrid,  not  only  a 
portion  of  the  clergy,  but  the  seoodar 
magnates  also,  strove  eagerly  for  the 
unity  and  power  of  the  Church  under 
the  papal  primate,  for  the  celibacy  of 
the  derey,  and  for  the  deliverance  of 
the  ministers  of  the  Church  from  the 
bonds  of  secularism,  and  that  these 
aims  for  many  years  showed  a  party 
tendency.  The  wretched  condition  of 
things  which  showed  itself  shortly  aftor- 
wards  under  iEthelred  II.  proves  to  the 
unbiassed  judgment  that  in  Churdh 
as  well  as  in  State,  licentiousness,  rude- 
ness, and  sensuality  called  aloud  for 
energetic  interference.  The  hierar- 
chical tendency  in  this  period  advanced 
a  step  further.  But  the  formal  ad- 
herence to  the  Curial  system  was  first 
brought  about  by  the  Noiman  conquest 
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CHAPTEE  VI. 

VL^  ^nglo-Sbaxon  (Zriass-ttlattons,  and  tj^e  Xatfonal 

Thb  mutual  relationship  between  property  and  the  perform^* 
ance  of  duties  to  the  State,  which  has  its  origin  in  the  duties 
we  have  described,  forms  the  first  basis  of  the  English  class- 
relations.  The  military,  legal,  and  police  systems,  and  even 
the  Church,  are  so  dependent  upon  the  performance  of  duties 
attached  to  property,  that,  so  far  as  regards  the  immediate 
claims  of  the  community,  the  landless  man  is  as  good  as 
non-existent ;  and  the  small  one-hide  property  is  only  capable 
of  satisfying  those  claims  in  an  incomplete  and  scanty  manner* 
With  the  development  of  private  property,  the  number  of 
subjects  capable  of  performance  of  duty  to  the  State  decreases ; 
the  majority  of  the  free-bom  subjects  appear  only  capable  of 
performing  such  duty  in  the  service  of  the  propertied  classes, 
and  in  this  sense  lose  their  position  of  national  independence* 
The  whole  nature  of  landed  property  contains  a  progressive 
tendency  towards  dependence,  which  continually  strives  after 
a  legal  recognition.  I  proceed  to  show  how  in  the  Anglo- 
Saxon  period  the  power  given  by  possession  and  the  legal 
title,  arising  by  the  performance  of  State  services,  operate 
in  the  formation  of  classes. 

1.  The  dependence  of  the  landless  classes  upon  property  is 
recognized  by  King  and  National  Assembly;  the  kind  of 
family  relations  which  have  hitherto  subsisted  become  State 
relations.  Attachment  and  fealty  to  the  lord  is  seen  to  be 
a  duty  that  can  be  enforced.  To  defend  the  lord  be(k)mes  a 
recognized  right  and  the  duty  of  the  vassal ;  treason  on  his 
part  against  his  lord  becomes,  like  treason  against  the  King, 
an  inexpiable  offence.  The  oath  of  allegiance  taken  to  the 
lord  is  worded  like  that  taken  to  the  King: — *^ Sicut  homo 
debet  essefidelis  domino  stio,  sine  omni  controversia  et  seditione, 
in  ma/nifesto,  in  occtUto,  in  amcmdo  quod  amabit,  nolendo  quod 
nolet.**    Personal  service  is  considered  a  lasting  necessity* 
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When  a  man  has  been  slain,  his  lord  receives  the  penalty  as 
a  legal  compensation,  as  the  King  does  where  independent 
persons  have  been  killed.  The  man  stands  under  the  special 
"  peace  "  of  his  lord.  And  any  person,  too,  who  has  a  claim 
against  the  man,  must  appeal  in  the  first  place  to  the  lord, 
and  afterwardis  to  the  King's  court.  For  this  the  lord  must 
admonish  his  man  to  fulfil  his  legal  obligations  towards  third 
parties  as  well  as  towards  the  State,  though  how  far  this  re- 
sponsibiUty  for,  and  quasi-representation  of,  the  man  went,  in 
respect  of  reparation  for  wrong  committed,  and  of  penalties, 
cannot  be  quite  clearly  ascertained  from  the  passages  in  the 
statutes.  These  principles  are  primarily  mentioned  as  ap- 
plicable only  to  the  personal  followers,  but  it  appears  to  be 
understood  that  they  were  equally  applicable  to  settlers  upon 
the  soil,  '*  coBoeten"  *'  ffeburen,**  and  tenants  upon  m«sne-land 
(amongst  whom  there  might  be  even  slaves).  The  power  of 
arrest  residing  with  the  lord,  was  certainly  extended  over  all 
dwellers  upon  the  soil  of  the  landlord,  whethet  they  were 
personal  servants,  tenants,  or  their  belongings.*^ 

2.  The  higher  diUies  in  the  military  and  legal  systems 
led  to  the  legal  recognition  of  a  higher  dass,  to  the-  notion 
of  Thaneship,  the  Anglo-Saxon  gentry,  and  to  farther  grada- 
tions. Even  before  the  time  of  /Wilfred,  the  retinue  which 
the  King  and  the  magnates  employed  in  the  service  of  war, 
and  appointed  to  the  royal  military  offices,  are  distinguished 
in  the  ranks  of  the  Georls,  a&  a  more  honoured  class.  Whether 
the  Thane  was  a  landed  proprietor,  or  only  a  grantee  of  folk- 
land,  or  land  held  of  a  superior,  or  whether  he  obtained  his 
subsistence  only  in  the  royal  household,  military  honour  and 
the  expensive  service  of  the  heavy-armed  soldier  caused  the 
whole  class  of  Thanes  to  stand  higher  in  the  social  scale  than 
the  possessors  of  one  hide,  and  the  landless  man.  The  higher 
character  of  the  services  performed  appears  now  as  a  sufficient 
reason  for  the  higher  legal  status  of  the  man  in  the  scale  of 
punishment,  in  giving  credible  evidence,  and  in  participation 
in  legal  proceedings.  The  immediate  standard  for  estimating 
a  man's  worth  is  the  weregeld,  which  has  been  fixed  in  a  pro- 
portion of  two  hundred  shillings  to  twelve  hundred ;  that  is, 
it  places  the  Thane  six  times  as  high  as  the  ordinary  free 
man.  Among  the  North  Angles  the  scale  is  as  266  thrymsas 
(=  200  shillings)  to  2000  thrymsaB.     The  last-named  sum 


*  As  to  the  recognition  of  a  legal 
condition  of  dependence  of  the  serving 
olaases,  and  those  who  were  settled 
upon  granted  land,  compare  especially 
K.  Maurer,  "Erit.  Zeitschrift,'^  ii  pp. 
381-865.  The  purely  personal  oaths 
of  the  Saxon  period  (for  the  Foimala 


of  which  see  Schmid,  App.  p.  405) 
haye  incorrectly  been  brought  into  con- 
nection with  the  later  feudal  sysienL 
Those  relations  of  dependence  are  stiU 
regarded  as  personal,  and  may  be  com- 
pared with  the  modem  regulations  for 
menial  seryants. 
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is  doubled  for  the  gerefa,  and  doubled  again  for  the  Ealdorman 
or  the  Bishop. 

But  since  under  ^l&ed  and  his  successors  every  estate  of 
five  hides  is  reckoned  in  the  militia  system  as  one  heayy- 
armed  man,  the  rank  of  a  Thane  becomes  the  right  (as  such) 
of  the  possessor  of  five  hides ;  and  the  dignity  of  Thane 
is  an  accumulation  of  rank  and  possession,  service  and  office, 
like  the  later  title  of  the  Barones.  Where  two  degrees  of 
the  higher  rank  occur,  as  a  twelve  hundred  man  (thane) 
and  six  hundred  man  (gesithcundman),  the  former  may 
denote  the  man  bound  to  military  service  with  an  estate  of 
five  hides,  the  latter  the  warrior  without  such  free  posses- 
sions. The  fine  or  compensation  which  the  King,  or  the  lord 
of  a  murdered  man  receives,  is  graduated  in  a  similar  manner 
(thirty,  eighty,  or  an  hundred  and  twenty  shillings).  In  the 
same  manner  was  calculated  the  protection  of  the  house-right 
where  the  peace  of  the  township  has  been  infringed  (five, 
fifteen,  or  thirty  shillings,  and  in  the  case  of  a  bishop  sixty, 
and  archbishop  ninety  shillings).  Analogous  again  are  the 
fines  for  violating  chastity  and  the  mmidvum  of  widows. 
The  whole  legal  system  of  this  period  primarily  rests  upon 
the  legal  protection  which  is  afforded  by  fines,  the  higher 
rate  of  compensation  being  invariably  a  recognition  of  a  higher 
class  privilege.  Where  landed  property  has  become  a  con-* 
dition  precedent  to  performanoe  of  service  to  the  State,  a 
larger  property  becomes  a  title  to  a  higher  position  in  the 
community.  And  where  a  higher  standard  for  the  normal 
performance  has  been  fixed,  the  smaller  freebom  man,  on 
the  other  hand,  no  longer  appears  as  a  ''full  man."  The 
majority  of  the  freebom  sink  down  to  incomplete  subjects  in 
respect  of  the  community — to  a  lower  class.  The  primitive 
origin  of  this  maxim  in  the  practice  of  the  national  courts 
proves  that  we  are  here  concerned  with  legal  conceptions.^ 


**  The  gradaiiexis  of  clasBea  aecord- 
ing  to  the  weregeld,  the  application  of 
■imilar  gradationa  to  the  whole  system 
of  penalties  and  to  the  value  of  the 
eonoborating  oath,  is  common  to  Anglo- 
Saxon  law  and  to  the  national  laws  on 
the  continent  But  the  wide  and  early 
inequality  in  property  is  seen  among 
the  Anglo-Saxons  in  the  great  distance 
between  the  classes  (two  hundred  to 
twelve  hundred  shilliDgs,  for  instance) ; 
whilst  on  the  continent  the  contrasts 
are  poportionately  less.  Hie  normal 
■tanaard  of  two  hundred  shillings  for 
the  oeorl  (as  ea  uivalent  to  the  twyhynde 
man)  is  fonnd  at  first  in  Alfred,  x.  18, 
sees.  1,  2,  29,  88,  40,  and  later  as  a 
tolerably  nnifonn  standard.  There  has 


been  much  dispute  as  to  the  position  of 
the  ^  syxhynde  man/'  who  in  Wessex 
occupies  a  middle  place  between  the 
"  twelfhyndeman  **  and  the  ^  ceorl,"  and 
appears  also  later  to  be  identical  with 
the  "  gesithcundman."  Apparently  this 
intermediate  grade  did  not  maintain 
itself  long.  (See  Schmid,  Gloss,  y. 
Oenth  and  Thegn :  Maurer,  Erit.  Zeit- 
schrift,  ii.  60,  62,  896,  510 ;  Lappen- 
berg,  i.  569-578.)  In  conclusion  1  may 
generally  refer  to  the  well-known 
maxims  of  the  German  popular  laws, 
and  to  the  digest  of  them  in  Lappen- 
berg,  i.  p.  601  et  iea, :  Schmid,  Glcssa- 
rium;  and  E.  Maurer,  Ueber  das 
Wesen  des  ftltesten  deutschen  Adels 
(Munich,  1846),  pp.  123-198. 
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8.  From  the  co-operation  of  both  these  conditions  the 
notion  of  territorial  lordships  is  developed.  The  master  and 
landlord  was  in  possession  of  the  actual  power  to  dismiss  his 
gesith,  and  deprive  his  tenants  of  the  land  they  held  from 
him.  Prom  this  position  of  authority  follows  de  facto  the 
right  of  the  lord  to  decide  disputes  among  his  gesith  and 
tenants.  An  appeal  to  the  King's  court  against  the  will  of 
the  lord,  would  have  immediately  jeopardized  the  economic 
position  of  the  ^*  man."  But  the  claims  of  third  parties 
also  were  first  to  be  brought  before  the  lord ;  in  fact,  they 
were  generally  settled  through  his  mediation.  That  portion 
of  the  fine  (wite)  which  is  paid  by  independent  persons 
to  the  royal  sheriff,  falls  in  this  case  to  the  lord,  as  an 
analogous  recognition  of  his  rights  as  a  mediator.  When 
thereupon  the  extended  responsibility  of  the  lord  for  all  the 
settlers  on  his  soil  became  added,  police  duties  brought  with 
them  corresponding  police  rights,  and  responsibility  for  his 
**  man  "  (for  which  again  the  lord  himself  was  allowed  to  de- 
mand security)  led  to  a  right  of  arrest  and  other  preventive 
measures.  Through  the  recognition  of  the  State,  there  arose 
out  of  a  domestic  *'  imperium**  a  ^'juriadictio,'*  which  was 
the  real  and  effectual  court  of  law  for  the  dependants.  As 
the  power  of  these  magnates  increased,  further  royal  privileges 
passed  gradually  to  tibe  territorial  lordships ;  and  from  the 
time  of  Cnut  even  an  inferior  criminal  jurisdiction.  Where 
within  such  close  lordships  free  allodial  peasants  were  still 
found  scattered  as  settlers,  there  was  at  last  practically  no 
other  way  of  subjecting  them  also  to  the  lord's  court,  than  by 
royal  grant.  (Cod.  Dipl.  No.  902.)  Now  when  we  consider 
that  the  greatest  landlords  possessed,  in  the  person  of  their 
armed  followers,  effectual  means  for  the  maintenance  of  the 
peace  in  their  immediate  neighbourhood,  and  that  their 
powers  as  landlords  and  masters  and  their  legal  and  police 
jurisdiction  became  more  interwoven  in  each  succeeding  gene- 
ration, there  were  present  here  the  germs  of  a  system  of  small 
states,  analogous  to  those  on  the  continent.  The  great  lord- 
ships with  their  numerous  magistrates  now  ranked  alongside 
the  Hundreds.  Nominally,  indeed,  the  county  jurisdiction 
includes  in  itself  all  these  lordships,  but  in  the  face  of  a 
compact  '^  saca  et  soca"  the  interference  of  the  Shir-gergfa 
was  now  merely  an  exception,  and  a  royal  reservation.*** 


***  Ab  to  the  importance  of  the 
Anglo-Saxon  landlordism,  see  the  eesay 
of  Zopfl,  **  Alterthiimer  des  deatschen 
Beichea  and  Bechts,"  vol.  i.  No.  ▼. 
pp.  170-211,  in  which,  howeyer,  the 
analogies  drawn  with  the  state  of 
affidrs  on  the  contiaent  are  to  be  used 


with  caution.  (See  ftirther  the  well- 
grounded  treatise  of  K.  Maurer,  ii. 
pp.  49  56 ;  Lappenberg,  i  572 ;  Schmid, 
Gloss.  Y.  soen,)  The  blending  of  those 
economic  and  legal  conditions  was  so 
unavoidable  that  even  the  powerful 
personal  influence  of  Cnut  could  not 
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Throngh  the  effect  of  this  legislation  the  classes  which  have 
been  formed  by  the  varying  scale  of  property  appear  now  also 
in  a  legal  gradation  of  ranks,  which  afford  numerous  parallels 
to  the  class-formations  of  the  continent.**** 

In  the  first  class  are  the  great  Thanes,  i.e.  the  owners 
of  great  lordships,  and  with  armed  followers.  We  gather 
from  the  records,  as  also  from  the  nature  of  the  case,  that 
their  number  was  small,  and  may  be  compared  with  that  of 
the  later  ''  barones  majores.''  They  are,  as  a  rule,  distinguish- 
able by  the  exercise  of  a  separate  jurisdiction  ''  saca  et  soca** 
to  the  extent  of  a  Hundred  Court.  According  to  a  passage  in  the 
Chronicum  Eliense,  an  estate  of  about  forty  hides  was  in  those 
days  regarded  as  the  minimum  of  landed  property  for  such 
a  great  Thane.  They  fill  the  high  offices  of  <State,  and  the 
secular  dignities  of  Ealdormen,  and  appear  as  the  actual 
leaders  of  armed  retinues.  But  the  incompleteness  of  this 
class  privilege  is  demonstrated  by  the  fact  that  in  regard  to 
their  Weregeld  they  are  twelf-hyndemen,  like  the  smaller 
ThaneSy  and  only  have  a  higher  Were  in  their  capacity  as 
Ealdormen,  or  by  virtue  of  some  special  official  dignity.  On 
a  par  with  them  stand  in  the  ecclesiastical  hierarchy  the 
Bishops  and  certain  great  abbots,  but  the  Bishops,  raised  both 
by  dignity  and  property,  stand  on  a  higher  grade  of  Were  than 
the  other  Thanes.  (1) 

A  middle  rank  (to  a  certain  extent  the  '^  middle  class "  of 
the  period)  is  formed  by  the  thousands  of  "  county  Thanes," 
possessors  of  more  than  five  hides  of  land  and  of  martial 
retinues    (twelf-hyndemen  and  six-hyndemen).       The    first 


ehange  anything  therein,  and  >it  is 
since  Gnut'e  &ne  that  the  royal 
rights  of  soyereignty  appear  mere 
reserrations  in  reforenoe  io  the  lord- 
ships.   (Gn.  i.  cap.  12.) 

***^  On  the  Anglo-iSaxon  olass  dis- 
tinotions,  which  result  from  this  com- 
hination,  there  is  a  oomprehensive 
monograph  by  Saml.  Heywood,  *'  Dis- 
sertation npon  the  Distinction  in 
(Sodety  and  Banks  of  the  People  under 
the  Anglo-6exon  Goyemment,"  (Lon- 
don, 1818,  8yo};  Cif.  HaUam,  "Middle 
Ages,*'  app.  iii. ;  K.  Manrer,  ''Ueber 
das  Wesen  des  Eltesten  dentschen 
Adels"  (Munich,  1846),  pp.  123-196; 
and  '^Krit.  Zeitschr.*'  ii.  415,  81;  ii. 
30-68,  888,  et  $eq, ;  Eemble,  ''Anglo- 
Saxons,"  o.  7;  Btnbbs,  ''Oonst  His- 
tory,** L  0.  8. 

(1)  The  position  of  the  secniar 
great  Tluines  in  the  oiyil  gradation  of 
the  Weregeld  and  the  legu  compensa- 
tioD  is  not  diiferent  from  that  of  the 


class  beneath  them.  In  like  manner 
their  lordship  (saca  et  soea)  oyer  a 
greater  district,  so  far  as  the  oonstitn- 
tion  of  the  tribunals  is  concerned,  is 
(if  certain  grants  be  excepted)  not 
different  from  the  §aGa  el  aoca  of  an 
ordinary  Thane  oyer  a  single  estate. 
The  inheritance  of  an  Ealdorman*s 
dignity  is  (with  perhaps  the  exception 
of  the  county  of  Cheshire)  only  an 
actual  and  not  a  legally  recognized 
institution.  Eyen  at  the  close  of  this 
Anglo-Saxon  period,  in  the  family  of 
the  Majordomus  Godwine  there  is  as 
yet  no  inheritable  dignity  to  be  di^ 
ooyered.  The  troublous  times  that  fol- 
lowed, especially  the  Danish  struggles, 
were  in  tnis  particular  also  fayourable 
to  the  aristocratic  element.  The 
reason  why  the  Danish  period  leayes 
behind  it  in  the  constitution  so  few 
traces,  is  that  it  brought  about  only 
a  partial  alteration  in  the  persons  of 
the  Thanes,  and  a  local  colonization. 
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named,  as  Witan,  constitute  the  regular  County  Assembly, 
and,  where  they  are  numerous  enough,  the  Hundred  Court 
also. 

The  appointment  of  Thanes  to  royal  offices  is,  moreover,  so 
much  a  matter  of  course,  that  the  term  Thane  is  used  promis- 
cuously to  denote  a  royal  officer,  royal  warrior,  and  a  greater 
landowner.  Outside  the  ecclesiastical  hierarchy  the  ordained 
priests  are  included  in  this  class  as  ''  Mass-thanes,"  whose 
Weregeld  was,  however,  in  later  times,  variously  determined 
according  to  their  birth-rank  (Leges  Hen.  i.  c.  68).  (2) 

The  third  class  is  formed  by  the  smaller  landowners,  who 
still  form  an  active  element  of  the  Hundred  Court.  Next 
to  these  come,  mfra  classem,  the  landless  people,  who  were 
in  the  service  of  the  household,  or  settled  upon  a  lord's  lands 
and  forced  by  law  to  put  themselves  under  the  ''peace- 
security"  of  a  Thane,  or  of  a  tithing-confederacy.  They  are 
all  Uberi  homines,  but  only  in  a  technical  sense,  in  contrast 
to  the  serfs.  They  still  perform  military  services,  but  mostly 
in  the  train  of  greater  proprietors ;  whilst  the  common  military 
duty  of  the  small  proprietors  exists  chiefly  in  name  and  in 
case  of  need.  From  these  common  characteristics  the  whole 
class  in  the  later  Anglo-Saxon  period  is  comprehended  under 

80  far  as  it  was  dependent  upon  miU- 
tarv  vasaalage  was  as  yet  in  we  begin- 
ning of  its  development  The  idea  of 
a  ruling  class  is  shown  in  the  fact  that 
the  ceorl  no  longer  becomes  at  onoe 
a  Thane  from  the  mere  acquisition  of 
five  hides,  bnt  only  **when  he  has  a 
church  and  a  kitchen,  a  bellbouse  and 
a  seat  in  the  castle  gate  and  a  special 
office  (sunder-note)  in  the  King's  hall  ** 
(Bchmid,  app.  y.  Of  secular  rank,  seo. 
2).  On  the  other  hand,  in  the  essay 
upon  Weregeld  (cap.  ii.)  possession 
alone  seems  to  be  indicated  as  a  con- 
dition precedent:  *' And  when  a  ceorl 
comes  to  have  five  hides  of  land  for 
the  King's  array,  and  he  be  shun,  let 
him  be  compensated  for  two  thousand 
thrymsas"  (sec.  9).  *<  And  if  he  even 
comes  to  have  helmet  and  armour  and 
a  sword  inlaid  with  gold,  if  he  Juu  no 
land  he  is  gtiU  a  eeorl  (according  to 
Lambard's  text— *<  although  he  has  not 
the  land,  he  is  still  sithcund")  (sec. 
H)).  These  stages  of  transition  and 
mixed  conditions  occur  also  in  the  de- 
velopment of  the  lower  nobility  upon 
'  the  Continent.  An  express  mention  of 
the  fact  that  Tbanes  could  have  other 
Thanes  as  "  vassals,"  is  to  be  found  in 
the  treatise  upon  the  secular  ranks 
(Sohmid,  app.  v.  sec  8 ;  ef.  Edg.  ii.  3; 
Athlr.  vilL  8;  On.  L  a.  e.  li.  32,  seo.  1>. 


(2)  As  to  the  position  of  the  county 
Thanes,  see  Schmid  (Glossar.,  pp.  664- 
668).  The  apparently  unsurmountable 
difficulties  are  solved  by  the  later  form 
of  the  militia,  which  after  JSlfred's 
days  includes  (1)  the  possessors  of  five 
hides,  as  such,  (2)  the  heavy-armed 
vassals  in  the  service  of  the  King  or 
of  a  great  landowner  independently  of 
their  own  freeholds ;  and  again  by  the 
fact  that  the  state  and  court  offices  in 
the  household  of  the  King,  and  of  the 
magnates,  are  at  the  same  time  mili- 
tary offices.  Thaneship  is  accordingly 
a  mixture  of  the  conditions  of  pro- 
perty, of  a  military  profession,  and  of 
an  office,  for  which  the  general  appel- 
lation Thane  is  as  suitable  an  expres- 
sion as  the  later  word  «'jBaro."  This 
denotation  of  the  *'Men"  embraces  to  a 
oertain  extent  tiie  full  active  citizen- 
ship of  the  times.  Hence,  and  from 
other  sources,  the  express  mention  of 
**  Thanes  wiliiout  land  of  their  own  " 
(Athelstan,  vL  11;  ef.  In.  45,  51)  is 
readily  accounted  for,  as  weU  as  the 
various  mention  of  Thaini  without  pos- 
session or  wiUi  very  small  posseesions, 
in  the  Domesday  Book. 

Thehalf-developed  hereditary  quality 
of  Thanehood  is  nirther  accounted  for, 
which,  so  far  as  it  was  dependent  upon 
property,  was  a  matter  of  course,  out 
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the  term  ceorls.  On  account  of  the  normal  Weregeld  of  two 
hmidred  shillings  they  are  called  'Hwyhyndemen."  And  here 
it  is  especially  characteristic  of  England  that  the  general 
dependence  of  the  lower  classes  upon  great  landed  proprietor- 
ships does  not,  as  in  France,  rest  upon  the  ''  seniorat "  (i.e. 
the  recognized  representation  of  the  small  man  in  the  matter 
of  military  burdens  by  the  greater  landed  estates),  but  upon 
the  police  protection  of  the  Hlaford  over  all  the  settlers  on 
his  soil.  The  comparative  neglect  of  the  military  system 
had  already  in  those  days  caused  th^  class  distinctions  to  be 
determined  more  by  the  police  than  by  the  military  constitu- 
tion, and  gave  the  aristocracy  more  the  political  position 
of  police  magistrates  than  of  *'  seigneurs  "  in  the  continental 
Bense  of  the  term.  (8) 

These  class-gradations  are  regulated  by  quasi-mutual 
engagements,  partly  by  property  and  partly  by  profession. 
Like  property,  they  too  are  iiiheritable  by  birth,  and  with  each 
generation  approach  nearer  to  the  character  of  birth-ranks. 
The  great  offices  and  prelates'  places  are  net  inheritable :  but 
as  a  matter  of  fact  they  are,  under  ordinary  circumstances, 
regranted  to  the  heir  of  Ihe  great  Thane.  The  lesser  Thanes 
appear  in  still  greater  numbers  as  hereditary  classes  through 
property  and  the  entrance  of  their  sons  into  the  same  relation 
of  service;  the  sons  also  have  ''Thane-right"  even  before 
they  succeed  to  the  paternal  possessions.  This  hereditary 
division  into  grades  affected  most  the  ceorls  in  their  low  posi- 
tion, which  was  becoming  by  degrees  almost  despised.  In 
contradistinction  to  the  ceorls,  the  higher  and  politically  influ- 
ential classes  are  grouped  together  as  *'  eorls."  And  already 
expressions  appear  signifying  hereditability,  as  **  ceorliscman," 
"ceorlborn,"  "thegenbom,"  ''ethelbom."  In  considering 
these  class-distinctions  two  views  are  met  with^  the  some- 
what older  of  the  two  regards  the  ordinary  freeman  as  the 
normal  basis  of  the  State,  and  the  higher  class  as  an  increase 


(8)  The  position  of  the  £ree  oeoil 
it  now  only  connected  with  political 
rights  by  the  fact  that  the  oeorl  maj 
perform  the  duties  of  a  jndge  in  the 
Hundred  Conrt,  where  local  ciroum- 
stances  permit  In  other  respects  the 
mass  of  Uie  ceorls  have  already  sunk 
to  the  positioB  of  passiye  members  oi 
the  State.  8o  much  the  more  are  the 
Tan<11f>w  men,  Welshmen,  the  fireed- 
men,  and  the  yilleins  infra  eUutem. 
(See  Stnbbs,  Const.  Hist,  L  80.)  The 
whole  of  the  third  rank,  as  regards  its 
political  importance,  at  the  dose  of  the 
period  is  <mng  out.  But  the  ciyil 
needom  of  the  oeorl  at  the  dose  of  the 
Saxon  period  has  been  frequently  and 


wrongly  denied ;  Eemble,  for  inetance, 
falls  into  the  fundamental  error  of 
regarding  all  civil  dependence  as 
^  slavery .**  The  cecrl  has  his  were- 
geld in  his  own  right,  is  capable  of 
bearing  arms,  of  possessing  freehold 
property,  and  also  of  rising  to  a  higher 
rank  by  the  acquisition  of  a  five-hide 
estate.  The  later  law  of  settlement 
oertamly  binds  the  mass  of  the  labour- 
ing classes  de  faolo  to  the  soil,  with- 
out on  that  account  creating  slavery  in 
a  legal  sense.  But  It  is  certainly  true 
that  the  name  of  the  oeorl  nad  a 
somewhat  contemptiUe  secondary  sig- 
nification. 
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of  honour.  After  Cnut's  day,  on  the  other  hand,  the  Thane 
is  looked  upon  as  the  liberalis  homo  properly  speaking,  in 
contradistinction  to  whom  the  ceorl  is  described  as  UUberaUs 
(Leges  Cnuti,  iii.  21,  25),  without  intending  thereby  to  call 
in  question  the  ceorl's  character  of  freedom  as  regards  civil 
rights.  Compared  to  the  liberalis  homo  the  Thane  thus 
again  appears  as  Uberalior.  And  beyond  all  dispute  in  this 
lies  the  bright  side  of  the  Anglo-Saxon  foundations.  It  was 
the  Church  which  left  it  open  to  all  classes  to  mount  up,  as 
their  right,  to  the  highest  dignities  in  the  land.  But  in  the 
secular  state  also  the  right  to  rise  into  the  higher  ranks  was 
kept  open  to  all.  Firstly,  in  the  case  of  the  hereditary  servant, 
by  the  laws  relating  to  emancipation.  In  the  case  of  Welsh- 
men by  a  law  enacting  that  a  stranger  also  should  rank  as  a 
Thane,  if  he  possessed  five  hides  of  land.  In  the  case  of  the 
ceorl,  by  a  law  that  he  also  gained  Thane-right  on  the  acquisi- 
tion of  five  hides  of  land,  etc.  A  merchant  was  to  rank  as 
a  Thane  if  he  had  thrice  crossed  the  seas.  By  royal  grant 
of  a  high  office  (and  the  consequent  endowment  with  an 
estate),  the  ordinary  Thane  might  rise  up  to  be  a  King's  Thane 
and  an  Earl.  As  at  the  Carlovingian  Court,  here  also  court 
offices  were  the  direct  way  of  putting  new  families  on  an 
equality  with  older  ones ;  with  regard  to  this  the  laws  say, 
^'let  it  be  an  incitement  to  worthy  deeds  that  through  God's 
grace  a  slavish  villein  can  become  a  Thane,  and  a  ceorl  an 
Eorl,  in  the  same  way  that  a  singing  man  can  become  a 
Priest,  and  a  clerk  a  Bishop." 

The  elements  of  property  that  have  hitherto  been  described, 
and  their  gradations  according  to  legally  recognized  classes, 
when  taken  together,  show  the  possible  participation  of  the 
people  in  the  collective  will,  and  the  political  constitution  of 
the  Anglo-Saxon  state.  But  this  national  representation  dis- 
plays, in  the  following  degrees,  the  same  stages  of  development, 
by  which  on  the  continent  the  original  popular  assemblies  of 
the  Germani  were  transformed  into  the  later  assemblies  of  the 
optim4ites* 


*  Aooording  to  the  testimony  of 
Tacittia  there  was  among  the  Germani 
a  time  during  which  the  service  for 
the  army  and  duties  in  the  law  court 
were,  as  an  established  principle,  the 
same  for  every  freeman,  and  conse- 
quently the  deliberation  on  matters  of 
common  interest  was  participated  in 
b^  all  the  freemen  under  equal  con- 
ditions. Among  the  small  tribes  the 
great  judicial  assembly  naturally  be- 
came identical  with  this  deliberation 
on  common  matters.  But  this  condi- 
tion of  things  must  necessarily  change, 


so  soon  as  a  number  of  small  con- 
federations united  and  formed  a  larger 
community,  which  soon  began  to  occur 
in  consequence  of  common  warlike  ex- 
peditions and  common  defence  of  teni> 
tory.  The  great  undertakings  of  the 
national  migrations  which  were  de- 
pendent upon  joint  operations  of  war 
on  a  Tery  large  scale,  must  have  been 
preceded  by  numerous  combinations 
forming  greater  confederacies.  As  a 
rule  these  greater  unions  were  based 
only  upon  tne  recognition  of  a  common 
leaaer  in  war  and  upon  a  council  formed 
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(1)  The  oldest  form  of  the  popular  assembly  is  a  consequence 
of  the  fmidamental  Germanic  idea  of  law  and  law-courts, 
according  to  which  the  mere  ordinances  of  the  magistrate 
could  not  alter  the  customary  law  established  by  tradition 
(i.«.  the  traditional  procedures  in  civil  and  criminal  law), 
being  as  they  were  rights  inherent  in  every  free-bom  man. 
This  conception  and  the  constitution  of  the  tribunals  act  and 
react  upon  each  other ;  as  justice  is  dealt  by  free  fellow-men, 
no  despotic  command  from  without  can  compel  the  judges  to 
swerve  from  the  legal  usage.  To  effect  a  change  in  the  lex 
terrm,  the  higher  authority  of  the  whole  people  must  be 
required  to  induce  the  judges  to  accept  the  new  liaw.  In  this 
sphere  the  German  regarded  those  in  authority  over  him 
merely  as  the  head  of  a  decreeing  assembly. 

(2)  This  original  basis  of  a  legislative  assembly  becomes 
modified,  shortly  after  the  settlement  of  the  tribes,  by  the 
influence  of  property.  The  regular  mititary  service,  as  well 
as  the  practice  of  judging  in  the  oourts,  gradually  becomes 
concentrated  in  the  middle  and  upper  classes  of  landowners* 
As  the  result  of  their  usual  independent  activity  in  military 
and  legal  matters,  participation  is  confined  in  a  narrower  circle 
to  the  Witan,  the  boni,  probi,  legales  homines  as  they  are  termed 
in  the  Latin  official  language,  before  whom  the  smaller 
common  freemen  recede  into  the  position  of  mere  bystanders. 
It  is  the  habit  of  activity  in  details,  which  nourishes  the 
interest  and  •establishes  a  higher  right  to  participate  in  action 
for  the  common  good.  Shortly  after  the  migration  of  nations 
popular  assemblies  even  of  smaller  tribes  appear  everywhere 
to  be  essentially  assemblies  of  the  "  boni  homines,*'  who,  under 
various  national  appellations,  form  not  the  whole,  but  yet  the 
leading  element  of  the  assembly. 

(S)  With  the  union  of  the  smaller  tribes  {civitdtes)  into 


by  the  chieftains  of  the  individaal 
tribes  for  the  time  being:.  A  blending 
together  of  the  itab-tribes  to  form  a 
common  legislative  assembly  was  for 
local  reasons  as  yet  impracticable,  and 
presupposed  a  closer  union  than  was 
aspired  to  anywhere.  Hexioe,  in  the 
whole  range  of  authentic  history  we 
find  only  a  single  mention  of  such  a 
joint  parliament  among  the  Saxons  on 
the  continent,  in  which  'thirty-six  de- 
poties  (twelve  each  from  EaiBtphalia, 
from  Engem,  and  from  Westphalia) 
took  part  (Ex  Vita  8.  Lebuini  auctore 
Hucbaldo  Elnonensl  PeHz,  ii.  361.) 
Among  the  Anglo-Saxons  a  republican 
assembly  of  delegates  of  such  a  descrip- 
tion could  not  originate  in  the  same 
manner.    Their  expeditions  in  search 


of  conquest  were  from  the  first  de- 
pendent upon  a  permanent  position 
accorded  to  the  minor  chieftains. 
Hence  the  early  origin  of  hereditary 
principalities,  which,  softer  endless 
Btruggles,  submit  themselves  to  greater 
kings  and  after  Ecgberht  (821)  and 
Eadward  tfie  Elder  to  one  king,  under 
whom,  however,  the  special  National 
Assemblies  of  each  of  the  former 
separate  kingdoms  live  on  for  a  long 
time.  But  it  is  only  after  Uie  time  of 
Eadward  the  Elder  that  the  periodical 
existence  of  united  parliaments  of  the 
OpHmates  is  in  any  measure  authenli- 
cated.  The  analo^es  applicable  here 
are  found  rather  in  the  monarchy  of 
Charlemagne. 
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greater  confederacies  and  kingdoms  (such  as  Franks,  Goths, 
etc),  the  general  popular  assemblies  altogether  cease.  Assem- 
blies of  such  a  description  would  for  geographical  and  econo- 
mical reasons,  owing  to  the  mode  of  communication  and 
travelling  in  those  days,  have  been  utterly  impracticable,  and, 
as  a  fact,  never  did  exist.  The  representation  of  the  collective 
people  by  the  "front  homines''  was  accordingly  limited  to  a 
narrower  circle  of  "  meliores  seu  optimatea  terrse,'*  who  included 
the  most  eminent  members  of  the  army,  the  Law  Courts  and 
the  Church. 

(4)  Hand  in  hand  with  the  ever  increasing  power  of  property, 
the  hereditary  family  kingship  comes  into  being,  as  the  head 
of  the  concUicvm  qptimatwm  described  above.  But  to  the  king- 
ship falls  not  only  the  right  of  fixing  the  place  and  time  of  the 
Assembly,  but  also  that  of  its  inseparable  incident,  the  personal 
summons  of  the  meliores  teme.  In  this,  due  regard  was  paid 
both  to  ancestral  dignity  and  also  to  the  objects  of  deliberation 
on  military,  legal,  and  ecclesiastical  affairs,  for  which  their 
ready  co-operation  was  essential.  The  popular  Assembly  has 
now  become  the  **  Consilium  RegiSy**  the  King,  the  "arbiter** 
as  to  the  persons  to  be  summoned;  in  which  functions  the 
influence  of  those  who  were  customarily  summoned,  and 
the  effectual  result  of  the  deliberation,  materially  lunited 
the  exercise  of  choice.  It  certainly  was  understood  that  be- 
yond the  circle  of  those  specially  sumnroned,  persons  residing 
in  the  neighbourhood,  and  when  the  militia  was  called  out, 
those  summoned  to  compose  it,  and  in  coronation  and  court 
festivities  a  still  larger  circle,  should  participate,  not  as 
equally  privileged  members  of  the  consUiimi,  but  merely  as 
"  bystanders."  Only  when  the  continuous  line  of  the  family 
kingship  was  broken,  or  when  the  kingship  showed  itself  in- 
capable, or  fell  into  dissension  owing  to  usurpation,  a  right 
of  wider  circles  to  join  in  deliberation  revived  as  a  reserved 
right  of  the  collective  people. 

Such  was  also  the  course  of  the  Anglo-Saxon  folk-motes ; 
after  the  union  into  larger  kingdoms  the  National  Assemblies 
{concilia)  are  gathered  round  the  person  of  the  King.  In  the 
smallest  kingdoms,  as  in  Kent,  the  ordinary  Law  Court 
Assemblies  remained  identical  with  the  popular  Assembly.  In 
the  larger  kingdoms,  the  National  Assembly  could  only  include  a 
narrower  circle  of  "  meliores  terrm.''  In  a  still  greater  measure 
was  this  the  case  after  the  union  of  the  so-caUed  Heptarchy. 
It  was  then  the  King's  right  not  merely  to  fix  the  place,  but 
to  personally  summon  the  "  optimates  teme,''  according  to  the 
purpose  of  their  deliberation,  touching  common  war  opera- 
tions, common  institutions  or  changes  in  the  military  and 
legal  system,  or  in  the  Church.    Common  regulations  as  to 
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the  militia  and  operations  of  war  were  necessarily  deliberated 
upon  with  the  leaders.  The  leadership  which  was  acquired 
by  ownership  of  land  is  now  lodged  in  the  great  Thanes,  who 
with  their  numerous  armed  retinues  form  the  active  army. 
The  legal  leadership  is  based  on  the  office  of  the  Ealdorman 
appointed  by  the  King  from  among  the  great  Thanes.  From 
this  point  of  view  the  Ealdormen  and  the  other  great  Thanes 
were  to  be  summoned  to  attend  the  National  Assembly,  as 
well  as  those  Thanes  who  had  been  appointed  to  command 
in  consequence  of  their  military  experience. 

Common  alterations  and  changes  in  the  lex  terra  and 
the  legal  system  were  necessarily  discussed  with  those  who 
habitually  presided  in  the  tribunals.  These  are  again,  the 
Ealdormen  appointed  by  the  £ing,  and  with  them  the  Shir- 
gerdfas ;  the  great  Thanes  also,  apart  from  these  offices,  as 
having  special  courts  of  their  own  over  their  own  people. 
Since  the  diminished  influence  of  the  military  element  the 
legal  system  mainly  influenced  the  constitution,  and  the  term 
"  Witan "  (Juristor,  Rechtskundige)  from  this  point  of  view 
is  regularly  used  to  denote  the  members  of  the  National 
Assembly. 

Upon  ecclesiastical  affairs  those  were  necessarily  consulted 
whose  province  is  doctrine  and  the  cure  of  souls.  These  were 
the  Bishops  appointed  by  the  King,  and  when  great  monasteries 
sprang  up,  certain  abbots  with  them.  The  great  landed  pro- 
perty of  the  Prelates  put  them  upon  an  equality  with  the 
great  Thanes,  and,  coupled  with  their  ecclesiastical  dignity, 
gave  them  the  first  place.  From  the  nature  of  its  organiza* 
tion  the  Church  is  less  connected  with  the  individual  county 
assemblies  than  with  the  central  national  assemblies,  where 
the  ecclesiastical  influence  becomes  concentrated,  and  the 
spiritual  and  temporal  estates  are  bound  together.  The 
hand  of  the  clergy  is  distinctly  visible  in  the  numerous  de- 
crees for  moderating  class-privileges.  Ecclesiastical  matters 
are  discussed  in  the  first  instance,  and  as  a  rule  exclusively, 
by  the  prelates.** 


**  Partioalara  as  to  li7  Witenage- 
mdtes  from  the  year  698  to  1066  are 

fiTen  by  Kemble,  vol.  L  pp.  207-230. 
he  name  Witenagemdte  ia  a  oonven- 
iioDal  one.  Id  the  lecorda  they  were 
styled,  like  all  the  Saxon  Law  Court 
Aisembliea,  gemdtes,  ^Commune  oofiot- 
tfttm,  euria  magna,  a$8ita  generalise 
fiaoUvm  wUverH  poptUi,  pUuritum  om- 
nimm  Uberorum  et  nominwn,**  etc.  The 
snbjeota  for  deliberation  included,  aa 
we  see  from  the  extant  Anglo-Saxon 
laws,  decrees  as  to  war  and  peace,  and 
nsolntions  as  to  the  legal  system,  bat 


especially  «s  to  the  maintenance  of  the 
peace,  and  police  regulations.  In  addi- 
tion to  these,  we  nave  the  separate 
group  of  ecolesiaatical  affairs.  The 
reoovded  decrees  of  course  form  only 
the  portion  which  appeared  to  be  of 
permanent  importance.  The  current 
business  included  settlement  of  dis- 
putes between  powerful  Thanes  and 
prelates,  and  popular  grievances  of 
all  sorts,  especially  complaints  of  the 
denial  of  justice.  The  Witenagemdte 
is  not  so  much  a  Oourt  of  Appeal  as 
a   supplementary  resource   for   those 
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These  premises  are  corroborated  by  all  the  accounts  touch- 
ing Anglo-Saxon  national  assemblies,  which  after  the  time  of 
Eadward  the  Elder  appear  in  great  numbers.  The  Witen- 
agemdtes  are  formed  out  of  the  prominent  elements  in 
army,  court,  and  Church.  They  meet  from  time  to  time, 
to  settle  the  disputes  between  the  various  elements  in  the 
community,  and  to  discuss  and  enact  in  common  the  most 
important  measures  for  the  present  and  the  future.  The 
summoning  of  the  members  takes  place  by  royal  writ.  But 
as  an  acknowledged  capital  did  not  exist  for  the  customary 
place  of  assembly,  the  King  determines  such  place  of  meeting, 
varying  his  choice  extensively,  according  to  time  and  circum- 
stances— which  necessitate  a  call  by  express  summons.  As 
property  is  a  condition  of  all  the  chief  positions  in  the 
Commonwealth  (with  this  difference,  thai  in  the  secular  con- 
stitution property  leads  to  office,  and  in  the  ecclesiastical 
constitution  office  to  property),  a  representation  of  property 
is  also  inherent  in  the  Assembly ;  but  not  of  bare  possession, 
but  of  property  according  to  the  duties  it  performed  to  the 
State ;  of  property  in  proportion  as  it  effectually  fulfils  civil 
functions.  And  therefore  it  is  that  we  find  no  trace  of  elected 
members;  for  neither  in  the  army,  the  tribunals,  nor  the 
Church  is  the  principle  of  election,  in  the  modem  sense, 
applied.  No  trace  occurs  of  a  special  representation  of  the 
cities,  since  they  have  no  independent  existence,  either  for 
the  tribunals,  the  army,  or  the  Church,  but  are  absorbed  in  the 
county.  No  trace  is  visible  of  the  representation  of  manors  as 
such ;  for  the  great  Thanes  actually  form  for  the  purpose  of 
the  miUtia  their  own  divisions,  and  in  the  legal  system  their 
own  manorial  courts ;  but  military  and  legal  duties  are  still 
legally  incumbent  upon  the  individual  under  Thanes.  Hence 
we  find  also  no  trace  of  a  recognized  hereditary  nobility, 
neither  a  higher  one  for  the  great  Thanes,  nor  a  lower  one 
for  the  other  Thanes  ;  but  an  actual  inheritance  of  property 
and  influence,  which  both  actually  and  in  the  common  per- 
ception must  begin  to  appear  like  a  **  birth  rank."  *** 


who  were  noable  to  obtain  justice  in 
the  oounty.  The  enacting  character 
of  the  Aseembly  is  expressed  in 
the  style : — ••  (Jna)  per  oommwM  ccnci- 
Hum  et  assetuum  omnium  epitcoporum 
et  prinoipumj  eomitum,  et  omnium  «a- 
pientum  el  pop^dorum  totius  regni;'* 
**EdgarduB  rex  eongiUo  9apienium;** 
*'  sapienteB  eonailio  regis  Athelttani  in- 
ftitueruntf**  '*  Bex  Edmundui  et  epiicyn 
tut  eum  tapientibue  eonttituerunt"  Its 
consent  is  expressly  mentioned  in  the 
conclusion  of  contracts,  summoning 
the  army,  in  ecclesiastical  ordinances, 


but  most  ftequently  in  the  allodifloa- 
tion  of  Folkland. 

***  As  to  the  component  parts  of 
the  Witenagemdte,  the  signatures  of 
the  decrees  which  have  been  preserved 
to  us,  give  authentic  information.  They 
begin  generally  with  the  names  of  the 
roval  family  and  the  bishops;  then 
follow  those  of  some  pHneipet,  duoe$. 
and  court  officials,  i.«.  fJaldormen,  and 
other  great  Thanes.  Then  those  of 
'*milUe8,"le.  Thanes,  thirty,  forty,  or 
more  in  number,  who  have  received  a 
writ  of  summons.  The  greatest  numb^ 
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The  indefinitenesB  of  these  conditions  and  the  intermingling 
of  later  institations  has  attached  various  fictions  to  the  Saxon 
Witenagemote.  Sometimes  it  is  described  as  a  House  of 
Lords,  sometimes  as  a  House  of  Commons,  and  at  any  rate 
as  a  legislative  and  tax-granting  assembly.  As  a  matter  of 
fact,  it  was  neither  of  the  first  two,  nor  was  it,  again,  in  the 
later  sense  of  the  term,  a  tax-granting  body;  it  was  rather 
a  Consilium  Regis,  formed  out  of  the  leading  elements  in 
the  army,  in  the  law  court,  and  in  the  Church,  a  representa- 
tion, so  to  speak,  of  the  masses  of  property  according  as  they 
actually  fulfil  their  political  functions.  BvA  the  decided 
ascendency  of  the  great  Thanes  in  these  assemblies  is  un- 
mistakable^  and  this  ascendency  compels  the  weaker  kings 
to  fill  the  great  offices  according  to  their  advice,  and  to  enact 
the  most  important  measures  according  to  their  counseL  This 
appears  the  more  distinctly,  as  with  the  decay  of  the  common 
military  array,  the  armed  force  becomes  concentrated  in  the 
great  Thanes  and  their  skilled  soldiery.  The  coimterpoise 
which  the  ecclesiastical  constitution  at  first  afforded,  after- 
wards loses  its  power.  Especially  after  the  conversion  of  the 
Danes  to.  Christianity,,  the  prelates'  sees  pass  even  more  com- 
pletely to  members  of  the  same  distinguished  families,  which 
on  the  secular  side  of  the  State  dominate  as  great  Thanes. 
Persons  and  tendencies  became  on  both  sides  more  homo^ 
geneous.  In  the  aimless  confusion  of  the  political  system 
under  iEthelred,  this  aristocratic  character  of  the  constitution 
becomes  established ;  under  Cnut  it  is  an  accomplished  fact ; 
under  Eadward  the  Confessor  the  highest  dignity  in  the  realm 
is  but  a  shadow  kingship. 


of  ngnatiireB  that  has  been  hitherto 
diaoorered  amounts  to  one  hundred  and 
six ;  frec^aeotly  we  meet  with  numbers 
between  ninety  and  a  hundred;  and 
more  frequently  smaller  numbers  occur 
down  to  twenty  and  less;  in  connec- 
tion with  which  we  must  particularly 
observe  that  very  often  speoial  assem- 
blies were  holden  for  the  ancient  divi- 
sions of  the  kingdom.  As  in  the  case 
of  the  county  assemblies  there  were 
also  bystanders.  The  ^'m^n*'  of  the 
county  were  nearly  always  present,  and 
still  more  regularly  the  magnates 
brought  with  them  a  numerous  train 
of  'Hianes,  priests,  and  others.  The 
ascendenoy  of  the  Bishops  and  the 
great  Thanes  silenced  the  voice  of  the 
freemen  and  the  retinue.  Only  where 
a  new  King  was  to  be  acknowledged, 


was  the  acclamation  or  dissatisfaction 
of  the  bystanders  regarded  as  of  any 
moment^  and  this  was  a  reminiscence 
of  old  times.  An  elective  principle 
exists  only  among  the  subordinate 
spheres.  In  aU  the  important  offices, 
•n  the  one  side  the  needs  of  army, 
law  courts,  and  Church,  for  an  exten- 
sive political  system,  have  established 
the  principle  of  royal  appointments, 
and  on  the  other  side  the  social  law 
prevails,  which  modifies  the  over- 
weening power  of  propertv  by  royal  ap- 
pointment, without  which  the  offices, 
as  on  the  continent,  would  have  been 
appropriated  to  themselves  by  the 
magnates  on  account  of  their  property. 
The  judgment  of  Palgrave  (vol.  i.  118> 
is  historically  oorreot 
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GHAPTER  VII. 
®Ite  Betas  nvib  jfM  of  tfie  ^nglo-jbfitxon  lEtingtuom. 

State  and  Church  should  knit  together  what  society  sepa- 
rates. The  vital  strength  of  a  political  system  is  there- 
fore to  be  measured  according  to  the  antipathies  which  it  has 
been  able  to  surmount.  These  were  in  England  less  antago- 
nistic than  those  which  the  dangerous  soil  of  the  Boman 
provinces  presented  to  the  Germanic  settlers  :  yet  the  Saxons, 
Angles,  and  Jutes,  had  also  to  struggle  on  the  British  Isle  with 
considerable  national,  social,  and  ecclesiastical  discordances, 
over  which  at  last  they  were  unable  to  gain  the  mastery. 

I.  As  a  national  anttpatjbg  that  of  the  Keltic-British  element 
was  first  to  be  overcome.  The  barbarous  warfare  of  the  early 
centuries  had  partially  annihilated  the  Romanized  Britons, 

Eartially  ousted  and  driven  them  back,  but  to  some  extent 
ad  also  incorporated  them.  The  haughty  conquerors  now 
called  them  *'the  strangers,"  "waelen."  The  formation  of 
the  English  language,  in  which  many  words  relating  to 
domestic  life  and  the  occupations  of  women  are  of  British 
origin,  proves  that  the  Saxon  settlers  also  took  to  themselves 
native  women  for  wives,  without  giving  up  their  own  stronger 
tribal  peculiarities;  a  certain  number  of  the  Britons  were 
also  kept  as  servants.  Where  the  Germanic  settlements  were 
only  partially  able  to  people  the  district,  even  British  land- 
owners remained  in  possession  of  their  peasant  farms,  or  at 
least  retained  a  holding  on  granted  land.  The  incorporation 
of  British  provinces  in  the  Christian  times  was  brought  about 
generally  under  better  conditions.  Later  times  recognized 
even  a  higher  class-privilege  in  the  case  of  "  waelen  "  pos- 
sessing five  hides  of  land.  Christianity,  and  a  life  led  side 
by  side  for  centuries,  triumphed  over  national  animosity.  A 
consequence  of  this  intermingling,  however,  was  that  in  the 
great  province  of  Mercia,  the  Germanic  nationality  could 
not  form  its  political  system  with  the  same  uniformity  and 
durability  as  elsewhere. 

A  further  antipathy  arose  from  the  tribal  diversities  existing 
among  the  Germanic  settlers  themselves.     Angles,  SaxonS; 
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and  Jutes  originally  hardly  differed  in  their  language,  their 
law,  and  their  customs.  But  the  contrasts  became  somewhat 
more  sharply  defined,  after  the  individual  chieftains  with  their 
followers  and  soldiery  had  formed  small  states  upon  their 
own  possessions.  For  more  than  two  centuries  the  so-called 
Heptarchy  displays  a  picture  of  a  struggle  full  of  vicissitudes, 
in  which  the  chronicles  mention  not  less  than  a  hundred 
battles  and  campaigns;  in  consequence  of  which  the  more 
peaceable  small  states  became  subject  to  the  three  larger  and 
more  warlike  ones.  It  was  highly  important  in  this  crisis 
that  as  early  as  the  end  of  the  seventh  century,  the  larger 
portion  of  the  Anglo- Saxon>  Church  should  have  become 
united  under  Archbishop  Theodore.  After  the  ecclesiastical 
unity  had  worked  powerfully  for  a  century  and  a  half,  and 
prepared  the  way  for  political  imity,  the  country,  at  all  events 
as  far  as  the  Humber,  is  united  under  the  supreme  sovereignty 
of  Ecgberht  (827).  The  common  calamity  of  the  Danish 
wars,  and  the  common  deliverance  by  Alfred,  completed  the 
internal  blending  of  the  peoples.  The  brUlianfr  reign  of 
^thelstan  shows  us  the  old  tribal  diversities  truly  removed  : 
the  differences  of  the  Heptarohy  have  ceased  to  exist.  After 
Eadward  the  Elder,  the  union  of  the  formerly  separate 
National  Assemblies  has  been  successfully  achieved. 

But  meanwhile  a  new  antipathy  had  arisen  through  the 
invasions  of  the  Danish  and  Norwegian  pirates,  who,  with  ever 
larger  armies,  succeeded,  after  endless  ravagings,  in  beeoming 
masters  of  the  eountry  about  the  year  878.  The  southern 
portion  of  the  kingdom,  ii  is  true,  rouses  itself  under  Alfred 
to  victorious  struggles.  But  the  hard-won  peace  between 
Alfred  and  Guthrun  leads  only  to  a  division  of  the  kingdom, 
in  which  Norfolk,  Suffolk,  Cambridge,  Ely,  a  part  of  Bedford, 
and  great  districts  in  Mercia  subject  to  Wessex,  were  given 
over  to  the  Danes.  A  relatively  small  number  of  the  foreign 
warriors  sought  to  establish  themselves  here  in  the  military 
settlement  of  the  **  five  Danish  burgs,"  Lincoln,  Nottingham, 
Derby,  Leicester,  and  Stamford,  with  which  were  at  times 
reckoned  York  and  Chester.  In  other  districts  the  more 
scattered  invaders  took  possession  wherever  possible  of  the 
^eater  estates.  As  usual,  the  proprietary  class  was  espe- 
cially affected  by  the  conquest.  Still  on  the  whole  this  first 
stratum  of  Danish  settlement  showed  itself  so  unstable,  that 
before  the  death  of  Eadgar  the  dynasty  of  the  Cerdics  had 
again  become  lords  of  the  Danish  provinces.  The  influence 
of  peaceful  settlement,  marriage,,  ana  above  all,  the  unceasing 
labours  of  the  Church  in  this  the  prime  of  the  Anglo-Saxon 
kingdom,  effected,  except  in  a  few  places,  an  assimilation  of 
the  Danish  element.    The  independent  confederation  of  the 
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Danish  cities  was  again  dissolved  after  the  subjection  of 
Leicester  and  York  (918).  But  under  ^thebred  the  Unready 
there  was  a  second  period  of  invasion  by  Danes,  who 
were  superior  both  in  importance  and  civilization  to  the 
rude  hordes  of  the  earUer  epoch.  The  result  of  varying 
engagements  leads  (1016)  to  a  division  of  the  kingdom 
between  Eadmund  Ironside  and  Cnut,  in  which  the  northern 
portion  of  the  country  is  abandoned  to  the  Danes.  After  the 
murder  of  Eadmund  the  southern  portion  also  submits  to  the 
powerful  Danish  king,  not  indeed  as  to  a  conqueror,  but  as 
to  "one  chosen"  by  the  Witan  to  be  head  of  the  whole 
kingdom.  The  quarter  of  a  century  of  this  Danish  dynasty 
certainly  left  behind  it  weighty  consequences.  Though  the 
total  number  of  the  northern  invadem  did  not  perhaps  amount 
to  one-tenth  of  the  whole  population  of  the  country,  yet  a 
deeply  rooted  dis-union  had  arisen  in  the  leading  class,  a  dis- 
union which  was  all  the  more  fatal  in  its  consequences,  as  Gnat 
knew  no  other  means  of  consolidating  his  rule,  than  by  mur- 
dering, banishing,  and  supplanting  the  popular  old  famihes. 
The  great  assembly  of  the  Witan  of  the  kingdom  exhibits 
from  that  time  forward  a  curious  mixture  of  Danish  great 
Thanes  with  Saxon  Lords  and  Prelates,  whose  respective 
ideas  and  interests,  although  not  described  by  the  laconic  his- 
torians of  the  times,  can  be  gathered  from  the  events  of  the 
period.  This  internal  disunion  divided  the  old  mother  country 
of  the  dynasty  of  Wessex  less  than  the  rest ;  but  the  great 
territory  of  Mercia,  owing  to  its  always  mixed  population, 
and  to  the  Anglo-Danish  Thaneship,  became  a  region  upon 
which  no  reliance  was  to  be  placed  in  times  of  serious  danger. 
Things  were  worst  in  the  northern  districts,  in  which  there 
was  an  almost  undistinguishable  blending  of  tribes  which 
might  easily  lead  ambitious  governors  to  declare  themselves 
independent.  Under  Eadward  the  Confessor  the  prominent 
Danish  element,  coupled  with  the  opposition  against  the 
hierarchical  tendency  of  the  Church,  appears  in  the  family 
of  Earl  Godwine,  which,  being  in  possession  of  the  great 
governorships,  had  now  reduced  the  kingship  to  a  mere 
shadow  of  sovereignty.(l)     The  antipathy  of  the  nationalities. 


(1)  The  antipathy  of  the  xxationalitieB 
is  primarily  dependent  upon  the  con- 
tinuance of  the  British-Keltic  national 
element  (Lappenber^,  i  122,  et  teq., 
104  «eg.).  A  statistical  proof  of  the 
strengtn  of  the  Keltic  element  is  no- 
where to  be  found.  In  the  language, 
in  which  Whitaker  considers  that 
there  are  stiU  three  thousand  words  of 
British  origin,  it  is  evident  tibat  the 
numerous  uaelic   words   relating   to 


domestic  life  and  small  domestic  occu- 
pations, point  to  marriage  with  British 
women,  or  to  British  domestic  servants. 
In  general  it  was  the  western  counties, 
towards  the  borders  of  Wales,  which 
showed  an  intermixture  with  the  Keltic 
element.  It  is  especially  prominent  in 
the  counties  of  Dorset,  Somerset,  Wilts, 
and  Devon,  which  .Alfred  the  Great 
was  the  first  to  incorporate,  and  also 
in  Cumberland.    The  tribal  diversities 
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however,  became  alike  injurious  to  both  dynasty  and  kingdom, 
when  it  coincided  with  another  disintegrating  force. 

II.  This  was  the  social  contrast  of  the  propertied  classes, 
which  for  centuries  had  been  undermining  the  Anglo-Saxon 
commonwealth  in  its  very  foundations.  In  many  districts  the 
first  settlement  had  laid  the  foundation  of  a  free  peasantry  in 
a  comparatively  weak  manner.  The  customary  forms  of  the 
military  and  judicial  system,  under  the  feuds  of  the  Heptarchy 
had,  in  almost  equal  degrees,  contributed  to  the  degradation 
of  the  smaller  landowners.  Ecgberht's  kingdom  was  already  in 
great  districts  entirely  portioned  out  into  estates  and  manorial 
possessions.  The  great  misery  which  both  epochs  of  the 
Danish  invasion  spread  over  the  country  brought  about  the 
almost  universal  ruin  of  the  small  freeholds  which  then 
existed,  the  result  of  which  was  seen  in  Cnut's  laws  and 
manorial  grants.  The  strength  of  the  freedom  of  the  common 
people,  the  self-respect  and  the  martial  excellence  of  the 


of  tbe  Angles,  SaxonB,  and  Jutes,  are 
exhaostiTely  treated  by  Lappenberg,  L 
85-103.  In  the  An^lo-Saxon  statutes, 
the  traces  of  it  are  hardly  discernible. 
The  tribal  contrast  in  the  kingdom  of 
the  Anglo-Saxons  and  Danes  appears 
of  no  great  importance  in  the  treaty 
between  Eadwara  and  Guthrun  (Edw. 
et  G.  3,  6-9).  In  Gnnt's  day  a  dif- 
ferent fine  is  mentioned  for  the 
**trinoda  neoessUfUy"  Gn.  ii.  65;  for 
denial  of  justice,  On.  ii.  15,  sec.  i. ;  for 
jHdffutfcn,  On.  ii.  62;  differences  ex- 
isted in  the  royal  priyileges,  Gn.  ii.  15 ; 
and  in  the  purgation  Arom  accusation 
of  treason  against  the  king,  Mthlr.  xi. 
37 ;  for  security  in  the  case  of  thefts, 
Wilh.  L  3.  sec.  3 ;  i.  21,  sec.  2.  Already 
in  the  earlier  I)aniBh  period  Eadgar 
had  secured  to  the  Danes  the  preser- 
Ttttkm  of  their  law  (Edg.  i?.  12,  13). 
In  still  greater  measure  was  this  the 
ease  in  the  second  period ;  notably  in 
Cnut's  reign,  in  which  a  Dane  law 
**  Duiela^,"  as  a  collective  expression 
for  certain  special  legal  maxims  (Pro- 
▼incial  law)  is  distingmshed  from  the 
"West  Saxenalage,"  and  firom  tiie 
^  Merohenalage."  That  these  were  not 
thoroughly  afferent  systems  of  the 
whole  Civil  Law  is  proved  by  state- 
ments as  to  the  real  meaning  of  these 
diiEerenoes.  A  further  tribal  affinity 
between  the  invaders  from  the  Scandi- 
navian lands  and  the  Angles  and  Jutes 
of  the  first  settlement,  existed  from 
the  very  first  In  later  times  this 
question  has  become  the  subject  of  a 
party  oontroversy,  in  which  an  attempt 


was  made  to  prove  that  the  Germanic 
foundation  of  England  was  not  attri- 
butable to  the  Angles  and  Saxons  (i.e, 
the  former  inhabitants  of  Schleswig- 
Holstein),  but  to  the  Danes  and  Den- 
mark (E.  I.  H.  Worsaae  '*  An  account 
of  the  Danes  and  Norwegians  in  Eng- 
land," 1852).  The  Norsemen  who  from 
the  eighth  to  the  eleventh  century  dis- 
quieted Europe  are  hordes  of  the  great 
Teutonic  family,  who,  coming  from 
Norway,  Denmark,  and  Sweden,  in- 
fested the  continent  The  Anglo-Saxon 
population  called  them  *'  Danes,"  from 
the  nearest  coast  from  which  they 
sailed,  without  inquiring  concerning 
the  more  distant  lands  from  which  they 
started.  Were  all  the  formations  of 
words  and  syllables,  which  in  proper 
names  and  names  of  places  are  quite 
as  much  '^Anglish"  as  **  Danish,"  to 
be  taken  as  evidence  of  Danish  origin, 
quite  half  of  England  could  be  de- 
scribed as  Danish,  and  the  Anglo- 
Saxon  element  represented  as  the 
declining  and  subordinate  one.  (Cf. 
contra:  Donaldson,  '* English  Ethno- 
graphy," Cambridge  Essays,  1856.) 
The  Danish  element  oertaiidy  prepon- 
derated in  Norfolk  and  Suffolk,  and 
along  the  coast  line  between  the 
Humber  and  the  Forth ;  it  may  divide 
the  north  and  north-west  fairly  equally 
with  the  Anglo-Saxon.  The  computa- 
tion which  gives  the  number  of  the 
Norsemen  who  stayed  in  the  country 
at  two  hundred  thousand,  is  probably 
rather  too  high  than  too  low. 
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Anglo-Saxon  Ceorl,  diminished  from  century  to  century,  in 
spite  of  the  guardian  power  which  the  King  wielded.  Even 
the  prosperous  times  of  the  monarchy  only  delayed  but  did 
not  prevent  this  process  of  dissolution.  As  yet  no  civic  and 
industrial  life  was  able  to  develop  itself,  to  raise  the  ancient 
freedom  to  new  strength  and  new  honour  upon  the  foundation 
of  new  modes  of  property.  No  new  principle  of  military 
service  had  been  discovered,  which  should  prevent  it  from 
exercising  a  destructive  influence  upon  the  smaller  landowners. 
Thorough  reforms,  such  as  the  Carlovingian  laws  attempted, 
appeared  in  England  less  urgent,  because  its  insular  position 
continually  induced  carelessness.  The  mild  sway  of  the  royal 
race  of  Cerdic,  under  the  advice  of  their  spiritual  and  secular 
Thanes,  was  ever  averse  to  violent  aggression,  and  only  cared 
for  a  well  ordered  administration,  without  touching  the  legal 
basis  of  the  military  system,  viz.  vassalage  and  a  popular 
army.  Cnut's  energetic  nature  preferred,  when  in  peril,  to 
rely  for  the  support  of  the  royal  thrcme  upon  a  mercenary 
guUd  of  three  thousand  Huscarls,  which  could  find  no  per- 
manence among  the  popular  customs,  the  conditions  of  pro- 
perty, and  the  finances  of  the  time.  The  militia,  however, 
continued  in  its  wonted  groove.  Cnut  had  alsa  found  it  advis- 
able to  conclude  a  peace  with  the  Church.  In  like  manner 
he  allowed  the  accumulation  of  landed  property  to  go  on 
without  interruption.  Like  a  meteor,  therefore,  the  pheno- 
menon of  the  powerful  Norse  king  passed  by,  without  solving 
any  one  of  the  problems  of  this  political  government.  Still 
less  capable  of  such  a  task  was  the  weak  rule  of  the  last  heir 
of  the  old  royal  house  of  Wessex.  (2)  Under  the  feeble  rule 
of  Eadward  a  third  antipathetic  force  comes  into  great  pro- 
minence, the  way  for  which  was  prepared  in  the  course  of 
the  preceding  generations. 

III.  This  was  the  opposftioit  of  the  tccUstastical  to  ti^  togal 
power.  From  the  earUest  times  the  Church  had  been  the 
reconcUiag  element  among  national  antipathies;    she  had 


(2)  For  the  social  foreea  opposed  to 
the  oonstitution  I  must  refer  my 
readers  to  the  piotnre  given  in  cap.  iii 
of  the  local  kmd  distribution.  This 
was  the  primary  evil  which  the  Anglo- 
Saxon  State,  in  spite  of  its  numerous 
excellent  supports,  could  not  hope  to 
eradicate  {mds  Kemble,  i.  252).  Wil- 
liam of  Malmesbury  says  of  the  national 
assemblies  of  this  time,  Uiat  as  often 
as  the  Eorls  assembled  in  council,  the 
one  chose  this  and  the  other  that  topic ; 
they  were  seldom  agreed  in  any  good 
opinion;  they  deli^rated  more  con- 
cerning domestic  treason  than  concern- 


ing public  needs.  The  same  picture 
is  drawn  by  Lappenberg,  i.  460 ;  e^.  also 
Stubbs,  Const.  Hist,  i.  211.  **  The  co- 
hesion of  the  nation  was  greatest  in 
the  lowest  ranges.  Family,  township, 
bundled,  eounty  held  together  when 
Ealdorman  was  struggling  with  Ealdor- 
man,  and  the  King  was  left  in  isolated 
dignity.  Kent,  Devonshire,  Northum- 
bria  had  a  corporate  life  which  Eng- 
land had  not,  or  which  she  could  not 
bring  to  action  in  the  greatest  emer- 
gencies. The  Witenagemoterepresented 
the  wisdom,  but  concentrated  neither 
the  power  nor  the  will,  of  the  nation." 
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helped  the  triumph  over  the  smaller  dynastic  states;  she 
had  shown  herself  in  the  early  Danish  times  once  more  as  the 
reconciling  poHty-creating  power.  But  the  Church  could 
never  have  attained  to  this  powerful  position,  except  upon  the 
broad  basis  of  landed  property ;  this  property  to  the  extent 
of  about  one-third  in  the  kingdom  was,  in  the  later  Anglo- 
Saxon  times,  in  her  hands.  Her  higher  tasks  were  thence- 
forth entangled  with  interests  of  property,  which  in  two 
directions  opposed  the  demands  of  the  State.  First  of  all, 
the  Church  was  the  chief  impediment  in  the  way  of  changes 
in  the  military  system,  which  were  every  day  more  urgently 
needed,  for  she  absorbed  through  her  expansion  the  posses- 
sions of  the  State  in  the  Folkland,  and  so  deprived  the  sove- 
reign of  the  means  of  keeping  on  foot  the  requisite  number 
of  BkiUed  warriors ;  this  was  admitted  by  Bfflda  even  in  his 
time.  The  modest  share  borne  by  the  Church  in  the  decayed 
militia  was  not  sufficient;  theve  was  needed  besides  for  the 
military  requirements  of  the  day  a  very  great  increase  in 
the  numbers  of  the  Thanes.  But  the  powerful  interest  of  the 
Church  was  antagonistic  to  any  fresh  distribution  of  the  mili- 
tary burdens ;  for  every  firm  and  more  just  distribution  on 
the  landed  property  affected  first  of  all  the  possessions  of  the 
clergy,  who  were  little  inclined  to  make  sacrifices  for  such 
ends,  and  still  less  to  allow  a  seeularization  of  Church  lands. 
And  yet  no  permanent  military  constitution  was  possible  with- 
out serious  demands  upon  Church  property.  It  would  have 
required  a  violent  reformer  to  beat  down  the  opposition  the 
spiritual  Witan  would  make  to  such  changes ;  in  short,  the 
monarchy  in  this  critical  century  lacked  its  Pepin  or  Charles 
Martel. — In  another  direction,  the  Church  assisted  still  further 
the  expansion  of  '^  landlordism."  in  the  legal  system.  Being 
herself  in  possession  of  privileged  lordships  and  estates,  she 
contrived  to  gain  before  all  else  an  extension  of  the  power  of 
private  jurisdiction ;  and  in  conjunction  with  the  secular  mag- 
nates she  thrust  down  the  free  people  deeper  and  deeper  into 
the  condition  of  a  dependent  tenantry.  The  entry  of  Ihe  most 
noble  classes  into  the  Church  had  been  a  blessing  in  those 
times,  during  which  she  had  to  accomplish,  in  the  face  of 
violent  selfishness,  the  great  task  of  educating  the  people. 
But  after  she  had  herself  become  the  greatest  propertied 
power,  and  especially  after  Danish  times,  she  appears  ever 
more  deeply  bound  up  with  the  interests  and  the  dissensions 
of  the  order  of  Thanes,  in  whose  factions  she  took  part  in  a 
very  worldly  manner.  This  worldly  mindedness  is  indeed 
opposed  in  the  Church  by  a  strong  ascetic  tendency.  But  this 
new  tendency  is  a  Romanizing  one,  which  finds  its  ideal  head 
in  Borne,  and  in  the  struggle  between  Dunstan  and  Eadwig 
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does  not  shrink  from  humbling  the  power  of  the  King.  The 
Ghorchy  in  the  reigns  of  Eadgar  and  Gnut,  had  become  ahready 
a  buttress  of  the  temporal  power.  Bomish  views  and  Bomish 
proclivities,  the  traditions  of  the  Boman  empire  and  a  capital 
of  the  world,  the  legislation  of  the  emperors  and  the  popes, 
have  all  become  part  and  parcel  of  the  aims  of  the  Anglo- 
Saxon  clergy — aims  which,  from  personal  inclinations,  E  ad- 
ward  the  Confessor  was  only  too  ready  to  farther.  About  the 
middle  of  the  eleventh  century  all  these  hostile  elements  in 
the  State  presented  themselves  in  such  a  combination  that  a 
strong  will  alone  would  have  been  able  to  cope  with  them. 
The  leign  of  iBlfred  the  Great  and  his  immediate  successors 
had  pointed  out  in  all  departments  the  direction  reforms  must 
take  in  order  to  restore  to  the  State  its  waning  power.  But 
the  dynasty  of  Gerdic  was  not  destined  to  remain  the  creative 
power  in  England  beyond  the  single  century  of  its  glory. 
Whilst  want  of  public  spirit,  disputes,  and  open  violence  were 
conspicuous  at  all  points,  the  Anglo-Saxons  in  this  critical 
period  experienced  the  misfortune  of  having  a  personally 
incapable  royal  family.  The  settlement  of  the  warlike  Danish 
Thanes  had  severed  the  ties  which  once  bound  the  Anglo- 
Saxon  magnates  to  the  royal  house.  Beside  them  stands  a 
powerful  and  intriguing  band  of  Prelates,  who,  associated  with 
the  families  and  proprietary  interests  of  the  nobles,  are  bent 
on  the  consolidation  of  their  own  power  iutemally,  and  the 
insuring  of  their  own  privileges,  whilst  externally  they  aim  at 
extending  the  sphere  of  their  power,  partly  by  a  closer  union 
with  Borne,  and  partly  by  an  alliance  with  the  Norman  duke. 
With  the  decay  of  the  old  county  constitution,  with  the  ever 
stronger  oppression  and  deeper  humiliation  of  the  freemen, 
national  feeling  and  national  strength  sink  down,  and  the 
country  is  prepared  for  becoming  the  prey  of  the  foreign 
conqueror.  It  is  always  the  military  constitution  which  is  the 
weakest  point  in  this  organization  of  the  Anglo-Saxon  State, 
a  weakness  which  shows  itself  in  the  fact  that  the  united 
kingdom  could  never  entirely  obtain  the  mastery  over  its 
British  and  Scotch  neighbours  on  the  borders.  All  the  good 
institutions  fall  into  decay,  the  burghs  and  strongholds  are 
neglected,  and  the  soldiers'  guild  of  Gnut  is  soon  dissolved. 
A  few  decades  of  peace,  and  the  non-appearance  of  any  foreign 
foe,  appear  sufficient  to  cause  a  relapse  into  the  old  state  of 
carelessness  in  which  men's  minds  are  only  occupied  with  the 
struggles  of  the  nobles,  and  with  the  Ghurch.  From  Ghurch 
and  State  harmony  and  self-dependence  have  disappeared.  (S) 

(3)  Ab  to  the  eoolesiastical  anti-  peace  and  order  are  oertainly  restored, 
pathiee  of  later  timee,  e/".  Chapter  V.,  out  this  is  apparently  due  to  the  fact 
Note  **.   Under  King  Efadgar  internal      that  Archbishop  Dunstan  rules  in  the 
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Dismal  indeed  as  the  picture  of  the  last  generation  appears 
to  an  historian,  yet  out  of  the  confusion  of  this  epoch  two 
bright  features  gleam  forth  ^  features  which  the  changes 
wrought  by  time  have  not  been  able  to  efface.  The  first  is 
the  preservation  of  the  Germanic  judicial  system  which  still 
surrounded  personal  freedom  with  protecting  barriers.  Judg- 
ment delivered  by  peers  (pares)  and  the  forms  of  compurgation 
might  fail  the  weak  man  as  against  the  powerful  man ;  but 
they  remained  a  strong  bulwark  against  the  arbitrary  action 
of  royal  and  manorial  magistrates.  Even  in  the  beginning 
of  its  decay  the  Anglo-Saxon  judicial  procedure  still  gave  the 
impression  of  a  fair  trial ;  accordingly  it  was  for  this  reason 
that  the  fundamental  principle  of  '*  trial  by  peers  "  was  ever 
jealously  clung  to  by  the  heavily  burthened  ceorl^  as  the  point 


King's  name.     During  the  long  miseiv 
able  period  of  Mihelwd  IL  the  prelates 
in  general  appear  devoid  of  oharaoter 
and  untrustworthy.    In  the  statutes  of 
these  times  the   moral   condition   is 
visible  in  the  serious  warnings  which 
are  especially  addressed  to  the  clergy 
(JSthlr.  y.  4.  aeq. ;  iv.  2;  On.  i.  6,  26). 
In  Eadward  the  Confessor,  as  well  as  in 
Godwine  and  his  military  dependents, 
are  embodied  two  great  contrasts  in  the 
life  of  the  later  Anglo-Saxon  period. 
The  King,  educated  in  exile  upon  the 
soil  of  France,  is  disgusted  with  the 
drinking  bouts  and  manners  of  the  An- 
glo-Danish magnates;  and  the  clerical 
chroniolers  with  their  Norman  leanings 
love   to  describe  the  rough  national 
manners,  the  drunkenness  and  coarse 
debauchery  of  the  nation.    Eadward 
tries  to  escape  from  the  secular  hi^h 
life  of  his  times  into  quiet  monastic 
rest;    but  there   again  the   national 
Anglo-Saxon  feeling  of  the  clergy  in 
their  deviation  from  the  Roman  Ohnrch 
annoys  him.    He  is  a  foreigner  in  his 
manner  of  life,  and  he  surroungls  him- 
self with  the  friends  of  his  youth,  and 
with  French  chaplains,  whom  he  makes 
Bishops.  The  court-language  is  already 
Frankish.    Frankish  lx)dy  guards  and 
Frankiah  ger^fias  of  the  burghs  at  last 
drire  the  Danish  Thanes  into  open 
opposition,  which  ends  with  the  victory 
of  Godwine;  and  the  Kin^  is  henceforth 
placed  under  the  guardianship  of  the 
secular   magnates.     According   to   a 
credible  record,  in  his  last  hour  the 
childless     Eadward     appointed     his 
brother-in-law  Harold  to  be  his  suc- 
cessor.   But  Norman  writers  suppress 
or  den^  this  decisive  &ct.    On  the 
other  side  a  former  verbal  promise  is 


quoted,  irhich.  Eadward  is  supposed  to 
have  g^ven  in  favour  of  the  Norman 
Duke  'William,  And  which  Harold  is 
said  to  have  ackno^leged  with  weighty 
oaths,  when  he  found  himself  by  chance 
in  the  power  of  the  Norman  duke. 
The  latter  part  of  Eadward's  reign  is  a 
network  of  intrigues  within  the  oli- 

farchy,  among  which  a  portion  of  the 
igh  bom  clergy  already  regarded  with 
hope  the  Norman  duke  and  the  new 
Frankish  culture.    A  number  of  the 
spiritual  lords  had  long  since  turned  to 
the  rising  sun,  and  prepared  for  the 
open  espousal  of  the  Conqueror's  cause. 
In  the  decisive  straggle  for  the  natioufd 
existence  of  the  r^m,  Harold  found 
himself    almost    entirely    dependent 
upon  the  strength  of  the  old  longdom 
of  Wessex,  in  which  State  and  Ohuroh, 
Thanes  and  people,  still  held  together 
more  than  elsewhere.    When  the  great 
army  of  the  Norman  duke  had  already 
set  foot  upon  English  soil,  the  military 
array    of   Mercia,   and    the    greater 
number  of  the  secular  magnates  still 
held  aloof  from  the  conflict  in  faithless 
neutrality.     The   decisive    battle   of 
Hastings  (Senlac)  was  only  a  struggle 
made  by  the  peasant  army  of  Wessex, 
with   numerous   followers   and    mer- 
cenaries.    The    men    of    Kent,    the 
national  army,  in  the  consciousness  of 
fighting   for    the  national   existence, 
struggled    with    a    persistence    and 
bravery  which  seem  to  show  that  with 
all  the  dissensions  and  degeneracy  of 
the  ruling  classes,  the  heart  of  the 
Saxon  people  generally  was  healthy. 
A    striking  picture   of  this  decisive 
struggle  is  given  by  Freeman  (**  Nor- 
man Conquest,"  ui.  45(^07). 
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which  alone  lends  vattie  to  the  legal  conception  of  freedom. 
Even  in  the  greater  lords'  courts  the  old  ordo  jucUciorum 
appears  to  have  kept  its  place.  A  formal  court  assembly  of 
the  soccagers  (theningmanna  gemot)  is  indeed  mentioned  in 
the  case  of  royal  soccagers  (Cod.  Dipl.  1258).  The  feelings  of 
the  Anglo-Saxon  Thanes  did  not  incline  towards  arbitrariness 
and  severity,  and  the  later  accounts  show  us  at  least  that  in 
the  private  courts  a  regular  practice  had  become  formed,  as 
well  as  a  manorial  system,  which  differed  according  to  the 
locality.  The  confederate  element  in  the  tithings,  and  in  the 
various  voluntary  unions  or  guilds  into  which  the  inhabitants 
round  the  burghs  entered,  preserved  some  vigour  to  the  institu- 
tion for  maintaining  the  public  peace.  The  second  permanent 
legacy  was  the  development  of  family  life  and  of  the  character 
of  the  people  by  the  national  Church.  It  is  true,  that  in  no 
other  European  country  had  the  conversion  to  Christianity  left 
behind  it  such  deeply  rooted  and  enduring  effects  as  here. 
This  fact  is  only  apparently  concealed  by  the  later  attitude  of 
the  superior  clergy,  and  by  the  faithlessness  of  Danish  Thanes, 
in  whom  the  new  Christian  dogmas  had  not  yet  avercome  the 
old  spirit  of  Odin-worship.  But  so  far  as  the  Christian 
element  was  permanently  blended  with  the  national  Anglo- 
Saxon,  there  was  manifest  in  high  and  low  a  moral  core  of 
benevolence,  truth,  and  faith,  which  found  expression  in  the 
mild  sway  of  the  Anglo-Saxon  lords  as  contrasted  with  the 
rule  of  their  greedy  successors.  On  these  foundations  it  was 
possible  to  bmld  up  afresh  a  vigorous  monarchical  system. 
But  what  the  weak  and  expiring  dynasty  of  the  Cerdics  was 
unable  to  compass  was,  through  the  dispensation  of  Pro- 
vidence, to  be  vouchsafed  to  this  country  by  the  hand  of  a 
foreign  conqueror. 
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CHAPTER  VIII. 

W^t  ^roperts  ISases  af  tj^e  ^jforman  ;(peu&al  Jbtate/ 


William  L,  1066-1087 
WILLLA.M  II.,  1087-1100 
Hbnbt  L,  1100-1135 
Stephen,  1135-1154 


Henby  n^  1154-1189 
RiOHABD  I.,  1189-1199 
John,  1199-1216 
Henbt  m.,  1216-1272 


With  this  period  State  and  society  enter  into  new  relations. 
The  Anglo-Saxon  Commonwealth  appears  suddenly  invaded 
by  a  conquest^  by  the  thrusting  in  of  a  tribe  originally 
northern,  which,  on  the  soU  of  Normandy,  had  adopted  French 
language  and  customs,  and  brought  over  with  it  a  peculiar 
military  and  legal  system.  The  Buke  of  Normandy  is  recog- 
nized as  King  of  England  by  a  formally  summoned  National 
Assembly.  The  old  controversy,  whether  William  the  Bastard 
conquered  England,  or  under  what  other  4itle  he  acquired 


*  From  the  sonroes  and  literatore  I 
may  specially  mention — (1)  (a)  The 
KHcalled  ^LegcB  et  cantuetudines  qtuu 
WUkdfMU  rex  post  adquisUionem  Anglim 
cmni  popvlo  Anglerum  eoncessit  tentfn- 
da$,**  for  the  most  part  not  new  de- 
crees, but  Anglo-Saxon  law,  in  80  far 
as  it  was  recognised  by  the  Conqueror 
(with  certain  additions,  for  example, 
c.  22,  31)  in  a  Latin  and  French  text. 
To  Uiese  is  added  (2))  a  short  statute 
having  refinrenoe  to  the  criminal  pro- 
cedure between  English  and  Franks 
in  an  Anglo-Saxon  and  Latin  text; 
(«)  **  Carta  WtttuHnU  CanquUtoris  de 
quibu»iam statutU"  etc.,  in  Latin  text, 
with  distinct  traces  of  interpolation; 
(d)  Carta  Wtlhdmi  concerning  the 
■eparation  of  the  spiritual  jurisdiction 
from  the  temporal,  which,  according  to 
Spelman,  miut  be  placed  about  the 
year  1085  (e/.  Schmid,  "Gesetze  der 
Angelsachsen,"  Ivi.  to  Ixi.  and  the 
oopy  pp.  322-357).    Without  doubt  the 


first-named,  ^  Leges  WUheUmi  "  contain 
real  ordinances,  which  have  only  in 
later  times  been  brought  into  the  form 
of  a  continuous  statute.  The  genuine 
originals  are  to  be  found  reprinted  in 
Stubbs'  '*  Select  Charters*"  pp.  83-S5. 
The  so-called  ^  Leges  Henriei  L  et 
Eduardi  Confessoris  **  are  private  works 
dating  from  the  twelfth  century,  con- 
taining Anglo-Saxon  law  as  applied 
under  Nonnan  rule,  and  hence  given 
under  the  Anglo-Saxon  records  of  law. 
(2)  The  legal  works  of  Norman 
jurisprudence  are,  Glanvill,  ^^Tra^y- 
UUus  de  Legibus  et  eonsuetudinibus 
Anglim  tempore  Henriei  IL  composUus  " 
upon  the  procedure  in  the  Ciiria 
Begisy  printed  among  others  in 
Phillips'  "  History  of  English  Law," 
vol.  ii. ;  Bracton,  **  Be  Legibus  et  oon^ 
suetudinibus  Anglim*'  (London,  1640), 
an  exhaustive  exposition  of  the  private 
law  and  procedure  of  the  period  from 
1240-1255  (a  new  edition  by  Travers 
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possession  of  the  country,  may  be  considered  as  decided  by 
the  Conqueror  himself,  who  declared  that  he  had  entered 
upon  the  possession  of  the  country  as  the  designated  testa- 
mentary heir  and  legitimate  successor  of  King  Eadward. 

This  was  the  only  manner  in  which  the  new  monarch  could 
gain  the  permanent  obedience  of  his  new  subjects  and  make 
a  stand  against  immoderate  pretensions  on  the  part  of  his 
followers.  It  was  not,  therefore,  the  tribe  of  the  Normans, 
but  Duke  William  who  had  got  possession  of  the  country, 
with  a  title  from  the  pretended  will  of  Eadward,  with  the 
consent  of  the  highest  authority  in  the  Church,  and  with  the 
consent  of  the  National  Assembly,  by  means  of  numerous 
allies  and  paid  soldiers.  As  a  matter  of  fact,  as  well  as  of 
right,  it  was  possible  to  treat  the  country  in  this  way  as  a 


Twifls);  BrittoD  (E(L  by  Nicholls, 
1865)  and  Fleta,  two  abridged  law- 
books dating  from  the  time  of  £dwaFd  I. 
A  general  suryey  of  the  legal  bouioeB 
of  this  period  oocnrs  in  Biener,  **EDgl. 
Geschwomen-G^r.,*'  voL  11.  App.  vi., 
pp.  83-99.  A  copious  suiTey  of  the 
nistory  of  the  French,  Norman,  and 
English  sources  Tof  law  is  given  by 
Brunner  in  Von  Holtzendorfi's  "  Ency- 
kloposdie,"  ii.  4.  A  new  contribution 
to  the  collection  of  the  sources  is  M.  M. 
BigeloVs  **  PlaeUa  Anglononnanniea 
from  WUL  L  to  Rich.  L"  (London, 
1879). 

(3)  State  Treaties  and  Administra- 
tiye  Records  of  the  Norman  times  in 
Bymer's  *'  FsBdera,  convetUioni*,  litteras 
etc."  (new  ed.  181G  to  1830;  3  vols,  in 
6  parts,  A.D.  1066-1391).    The  admi- 
nistrative records,  which  from  King 
John  downwards  were  chronological^ 
enrolled,  and  lately  in  part  desoribed, 
and  in  part  published  bv  the  Record 
Commission,  fall  into   the  following 
principal  groups:  (1)  Patent-rolls  from 
1200-1483,  formerly  preserved  in  the 
Tower,  containing  the  regular  acts  of 
Government  inclusive  of  foreign  trea- 
ties, grants  of  offices,  privileges,  etc. 
(3f.  *'  A  description  of  the  Patent-rolls 
in  the  Tower  of  London,"  by  Duffus 
Hardy,    (1835).      "^  Bottdi   liiterarum 
eiautarum  in  Uirrt  LandinenH  tu&er- 
tKiii,"  2  vols.  (2)  Law  Oourt  records  and 
pleas  since  Hen.  II.,  printed  in  part, 
*<  Placitorum     abbremaiio "    (London, 
1811) ;  *'  BotvU  eurim  regii,**  ed.  Pal- 
grave.    (3)  Calculations  and  Transact 
tions  of  tlie  Exchequer,  partly  in  print 
(Rotuli  dbloHonum  et  ftnium^  Magntu 
RoltUw  Ptp«>  etc.).    In  addition  the 
**Didlogru  de  Scaooario**  in  Madoz; 
**The  History  and  Antiquities  of  the 
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Exchequer  of  the  Kings  of  England,' 
2  vols.  (London,  1769)  is,  through  the 
reliable  reprint  of  the  Records,  a  book 
of  great  general  value.  As  to  the 
State  Land  Register,  Dbmesday  Book, 
see  note  ♦••. 

(4)  Treatises  on  the  l^tonr  of 
Enghsh  Law :  Sir  M.  Hale's  "  History 
of  the  Common  Law,"  2  vols.  ed.  Rim- 
mington  (1794);  Reeve's  "History  of 
the  English  Lrtw  "  (3rd  ed.,  1814).  A 
curious,  but  much  used  and  usefid 
collection  is  to  be  found  in  **  Henriei 
'Spelmwnni  Codex  legum  veterum  sUUu- 
torwm  regni  Anglim  ab  ingresm  Qui- 
Idmi  L  usque  ad  annum  9  Henr.  JU." 
Printed  from  Spelman's  Papers  by 
Wilkins,  p.  284  et  ae^  and  in  Howard, 
*^  Anciennes  loix  des  Fran9ois,''  Rouen, 
1766,  vol.  ii.  pp.  120-428.  An  excel- 
lent exposition  of  the  sources  With 
introductions  is  that  by  Bishop  Stubbs, 
"  Select  Charters  "  (1874),  pp.  79-425. 
For  the  legal  procedure,  cf.  M.  H.  Bige- 
low,  **  History  of  the  Froeedure  in 
England  from  the  Conquest"  (London, 
188(r):  Forsyth,  "History  of  the  Trial 
by  Jury"  (new  ed.,  1857);  Brunner, 
"  Entstehung  der  Schwurgerichte " 
(1872). 

(5)  Oeneral  History  of  England: 
Lyttleton,  "History  of  Henry  n.'» 
(London,  1767),  8  vols.;  Hallam, 
"Middle  Ages,"  cap.  viii.;  Lappen- 
berg-PauU, "  G^esohicnte  von  England,'' 
vols.  ii.  and  iii.  The  principal  work 
on  this  period  is  Freeman's  "  History 
of  the  Norman  Conquest  of  England,'' 
vols.  i.-vL  (the  first  two  volumes  in 
the  3rd  edition)^  Important  additions 
for  the  Norman  period  are  also  given 
by  Stubbs,  "  Constitutional  History," 
voU.  i.,  ii.  (1874). 
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I)ersonal  acquisition,  as  the  "Seigneury,"  "Dominion,"  ^'terra 
regis  Anglica,''  "  terra  mea  " — a  designation  frequently  found 
in  the  records  :  "  Ovlielmvs  I.  conquestor  dicitvr,  qui  Angliam 
conquisivit,  i.e.  acquisivit  (purchased),  non  quod  siibegit" 
(Spehnan,  Glossary).  The  mutual  relations  of  the  Saxons 
and  Francigenas,  however,  remained  for  many  generations 
hostile.  The  conquered  people  repaid  the  haughtiness  of  the 
victors  by  attempts  at  rebellion ;  and  when  these  failed,  by 
silent  animosity  towards  the  new  lords  and  their  French  customs. 
The  best  way  of  considering  the  period  is  therefore  that  of 
a  permanent  military  occupation  which  (with  its  numerous 
fortifications  and  the  maintenance  bi  paid  soldiery)  led  to  a 
thoroughly  n^w  military  organization.  But  the  same  change 
was  also  founded  on  the  needs  of  the  country.  The  Anglo- 
Saxon  Commonwealth  had  fallen  through  internal  dissension, 
a  defective  organization  of  its  military  array,  and  the  faulty 
distribution  of  the  miUtary  burthens.  To  regain  the  unity 
and  power  that  was  lost,  in  the  place  of  a  discordant  system 
of  national  militia  and  personal  vassalage,  the  whole  of  the 
landed  property  in  the  country,  so  far  as  it  was  able  to  bear 
the  necessary  burden  of  heavy  armed  troops,  had  to  adopt  the 
principle  of  a  standing  army  based  upon  the  revenue  derived 
from  ihe  land.  This  was  almost  a  common  need  with  all  the 
Germanic  states  that  had  risen  on  the  ruins  of  the  old  world ; 
and  in  the  centuries  of  striving  after  it,  isolated  elements  of 
the  feudal  system  appear  already  in  the  Anglo-Saxon  period. 
But  there  was  still  wanting  such  a  permanent  and  uniform 
bond  of  service  as  was  compatible  with  the  personal  freedom 
of  the  obeying  party  and  the  honour  of  a  freeholder ;  hence 
the  manifold  preliminary  arrangements,  attempts,  and  re- 
lapses. The  period  of  the  feudal  system  dates  firom  the  time 
when  the  feature  of  military  burthens  becomes  predominant 
in  landed  property,  and  the  grants,  to  which  the  character  of 
miUtary  pay  ^is  attached,  |ve  the  warrior  a  permanently 
dependent  position.  England  is  the  only  state  in  which, 
through  special  circumstances,  a  systematic  application  of 
this  system  was  possible,  which  made  the  State  in  some 
measure  the  sole  proprietor,  thence  proceeding  to  a  fresh 
distribution.  It  was  the  position  taken  up  by  William  as 
the  legitimate  successor  to  Eing  Eadward  which  settled  this 
question  also*  In  treating  as  rebels  King  Harold  and  those 
who  fought  on  his  side,  and  the  Saxons  who  afterwards 
opposed  William,  a  legal  justification  was  found  for  a  general 
confiscation  of  landed  estates.  The  inheritance  of  Eadward, 
the  possessions  of  the  family  of  Harold,  and  the  remainder  of 
the  old  Folkland  were  immediately  seized  as  royal  demesnes. 
By  virtue  of  grants,  the  leaders  of  the  conquering  host  entered 
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into  the  possessions  of  the  rebel  great  Thanes,  and  in  like 
manner  the  warriors  serving  immediately  under  the  Duke 
were  endowed  with  estates  that  had  become  vacant  in  the 
different  parts  of  the  country.  The  great  feodaries  could 
either  immediately  furnish  their  contingents  or  do  so  by  sub- 
infeudation, by  which  means  a  portion  of  the  Saxon  Thanes, 
who  had  not  been  compromised  in  the  war,  could  remain  as 
under-vassals  upon  their  old  estates.  In  like  manner  the 
possessions  of  the  churches  and  the  monasteries  were  re- 
tained to  them,  and  in  some  instances  even  increased.  The 
object  that  the  royal  administration  now  pursued  for  a  century 
was  to  impose,  upon  the  whole  mass  of  old  and  new  possessors, 
an  equal  obligation  to  do  service  for  reward.  The  standard 
adopted  in  carrying  out  this  system  was  approximately  that 
of  tne  five  hides  possession  of  the  Anglo-Saxon  period ;  yet 
with  a  stricter  rating  according  to  the  value  of  the  produce. 
At  that  period  an  estate  of  such  a  productive  value  would  be 
bound,  at  the  royal  command,  to  funush  one  heavy-armed  horse- 
man for  a  forty  days'  service  in  the  year  {servitium  unius  mUitis). 
The  legal  incidents  of  these  newly-organized  modes  of 
property**  were  only  definitely  established  in  the  reign  of 
Henry  II. ;  but  conclusions  and  interpolations  show  us  that 
the  royal  administration  adapted  the  feudal  customs  that  had 
been  formed  in  Normandy  to  the  territorial  conditions  which 
existed  among  the  Saxons :  **  iUis  (that  is  to  the  Anglo-Saxon 
laws)  tra/nsmarinas  leges  Neustriss  quse  ad  regni  pacem  tuendam 
efficacissimas  videbantwr  odQedV  ("Dialogus  de  Scaccario"), 
The  English  feudal  system  is  made  up  of  these  two  elements. 
Five  legal  incidents  stand  out  here  sharply  defined,  which  in 
some  measure  differ  from  the  continental  feudal  system. 

1.  ^Ibe  (ZTonliitional  f^etetyitabflttg  of  ^t  ffirant    According 

to  Norman-French  custom,  such  hereditability  has  been  con- 
sidered the  rule  in  Anglo-Norman  fiefs.  (1)    Yet  the  form  of 


**  Ab  to  the  law  incidents  proper 
to  the  feudal  system,  the  yiews  of 
Littleton,  Selden,  Coke,  and  Blackstone 
are  dearly  condensed  in  the  oompre- 
heusive  note  of  Hargrave  to  Coke  on 
Littleton,  191.  The  proceedings  at  the 
great  act  of  homage  in  the  court  held 
at  Salisbury  are  recorded  in  the  Anglo- 
Saxon  chronicle  in  the  same  terms  as 
they  are  narrated  in  the  '*  Annales 
Waverlienses,"  a.d.  1086 ;  **  ibiquevene- 
rwU  coram  eo  harones  net,  et  omnes  ter- 
rarii  hv^tu  regni,  qui  alicujiu  pretH 
erarUf  cujiueunque  feodi  fuisterU,  et 
omneB  homines  »ui  effeoU  sunt,  et  jurc^ 
wmwt  %0i  fideUtatem  contra  omnes  hO' 
mines**  (I.  Report  on  Peer's  Dignity, 
d4).  Theteohnical  terms  of  feudal-law, 


'*  food,  feudum,  barones,  vavassores, 
felony  relief,"  eta,  appear  in  the  Domes- 
day Book  here  and  there  mingled  with 
the  older  expressions.  The  word  **  feu- 
dum **  had  hitherto  occurred  in  no  con- 
temporary source  of  the  Anglo-Scucon 
law.  The  term  '* baron"  is  said  to 
occur  for  the  first  time  in  a  letter  from 
Pope  Nicholas  JL  to  Eadward  the  Con- 
fessor (Heywood  on  Banks,  210). 

(1)  Thehereditability  of  the  English 
fiefs  down  to  King  John  is  doubted  by 
Palgrave  (i.  385\  He  says  it  was  at 
that  time  that  the  writ  de  terris  liber^ 
cmdis  first  was  &amed,  that  untU  that 
day  the  investiture  of  the  new  feoffee 
was  regarded  as  the  subject  of  a  fresh 
compact.    It  is  true  that  the  so-callqjl 


The  Property 


of  the  Norman  Feudal  State.     99 


grant  **dedi  et  concessi  tibi  et  kmmiiim  tuis,**  only  means  a 
concession  amounting  to  a  continuou?  military  pay.  The 
enfeoffment  of  the  heir  only  took  place  comtilM&ally  upon 
his  being  a  man  capable  of  fighting ;  and  that  of  the  liiAiress 
only  where  there  was  a  failure  of  males,  and  in  order  that  she 
might  marry  a  warrior  and  one  acceptable  to  the  military 
chief.  Accordingly  it  was  natural  that  the  feoffee  could  neither 
sell  nor  mortgage  the  estate,  nor  make  it  a  security  for  his 
debts,  nor  dispose  of  it  by  will ;  and  hence  follow  these  farther 
legal  incidents : 

2.  ^]^e  Slelebfum,  iCleUef.  As  an  acknowledgment  that 
the  feudatory  only  possessed  the  estate  on  condition  of  doing 
military  service,  a  certain  quantity  of  weapons  and  accoutre* 
ments  or  a  sum  of  money  were  rendered  by  Norman  custom, 
when  a  change  of  the  person  bound  to  service  took  place; 
out  of  which  proceeded  at  last  a  fixed  recognition-money  of 
one  hundred  shillings  for  each  knight's  fee.  In  a  certain 
sense  the  Prima  Seisina,  Primer  Seisin,  is  an  addition  to  this. 
For  greater  security  the  King,  as  lord  of  the  fee,  could  take 
possession  of  the  estate  after  the  death  of  the  vassal  until 
the  successor  proved  his  title,  or,  where  necessary,  pleaded 
and  obtained  his  right,  and  bound  himself  to  pay  the  re- 
levium.  According  to  old  feudal  custom  the  lord  could  in  this 
way  claim  a  whole  year's  income.  (2) 

8.  ;(peu&al  aS9att(si)tp  anb  ittaniage*  As  it  is  an  act  of 
favour  on  the  part  of  the  feudal  lord,  to  give  the  fee  to  one 
personally  incapable  of  military  service,  so  he  can  take  back 


Carta  Wilhelmi  (iii.  6)  contains  tke 
express  assuranoe:  **Pr(mt  gtatutum 
ett  ei$,  el  iUif  a  nobis  itatiUwn  et  oon- 
eeuum  jure  hereditario  in  perpetuum, 
per  eomtnune  consilium  totitu  regni 
nosbri."  Bnt  this  passa^  belongs  to 
the  spnrions  additions,which  inStnbbs' 
"Charters"  have  been  rightly  repu- 
diated. Nevertheless,  in  the  Norman- 
FranMsh  feudal  law  the  hereditability 
of  the  fief  had  become  so  far  established 
thai  the  King  could  not  deny  it  without 
driving  the  whole  of  the  vassals  to  r&- 
sistanoe,  besides  the  great  vassals  who 
were  at  all  times  ready  for  revolt.  The 
hereditability  has  never  from  the  first 
been  seriously  disputed.  The  weak 
point  lay  only  in  the  defects  of  the 
adminisfaation  of  justice,  especially  in 
the  want  of  a  rl^t  of  action  to  compel 
the  King  to  renew  the  fief. 

(2)  The  reliefs  are  based  upon  Nor- 
man-French customarv  law.  With  re- 
gaid  to  the  Bazon  Ihuies  the  Kin^ 
could  also  refer  to  the  laws,  of  Cnut  ii. 
70, 71 ;  and  probably  this  is  the  mean- 


ing of  the  Leges  Wilhelmi  I.  20,  in 
wMoh  with  unimportant  deviations 
from  the  original,  the  law  of  Cnut  is 
translated ;  similarly  in  Hen.  I.  c.  14. 
The  question  has  been  materially  elu- 
cidated by  Freeman  and  Stubbs.  The 
**heriot"  'in  the  Anglo-Saxon  sense 
continued  as  an  obligatory  duty  of 
the  heir  to  **  make  pavment,"  but  yet 
herein  was  recognized  an  hereditary 
right  of  possession  residii^  in  the 
vf^sal.  Now  the  Exchequer  substi- 
tuted for  this  position  tne  Franco- 
Norman  feudal  idea,  according  to 
which  the  lord  is  from  the  first  the 
actual  owner,  and  grants  by  investi- 
ture to  the  new  feofiee  a  *^  dominium 
de  novo**  (Stubbs,  L  261).  The  pay- 
ment of  the  heriot  in  horses  and 
weai>ons  ceased  with  the  Assize  of 
Arms  (27  Henry  II.),  according  to 
which  the  weapons  of  the  deceased 
should  always  be  preserved  to  the  heir. 
Since  then  a  sum  of  money,  amounting 
to  100  sh.,  was  fixed  for  each  knight's 
fee. 


100 


Constitutional  History  of  England. 


the  estate,  when  the  heir  is  a  minor,  and  can  exercise  in 
person  or  through  a  custos  the  rights  belonging  to  it, 
and  continue  this  wardship,  enjoying  the  profits,  until  the 
completion  of  the  heir's  twenty-first  year,  without  rendering 
any  account  (Glanvill,  vii.  9,  sec.  6).  As  tutor  legitimus  of 
the  ward's  person  he  might  also  give  the  heir  in  marriage 
when  the  latter  has  arrived  at  a  proper  age,  and  on  such  an 
occasion  can* exact  money  payments;  a  custom  which  arose 
under  circumstances  when  the  nearest  agnate  was  wont  to 
drive  a  bargain  concerning  the  marriage  of  the  ward.  In 
failure  of  sons,  the  heiress  remained  under  this  profitable  ward- 
ship until  her  majority,  and  when  she  had  come  of  age,  was 
married  by  the  feudal  lord  to  a  husband,  who  now  became  the 
real  feoda^.  In  the  spirit  of  the  old  wdship  the  marriage 
of  the  female  ward  was  also  regarded  as  a  money  business. 
The  revenue  rolls  show  us  how,  in  Normandy  also,  female 
wards  were  given  away  for  100,  600,  and  700  livres  of  Anjou 
(Madox,  i.  620 ;  Glanvill,  vii.  12,  sec.  1).  (3) 

4.  ^S,  attX'flte.  The  original  destination  of  the  fief  as 
a  means  of  obtaining  service  for  the  lord  binds  the  vassal  to 
an  extraordinary  contribution  in  extraordinary  cases  of  honour 
and  necessity,  notably  to  ransom  the  lord  who  has  been  taken 
prisoner,  to  endow  the  lord's  eldest  daughter,  and  when  his 
eldest  son  is  made  a  knight  (pur  /aire  Fitz-Chevaler).  These 
three  oases  are  ^mentioned  in  the  Grand  Goutumier  and 
amongst  the  Normans  in  Naples  and  Sicily  as  the  customary 
ones,  but  do  not  absolutely  exclude  other  urgent  cases,  espe- 
cially contributions  made  by  the  under-vassals  towards  the 
reliefs  and  aids  which  their  lord  pays  to  his  feudal  over- 
lord, and  for  the  payment  of  his  debts.  (4) 

5.  W&t  Ssdb^at,  ipotfeitttte  of  tflt  JFfef,  is  the  last  decisive 
point  in  which  the  conditional  value  of  the  grant  appears. 
The  former  takes  place  when  the  feudatory  dies  without  heirs 
capable  of  succeeding  to  the  fief ;  a  t$ase  that  must  frequently 
have  occurred,  inasmuch  as,  until  the  time  of  Henry  YIII., 
there  was  no  right  of  disposing  of  lands  by  will.  StUl  more 
frequent  was  forfeiture  on  accoimt  of  "  felony,"  which  includes 
almost  all  important  crimes,  regarding  them  fsom  the  point 


(8)  Feudai  ^rardBhip  and  marriage 
are  oertainly  derived  from  Norman- 
French  fendal  cnBtoma,  for  to  have 
founded  them  upon  Onut's  Thane-law 
(Cn.,  ii.  72-75)  wonld  have  been  leas 
advantageous  for*tbe  Exchequer.  More 
exact  information  is  given  by  Glan- 
viU,  vii.  12,  according  to  which  the 
marriage  of  the  daughters  of  the  ciown 
vassal  is  derived  from  tiie  txUdalegi' 
tima  of  the  feudal  lord ;  but  the  right 


of  consenting  to  the  marriage  of  every 
heiress,  from  the  circumstance  that 
otherwise  the  feudal  lord  could  have 
a  vassal  forced  upon  him.  The  assent 
was'  not  to  be  refused  without  " justo 
cattfo,"  but  neglect  in  obtaining  it  is 
punished  with  the  loss  of  the  fief^ 

(4)  The  Auxilia  will  be  treated  of 
more  fully  under  the  head  of  Finan- 
cial Administration. 
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of  view  of  disobedience  towards  the  feudal  lord.  The  especial 
harshness  of  the  English  feudal  law  adds  to  the  formal  at- 
tainder on  account  of  ''  treason  and  felony/'  a  corruption  of 
the  blood  or  disability  of  the  descendants  to  succeed  to  the 
inheritance.  (5) 

These  are  the  five  points  of  the  feudal  system,  round  which 
for  centuries  the  most  important  dealings  with  the  vassals 
revolve.  As  to  their  origin  the  oldest  authorities  are  remark- 
ably silent;  no  statute  introduced  the  feudal  system  into 
England,  or  in  any  way  regulated  its  details.  The  charters 
of  Willianx  contain  merely  a  general  recognition  of  the  con- 
ditions of  property.  Nor  is  there  any  trace  of  bestowals  of 
fiefs  through  which  the  Saxon  Thanes  either  sought  after  oc 
received  a  re-grant  of  lands  to  be  held  ''according  to  feudal 
law ; "  and  it  cannot  have  originated  in  the  framing  of  the 
deeds  of  feoffment,  for  these  were  only  expressly  formulated 
in  much  later  times.  It  was  rather  the  practice  of  the  finance 
control  and  of  the  courts  which  in  course  of  time  developed 
its  details  from  the  following  combination  of  circumstances. 

When  the  Conqueror  coi:^erred  investiture  upon  one  of  his 
faithful  followers,  there  lay  in  the  use  of  the  customary  words 
a  reference  to  customary  legal  relations  on  the  side  of  the 
grantee,,  and  of  the  thing  granted. 

1.  The  grantee  subjects  himself  through  the  word&  ''  deioenio 
homo  ve8ter**  to  the  law,  as  established  in  Normandy,  and  as 
it  is  administered  according  to*  the  custom  there ;  and  the 
Anglo-Saxon;  cannot  in  this*  matter  claim  a  right  different 
from  that  of  the  Norman. 

2.  The  thing  granted  is,,  as  a  matter  of  course,,  granted 
according  to  the-  rights  which  the  preceding  possessor  had ; 
that  is,  with  all  the  burthens  and  duties  which  originated  in 
the  conditions  of  the  Anglo-Saxon  Folkland  and  land  granted 
to  tenants,  and  in  the  conditicms  attached  to  the  alienation 
of  Bodand :  the  Norman  also  was  in  these  matters  to  have 
no  greater  right  than  the  Saxon.  Where  these  two  relations 
were  not  in  congruity,  the  Grown  was  naturally  inclined  to 
put  in  force  whichever  right  was  more  favourable  to  itself. 
But  in  other  respects  it  wa^  necessary  that  the  feoffees  should 
be  treated  as  nearly  as  possible  aUke.  Hence,  in  the  Ex- 
chequer and  the  Curia  Regis  (that  is,  from  a  financial  as  well 
as  a  legal  point  of  view)  new  principles  were  formed  which 


(5)  The  rig^t  to  property  for  which 
no  hein  can  be  found  was  already 
found  in  the  Anglo-Saxon  law  (God. 
Dipl.,  No.  1035),  hnt,  in  oonsequenoe 
of  the  want  of  a  right  of  diBpofling  by 
wiU  in  the  oaae  of  the  feudatory,  at- 
tained new  and  unheaid-of  dimenjaions. 


Forfeiture-  on  account  of  crimes  is 
even  in  the  Anglo-Saxon  period  not 
confined  merely  to  treason,  as  is  gene- 
rally supposed,  but  also  took  place  in 
the  case  of  other  serious  crimes.  But 
in  the  feudal  law  stiU  stricter  prin* 
ciples  of  felony  were  also  applied. 
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kept  the  middle  path  between  Norman  and  Saxon  customs, 
and  blending  both  together  produced  after  some  fluctuation  a 
uniform  law.  And  &om  these  points  of  view  all  the  details 
of  the  feudal  law  can  be  explained. 

The  most  important  deviation  from  the  continental  system 
lies  in  the  institution  of  arriere-vassals.  The  Conquest  itself 
and  the  mixture  of  nationalities  had  rent  asunder  the  natural 
bond  subsisting  between  the  great  vassals  and  their  followers, 
so  that  the  Conqueror  could  successfully  put  in  practice  the 
maxim  that  every  under-vassal  and  greater  freeholder  must 
take  the  oath  of  allegiance  to  the  King  immediately y  by  which 
means,  as  regards  miUtary  service,  aU  subjects  of  the  reahn 
should  be  immediately  under  the  King.  Consequently  every 
oath  of  fealty,  which  is  sworn  to  the  private  feudal  lord, 
excepts  allegiance  to  the  King,  ^'  aalva  fide  dehita  domino  et 
heredilms  qus  "  (Bracton,  ii.  85,  sec.  8).  By  this  maxim  which 
came  into  complete  operation  in  England,  the  key-stone  was 
inserted  in  the  edifice  of  the  feudal  state ;  and  a  final  sanction 
was  added  towards  the  end  of  the  Conqueror's  reign,  at  a 
great  extraordinary  court  and  muster  of  the  feudal  militia, 
held  at  Sahsbury ;  with  regard  to  which  the  Saxon  Chronicle 
uses  the  words  :  "  Omnes  prmdia  tenentes,  quotquot  essent  notm 
melioris  per  totam  Angliam,  ejus  homines  facti  sunt,  et  omnes 
se  iUi  svhdidere  ejusque  facti  sunt  varolii,  ac  ei  fidelitatis  jwror 
menta  prcestiterunt,  se  contra  alios  quoscunque  Uli  fides  futtvros  " 
(Chron.  Sax.,  a.d.  1086).  By  a  great  act  of  homage  the 
infeudation  of  the  whole  of  the  landed  property  in  the  country 
was  here  proclaimed  as  a  law  of  the  kingdom.  It  was, 
indeed,  an  important  event  in  English  history,  when  William 
made  his  faithful  followers,  from  the  greatest  magnates  down 
to  the  squireless  knights  and  the  freeholders,  kneel  down 
before  him,  and  placing  their  folded  hands  in  the  hands  of 
their  royal  master,  swear  to  him  the  oath  of  fealty  on 
account  of  their  possessions.  This  act  alone  necessarily  gave 
the  English  political  life  a  different  direction  from  that  of  the 
continental  states. 

Connected  with  this  systematic  introduction  of  the  feudal 
system,  in  the  years  1083-1086  a  comprehensive  property- 
register  of  the  kiiigdom,  the  *' Domesday  Book,**  ***  was  drawn 


•*•  The  origin  of  the  Domesday 
Book  is  described  in  Lappenbcrg,  IL 
143-154.  It  was  officially  print^  in 
the  year  1783»  in  two  folio  vols.:  to 
which  were  added  four  supplementary 
registers  and  indices,  in  two  additional 
▼olmnes  of  the  Record  Commission, 
1816  (Explanatory  treatises  by  Kel- 
ham,  1788;  Sir  H.  Ellis,  <' Introduc- 
tion to  the  Domesday  Book/'  1833). 


Lately,  the  Latin  text  has  also  been 
printed  for  certain  counties  in  exteiuo, 
without  the  abbreviations  (London, 
1862,  etc.).  Thirty-four  counties  ap- 
pear, but  not  the  counties  of  North- 
umberland, Cumberland,  Westmore- 
land, and  Durham,  which  were  as  yet 
not  in  the  secure  possession  of  tba 
Normans;  Lancaster  does  not  appear 
to  have  been  organized  as  a  county 
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np  with  unexampled  completeness  and  accuracy;  a  register 
invaluable  to  the  Norman  political  administration,  and 
equally  so,  as  a  trustworthy  groundwork,  to  the  historian.  A 
division  of  the  land  into  knights'  fees  does  not  appear  in  this 
land  register ;  but  a  perfect  foundation  for  a  future  list  of  fiefs 
was  laid  in  it  by  the  registration  of  townships  and  hides, 
embracing  not  only  agricultural  soil,  but  landed  property, 
^th  aU  its  appurtenances  in  the  shape  of  customary  services, 
dues,  and  safe-conduct  money.  The  existing  conditions  of  the 
land  and  soil  remain  in  the  lower  stratum  unchanged,  but 
henceforth  they  form  material  for  new  tenures  in  accordance 
with  feudal  law. 

At  the  head  of  these  masses  of  property  stands  the  King 
vnth  a  TOservation  of  more  than  one  thousand  manors,  to- 
gether with  numerous  chases,  parks  and  forests,  formed  out  of 
possessions,  for  the  reservation  of  which  the  old  relations 
between  the  Saxon  royal  house  and  the  Folkland  gave  a  good 
title.  The  former  possessions  of  the  great  Anglo-Saxon 
Thanes,  and  county  Thanes,  which  had  become  vacant  by 
death,  flight,  and  outlawry,  form  the  principal  material  for 
providing  for  the  vassals  of  the  King;  the  Saxon  Thanes 
who  still  remained  in  possession  are  to  be  found  principally 
among  the  aubtenentes  of  the  Norman  magnates.  The 
possessions  of  the  Bishops  and  the  monasteries  are  incor- 
porated into  the  new  system  of  property,  with  the  proviso 
of  a  duty  to  furnish  their  contingent  to  the  feudal  miUtia. 
The  freeholders  who  still  existed,  the  landowners  bound 
to  magisterial  duties  (sochemawni),  and  the  burgen^es  kept 
their  places  almost  unchanged.  In  like  manner  the  Anglo- 
Saxon  peasants,  ceorls,  viUan%  remain  as  they  were ;  also  the 
farm  labourers  {bordarii),  although  these  also  were  partially 
supplanted  by  servants  whom  the  Norman  lords  had  brought 
with  them.  In  the  still  remaining  serfs  (servi),  who  were 
few  in  number,  no  change  can  be  seen.  As  Domesday  Book 
states  the  several  modes  of  property  existing  at  the  close  of 
the  Anglo-Saxon  period  (tempore  Regis  Eduardi),  as  well  as 
those  at  the  accession  of  William,  and  when  this  land-register 
was  framed,  the  changes  which  had  taken  place  in  these 
descriptions  of  property  may  be  surveyed  firom  the  following 
table : — 

Tempore  Eduardi.  Tempore  WUhdmi. 

Chief  proprietora  and  others      1,599)      YaesalB  of  the  Grown    .       .  600 

IL^*^"  :    :    :     1?^    «-^'»-'«' ....    7.871 

Tenentes  et  BubtenenteB  2,899  j      Liberi  homines      .       .        .      10,097 

nntil  Henry  III. ;  London,  Winchester,      men  was  283,242;  that  of  the  regis- 
aod  certain  other  cities  are  also  want-      tered  '*  hides  "  about  225,000. 
ing.    The  attested  sum  total  of  the 
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Tempo/I 

"e  Eduardi, 

Eoolemastioi 

1,564 

Sochemanni 

.      23,404 

Burgenses  • 

.      17,105 

Villani 

.    102,704 

Bordarii      . 

.      74,823 

Gottarii 

5,497 

Servi   . 

.      26,552 

Tempore  WiXhdmi, 

Eoolesiastici .       •       .        .  994 

Soobemanni  ....  23,072 

Burgenaee     ....  7,968 

Villani 108,407 

Bordarii        ....  82,119 

Gottarii 5,054 

Servi 25,156 

Hence  we  perceive  that  extensive  changes  have  only  taken 
place  in  the  great  landed  estates,  and  that  in  the  conrse  of 
the  Conqueror's  reign  the  last  Saxons  have  been  ousted  from 
the  lands  and  from  the  position  of  great  Thanes  and  Bishops. 
The  grades  of  landed  proprietors  at  this  time  are  therefore  as 
follows  :— 

1.  About  six  hundred  persons  and  corporations  appear  as 
secular  and  ecclesiastical  Grown^  vassals  {tenentea  in  capite), 
but  in  very  different  degrees.  About  forty  lords  (the  later 
Barones  maQores)  are  er^eoffed  of  aiL  aggregate  of  estates, 
which  may  be  compared  with  the  lordships  of  the  Saxon 
great  Thanes,  but  they  are  scattered  about  in  different 
counties.  About  four  hundred  warriors  (the  later  Baronet 
minores)  who  served  immediately  under  the  Duke,  were 
enfeoffed  of  single  knights'  fees  or  manors.  The  line  of 
demarcation  between  the  two  is  in  this  period  merely  one 
founded  on  fact,  and  a  changing  one.  Among  tbe  spiritual 
lords  the  landed  possessions  of  the  majority  of  the  Bishops 
and  certain  great  abbots  may  be  compared  with  those  of  the 
great  secular  feudatories ;  the  great  majority  of  fees  are  also, 
horn  this  point  of  view,  small.  It  is  only  when  many  small 
and  doubtful  forms  of  possession  are  added  to  these  that  the 
number  of  1400  tenentes  in  capite  appears,  as  given  by  Ellis.  (1) 

2.  The  second  rank  is  formed  by  7871  subtenentes.  As  the 
greatest  feoffees  had  to  furnish  a  whole  company  of  heavy 
armed  soldiers,  subinfeudation  was  a  suitable,  if  not  a  neces- 
sary, method  of  furnishing  the  contingent  due.  For  the 
Norman  soldier  this  signified  a  fresh  grant  on  the  part  of  his 
chieftain ;  for  the  Saxon  Thane,  who  was  left  in  possession, 


(1)  The  nnmber  of  tbe  tenente$  in 
capite  is  given  by  EUia  at  1400,  but 
many  very  obscure  elements  are  reck- 
oned among  this  number.  The  ex- 
tracts referred  to  in  Kelham,  give  as 
follows : — 

(a)  Eodesiastical  entries;  19  Arch- 
bishops and  Bishops  (among  them  a 
few  Mormans) ;  20  Vanoniei ;  56  Abbots, 
Abbesses  and  Abbeys ;  38  Ecdesim ;  11 
Preebyteri;  2  Diaconi:  3  CapeUani; 
altogether  153  single  entries. 

(b)  Secular  lords;  10  Comites;  304 
other   lords   (among   whom  214   are 


registered  in  one  oounty,  180  in  two 
or  more  places);  10  Comittssm;  20 
other  women  and  daughters,  and  a 
few  collective  appellations,  Homine$ 
Ziiberi  Begia,  etc. 

I  accordingly  assume  the  existence 
of  at  least  600  Crown  vassals  in  round 
numbers.  The  Anglo-Saxons  had  al- 
ready been  ousted  from  the  greater 
possessions;  Waltheof  is  mentioned  as 
being  the  last  Ealdorman,  and  Wulf- 
stan  as  the  last  Bishop.  Among  the 
small  drown  vassals,  however,  we  find 
many  with  Saxon  names. 
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it  meant  a  limited  recognition  of  his  possession  with  fresh 
burthens.  At  the  time  of  Domesday  Book  the  partition 
of  great  estates  into  subfees  had  only  been  begun  in  a 
limited  degree.  But  Grown  vassals  and  corporations  are 
even  then  both  met  with  as  under- vassals.  (2) 

8.  The  rest  of  the  population,  who  were  not  subject  to 
military  service,  were  mostly,  though  not  entirely,  incorpo- 
rated with  the  great  estates  in  which  they  had  for  the  most 
part  a  precarious  or  heavily  burdened  possession,  to  which 
were  added  also  certain  other  burdens  by  reason  of  the  feudal 
duties  of  the  lord  of  the  soil.  As  a  constant  eompanion  of 
the  feudal  system  is  now  added  a  tax  duty  {taUagium),  to 
which  ^  inhabitants  of  town  and  country  were  subject,  who 
were  not  bound  to  the  feudal  military  service.  The  chief 
groups  are : — 

10,097  liben  heminea^  among  whom,  however,  the  names  did 
not  yet  imply  possession  of  freehold  estates..  (S) 

28,072  sachemanni,  hereditary  possessors,  who  are  only 
subject  to  the  magisterial  jurisdiction  (s^ca)  of  -  a  landed 
proprietor  without  being  incorporated  with  an  estate  as 
tenants.  (4) 


(2)  AmoDg  tiie  7871  9ubieneraaf^ 
about  one-half  of  the  names  are  still 
Baxon;  the  Domesdaj  Book  makes 
mention  of  '*taini"  in  nearly  all 
oonnties  (ef.  Heywood,  pp.  85,  120*, 
135,  200,  208;  see  also  Ellis,  i.  143). 
Diidsion  of  large  estates  by  subin- 
feadaticm  permanently  deprived  the 
great  vassal  of  the  enioyment  of  pro- 
prietorship, and  was  therefore  avoided 
as  mnch  as  possible.  Only  for  the 
apiritaal  corporations  there  existed 
from  the  first  a  certain  necessity  for 
this  course.  It  is  expressly  declared 
of  Archbishop  Lanfranc  that  by  order 
of  the  King  he  enfeoffed  the  fermers 
on  his  lordships  (the  ^'threnges")  as 
under-vassals :  prasoepit  rex,  ut  de  eU 
ihiUteg  flereni  ad  terram  defendendam. 
Especially  for  the  landed  estates  of  the 
oatnedral  chapters  ten  knights  were 
enfeoffed,  and  for  this  purpose  lands 
of  the  value  of  £200  were  assigned. 
On  the  other  hand,  under  WUliam 
Bnfus,  the  Abbot  of  Bomsey  was  still 
allowed  to  furnish  three  knights  to 
the  feudal  militia,  without  a  formal 
subinfeudation  (Stubbs,  i.  262,  263). 
It  is  apparent  from  many  instances 
that  eoclttiastics  and  great  vassals, 
with  the  royal  licence,  freed  their 
whole  estates  from  furnishing  feudal 
troops,  by  creating  by  subinfeudation 
a  certain  number  of  sub-vassals  unce 


and  for  aH.  Landed  estates  belonging 
to  abbeys  are  frequently  mentioned, 
which,  once  gran  tea  to  English  Thanes, 
became  under  William  subinfeudated 
in  accordance  with  Norman  feudal  law 
(Freeman^  iv,  479). 

(8)  Of  the  10,097  liberi  homines  and 
2041  liberi  hominea  eommendatiy  44^ 
are  met  with  in  Norfolk,  and  7470  in 
Suffolk,  that  is  in  Danish  counties. 
According  to  the  Dane  law  the 
compensation  for  the  liber  homo  was 
three  marks,  that  of  the  toemanntu  only 
twelve  oras.  Hence  the  appellation 
would  seem  to  express  a  somewhat 
higher  grade  than  that  of  the  eoo- 
mannue,  although  other  passages  seem 
to  make  this  doubtful.  The  old  eomr 
mendatio  was  also  interpreted  by  the 
Normans  as  a  subinfeuoation,  though 
it  merely  signified  the  finding  of  a 
landlord  as  an  act  of  agreement  be- 
tween the  lord  and  the  ^  commended." 
In  the  land  register  this  relation  is 
treated  of  as  an  oblatio  feudi,  and  con- 
sequently as  a  transferable  **  real 
right,"  residing  in  the  feudal  lord 
(Freeman,  v.  463,  and  Index,  8.v^ 
*<  Commendatio"). 

(4)  The  23,072  gocmanni  are  recorded 
in  almost  exactly  the  same  number  as 
existing  at  the  time  of  Edward.  The 
institution  must  accordingly  be  based 
on  a  fixed  legal  conception,  and  this 
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7968  Burgenses,  the  great  decrease  in  whose  Dumbers  is 
explainable  from  the  desolation  caused  by  the  war.  (5) 

108,407  viUcmi,  the  new  term  for  settled  ceorls  or  the 
proper  villeins.  (6) 

82,119  Bordarii,  that  is,  agricultural  servants,  workmen, 
and  labourers,  but  who  were  often  in  possession  of  houses 
and  small  plots  of  land.  (7) 

The  rule  whioh  determined  the  further  development  of 
these  conditions  was  manifest :  namely,  that  the  Saxon  could 
not  claim  more  than  the  Norman,  and  that  the  lower  classes 
(apart  from  the  obligation  to  feudal  military  service)  must 
subject  themselves  to  the  limitations  and  burdens  laid  upon 
them  by  the  upper  classes.. 

By  the  extension  to  these  classes  of  the  oath  of  fealty,  the 
reliefs,  escheats,  and  forfeitures,  it  came  to  pass  that  after 
many  generations  the  maxim  of  jurisprudence  was  formulated 
*'  that  the  King  is  the  universal  lord  and  original  proprietor 
of  all  the  lands  in  his  realm,,  and  that  no  one  possesses  or  can 
possess  any  portion  of  them,  which  is  not  derived  mediately  or 
immediately  from  a  grant  by  himJ'  The  new  order  is  a 
thorough   arrangement   of  society  into   ranks  according  to 


can  only  be  tho  Saxon  legat  jnrisdio- 
tion.  In  the  treatise  of  Spehnan,  *<  De 
Natura  Brevium,*'  they  are  mentjoned 
as  haying  a  title  with  specified  ser- 
yicea,  as  snitora  exempt  horn  the 
common  popular  oonrta,  and  only 
really  bound  in  their  own  court,  and 
capable  of  having  others  in  vUlenagto 
under  theoL  Certain  socmen  are  met 
with  again  as  under-vassals,  and  ia 
possession  of  a  whole  manor  (EUis,  ii. 
889). 

(5)  The  BwrgenteB  had  been*  reduced 
by  war  from  their  original  numbers 
(17,105) ;  Domesday  Book  describes 
the  condition  of  decay  and  the  number 
of  forsaken  houses  in  many  individual 
towns* 

(6)  The  viUani  (108,407)  embrace  the 
mass  of  the  Anglo-iSaxon  ceorb  in  the 
position  of  peasants  on  the  lord's 
estates,  as  weU  as  a  number  of  the 
old  peasant  proprietors  and  hereditary 
possessors,  at  the  time  of  Domesday 
Book.  It  ia  difficult  to  believe  that 
among  the  stiU  doughty  array  of  the 
peasants  of  Wessex  and  the  "  men  of 
kent,"  an  hereditary  proprietorship 
should  have  wholly  vanished.  As  to 
the  degradation  of  the  ffiUani  in  this 
period,  see  below  in  cap.  xx.,  para- 
graph iii.  For  the  rank  of  the  *'  liber 
komoy**  the  possession  of  a  peasant  farm 
was  without  any  decisive  influence: 


'*  Item  tenementum  mm  mutai  skUum 
liberi  non  magi»  quam  tervL  Poierit 
enim  liber  homo  tenere  pwrum  vUUna-' 
gium^  faeiendo  quicquid  ad  vUlenagium 
pertinebit,  el  tiAdlomintu  liber  erit,  emm 
A0&  fadat  raUone  viUenagiif  et  non 
raUonepereonm  turn  **  (Bract,  ii.  &  8). 

(7)  The  82,119  BordarU  are  regu- 
larly mentioned  in  the  Domesday  Book 
afler  the  viUani,  as  being  still  inferior 
ta  these.  According  to  Du  Ganee,  the 
tena  answers  to  our  ^  cottager,''  that 
is,  denotes  the  labouring  olasses,  to 
whon^  in  addition  to  their  dwellii]^,  a 
garden-  and  a  few  acres  of  land  had 
frequently  been  giveziw 

A  survey  of  these  conditions  is  ren- 
dered more  difficult  ^  the  fact  that 
the  Latin  text  of  Domesday  Book 
very  frequently  translated  the  Anglo- 
Saxon  terms  in  an  arbitrary  manner ; 
that  tKe  commissionerB  in  the  different 
counties  did  not  make  use  of  a  uniform 
rule  of  expression,  that  one  aud  the 
same  term  might  embrace  locally  dif- 
ferent legal  relations ;  that  on  the  other 
hand  similar  conditions  were  denoted 
in  different  places  by  different  legal 
terms;  and,  finally,  that  our  knowledge 
of  the  smaller  Mnds  of  property  is  ex- 
ceedingly defective.  As  to  the  state 
of  things  at  the  dose  of  this  period, 
vide  below,  cap.  xx. 
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military  service,  an  immediate  and  effectual  subordination  of 
the  upper  classes  in  military  obedience  to  the  King,  and  con- 
sequently a  still  stricter  subordination  of  the  lower  classes. 
The  whole  landed  property  became  thus  uniformly  subservient 
to  the  State,  and  has  remained  so  to  this  day. 

The  legal  construction  of  the  English  Feudal  System  was 
deduced  by  the  author  of  this  work  in  the  second  edition  of 
his  "  EngUsche  Communal- Yerfassung/'  and  his  "  Englisches 
Verwaltungs-recht "  (1863-1867),  from  the  legal  sources  and 
printed  records  then  available,  but  has  been  since  that  time 
completed  and  rectified  by  the  copious  investigations  of  Free- 
man, "  Norman  Conquest,"  vols,  iv.,  v.,  and  vi.  (1871-1879), 
and  Stubbs,  "  Constitutional  History,"  vols.  i.  and  ii.  The 
material  result  of  these  valuable  investigations  (with  a  few 
supplementary  additions  on  my  part)  are  as  follows  : — 

Qlie  belief  which  has  come  down  to  us  from  Selden  and  the 
antiquarian  school,  a  belief  which  was  hitherto  universally 
received,  that  William  I.  divided  the  English  landed  property 
into  military  fees,  is  erroneous,  and  results  from  the  dating 
back  of  an  earlier  condition  of  things.  Equally  erroneous  is 
the  statement  which  has  been  repeated  for  centuries,  that  the 
English  real  property  was  at  a  certain  period  distributed  into 
60,215  knights'  fees,  of  which  28,016  were  in  the  possession 
of  the  Church,  and  the  rest  in  the  hands  of  secular  vassals. 
These  computations  were  arbitrarily  set  up  by  later  anti- 
quarians, by  reference  to  the  number  of  the  hides,  and  are  at 
least  twice  as  high  as  they  should  be.  The  figures  in  this 
ease  are  among  the  many  numerical  exaggerations  of  the  older 
historians.* 

Domesday  Book  does  not  contain  a  '^fee-roll,"  but  a 
"property-roll,"  upon  which  in  later  times  the  fee-rolls  were 
framed.  Palgrave  rightly  maintained  that  in  that  great 
register  there  is  nothing  to  be  found  about  "  knights'-fees  "  as 
a  special  kind  of  tenure  of  landed  property.  The  texm.  fevdum 
is,  in  the  language  of  the  land-register,  a  general  expres- 
sion for  landed  property  under  the  new  ruler.  The  term 
miles  appears,  as  a  rule,  to  be  merely  a  translation  of  the 
Anglo-Saxon  "thegn*"  Domesday  Book  simply  describes 
the  real  property  with  its  customary  burdens  and  services, 
without  making   any  mention   at  all  of  new  burdens  and 

aocepted  the  quotation,  and  has  made 
of  it  a  trcMitium.  Cf,  Stubbs,  i.  424. 
At  the  close  of  the  period,  Stephen 
Segraye,  a  minister  of  Henry  IIL, 
oompntes  the  number  of  knights'  fees 
at  32,000,  and  even  from  such  a  number 
the  knights'  scutage  could  never  be 
raised. 


*  The  estimate  of  Bigden,  in  the 
*«  Polychronicon "  (i.  o.  49)  of  60,015 
kni^ts'  fees  is  contradictory  of  the  £ftct 
that  the  Treasury  itself  could  at  no 
time  give  a  oonect  estimate  of  the 
number  of  knights'  fees.  From  Higden 
that  number  passed  into  the  so-called 
*  Euloginm,"  out  of  which  again 
Selden,  in  his  notes  to  Fortescue,  has 
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services  resulting  from  the  new  feudal  bond,  and  even  without 
any  intimation  that  the  new  military  service  is  different  from 
the  old.  The  land  is  not  divided  into  knights'  fees,  but  into 
hiisB ;  where  the  '^  men "  of  one  or  other  great  landlord  are 
spoken  of,  the  expression  evidently  refers,  as  a  rule,  only  to 
the  old  Anglo-Saxon  vassalage,  or  to  the  cowmendaiio  to  a 
Hlaford  as  an  institution  of  &e  Anglo-Saxon  police  control. 
It  was  only  in  the  succeeding  generations  that  the  feudal 
military  service  was  definitely  apportioned  on  the  basis  of  this 
register,  and  that  the  claims  of  the  royal  feudal  lord  in  the 
exchequer  were  consistently  enforeed.^ 

The  occupation  of  the  country  after  the  battle  of  Hastings 
began  with  those  counties  from  whose  levies  Harold's  army 
had  been  formed.  In  these  a  general  confiscation  of  the 
landed  property  of  the  ''  rebels  "  took  place,  so  that  among  the 
tenentes  m  capite  scarcely  a  single  Saxon  name  can  be  found. 
From  thence  the  Conquest  spread  further  towards  the  West 
and  the  North,  until  in  1070  the  occupation  was  mainly 
completed^  In  this  further  occupation  the  principle  is  stiU 
adhered  to,  that  participation  in  the  struggle  against  William, 
as  the  legal  heir  to  the  crown,  entailed  as  a  legal  consequence, 
not  indeed,  outlawry,  but  forfeiture  of  landed  property ;  as  the 
result  of  which  re-grants  were  at  once  made  to  Normans  and 
to  certain  favoured  Angli.  Those  Angli,  on  the  other  hand, 
who*  had  not  taken  part  against  him>  or  who  had  compromised 
themselves  less,  were  allowed,  by  "redemption,"  to  receive 
back  their  possessions  from  the  Emg,  as  an  act  c^  his  favour ; 
accordingly,  those  who  participated  in  his  grace,  received  a 
royal  writ  {breve),  which  appears  from  that  time  necessary 
and  sufficient  for  aH  purposes  as  a  title  of  possession.  The 
technical  term  for  this  is  ^*  inbreviare."  According  to  the 
diversity  of  various  cases,  the  inbreviatio  is  bestowed  in 
consideration  of  small,  greater,  and  often  very  large  dues, 
and  the  "redemption"  is  granted  either  for  the  whole  or 
only  for  a  part ;  widows  and  poorer  members  of  a  family  are 
sometimes  allowed  a  small  porticm  as  a  charitable  provision. 
The  theory  and  manner  of  expression  of  this  "  redemption," 
which  are  consistently  maiutained  throughout  Domesday 
Book,  make  it  appear  as  a  royal  gift,  by  which  the  new  lord 
of  the  whole  country  allows  the  former  possessor  a  certain 
share  in  the  soil.  Later  jurisprudence  was  able,  accordingly, 
to  deduce,  with  plausible  reasons,  from  these  "  redemptions  " 
the  character  of  a  conditional  grant  (tenure).  The  ecclesi- 
astical estates  alone  were  conceded  to  the  corporations  who 
were  in  possession  of  them,  without  the  humiliating  form 
of  inbreviatio,  because  the  theory  of  personal  forfeiture  ap- 
peared not  to  be  applicable  to  them.    Yet  ia  the  next  reign. 
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the  system  of  tennres  in  all  its  bearings  was  extended  even 
to  these. 

The  landed  property  thus  granted  or  redeemed  was,  accord- 
ing to  the  Conqueror's  plan,  to  be  imiformly  employed  in 
forming  the  heavy-armed  feudal  militia.  To  the  newly  en- 
feoffed Norman  lords  this  was  the  natural  feudal  custom  of 
their  country.  To  the  newly  enfeoffed  Angli  and  to  those 
who  had  redeemed  their  possessions,  it  appeared  in  the  light 
of  a  just  equalization.  Tet  the  accomplishment  of  this 
scheme  was  not  effected  under  William  I.  In  the  carrying 
out  of  it  the  difficulty  with  which  the  Anglo-Saxon  adminis- 
tration had  struggled  for  centuries  immediately  returned :  a 
fixed  standard  for  the  apportionment  of  the  soldiery  was 
wanting.  Since  iBlfred's  time,  indeed,  the  general  rule  had 
been  observed  that  a  fully  equipped  man  should  be  furnished 
for  every  five  hidsB ;  but  it  had  never  been  established  as  a 
rule  of  law  as  in  the  Garlovingian  legislation ;  the  apportion- 
ment had  remained  a  matter  of  administration,  regard  being 
had  to  the  state  of  the  income  at  the  time  and  to  other  con- 
ditions, and  hence  it  was  for  the  sheriff  and  the  county  ad- 
ministration an  object  of  continual  claims.  Only  in  a  few 
places  a  local  legal  custom  had  become  established,  which 
accordingly  was  carefully  noted  in  Domesday  Book.** 

Apart  from  this,  the  apportionment  of  the  cavalry  service 
(which  had  now  become  more  expensive)  under  the  new 
schemes  of  property,  and  the  valuation  of  the  real  estates 
according  to  their  productive  worth,  was  certain,  after  so 
many  changes  and  desolating  struggles,  to  lead  to  more  violent 

be  expressly  reserved  was  natural,  see- 
ing that  the  contingent  furnished  by 
the  hundreds  remained  the  same,  so  that 
the  deficit  would  have  fallen  upon 
their  neighbours.  In  like  manner 
the  prinleges  of  the  towns  in  the  later 
Anglo-Saxon  times  must  be  regarded ; 
the  military  service  of  which  is  fixed 
at  five,  ten,  fifteen,  and  twenty  hides, 
and  in  which  we  also  meet  with  a 
money  discharge,  Chester  paying  a 
sum  equal  to  50,  and  Shrewsbury  100 
hides  (Lappenberg,  i.  618).  After  the 
CSonquest  tnis  institution  appears  as  a 
local  custom,  as  in  Berkshire  (i  56. 6) : 
**'  si  rex  mittebat  alicnbi  exercitum  de  5 
hidis  tantum  unus  miles  ibat,  et  ad  ejus 
victum  vel  stipendium  de  unaqnaque 
hida  dabantur  ei  iy.  solidi  ad  ii.  menses." 
Because  the  rate  of  the  five  hides  was 
only  a  principle  of  administration,  it 
was  in  practice  much  modified,  and 
maintained  itself  as  an  established 
custom  only  in  certain  counties. 


••  In  my  "C^eschichte  der  Commu- 
nal-Yerfassnng,"  p.  17, 1  have  pointed 
oat  that  the  fixing  of  military  service 
aooording  to  the  standard  of  the 
hide  had  not  in  the  Anglo-Saxon 
period  become  a  rule  ef  law.  It  occurs 
accordingly  only  incidentally  in  Domes- 
day Book.  In  a  few  cases  in  the  royal 
grants  the  number  of  the  warriors  to 
be  fomished  was  determined  by  privi- 
lege, which  number  was  therefore  not 
to  be  exceeded.  Thus  in  the  case  of 
an  important  grant  about  the  year 
800 :  "  Verwn  etiam  4n  expedUionU 
tisee$tUaiem  viri  qninqus  tantum  mtt- 
tofilur."  (Goenuulf,  799-802,  ia  Kem- 
ble,  **  Codex  **  Introd.  p.  li.)  And  again 
shortly  after  this  **  expediticmem  eum 
duodeekn  vagaUU  et  cum  iantU  »cwtU 
exereeatU**  (idem,  821).  In  the  latter 
case  it  was  a  matter  of  a  grant  of  some 
twenty  townships  to  a  monastery  (Cod. 
Dipl.,  L  272).  That  where  great  grants 
were  made  to  churohefl  and  monasteries 
a  definite  number  of  warriors  should 


no 
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disputes  than  ever.  On  the  earnest  endeavour  made  to  carry 
out  the  plan  at  the  time  of  threatened  invasion  in  the  year 
1085,  the  King  abandoned  the  scheme,  in  consequence  of  the 
probability  of  endless  disputes ;  but  he  imposed  a  high  tax 
{hydagium)  upon  the  hides,  and  hurriedly  collected  a  paid 
army  with  the  other  means  at  the  disposal  of  his  exchequer. 
Connected  with  this  event  was  the  well-considered  plan  to 
determine  for  the  future,  by  means  of  a  land-register  of  the 
realm,  all  the  factors  according  to  which,  in  case  of  future 
levies,  the  number  of  '*  shields  "  to  be  furnished  should  be  fixed, 
and  the  other  feudal  dues  exacted.  Upon  this  basis,  after  the 
year  1086,  the  shares  of  the  great  landed  proprietors  were 
settled,  according  to  which  a  heavy-armed  man  (aervitium  unitis 
mUitis)  should  be  furnished  for  each  share.  Thefevda  mUitmn 
thus  computed  are  no  knights'  fees  of  a  limited  area,  but  real 
portions  of  the  profitable  free  estate.  ^'  The  knight's  fee  is 
no  manor,  and  no  hide  of  a  fixed  uniform  extent,  but  a  unit 
of  possession  which  imposes  upon  the  owner  the  obligation 
of  furnishing  a  fully  equipped  man  for  the  usual  period  of  a 
campaign.  These  *  units  of  property'  comprise  not  only 
agricultural  land  but  buildings,  rights  of  cutting  timber, 
mills,  fisheries,  salt  and  other  mines,  tolls,  market  dues, 
tithes,  etc. ;  and  also,  as  the  furniture  as  it  were  of  the  soil, 
the  mass  of  tenants,  the  greatest  cities  as  well  as  the  smallest 
villages,  and  single  farms,  the  formerly  allodially  free  peasant 
as  weU  as  the  serf  who  had  settled  on  the  land,  with  all 
customary  services,  dues,  and  protection  moneys.  Through- 
out the  whole  of  the  Middle  Ages  the  normal  standard  of  a 
knight's  fee  is  not  the  acre-measure  but  a  ground-rent  of  15, 
and  in  later  times  generally  of  20  lbs.  of  silver."  ***  The 
judicial  and  police  system  appertaining  to  a  manor  are  inde- 
pendent of  this ;  a  manor  may  be  estimated  at  either  more  or 
less  than  a  knight's  fee,  and  as  such  has  no  connection  with 
knights'  service.  It  was  only  after  a  lapse  of  time,  and  in  a 
limited  degree,  that  knights'  fees  began  to  be  settled  on  certain 
and  determinate  estates. 
Accordingly,  after  the  land  register  of  the  realm  had  settled 


***  I  may  repeat  these  words  from 
the  second  edition  of  my  **  Englisches 
YerwaltnngBrecht,"  as  they  appear 
to  have  aocnrately  hit  the  material 
point  Under  Henry  II.,  after  the 
knights'  fees  had  attained  their  fdllest 
development,  there  are  to  be  found  in 
the  Uber  niger,  feuda  mUitttm  of  2,  2}, 
4,  5,  and  6  hides.  For  example 
Geoffrey  Bidel  tells  ns  that  his  father 
possessed  184  oaruecUm  (=100  acres), 
for  which  the  seryice  of  fifteen  knights 


was  due,  but  that  no  special  knight'a 
fees  were  formed  out  of  them,  but  the 
obligation  lay  jointly  and  separately 
upon  each  earucata.  Henoe  even  in 
those  times,  a  valuation  aooording  to 
the  productive  results  was  in  existence, 
without  dividing  up  the  estates  into 
separate  knight's  fees  (Stubbs,  L  264). 
A  copious  use  of  extracts  £rom  the 
Domesday  Book  has  been  made  by 
Freeman  (Vol.  v.  Append.  A,  B,  G,  D). 
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the  factors  for  the  distribution  of  war  burdens  for  the  later 
generations,  William  found  himself  enabled  to  fix  the  keystone 
of  his  system,  by  the  universal,  fundamental  and  immediate 
obligation  to  allegiance,  in  which  he  included  not  merely  his 
own  immediate  crown-vassals  but  their  under- vassals  also,  as 
well  as  all  the  greater  freeholders  in  the  country,  '^  omnespraedia 
tenenteSy  quotqvct  essent  notm  melioris  per  totam  Angliam ;  " 
and  his  contemporaries  have  understood  his  act  in  its  fullest 
extent,  ''mUites  eorum  aibi  Jidelitatem  contra  omnes  homines 
jurare  coegit "  (Florence).  During  the  Norman  reigns  which 
follow  consequences  in  all  directions  proceed  from  this  basis. 

The  Norman  Crown,  as  the  heir  of  the  Anglo-Saxon,  re- 
tained all  the  powers  and  revenues  of  its  predecessors,  and 
as  supreme  feudal  lord  over  all  the  land  added  to  these  the 
newly  acquired  feudal  rights.  The  King  claims  obedience, 
military  service,  and  tribute,  in  both  characters;  all 
homines  are  his  men;  he  can  summon  them  to  his  army, 
cite  them  to  appear  in  his  tribunals,  can  rate  them  in  respect 
of  his  revenue,  without  the  intervention  of  an  interme^ate 
lord.  It  is  difficult  to  say  what  immense  consequences  might 
not  have  proceeded  from  this  twofold  position,  if,  after  the 
fashion  of  all  human  affairs,  a  limitation  of  them  had  not 
arisen  in  another  direction  through  the  circumstance  that  all 
royal  governments  of  this  period  began  with  a  dubious  or  dis- 
putable title,  and  had  to  struggle  with  dangerous  risings  on 
the  part  of  the  great  vassals,  which  took  place  either  alter- 
nately or  simultaneously  in  England  and  on  the  Continent. 
Immediately  after  the  occupation  of  England  begins  the 
dangerous  insurrection  of  Balph  Guader  and  Boger,  the  son  of 
Fitz -Osborne.  For  a  whole  century,  untU  the  death  of 
Henry  II.,  these  revolts  continued  on  the  part  of  the  great 
vassals  against  the  English  feudal  lordship,  which  they  con- 
sidered insupportable ;  they  end  with  the  removal  or  degrada- 
tion of  all  the  great  families  which  at  the  time  of  the  Conquest 
stood  at  the  head  of  the  martial  nobility.  In  all  these 
struggles  the  national  Anglo-Saxon  element  cleaves  with 
unshaken  loyalty  to  the  Boyal  house,  and  gains  accordingly 
the  most  material  concessions  from  moral,  as  well  as  from 
political  considerations.  The  vouchsafing  to  all  a  like  legal 
protection,  the  established  system  of  the  central  administra- 
tion, the  consolidation  of  the  constitution  of  the.  counties, 
cities,  guUds,  and  all  the  elements  which  afford  a  counterpoise 
to  the  ''  great  vassalage,"  spontaneously  urge  themselves 
upon  the  Anglo-Norman  King  as  the  policy  which  this  state 
of  affairs  requires,  without  partiality  either  for  the  one  or  for 
the  other  nationality  .t 

t  I  may  for   the  foUowiDg  anrvey      of    tho    reigns    in    Stnbbs*   **  Select 
refer  my  readers  to  the  ezceUent  Bketcn      Charters." 
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William  Bafas  already  makes  his  '^  Angli "  significant  pro- 
mises, in  order  with  the  help  of  their  faithful  soldiery  to 
humble  the  insurgent  magnates,  though  he  certainly  does 
not  keep  his  word.  Indeed,  the  Boyal  feudal  suzerainty  was 
turned  to  account  in  this  reign  rather  with  a  display  of  savage 
brute  force  and  of  greed  for  money.  A  quick-witted  cleric, 
Banulph  Flambard,  as  Great  Justiciary,  unscrupulously 
utilized  the  fiscal  part  of  the  royal  suzerainty  against 
ecclesiastical  and  secular  estates,  and  was  the  first  to  bring 
into  operation  the  grasping  fiscal  principles  of  the  English 
Exchequer. 

Henry  I.  begins  his  reign  with  a  fair-promising  Charter,  by 
which  he  gains  the  sympathies  of  the  nation  for  his  defective 
title  to  the  crown.  Every  sentence  of  this  charter  throws  an 
unmistakable  light  upon  the  maxims  of  the  preceding  adminis- 
tration; and  the  promises  which  the  King  here  made  hejaso 
kept  in  the  main,  by  returning  to  the  prudent  principles  of 
government  of  the  Conqueror.  Like  the  latter,  he  avoids  the 
re-grant  of  territory  and  judicial  powers  to  the  great  vassals 
on  any  large  scale.  He  centralizes  the  financial  control  in  the 
Exchequer,  facilitates  the  access  to  the  Curia  Regis,  in  other 
directions  enlarges  the  competency  of  the  county  courts,  and 
amplifies  the  charters  of  freedom  of  the  cities  and  guilds.  By 
the  circuits  of  his  Justiciary  and  the  Commissaries  of  the 
Exchequer  he  brings  the  royal  jurisdiction  into  immediate 
connection  with  the  provincial  administration,  in  a  manner 
which  obviates  the  danger  of  a  territorial  separation  of  the 
manors. 

Next  follows  the  reign  of  tiie  usurper  Stephen,  to  the  exclu- 
sion of  Henry's  daughter,  the  Empress  Maud,  who  had  been 
formally  appointed  to  the  succession.  Stephen's  cavalier- 
like frivolity  endeavours  to  gain  the  favour  of  the  vassals 
by  extravagant  grants  of  Crown  lands,  and  by  laxity  in 
administering  the  laws  of  the  land.  But  so  soon  as  the 
possibility  of  winning  more  adherents  by  this  means  is  ex- 
hausted, the  defiant  opposition  of  the  Barons  begins.  Even 
the  peaceable  magnates  and  Bishops  saw  themselves  forced 
in  self-defence  to  fortify  their  castles,  and  to  prepare  for  war. 
In  this  critical  moment  Stephen  commits  the  folly  of  arresting 
his  Grand  Justiciary  and  Bishop  Alexander,  by  which  act 
the  clergy  are  provoked  to  opposition,  and  at  the  same  time 
an  orderly  political  administration  altogether  ceases.  Neither 
Stephen  nor  the  Empress  has  any  real  support  in  the  popular 
feeling,  whilst  barons  and  knights  fight  ncnninally  under  the 
flag  of  one  of  the  two  claimants,  but  in  reality  for  their  own 
landed  interests.  From  this  time,  instead  of  the  former  well- 
ordered  administration  of  the  realm,  there  is  seen  all  the 
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confusion  of  the  continental  feudal  system — ^private  wars, 
fortified  castles,  the  forcible  exercise  by  greater  and  lesser 
barons  of  self-arrogated  judicial  functions,  and  of  the  privilege 
of  coinage — a  wild  struggle  of  warriors  among  themselves, 
under  pretence  of  siding  with  Stephen  or  with  Maud,  until,  by 
the  mediation  of  the  clergy,  a  compromise  is  effected  in 
favour  of  the  succession  to  the  throne  of  Henry,  son  of  Maud. 

Henry  II.  ascends  the  throne  without  opposition,  and  with- 
out any  obligation  towards  either  party,  with  the  resolve  to 
rule  England  as  an  English  King,  together  with  his  great 
possessions  on  French  soU.  The  basis  of  government  and  of 
the  county  administration  created  by  William  I.  and  Henry  I. 
now  received  a  systematic  form.  By  the  union  of  the  royal 
central  administration  with  the  national  county  courts,  the 
power  of  the  great  vassals  was  driven  back  into  proper  limits, 
and  with  the  support  of  an  energetic  and  loyal  official  nobility, 
the  formation  of  which  had  begun  as  early  as  the  reign  of 
Henry  I.,  with  the  appointment  of  Boger,  Bishop  of  Salisbury, 
the  Norman  administrative  system  attains  its  unequalled 
systematic  development.  Even  amidst  the  unfortunate  family 
relations  and  unfavourable  external  conjunctures  which 
characterized  the  latter  years  of  Henry  the  Second's  reign, 
the  internal  organization  of  the  Exchequer  and  the  Curia 
Begis,  and  that  of  the  legal,  military,  and  financial  system 
makes  consistent  progress.  And  so  also  under  that  knight- 
errant,  Bichard  I.,  the  internal  government,  under  the  conduct 
of  sagacious  officers,  pursued  a  course  that  was  in  the  main 
orderly;  until  imder  the  worthless  rule  of  his  successor, 
John,  the  crisis  supervened,  which  led  to  the  signing  of 
Magna  Gharta. 

Within  this  framework  is  accomplished  the  internal  con- 
solidation of  a  political  system,  which  stands '  unmatched  in 
Europe  in  the  Middle  Ages. 
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CHAPTER  IX. 
'S^t  Notman  CDountg  CEobernment. 

The  Conqueror  found  on  his  arrival,  a  well-ordered  division  of 
the  country  into  Shires,  Hundreds,  and  Manorial  districts,  and 
a  corresponding  official  system  of  Earls,  Shir-gerefas,  royal 
and  private  Gerefas.    For  King  Eadward's  legitimate  successor 
the  retention  of  this  system  was  a  natural  condition,  and  a  few 
years'  residence  in  England  must  have  sufficed  to  convince 
the  Conqueror  that  his  rule  could  have  no  more  advantageous 
basis  than  the  Gerefa-system  he  found  there.    The  outward 
fabric  of  the  government  of  the  country  thus  remained  un- 
changed, but  it  was  enlarged  by  the  new  powers  that  had  their 
origin  in  the  feudal  system,  whilst  in  many  points  it  was  at 
the  same  time  limited  by  the  centralization  which  soon  began. 
I.  The  office  of  tj^e  Jborl  had,  in  the  last  two  generations 
of  the  Anglo-Saxon  period,  been  reduced  into  the  position  of 
an  upper  governorship,  with  an  ever  changing  combination 
of  shires,  and  a  frequent  change  of  officials.    According  to 
the  custom  of  the  country,  it  involved  the  highest  secular 
rank,  corresponding  to  the  ducal  title  of  the  Continent,  and 
continued  to  do  so  until  the  reign  of  Edward  HI.,  for  the 
^^  diices  "  of  Normandy  naturally  avoided  giving  their  subjects 
the  title  of  **  dux."    A  few  Anglo-Saxon  Eorls  retained  their 
earldoms  for  a  considerable  period.    In  the  place  of  the  rebel- 
lious Eorls,  Norman  great-feodaries  were  appointed.    Certain 
lords  apparently  received  the  title  of  Eorl,  only  because,  in 
Normandy,  they  had  already  been  Counts.    Usually,  though 
not  always,  a  high  military  rank  was  attached  to  the  office, 
which  was  conferred  by  a  special  ceremony,  that  of  girding 
with  the  sword  {gladio  comitatus  cingi),  but  no  active  com- 
mand was  attached.    The  rights  and  profits  of  the  Eorl,  i.e. 
the  custonuury  third  of  the  revenues  of  the  county,  were  at 
first  usually  combined  with  it.    But  the  conspiracy  of  the 
Earls    in    the    year    1074,    showed    plainly    enough    how 
dangerous   an  administration    by  Earls  was  to  the  royal 
rule.    From  that  time  onwards  the  appointments  were  made 
with  great  reserve ;  only  such  persons  received  them  as  had 
already  borne  the  title  of  "  count "  in  Normandy ;  in  later 


Tke  N^nmm  County  Government. 


115 


times  mostly  members  of  the  Fojal  family;  and  in  such 
a  manner  that  the  Eorl  was  removed  as  far  as  might  be 
from  the  actual  administration  of  county  affairs.  The  former 
administrative  office  passed  into  one  of  the  highest  dignity, 
with  many  honours,  but  with  as  few  duties  as  possible. 
In  Domesday  Book  are  recorded  the  names  of  ten  comites, 
and  a  like  number  of  comitissm.  The  greater  number  of 
counties  accordingly  had  no  comes.  Wherever  we  meet  with 
one,  no  jurisdiction  is  attached  to  his  person,  no  command 
in  the  army,  no  authority  in  the  county  court,  and  no  special 
magisterial  power  of  any  kind.  The  Eorl  is  connected  with 
the  county,  whence  he  has  his  name,  in  no  other  way  than 
through  the  "  tertms  dena/ri/us,'*  under  the  sheriff's  yearly 
lease.  The  earliest  Treasury  accounts  show  the  payment  of 
8uch  sums,  amounting  to  £11,  dG16,  £20,  £88,  etc.,  under  the 
head  of  tertiua  denarius.  But  it  is  only  a  donatio  svib  modo, 
the  grant  of  a  permanent  income  ''  for  the  better  support  of 
the  dignity  of  an  Eorl ; "  it  consists  in  a  mere  order  for  pay- 
ment or  precept  addressed  to  the  sheriff,  and  is  therefore  a 
right  of  demand,  but  no  feudal  right,  and  is  accompanied  by 
no  investiture.  Occasionally  the  Eorl  is  also  appointed  as 
sheriff,  even  in  his  own  county,  as  Gospatrick  was  under 
William  I.  An  Eorl  of  this  character  must  render  his 
accounts  to  the  Exchequer,  like  any  other  sheriff,  and  he 
is  only  permitted  by  warrant  to  retain  the  tertivs  denarivs 
(Madox,  ii.  164).  An  Earldom  has  thus  already  the  character 
of  the  later  titles  of  nobility;  the  same  vagueness  in  the 
names,  which  are  sometimes  taken  from  a  county,  and  some- 
times from  a  city  (such  as  Salisbury,  Winchester,  Garhsle), 
sometimes  from  a  township  (Striguil,  Clare),  sometimes  from 
family  names  (Warenne,  De  Ferrers).  The  newly  created 
earl  was  sometimes  allowed  a  tertivs  denarim,  sometimes 
a  fixed  annuity,  and  in  later  times  neither  the  one  nor  the 
other.  The  dignity  sometimes  descended  to  women,  and 
sometimes  not,  according  to  the  wording  of  the  grant ;  which 
from  the  first  appears  to  rest  upon  patent.  To  this  nde  of 
government  only  a  few  exceptions  were  made  in  the  border 
counties  (the  so-called  counties  Palatine)  which  had  no 
influence  upon  the  system  of  county   administration.     (1) 


(1)  As  to  the  diffnitT  of  the  Nonnan 
Ecnrl,  see  SpeUnan^  **  GlosBarium,"  $.v. 
Come$;  Selden,  ''Titles  of  Hononr," 
ill  638,  ei  aeq, ;  Hey  wood,  '<  Banke/' 
p.  95,  et  aeq. ;  Madox,  **  Exchequer,"  ii. 
400,  et$eq, ;  **  Baronia  Anglioa,"  i.  c.  1 ; 
HaUam,  ''Middle  Ages ;  '^  Ellis,  "  In- 
trodoetioii ; "  "Peerage  Reports,*'  iiL 
178,  211,  seg.  The  dispute  of  the 
antiqiiarian  authorities  as  to  when  the 


dignity  of  Eorl  became  merely  titular 
is  rather  a  oontroyersy  of  woids.  We 
certainly  cannot  speak  of  a  mere  titular 
dienity  in  the  case  of  those  comites^  to 
whom  a  third  part  of  the  court  dues, 
fines  and  other  revenues,  had  been 
granted.  (As  to  their  extent,  see  Hey- 
wood,  100,  101,  108.)  The  decisive 
question  is,  how  fiEir  the  Comes  as  such, 
had  a  military  command,  aud  how  far 
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After  the  withdrawal  of  the  Eorl,  the  Anglo-Saxon  Shir-gerSfa 
became  the  regular  governor  of  the  county,  who  was  hence- 
forth no  longer  dependent  upon  the  Eorl,  but  upon  the 
personal  orders  of  the  Ejng,  and  upon  the  organs  of  the 
Norman  central  administration. 

II.  The  important  office  of  t||e  jNTonnan  ITfcecomtft  is  identical 
with  the  old  office  of  Shir-gerefa,  now  filled  by  trustworthy 
Norman  lords.  Upon  French  soil  there  existed  a  similar 
system  of  government  under  Bailiffs;  who  as  representa- 
tives of  the  duke,  himself  invested  with  the  Garlovingian 
dignity  of  count,  bore  the  title  of  "  Vicecomites.''  The  official 
Latin  in  Norman  England  adopted  the  title  Yicecomes,  but 
this  did  not  become  naturalized  in  the  Saxon  vernacular. 
The  Norman  term  "bailiff,"  which  nearly  corresponded  to 
the  Saxon  "  gerefa,"  was  in  later  times  applied  rather  to  the 
under  stewards  of  the  Yicecomes.  For  the  governor  of  the 
county,  on  the  other  hand,  the  native  population  retained 
the  usual  name,  Shir-gerefa,  Sheriff,  which  consequently,  in 
later  times  became  the  prevailing  one.  Corresponding  as  it 
did  to  the  Anglo-Saxon  administrative  system,  the  office  of 
Yicecomes  was  a  four-fold  one. 

1.  As  the  King's  military  representative  his  duty  was,  in 
conjunction  with  the  county  assembly,  to  regulate  the  appor- 
tionment of  the  contingents,  and  conduct  the  detail  business 
of  the  military  organization.  This  business  became  somewhat 
simplified  after  registers  could  be  kept  with  the  help  of 
Domesday  Book.  The  sheriff's  duty  is  accordingly,  with  the 
aid  of  such  registers,  to  carry  out  the  royal  orders  summon- 


he  controlled  the  oonnty  ajBsembly,  and 
the  peace  of  the  county.  That  he  had 
these  powers,  upon  reference  to  the 

Sovemmental  documents,  must  be  most 
ecidedly  denied;  aa  to  the  instances 
in  which  a  Gomes  governs  the  county  aa 
Yicecomes,  see  Me^ox,  ii.  400.  A  local 
exception  is  made  after  the  Conquest, 
in  the  oounty  of  Chester,  in  which, 
having  regard  to  the  necessity  of  de- 
fending the  frontier,  a  general  governor 
was  intrusted  with  tiie  immediate  ex- 
ercise of  the  jura  regalia.  After  the 
reign  of  Henry  II.,  such  exceptionid 
cases  were  not  unfrequently  called 
'*  palatinates."  Extended  powers  of 
this  kind  were  further  granted  in 
Shrewsbury,  on  the  Welsh  borders,  in 
Durham,  on  the  Scottish  boundary, 
and  in  Kent,  in  consideration  of  the 
threatened  invasions  from  Picardy. 
Two  of  these  palatinates  were  inten- 
tiooally  combined  with  ecclesiastical 
dignities  which  were  not  capable  of 
establishing  an  hereditary  family  suc- 


cession. Such  governors  are  generally 
called  Earl8,but  frequently  otherwise, 
as  in  the  case  of  the  Marchers  of  Wales; 
and  where  they  bear  the  title  of  Earl, 
it  is  only  the  latter  that  is  hereditary, 
whilst  the  governorship  is  regarded  aa 
a  perfectly  separate  grant  (*' Peerage 
Beport,"  ii.  255).  Under  Stephen,  new 
Comites  appear  to  be  created  in 
great  numbers,  and  with  extended 
powers;  but  these  pseudo-earls  word 
deposed  under  Henry  II.  For  the 
origin  of  the  later  Palatinate  of  Lan- 
caster, there  were  personal  reasons  in 
the  striving  of  this  house  to  preserve 
to  itself  a  family  possession,  in  addition 
to  the  crown  it  had  usurped.  All 
these  variations,  of  comparatively 
small  extent,  had  no  determinate  bear- 
ing upon  the  constitution  of  the 
country.  The  character  of  the  Eorl, 
as  an  originally  personal  dignity,  is 
recognized  by  the  ''Peerage  Beport,* 
iii.  178,  211,  212,  etc. 


Tfie  Norman  County  Government.  117 

ing  the  vassals,  which  orders  are  issued  to  him  as  executive 
oflBcer.  Where  a  royal  castle  belongs  to  the  county,  he  looks 
to  the  equipment  of  the  knights,  the  Serjeants,  and  foot  soldiers, 
as  well  as  to  their  supplies,  debiting  the  treasury  with  all  the 
disbursements.  In  case  of  need  he  also  manages  the  fitting 
out  of  ships.  In  the  border  provinces  he  conducts  the  defence 
of  the  county,  in  case  no  governor  with  larger  powers  has  been 
appointed.  After  the  revival  of  the  old  militia  system  under 
Henry  II.,  he  becomes  also  leader  of  the  county  militia. 
Wherever  for  military,  judicial,  or  finance  purposes,  military 
administration  becomes  necessary,  it  is  the  sheriff  who  does 
the  work. 

2.  As  Royal  Justiciary^  the  Yicecomes  is  the  successor  of 
the  Anglo-Saxon  Shir-gerefa ;  he  presides  in  the  county  court, 
and  holds  the  customary  court-days  at  stated  periods  in  the 
county  as  well  as  in  the  hundreds.  The  judges  are  the  county 
freeholders.  Instead  of  Thanes  and  freeholders,  we  now  find 
vassals,  under- vassals,  and  freeholders ;  and  Normans  instead 
of  Saxons.  So  far  the  judicial  administration  was  able  to 
survive  with  its  framework  unchanged.  But  defective  adminis- 
tration of  justice  and  other  circumstances  led  by  degrees  to  a 
centralization  at  the  royal  court,  which  deprived  the  Yice- 
comes of  much  judicial  business ;  whilst  on  the  other  side^ 
the  police  spirit  of  the  new  regime  made  the  criminal  sittings 
the  chief  business  in  the  several  hundreds.  In  all  cases  the 
customary  execution  of  all  judgments,  the  cc^ection  of  fines, 
and  the  confiscation  of  forfeited  lands,  remains  the  province 
of  the  Yicecomes. 

8.  As  Police  Magistrate  of  the  Crown  he  performs  the  cus- 
tomary duties  of  maintaining  the  peace,  pursuing  peace- 
breakers,  if  necessary,  with  the  "  hue  and  cry"  of  the  whole 
county ;  he  accepts  security  for  good  behaviour,  and  controls 
the  general  surety-system  of  the  tithings.  Through  the  neces- 
sities of  the  times  these  police  functions  became  much  ex- 
tended, and  developed  into  what  was  soon  an  unlimited 
system  of  police  fines.  For  carrying  out  these  measures, 
periodical  police-court  sittings  were  instituted  in  the  several 
hundreds  under  the  name  of  ^Humus  vicecomitis'*  and  '^visua 
frankplegii.**  The  more  the  judicial  functions  of  the  sheriff 
become  curtailed,  the  more  prominent  is  his  character  of 
police  official. 

4.  His  office  finally  as  Bailiff  of  the  royal  demesnes  (gerefa) 
develops  into  one  of  high  importance,  owing  to  the  form  of 
the  Norman  administration.  As  in  the  Anglo-Saxon  period, 
the  management  of  the  royal  demesnes  is  now  entrusted  to 
the  Yicecomes  to  administer  them  as  a  steward  within  his 
district.    He  takes  over  these  demesnes  with  the  stock  upon 
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them,  he  makes  good  the  deficiencies  as  they  occur,  and  covers 
his  disbursements  by  deductions  from  the  rent  according  to  a 
fixed  scale  (Madox,  ii.  152).  In  many  counties  the  remainder 
of  the  estates  which  had  been  assigned  to  the  Saxon  Shir- 
gerefa  to  provide  his  official  income  (reeveland),  were  added 
thereto.  The  sum  total  of  these  estates  forms  the  "corpus 
comitatus  "  out  of  which  the  annual  rent  due  to  the  King  was 
primarily  payable. 

In  later  times,  when  the  "  corpus  comitatus  "  had  become 
greatly  diminished  by  grants  {terres  datse),  he  only  accounts 
for  the  "  remanens  JirmsB  post  terras  datas,**  and  this  too  was 
frequently  burdened  with  current  annuities  and  pensions, 
which  had  also  to  be  deducted.  An  important  part  of  his 
receipts  is  formed  by  the  payments  made  by  the  tenants 
to  their  royal  landlord.  The  payments  in  kmd,  consisting 
in  com,  provisions,  conveyances,  and  manual  services,  ap- 
pear in  Domesday  Book  as  having  in  great  measure  been 
already  converted  into  money,  and  according  to  the  system 
pursued  by  the  Treasury,  this  conversion  proceeds,  until  as 
early  as  the  reign  of  Henry  I.  it  has  become  the  rule.  To 
these  again  are  added  the  customary  rights  to  wrecks,  trea- 
sure-trove, and  the  other  occasional  sources  of  revenue  of 
the  old  r«gal  finance,  and  also  (in  the  province  of  the 
magisterial  functions)  the  rights  to  escheated  and  forfeited 
property,  to  various  dues  and  fines,  and  to  the  confiscation 
of  the  movables  (cataUa)  belonging  to  executed  or  fugitive 
criminals. 

The  revenue  accruing  from  such  suzerain  rights  was  extra*- 
ordinarily  increased  by  the  introduction  of  the  feudal  system, 
and  these  accretions  were  more  vigilantly  guarded  by  the 
Norman  kings  than  by  their  predecessors.  The  feudal  system 
added  relevia  and  other  similar  incidental  revenues,  the  large 
pecuniary  value  of  which  led  to  their  being  payable  directly 
to  the  court.  At  the  time  of  Domesday  Book  the  maxim 
held  good,  that  only  vassals  (taini),  who  possess  six  maneria 
or  less,  should  pay  their  releviuvi  to  the  Vicecomes.  Those 
possessing  more  than  six  maneria  pay  immediately  into  the 
Exchequer  (at  all  events  this  principle  is  expressly  mentioned 
in  two  counties).    Do.  280,  b.  298,  b.  (2) 


(2)  I  shaU  refer  again  to  the  Nor- 
man VioecomeB  in  his  character  of 
military  commissary  in  cap.  10.  His 
special  duties  in  famishing  garrisons 
for  the  Burgs  arose  from  the  fact,  that 
the  feudal  service  of  forty  days  was  in- 
sufficient for  the  purpose,  and  that 
paid  standing  garrisons  were  absolutely 
necessary.  Hence  the  frequent  pay- 
ments for  milites  and  tervitnte*^  for 


horse  soldiers  and  foot  soldiers  in  the 
Burgs;  and  more  frequently  still  in 
the  campaigns.  (Dialogus  de  8c. 
Madox,  ii.  422;  Madoz,  i.  220,  370, 
etc.  where  a  disbursement  of  £1228  is 
mentioned.)  The  Vicecomes  as  justici- 
ary is  again  referred  to  in  cap.  11,  and 
his  position  as  police  magistrate  in 
cap.  12.  The  mention  made  of  his 
police  functions  in  the  legal  books  of 
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To  deal  with  the  numerous  financial  and  judicial  duties,  an 
official  system  became  early  established,  with  its  clerks  (cimct), 
in  whom  we  recognize  the  ancestors  of  our  under-sheriffs.  The 
sheriff  charges  his  under-bailiff  with  the  duty  of  collecting  the 
dues  and  rents,  with  distraints  and  summonses  in  the  several 
districts  {BaUivi  Hundredorum) ;  and  further  appoints  working 
officials  called  **  bailiffs  "  or  "  servientea  "  to  attend  on  him 
and  act  as  messengers,  and  also  travelling  under-officials  or 
baihffs  errant.  Altogether  the  financial  position  of  the  sheriff 
between  the  Treasury  and  those  from  whom  payment  was 
^■Aeted,  became  soon  so  complicated,  that  (as  in  many 
Germanirtates  of  the  middle  ages)  a  '' farming ^^  of  the  office 
of  sheriff  arose,  wiih  a  view  of  turning  the  uncertain  revenue^ 
into  a  fixed  state  income.  Certainly  there  are  to  be  found 
among  the  sheriffs  both  farmers  (fermors)  and  administrators 
(custodes)  ;  the  difference  between  whom  consists  in  the^ 
manner  in  which  they  render  their  at^eounts.  But  ''  farm- 
ing "  becomes  the  rule,  and  in  many  reigfts  can  be  proved  to 
have  prevailed  in  nearly  every  county.  The  appointment 
was  sometimes  for  a  quarter,  or  for  half  a  year,  bat  generally 
for  a  year — ^not  unfrequently  too  for  a  number  of  years  ;.  but 
yet  always  reckoned  from  year  to  year,  and  revocablte  at  the 
pleasure  of  the  Ejng.  The  rent  is  frequently  the  same  that 
the  predecessor  paid  (antient  ferm)^  or  the  old  sum  with  an 
additional  payment  {increment).  The  Exchequer  accounts 
show  that  a  formal  rivalry  in  bidding  took  place.  Once,  for 
instance,  the  Chancellor,  the  Bishop  of  Ely,  bids  for  the 
counties  of  York,  Lincoln,  and  Northampton,  1500  silver 
marks  down,  with  100  marks  additional  in  subsequent  pay* 
ment ;  Whilst  the  Archbishop  of  York  bids  for  York  alone,  8000 
silver  marks  down,  with  100  marks  additional  payment. 

The  farmer-general  had  at  the  same  time  to  pro^jace  re« 
spectable  men  to  the  Treasury,  as  sureties  for  the  rendering 
of  an  account  that  was  now  strictly  controlled.  Twice  a 
year,  at  Easter  and  Michaelmas,  the  sheriff  appears  in  persoB 
before  the  Treasury.  These  are  the  two  scaccaria,  meaning 
terms  for  payment,  which  were  previously  annoanced  to  all 
the  Crown  debtors  in  the  county.  At  every  term  a  pro- 
portion of  the  rent,  and  other  sums  due,  ^*  mnmioncei^,''^  have 
to  be  paid  down  as  a  provisional  payment  {'^profer'*) ;.  then 
with  the  presentation  of  the  receipts  follows  the  ^'vistLS 
compoti ; "  and  in  conclusion  the  "  summa.**    Often,  special 

this  period  is  precisely  the  same  as  iv. ;  eomplaints  xelating  to  theft,  Hod. 

that  of  the  Bhur-gei6fa  in  the  Anglo-  66,  sec.  ix. 

Sttum  period,  e.g.  in  regard  to  the  The  {ege«  TFtZA«7mi  especially  confirm 
peace  that  he  had  to  proelaim,  Hen.  79,  the  old  peKce  functions  of  the  Shir- 
sec,  iy. ;  as  to  summonses,  Hen.  41,  gergfa.  I  shall  refer  at  length  to  his 
see.  Y. ;  to  diBtiaints,  Hen.  6.  51 ;  sec.  finanMal  duties  in  cap.  13. 
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commissioners  were  deputed  to  investigate  the  conduct  of 
sheriffs  who  had  exacted  payments  without  giving  receipts, 
or  had  committed  other  irregularities.  (2*^) 

The  collective  office  of  the  sheriff,  as  war  commissary,  sum- 
moning the  lords  and  knights ;  as  treasurer,  through  whose 
purse  the  finances  of  a  small  province  pass ;  as  police  magis- 
trate, having  to  execute  judgments  and  maintain  the  King's 
peace  against  the  mightiest  in  the  land,  clearly  shows  that, 
according  to  the  notions  of  those  times,  only  a  Crown  vassal 
or  a  skUled  ecclesiastic  was  capable   of  administering  such 
an  office.    The  Norman  lords  despised  no  positions  of  gain. 
Hence  we  find  at  times  kings'  sons  among  the  sheriffs  (for 
instance,  Bichard,  the  son  of  Henry  HI.) ;  the  great  justi- 
ciaries of  the  realm,  and  other  high  Court  officials ;   the 
Archbishops  of  Canterbury  and  York ;  numerous  Bishops ; 
and  sometimes  even  a  highly  placed  Boyal  Chaplain;  but 
most  frequently  the  names  of  Norman  lords  occur,  to  whom 
the  office  of  sheriff  afforded  a  lucrative  income  in  addition  to 
their  landed  property.    Yet  the  system  varied  under  different 
reigns.     Careless  monarchs  allowed  the  magnates  to  seize 
the  sheriff's  office ;  in  a  few  cases  the  office  was  even  allowed 
to  become  hereditary,  although  the  personal  responsibility 
was  retained.    But  it  was  not  until  the  reign  of  Henry  II. 
that  the  office  became  systematically  filled  from  the  ranks  of 
the  newly  formed  official  gentry;  in  the  last  years  of  this 
reign  it  was  filled  from  the  same  class  of  officials  as  the 
barons  of  the  Treasury  and  the  travelling  commissaries*    In 
spite  of  the  important  position  it  afforded,  the  office  remained 


(2^)  With  regard  to  the  renderiDg 
of  accounts   hy  the  Yioeoomes,   the 
**  DialogiiB  de  Bcaccario,"   ii.  o.  1,  2,  4 
(Madox,  ii.  407-16),  gives  the  system- 
atic principles  obtaining  in  the  time 
of  Henry  II.    The  writ  of  summons  to 
present  accounts  runs :  "  Vide  eicut  te 
ipmm  et  omnia  tua  diligis,  quod  sia  ad 
8oaccarium  ibi  vel  t&t,  in  orcutino  Sancti 
Micha^liSf  et  habeas  ibi  tecum  quidquid 
debes  de  vetereflrma  vel  nova^  et  nomi- 
natim  hsse  debita  8ub$oripta"     Then 
follow  the  several  items.    Under  cer- 
tain circumstances  it  is  expressed  in 
sharper  terms,  "alioquin  eie  te  caUi- 
gabimiu,  quod  poma  tua  aliie  BaUivie 
noiiris  dabitur  in  exemplum"  (Madox, 
i.  356.)    Representation  in  delivering 
accounts  is  only  aUowed  by  special 
royal    mandates,   in    later   times   by 
special  permission  of  the  president.    It 
was  imperative  that  at  least  one  miles 
should  be  amongst  the  substitutes,  and 
not  only  *^elerieiy"  ^^quiOt  non  deeet 
eoi  pro  pecunia  vel   raUodniit   oom- 


prehendi,**  (Madox,  iL  415.)  In  oases 
where  the  person  from  whom  the  ac- 
counts are  aue  is  a  vassal  of  the  Orown, 
short  process  is  made,  with  distraint 
on  his  fief  or  personal  arrest,  but  a 
miles  is  to  be  kept  in  decent  imprison- 
ment. An  administration  of  the  whole 
office  by  substitutes  can  ooly  be  allowed 
by  special  Royal  licence,  d  the  Rotuli 
5  John  a '*  subvicecomespro eaneeUario** 
is  met  with  in  this  office.  But  other 
considerations  are  also  entertained  with 
regard  to  money  payments.  In  12  John 
the  men  of  the  county  of  Dorset  and 
Somerset  pay  1200  marks  in  silver, 
"quod  Rex  constituat  eis  Vieeeomitem 
de  se  ipsis  talem,  qui  residens  sit  in 
comitatibus  illis,  excepto  W.  Brieverre 
et  suis"  etc.  An  objection  of  this 
kind  to  certain  persons  as  sheriffis  is 
not  unfrequent.  In  this  way  the  first 
separate  cases  occur,  in  which  an  elec- 
tion by  the  county  of  their  sheriff  is 
allowea  in  return  for  a  money  payment. 
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at  all  times  a  purely  personal  one,  dependent  entirely  upon 
the  will  of  the  King,  and  therefore  revocable.  The  Eong  had 
accordingly  the  power  of  separating  from  it  several  branches. 
Thus  we  meet  in  early  times  with  special  "  foresters,"  "  cus- 
tomers," " escheaters,"  ** farmers"  of  towns,  guilds,  etc., 
and  in  later  times  special  collectors  of  the  taUagia  of  the 
fifteenths  and  other  subsidies.  The  King  had  also  the  right 
to  commit  his  burghs  to  the  care  of  special  burgh-bailiffs,  with 
or  without  a  judicial  and  financial  jurisdiction  within  the 
burgh-district.  He  could  also  divide  the  judicial  authority  in 
certain  districts,  and  grant  exemptions  to  towns,  etc. ;  all 
these  special  administrative  branches  the  sheriff  must  support 
with  bis  authority,  whenever  distraints  and  executions  are  to 
be  put  in  force.  The  King  could  also  introduce  modifications 
into  the  conduct  of  the  office ;  for  example,  by  permitting  the 
controlling  power  in  extraordinary  cases  to  be  exercised  by 
substitutes  {e.g.  for  clergy  in  military  matters).  And  he  could 
finally  on  this  account  depose  the  sheriffs,  singly  or  collec- 
tively, a  popular  measure  repeatedly  resorted  to  in  the  twelfth 
and  thirteenth  centuries.  He  might  suspend  them  at  any 
time  from  office,  place  custodes  over  them,  investigate  their 
conduct  by  commissioners,  regulate  their  behaviour  by  instruc- 
tions, and  impress  their  duty  upon  them  by  new  oaths  of 
office.  As  in  the  Anglo-Saxon  period,  there  cannot  be  found 
any  trace  of  a  right  to  the  office,  or  of  a  right  of  the  county 
assembly  to  appoint  to  it,  nor  of  an  appointment  by  election.  (2^) 

III.  is/ls^t  ILotal  efiobemment  of  m  Sbub-btsttfcts  within  the 

county  is  still  principally  regulated  by  the  nature  of  real 
property  in  just  the  same  manner  as  under  the  Anglo-Saxon 
gerefa  system.  Through  the  Conquest  and  the  feudal  system 
arose  a  change  of  occupiers  of  the  soil,  and  with  the  change 
in  persons  a  new  grouping  of  possessions ;  but  the  old  system 
of  property  was  in  the  main  retained.  The  descriptions  of 
the  estates  in  Domesday  Book  reproduce  the  modes  exist* 


(2**)  Of  the  peiBonaUy  high  position 
of  the  8heri£f  nmnerous  instances  are 
given  by  Madox.  In  the  "  Dialogns," 
iL  e.  4  (Madox,  ii.  417),  it  is,  however, 
exfnessly  stated  that  the  Yieeuomes 
need  not  be  a  vassal  of  the  Crown. 
In  later  times  the  oflScial  instructions 
of  the  Yioeoomes  arje  nmnerous;  for 
instance,  in  42  Hen.  III.,  an  universal 
oath  of  office  is  prescribed,  which 
throws  much  light  upon  the  spirit  of 
the  administration.  The  sheriffs  must 
■wear  that  they  wiU  impartiaUy  and 
promptly  grant  justice  to  the  poor  as  to 
the  rich  man;  that  they  will  accept 
nothing  personally  or  through  others, 


except  food  and  drink  for  a  single  day ; 
not  to  quarter  themselves  on  any  one 
with  more  than  six  horses;  to  lodge 
with  none  who  is  worth  less  than  £40 
income  from  real  estate,  and  not  more 
frequently  than  once  a  year  or  twice 
at  most,  if  invited,  and  then  without 
making  a  precedent  of  it ;  to  take  no 
present  exceeding  twelve  pence;  not 
to  take  more  servants  with  them  than 
necessary  for  their  safety  on  circuit ;  to 
see  that  these  servants  do  not  over- 
burden the  land  by  eatlnff  and  drink- 
ing, or  take  from  any  inhabitant  sheep, 
com,  wool,  movable  eoods,  money,  or 
money's  worth.    (Madox,  ii.  147.) 
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ing  at  the  close  of  the  Anglo-Saxon  period,  under  the  partly 
new  names  of  "  manors/'  "  honors,"  and  "  burghs." 

1.  The  manor,  "  manerium'*  or  lord's  seat,  is  identical  with 
the  "  mansus "  of  the  Anglo-Saxon  period,  comprehending 
the  ceorls  and  dependants  who  had  settled  round  about  it, 
who  for  the  most  part  form  a  union  of  neighbours,  viUa, 
vUlata.  Under  the  new  tenure,  the  real  rights  of  isnded  pro- 
perty have  not  changed  their  nature  as  fiefs.  The  newly 
enfeoffed  Norman,  alike  with  the  Saxon  Thane  who  remained 
in  possession,  exercises  the  usufructuary  rights  of  his  pre- 
decessor, that  is,  collects  the  customary  dues  through  the 
managers  of  his  estates,  praepositi  vUUe,  reeves,  bailiffs,  or 
stewards.  In  the  system  of  police-sureties  the  vilia  forms 
a  lord's  tithing,  where  it  contains  ten  or  more  families.  The 
landowner  claims  the  customary  jurisdiction  over  his  people, 
together  with  the  extensions  of  it  that  have  taken  place  by 
grant,  all  of  which  are  enumerated  in  the  deeds  of  grant 
under  the  denominations  "  saca,"  "  soca,"  **  infangtheft,"  and 
'^  outfangtheft."  It  was  merely  a  new  name  when  this  was 
now  called,  in  the  language  of  the  Norman  lords,  a  ''  manor," 
a  name  which  first  appeared  with  other  Norman  fashions 
under  Eadward  the  Confessor.  The  majority  of  the  manors 
were  now  in  the  hands  of  Grown  yassals;  a  considerable 
number  also  former  Saxon  Thanes.  (Ellis  i.  90.)  The 
Norman  Government  endeavoured  to  reduce  all  these  judiciary 
powers  to  one  uniform  system,  but  certainly  not  to  extend 
them  {vide  chap.  x.).  The  Domesday  Book,  indeed,  shows  a 
number  of  new  manors  which  had  been  created  by  division, 
but  in  the  year  1290  the  statute  "  Quia  Emptores  "  put  au 
end  for  ever  to  the  creation  of  new  manors,  (a) 

2.  The  formation  of  lordships  (Honors)  also  reaches  back 
into  the  Anglo-Saxon  period,  originating  in  a  group  of  estates 
lying  close  together,  over  which,  in  the  system  of  police- 
sureties,  the  stewards  (propositi)  of  several  lords  presided 
— ^to  which  lordships  were  often  given  a  "  saca  et  soca  "  in  an 
extended  measure,  and  which  were  in  certain  matters  co- 
ordinated with  the  hundreds.  The  successors  of  the  Saxon 
great  Thanes  are  now  Norman  lords,  who,  following  the 
fashion  prevailing  in  their  old  home,  strove  to  form  exclusive 

(a)  Tonohing  the  manors  the  GIob- 
sarium  of  Sumner  says  as  foUovs: 
"  ante  Normannorum  tempora  vox  apud 
no8f  in  ohartis  aui  aliis  nostrU  hon» 
fidei  monumentUj  frvstra  qtuBritur.  A 
Normannis  (inter  alia  eju$  farinm 
verba)  e  OdUia  hue  adductum  eonjieio^ 
muyrum  in  Anglia  prsBoesioribua  Hida^ 
Familia^  Villa,  Sminqaj  Casaia,  Man- 
cura,   Manens    (ut    manius,    Mantio, 


Mangum,  CdoniOj  et  ets,  et  exteris  eimmt) 
idem  eignificaruntf  ae  ipeis  et  aliH 
po8teriori8  aavi  populis  Manerium," 
(Ellis,  i.  224,  225.)  As  to  the  technical 
meaning  of  the  words  **  saca,"  *'  soca," 
" infangtheof,"  •*team,"  "toll"  in  the 
deeds  of  enfeofiinent,  see  the  treatise 
of  Zopfl,  "  AlterthUmer  des  Devtsohen 
Rechts*'  (Leipzig,  1860),  1.  pp.  170- 
211. 
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feudal  lordships  out  of  these  nnions.  We  find  in  England 
roand  certain  magnates  a  small  court,  a  steward  {dapifer)^  a 
butler  (pincema),  a  marshal,  a  chamberlain,  etc. — their  offices 
being  sometimes  even  hereditary.  The  numerous  venatores, 
and  half  a  hundred  other  classes  of  higher  and  lower  servants 
mentioned  in  Domesday  Book,  point  to  the  fact  that  in- 
ferior vassals  of  the  Grown  also  imitated  this  custom.  The 
Normans,  fond  of  pomp,  herein  vied  with  the  princes  of  the 
C!ontinent.  But  the  Conqueror  had  taken  care  to  assign 
their  possessions  to  the  greatest  feudatories  in  so  many  coun- 
ties, that  their  estate  in  each  county  did  not  differ  greatly  from 
that  of  the  inferior  vassals  of  the  Grown.  They  were  not  able, 
either  locally  or  temporarily,  to  consolidate  themselves,  since 
the  strict  law  of  escheat  often  brought  the  same  possession 
back  to  the  Grown  several  times  in  a  single  century.  And 
then  the  interest  of  the  financial  administration  pre-eminently 
kept  these  greater  formations  within  Umits,  and,  where  a  favour- 
able opportunity  offered,  endeavoured  to  suppress  them.  The 
principal  seat  of  the  lord,  the  ''  caput  haronias  "  of  later  times, 
might  indeed  be  a  meeting-place  of  the  undor-vassals  for 
festivities,  investitures,  legal  business,  and  the  holding  of 
manorial  court  days,  but  it  was  not  a  superior  feudal  court  in 
the  French  style.  The  Norman  manors  are  rather  mere  unions 
of  estates,  wUch  are  all  granted,  transferred,  and  administered 
alike,  but  have  not  specific  sovereign  rights  attached  to  them. 
After  the  frequent  escheats  the  ''honors"  which  had  thus 
faUen  in  were  often  re-granted,  diminished  in  extent,  so  that 
later  Treasury  accounts  distinguish  expressly  between  lordships 
of  old  and  of  new  tenure.  Finally,  the  prohibition  to  create 
new  manors  also  prevented  the  formation  of  new  honors,  ijb) 

8.  The  Norman  Burghs  are  in  like  manner  a  continuation  of 
the  special  parochial  and  judicial  districts,  which  had  been 
formed,  in  the  Anglo-Saxon  period,  around  a  fortified  building 
or  a  castle.  Many  were  severely  dealt  with  and  laid  waste 
at  the  time  of  the  Norman  Gonquest.  William  I.  took  them 
over  with  their  legal  constitution,  and  incorporated  the  more 
important  of  them  immediately  with  the  royal  demesnes. 


(()  The  appellation  **  honor  "  is  also 
merely  a  new  name  for  an  old  institu- 
tion. Heywood,  pp.  188,  189,  rightly 
points  out  that,  where  in  Domesday 
Book  the  word  ** honor"  is  in  cer- 
tain cases  met  with,  it  is  used  alike  for 
the  land  and  for  the  fief  of  ordinary 
▼assala.  It  was  not  until  later  times 
that  it  was  nsed  in  preference  for  the 
great  fiefs :  **  Po$tesnones  magncuj  ^uae 
vuigovocani honored"  (Henry Huntmg- 
don,  **  De  Contemptu  Mundi,**  o.  23.) 


Probably  the  expression  beoame  a 
technical  one  in  the  Treasury.  So  (ax 
as  I  can  discover,  the  name  **  honor " 
is  used  in  the  Treasury  accounts 
after  the  time  of  Henry  11.  for  the 
great  possessions  of  earls,  of  the  High 
Constable,  and  of  some  few  great  vas- 
sals. The  collection  of  laws,  which 
was  made  about  the  same  time,  that  of 
the  Leges  Henrioi  I.,  certainly  uses  the 
word  for  those  possessions,  to  which 
several  maneria  oelong.    (H.  c.  55.)  - 
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A  list  of  them,  about  eighty  in  all,  is  given  by  Ellis  (i.  190). 
A  number  of  such  places,  which  already  in  the  Roman  times 
had  been  civitateSf  continued  to  be  called  "  cities,"  which 
name,  however,  has  no  reference  to  their  constitution.  In 
the  county  system  they  often  form  a  hundred,  and  sometimes 
form  several,  as  where  an  old  and  a  new  town  are  united 
together.  Like  the  counties  generally,  the  royal  cities,  burghs, 
and  towns  were  treated  as  special  estates,  and  either  incor- 
porated with  the  corpus  comitatus  or  given  over  at  the  royal 
pleasure  to  special  "  Fermors  "  or  particular  town  bailiSOfs, 
custodes,  provosts,  etc.  The  Empress  Matilda,  for  instance, 
farms  out  London  for  £800  rent  to  Geoffrey  of  Essex. 
Where  in  greater  cities  several  special  guilds  existed,  these 
again  might  be  the  subject  of  under-leases.  For  example, 
in  5  Henry  11.  the  Weavers  of  London  pay  fiva  marks  in 
gold  as  rent  for  their  guild  for  two  years ;  the  Bakers  one 
mark  and  six  ounces  in  gold ;  in  11  Henry  U.,  the  Weavers 
twelve  pounds  silver,  and  the  Bakers  six  pounds  silver  "  pro 
gUda  8ua  ;  "  and  in  like  manner  the  guilds  in  Oxford  and 
in  other  places.  It  will  be  shown  later  on  how  the  feudal 
system  began  to  compel  the  real  estates  not  subject  to  the 
feudal  military  service,  to  periodical  contributions  in  cases 
where  the  honour  and  the  needs  of  the  feudal  lords  required 
it.  Under  the  name  of  "  taUagiuM "  a  taxation  of  this  kind 
was  imposed  according  to  necessity,  and  as  a  rule  only  repeated 
at  several  years'  interval.  It  was  raised  either  from  indi- 
viduals or  in  gross  ;  in  the  latter  case  the  households  bound 
to  contribute  agreed  together,  in  their  common  pressing 
interest,  how  it  should  be  raised.  Frequently  already  existing 
guilds  of  merchants,  tradesmen,  and  house  or  land  owners 
undertook  this  duty  of  raising  the  taMagium  in  considera- 
tion of  especial  privileges.  But  it  was  still  simpler  when, 
instead  of  the  sheriff,  whose  accounts  had  without  this  become 
complicated  enough,  the  "men  of  the  burgh"  themselves 
undertook  to  farm  it.  The  King  then  demands  his  "taille  " 
from  the  body  of  citizens,  or  from  a  smaller  guild  which  has 
undertaken  the  duty,  but  no  longer  from  the  individual,  whose 
possessions  in  this  manner  become  again  tax-free.  In  this 
case  a  fit  and  proper  person  is  presented  to  the  Treasury,  who, 
on  being  appointed  "  town-reeve,"  undertakes  with  sureties 
the  responsibility  for  the  due  payment  of  the  rent  agreed  on, 
and  collects  from  the  individual  the  dues  and  imposts.  The 
official  thus  appointed  is  known  throughout  by  the  title  of 
"  reeve,"  or  "  bailiff,"  in  later  times  also  by  the  Norman  name 
of  "  mayor."  For  some  time  an  eager  competition  took  place 
between  the  citizens  and  the  Yicecomes  or  some  other  lord 
anxious  to  outbid  them.     In  process  of  time,  however,  the 
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majority  of  the  towns  farm  themselves,  **  Jirma  burgi,'* 
''  fee  farm/'  and  thus  gain  the  first  step  towards  their 
independence.  By  a  chapter  of  Henry  I.  even  the  sheriff's 
office  for  the  county  of  Middlesex  is^  according  to  this  system, 
farmed  out  to  the  city  of  London,  *'  ad  firmam  pro  CCC. 
Ubris  ipsuf  et  heredUms  suis  ita,  quod  vpsi  cives  portent  vice- 
eomitem,  quern  voluerint  de  se  ipsis,**  etc.  ("  Select  Charters,*' 
p.  108.) 

Even  in  the  Anglo-Saxon  period  the  city  of  London,  stand-* 
ing  as  it  did  in  regard  to  population  and  extent  of  posses- 
sions,  on  an  equality  with  a  county,  by  annexing  Middlesex, 
had  gained  for  itself  the  position  of  a  county.  Its  *^  wards  " 
may  be  compared  with  the  hundreds.  On  the  accession  of 
Bichard  Coeur-de-Lion  to  the  throne,  instead  of  the  port- 
reeve, two  bailiffs  appear  as  town-reeves,  and  soon  after  this 
a  mayor,  whose  free  election  (nomination)  was  granted  to  the 
citizens  by  charter  (10  John).  After  Richard  I.'s  reign  more 
extended  privileges  for  other  cities  spring  up,  such  as 
privilege  of  market,  new  guilds,  a  separate  jurisdiction,  and 
free  election  of  their  own  officials.  From  the  Jirma  burgi 
connected  with  a  separate  jurisdiction,  proceeds  the  English 
municipal  ]aw,  which  at  the  close  of  this  period  stands  before 
UB  developed  in  clear  outlines,  but  which  only  presents  a 
number  of  immunities  with  no  special  participation  in  the 
general  government  of  the  county. 

The  separate  government  of  the  burghs  was  in  the  Anglo- 
Saxon  period  especially  seen  in  the  case  of  the  royal 
demesnes.  Besides  these  appear  also  the  mediate  towns 
as  a  part  of  the  possessions  of  the  great  feudatories,  though 
certainly  in  small  numbers  and  of  small  extent,  in  which  the 
lord  of  the  soil  collected  for  his  own  benefit  the  customary 
rents  and  dues,  and  held  his  court.  The  burden  of  con- 
tributing according  to  the  needs  of  the  lord  attached  also  to 
the  persons  of  the  inhabitants,  and  occasionally  comes  to  light 
whenever,  in  consequence  of  escheat  or  feudal  guardianship, 
such  places  temporarily  pass  ''into  the  King's  hand,"  and  are 
so  entered  on  the  Treasury  rolls.  This  right  of  levying  con- 
tributions became,  as  everywhere,  a  cause  of  oppression, 
grievance,  and  disturbance.  How  it  was  exercised  by  the 
Norman  lords  we  may  judge  from  the  fact  that  the  towns 
frequently  disputed  the  lords'  right,  and  declared  themselves 
liable  to  pay  contribution  only  to  the  King.  For  this  reason 
the  King  appears  early  to  have  protected  these  places  against 
ill-usage.  The  very  frequent  mention  of  a  special  royal 
licence  points  to  a  general  control  exercised  by  the  Treasury 
over  these  taUagia.  When  lordships  escheated,  as  so 
frequently  happened,  the  reservation  was  always  made  in 
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the  new  grant  of  them  ^'  that  such  places  should  only  pay 
taUagia  when  the  King  taxed  his  own "  (Madox,  i.  756). 
What  after  this  still  remained  of  the  lords'  right  of  levy- 
ing  contributionB,  finaUy  disappeared  generaUy  throtigh 
purchase,  (e) 

It  is  beyond  doubt  the  finance  administration  which  has 
before  all  else  influenced  the  form  of  local  government.  In 
the  interest  of  a  uniform  financial  control  the  royal  manors 
and  the  groups  of  estates  were  now  left  to  the  administration 
of  the  Shir-gerMa  in  a  still  greater  measure  than  in  the 
Anglo-Saxon  period,  so  that  manors  and  honors  pre-eminently 
appear  as  lordships  in  the  possession  of  private  landlords. 
In  the  burghs,  on  the  other  hand,  which  were  a  bounteous 
spring  for  the  replenishment  of  the  royal  exchequer,  a  royal 
special  government  prevailed,  and  was  constantly  endeavour- 
ing to  form  independent  communities  in  consideration  of 
heavy  money  payments. 


(e)  Ab  to  the  Korman  burghs  and 
the  gradual  origin  of  municipal  law 
out  of  the  fusion  of  the  modes  of 
taxation  of  the  firma  hurgi  with  the 
grant  of  a  police  jurisdiction  (court 
leet),  see  in  detail  Gn6ist,"Geschicbte 
des  Self-goYemment,"  pp.  104-112,  and 
Stubbs,  i.  cap.  11,  seo.  131.  Belying 
upon  the  great  mass  of  records  con- 
tuned  in  Merewether  &  Stephen, 
"History  of  the  Boroughs,"  3  vols., 
1853, 1  differ  in  some  pe^iculars  from 
Stubbs,  and  hold  to  the  view,  that  the 
basis  of  the  municipal  law  is  the  grant 
of  a  separate  municipal  court,  and  that 
the  right  of  citizenship  is  hence 
normally  extended  to  all  resident 
citizens,  who  share  in  bearing  the 
burden  of  ofSoe,  and  paying  the  muni- 
cipal taxes,  "resident  householders, 
paying  scot,  bearing  lot."  The  favour- 
ite modem  idea,  of  making  political 
creations  proceed  firom  groups  of  social 
interests,  has  given  an  exaggerated 
importance  to  the  guild  system  of  the 
English  towns.  The  so-called  ^*judicia 
eivUatis  Lundonim"  as  also  the  guilds 
at  Cambridge,  Canterbury,  Exeter,  and 
elsewhere,  are  voluntary  unions  with 
oertain  limited  ends  and  objects  in 


view,  which  have  often  an  importance 
at  the  first  origin  of  the  firma  hurgi, 
The  Municipal  Court  of  Justice  (the 
court  leet)  on  the  other  hand,  with  its 
legsd  procedure,  could  not  be  limited 
to,  or  based  upon,  a  private  guild. 
That  the  mediate  towns  are  a  com- 
paratively inferior  creation,  is  proved 
by  the  rare  mention  of  them,  the  in- 
significance of  the  places  mentioned  as 
such,  and  the  small  number  of  the 
baronial  charters,  when  compared  with 
1500  royal  charters,  upon  which  is 
based  the  formation  of  the  English 
municipal  law. 

In  harmony  with  my  deductions 
Stubbs  says  (iii.  559):  "In  1216  the 
most  advanced  amon^  the  English 
towns  had  succeeded  in  obtaining,  bv 
their  respective  charters,  and  with 
local  differences,  the  right  of  holding 
and  taking  the  profits  of  their  own 
courts  under  their  elected  officers,  the 
exclusion  of  the  sheriff  from  judicial 
work  within  their  boundaries,  the  right 
of  collecting  and  compounding  for 
their  own  payments  to  the  Crown,  the 
right  of  electing  their  own  bailiffs, 
and  in  some  instances  of  electing  a 
mayor." 
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CHAPTER  X. 

I.  ^!ie  Sebelopment  of  tfie  i^tman  inflitats  ^oioet. 

Upon  the  basis  of  the  county  government  we  have  just  de- 
picted there  ensued  a  change  in  the  powers  of  the  Grown, 
which  shows  with  startling  rapidity  the  material  sovereign 
rights  of  the  more  modem  poUty.  Primarily  it  is  the 
military  power  which,  under  the  influence  of  the  Norman 
feudal  system,  presents  new  features  in  every  direction. 
Once  the  weakest  point  in  the  Anglo-Saxon  political  system, 
it  has  now  become  one  of  the  firmest  bases  of  the  Norman. 

1.  The  decision  as  to  war  and  peace  was  at  the  close  of  the 
Anglo-Saxon  period  still  frequently  made  by  the  Witenage- 
mote,  and  claimed  by  it  as  a  right  whenever  extraordinary 
services  were  required  of  the  national  militia.     The  limits  of 
this  right  were,  however,  not  sharply  defined;  it  was  at  all 
events  an  established  principle  that  the  King  could  claim  the 
right  of  personally  summoning  his  own  Thanes.    This  last- 
named  right  was  now  the  universal  one,  since  every  vassal 
of  the  Grown  and  every  under-vassal  had  become  the  King's 
homo.     The  military  oath  of   fealty  is  now  taken  to  the 
King's  person,  and  holds  good  for  his  possessions  abroad, 
** extra  regnum"  as  is  laid  down  in  the  Gheurta,  Will.  I.  8,  c.  2  : 
**8tatmmus  ut  omnia  liber  homo  feeder e  et  sacramento  affirmet 
quod  intra  et  extra  Angliam  WiUelmo  regi  fdeles  esse  volunt, 
terras  et  honores  iUius,  etc.,  defenders''  ("  Select  Gharters," 
pp.  88,  84.)    This  charter  has,  indeed,  been  enlarged  with 
spurious  additions  by  a  later  hand,  but  it  is  probably  genuine 
in  substance.    In  any  case  feudal  service  extra  regnum  was 
enforced  by  all  the  Norman  kings,  and  it  was  not  until 
after  the  separation  of  Normandy  from  the  English  crown 
in  John's  time  that  cases  of  ddrect  refusal  occur.       The 
Norman  was  obliged,  in  the  interest  of  his  own  possessions, 
as  well  as  in  that  of  his  countrymen  in  Normandy,  and  as  a 
condition  of  his  new  possessions  on  English  soil,  to  acquiesce 
in  the  condition  imposed,  that  of  serving  the  King  'Hntra  et 
extra  regnum.*'     The  Anglo-Saxon  Thane  had  to  be  content  if 
he  retained  his  possessions  on  similar  terms. 
This  was  certainly  the  hardest  requirement  of  the  new 
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order  of  things,  and  one  that  met  with  a  strong  opposition 
from  the  vassals.  This  fact  explains  the  events  fraught  with 
such  important  consequences  at  the  close  of  William  I.'s 
reign.  When  in  the  year  1085  an  invasion  of  the  Danes 
was  seriously  threatened,  the  King,  by  means  of  a  land-tax, 
brought  together  a  huge  paid  army  of  different  nationalities, 
and  by  heavy  taxation  and  quartering  of  his  soldiers  sup- 
pressed the  opposition  that'  was  still  offered  him.  In  the 
following  year  all  the  greater  landed  proprietors  appeared 
willingly  at  the  review  held  near  Salisbury  to  acknowledge  by 
one  great  act  of  homage,  that  all  Grown  and  under-vassals 
were  now  the  King's  ''  men."  And  this  act  proclaimed  that 
the  newly  formed  feudal  militia  was  no  popular  muster,  but 
an  army  to  be  summoned  by  the  King.  At  the  same  time 
the  royal  prerogative  of  deciding  the  question  of  war  and 
peace  was  established  for  aU  time.  As  an  extension  of  this, 
the  right  of  building  castles  was  distinctly  recognized  as  a 
royal  privilege.  The  '^  casteUatio  sine  licentia "  is  from  that 
time  forward  an  offence  threatened  with  the  '' misericordia 
regis "  and  severe  penalties  (Hen.  I.  18,  sec.  1 ;  10,  sec.  1), 
and  use  was  made  of  it  in  such  an  extensive  manner  that 
William's  reign  marked  a  decisive  epoch  in  the  defences  of 
the  British  Isle.  (1) 


(1)  For  the  Norman  military  sjatem 
aa  a  whole,  cf.  Gneiat,  **  Geschichte  dea 
Self-govermnent,"  pp.  61-68.  Some 
oaefai  matter  is  alao  contained  in 
Groae'a  ''Military  Anti<]^uitie8.*'  See 
alao  remarka  in  the  ^  Bntiah  Military 
Biography  "  (2nd  edition,  1846).  The 
innovatioDB  are  the  atrict  peraonal 
aervice  baaed  on  property,  the  uniform 
apportionment  according  to  free  poa- 
aeaaion  of  real  property,  and  the  com- 
plete enforcement  of  obedience,  by  the 
punishmenta  for  felony,  and  feudal 
penaltiea.  Thia  atrict  martial  law  waa 
introduced  from  Normandy.  It  ia  true 
there  did  not  eziat  a  mUitary  code 
which  could  have  produced  a  written 
Norman  feudal  law.  But  the  feudal 
ayatem  had  already  become  defined  in 
ita  detaila  by  the  regulationa  of  the 
dukea,  and  by  an  early  establiahed 
legal  and  financial  adminlBtration. 
And  in  Normandy,  too,  proceeding 
doubtleaa  from  the  hierarchy  of  the 
feudal  ayatem,  and  from  the  poaition 
of  a  conquering  tribe,  a  claae-privilege 
had  become  deyeloped  in  outline.  The 
Franco-Norman  feudal  conatitution  of 
thoae  timee  waa  baaed  upon  the  aeigno- 
rial  idea,  which  made  the  great  feuda- 
tory into  an  hereditary  SSgneur  over 


hia  under-vaaaala,  and  which  in  after* 
timea,  favoured  b^  the  influence  of 
poaaeaaion  and  aimilar  intereata,  eaaily 
made  thia  bond  a  atronger  one  than 
that  which  bound  the  under-vaaaala  to 
their  auzerain.  In  England  an  oppo- 
aite  condition  of  thinga  exiated.  ThB 
poaaeaaion  of  the  Norman  lorda  was  a 
new  one;  the  nationality  and  the 
intereata  of  their  Saxon  under-vaaaala 
were  oppoeed  to  theira,  and  even 
their  Norman  homine»  were  in  the 
main  collected  from  all  parta.  The 
Seignorial  idea  could  not  accordingly 
firmly  eatabliah  itaelf  here.  The  for- 
tified placea  the  Conqueror  carefully 
reaerved  to  himaelf.  Aa  the  Gonqueet 
advanced  the  firat  care  of  the  Con- 
queror waa  the  building  of  a  fortreaa 
in  the  conquered  town.  The  excluaive 
royal  right  of  fortifying  caatlea,  though 
doubtful  in  the  Anglo-Saxon,  ia 
certain  in  the  Norman,  period.  Of 
the  forty-nine  caatlea  mentioned  in 
Domeaday  Book,  only  that  of  Arundel 
IB  deacribed  aa  exiating  **  tempore 
Edwardi"  The  caatlea  of  Dover, 
Nottingham,  Durham,  and  the  White 
Tower  in  the  Tower  of  London,  in  ez-> 
iatence  at  that  time,  are  not  mentioned. 
Thia  number  of  atrong  fortificationa 
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2.  The  equipment  of  the  soldiery  and  the  apportionment  of 
the  contingents  was  in  Anglo-Saxon  times  the  subject  of  trans- 
actions between  the  sheriff  and  the  county  assembly.  These 
transactions  now  assume  a  different  form.  The  Domesday 
Book  laid  the  basis  of  a  roll  of  the  Grown  vassals.  According 
to  the  extent  and  the  nature  of  the  productive  property  it 
could  be  computed  how  many  shields  were  to  be  furnished  by 
each  estate,  according  to  the  gradually  fixed  proportion  of  a 
£20  ground  rent.  The  burden  of  performance  was  laid  in  the 
first  instance  on  the  landed  property  of  the  Grown  vassal. 
But  since  Domesday  Book  was  drawn  up,  subinfeudation 
had  increased,  and  the  actual  burden  of  performance  was 
thus  partly  transferred  to  the  enfeoffed  under-vassal.  The 
manifold  subinfeudations,  changes  of  possession,  forfeitures, 
and  divisions,  were  proved  by  the  charters  and  writs  preserved 
at  court,  by  means  of  which  the  rolls  were  made  to  correspond 
with  the  actual  state  of  affairs.  But,  in  consequence  of  the 
numerous  disputed  cases  and  varying  conditions,  a  perma- 
nent roll  of  tenures  was  never  drawn  up;  accordingly,  the 
number  of  shields  to  be  furnished  was  never  officially  deter- 
mined. As  far  as  we  may  conjecture  by  reference  to  later 
statements,  the  number  of  shields  may  be  fixed  at  about 
80,000.* 

But  the  Yicecomites  were  doubtless  in  possession  of  the 
official  treasury  lists  for  their  county.  There  was  therefore 
only  now  needed  a  personal  order  of  the  King  issued  to  the 
Crown  vassals,  and  at  the  same  time  to  the  under-vassals, 
who  for  the  purposes  of  the  summons  to  arms  are  also 
**h4)mines  regis''  But  since  the  duty  of  furnishing,  equip- 
ping, and  provisioning  the  troops  belonged  to  separate  estates, 
this  business  had  to  be  undertaken  by  the  government  of 
the  county.  It  was  impossible  to  issue  thousands  of  per- 
sonal orders  directly  to  the  individual  vassals,  nor  were  the 
great  feudatories  the  right  persons  to  be  addressed,  as  their 
possessions,  and  with  them  their  under-vassals  and  horsemen, 
lay  scattered  about  in  many  counties.  According  to  the  rolls 
in  Domesday  Book,  the  estates  of  about  130  secular  vassals 
of  the  Grown  were  situated  in  from  two  to  five  counties ; 


with,  for  the  moBt  part,  standiDg  gar- 
xisons,  certainly  exercised  a  severe 
TOeasare  upon  the  adjacent  ocHintry. 
The  lemembiance  of  the  Norman 
**  castle-men  "  remained  throughout 
the  whole  of  the  Middle  Ages. 

*  See  above,  p.  130  note,  the  state- 
ment of  Segrave  under  Henry  III.  In 
the  Uber  ntgeff  the  number  of  knights 
who  could  be  furnished  by  the  vassals 
of  the   Crown   in   the  ten  counties 


south  of  the  Thames,  is  given  at  only 
2047,  and  these  counties  apparently 
contained  a  fourth  of  the  whole  popula- 
tion. The  official  computation,  accord- 
ing to  which  the  scutage  at  the  end  of 
the  thirteenth  century  was  calculated, 
is  based  upon  an  estimate  of  82,000 
knights*-feee ;  but  the  amount  of  money 
reaUy  raised  feU  far  short  of  this 
estimate  (Stubbs,  i.  432). 


130  Constitutional  History  of  Enaland. 

those  of  twenty-nine  lords  in  six  to  ten ;  those  of  twelye  great 
lords  even  in  ten  to  twenty-one  counties^  and  the  possessions 
of  the  great  ecclesiastical  yassals  of  the  Grown  were  distributed 
similarly  to  these  (thirty  in  two  counties;  about  thirty  in 
three  counties ;  about  six  in  from  three  to  eleven  counties). 
The  procedure  consisted  in  a  mobihzation  order  addressed  to 
the  Yicecomites,  and  couched  in  the  following  fonsi :  '^  Vice- 
c<ymiii  Kancise  salutem.  Prsecipimus  tibi  quod  sine  dUatione 
sumnumeri  facias  per  totam  baUivami  tuam  Archiepiscopos, 
Episcopos,  AbbateSy  Priores,  ComiteSy  Barones,  MiliteSy  et  UJbere 
tenentes,  et  omnes  alios  qid  servitiv/m  nobis  debent  sive  servitium 
mUitare  vel  serjantim :  quodque  similiter  clamari  facias  per  totam 
balUvam  tuam,  quod  sint  ajmd  Wigomiam  in  crastino  8.  Trini- 
taiis  a^no  regni  nostri  septimo,  omni  dUatione  et  occasions 
postpositis,  cum  toto  hujusmodi  servitio  quod  nobis  debent,  parcUi 
oum  equis  et  armis  ewndam  in  servitium  nostrum  quo  eis  prssce- 
pervmus^  Eodem  modo  scribitur  omnibus  Vicecomitibus  Anglise.** 
(CL  7  Hen.  III.  8.) 

The  sheriffs  then  issued  their  proclamations  to  all  burghs 
and  market-towns,  commanding  the  vassals  to  present  them- 
selves *^  at  the  risk  of  forfeiting  their  fees  or  of  severe  penalty 
according  to  the  King's  pleasure."  In  time  of  greater  urgency, 
and  out  of  courtesy,  special  commands  could  be  issued  in 
addition  directed  to  the  great  Grown  vassals  and  the  prelates, 
and  these  commands  were  served  by  the  Yicecomes.  Every 
vassal  of  the  Grown  had  to  see  that  on  his  estates  so  many 
heavy-armed  men  were  in  readiness  as  according  tothe  feudal 
list  it  fell  to  his  lot  to  furnish.  The  preparations  for  equip- 
ment and  provisioning  had  to  be  made  beforehand  on  each 
separate  estate,  and  it  was  the  duty  of  the  great  feudatories 
in  each  county  to  make  one  of  their  under- vassals  or  house- 
hold ofGk^ers  responsible  for  this.  As  the  total  number  of 
the  propertied  Grown  and  under- vassals  only  supplied  a  por- 
tion of  the  shields  required,  the  majority  had  to  be  furnished 
by  the  equipment  of  sons,  relations,  and  free  dependants 
{sermentes,  mounted  servants).  Since,  moreover,  the  Norman 
army  at  all  times  needed  not  only  cavalry  but  also  masses 
of  infantry,  the  vassals  were  readily  content  to  furnish, 
instead  of  the  superfluous  horsemen,  a  corresponding  number 
of  archers  or  spearmen.  The  furnishing  of  contingents 
thus  became  much  more  a  matter  of  detail,  and  had  to 
be  conducted  according  to  the  county-divisions.  Neither 
at  the  time  of  equipment  nor  in  the  field,  and  perhaps 
not  even  at  a  review,  could  the  soldiers  of  a  great  vassal 
have  presented  a  fixed  unity,  and  hence  the  vassal's  position 
as  hereditary  captain  {senior,  seigneur)  could  not  attain  to  the 
importance  that  it  did  on  French  soil.    But  aU  these  trans- 
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were  nei  VMitterB  on  which  the  Thanes  of  the  county 
were  to  te  negotiated  inkh  as  in  the  Anglo-Saxon  period,  bat 
the  Tassal  luA  to  satisfy  tbe  iQYal  officer  that  he  had  fulfilled 
the  duties  the  feii^  list  imposed  oat  him.  (2) 

8.  The  command  oim  the  coUectiTe  feudal  army  belongs, 
as  a  matter  of  right,  to  ih%  King,  as  waa  the  case,  in  the 
Anglo-Saxon  period.  All  actual  leaderships  are  based  upon 
his  personal  commission.  According  to  the  cavalry  system 
of  the  feudal  militia,  the  collected  troops  keep  their  own 
** corner  stdbuli'*  and  their  ^' mcMrescaU/uSy**  as  at  the  present 
day  their  adjutant-general  and  quarter-master-general.  The 
constable  and  marshal  arrange  the  troops  into  divisions  and 
companies,  settle  disputes  as  to  precedence  and  field  badges, 
in  the  field  as  in  the  tournament ;  keep  the  rolls  of  their  men, 
and  give  certificates  as  to  attendance,  by  which  a  proof  is 
fmmiahed  to  the  Treasury  respecting  the  feudal  duty  of  each, 
showing  whether  it  has  been  performed,  bought  off,  or  re- 
mitted. From  these  beginnings  was  developed  a  military 
jurisdiction  derived  from  the  King.  But  as  every  standing 
army  strives  to  transfer  to  the  civil  community  the  military 
organization,  the  same  was  the  case  in  a  high  degree  with  the 
feudal  militia,  service  in  which  was  based  upon  real  estates. 
The  more  the  vassallage  began  to  feel  their  importance  as 
a  great  war-guild  and  dominant  class,  the  more  urgent  was 
their  demand  to  have  their  constable  and  marshal  for  the 
whole  feudal  army  when  upon  the  peace  footing,  as  the  feudal 
militia  in  Normandy  had  long  had  its  herechtary  constable 
and  marshal. 

After  long  hesitation  this  point  was  conceded.      Under 


(!S)  As  to  the  recmiting  of  the 
tenanii  tee  Grose,  "Militfiurr  Anii- 
qvties"(L65).  Thomas, "Exohequer" 
(p.  53).  The  orders  issued  to  the 
•herifb  osUing  upon  them  to  summon 
the  troops  appear  to  be  unifonnly 
framed.  (Madoz,  L  653,  654.)  Failure 
to  appear  is  in  the  case  of  the  higher 
eleigy  only  punished  with  heayy 
fines  (ameioiaments)  —  for  instance, 
wiUi  sums  of  100  marks  in  sUver; 
in  the  case  of  secular  missals  depri- 
vation of  their  estates  appears  to  be 
the  immediate  consequence.  (Bladoz, 
L  662,  668.)  In  addition  to  the  per- 
sonal senrice  of  the  Grown  vassal,  the 
pieseribed  number  of  heavy-armed 
troops  had  to  be  furnished,  for  whom 
the  expression  **  tervieaUB"  becomes 
giadnaUy  Uie  prevailing  one.  (Hey- 
wood,  129.)  As  a  proof  of  the  fulfilment 
of  militaiy  duty,  either  a  certificate 
itoBk  the   oommander-in-ohief  would 


serve,  or  from  the  constable,  the  mar- 
shal, or  one  of  his  lieutenants  de- 
puted for  this  purpose,  or  the  "  rotuli  ** 
of  the  war  ofBce.  (Madox,  i.  656,  657.) 
Persons  possessing  a  fraction  of  a 
knight's  fee,  do  duty  for  a  relatively 
short  time ;  for  instance,  the  half  of  a 
knighf  s  fee  is  computed  at  twenty 
days  each  year.  As  early  as  in  the  twelfth 
oentmry  these  sub-divisions  extend  so 
far  as  one-twentieth  of  a  fee,  in  which 
case  evidently  only  the  honorary  rights 
of  the  Crown  vassal,  and  not  his  per- 
sonal service,  are  concerned.  That  even 
clerics  were  sometimes  summoned  in 
person  is  proved  by  a  writ  (printed 
in  Bymer),  addressed  to  the  oishops 
*'«o  quo  ringulij  tarn  prmlaH  quam  aUi 
in  propriiB  perwnii  venire  de&eafU,  ad 
defemtonem  ooronm  et  regni  noetri  "  (41 
Hen.  III.).  As  a  rule  it  is  only  said 
that  the  prelates  have  to  send  **  miUtei 
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Stephen,  perhaps  even  somewhat  earlier,  a  consixibtdaria  and 
a  war  marshalship  appear  established  for  the  whole  feudal 
army,  endowed  with  certain  distinctions  and  fees.  Over  the 
army  in  the  field,  however,  the  King  reserved  to  himself  the 
personal  command,  in  addition  to  the  right  of  appointing 
the  commanding  constable  and  marshal.  The  official  system 
extended  to  the  inferior  commands,  to  which  the  names 
^* constahvlaria"  and  "constable"  were  universally  applied 
from  the  highest  ranks  down  to  the  lowest.  Certain  limita- 
tions only  were  recognized  in  respect  of  the  appointment,  by 
the  King,  of  men  chosen  from  the  ranks  of  the  greater, 
middle,  and  inferior  vassals.  The  maintenance  of  these  Umits 
was  rendered  necessary  by  the  indispensable  military  retinue 
which  accompanied  the  higher  commanders,  and  not  less  by 
the  esprit  de  corps  which  was  rapidly  developing  among 
the  feudal  militia.  The  skilled  service  of  the  cavalry  re- 
quired the  practice  and  training  of  years,  if  possible  even 
from  boyhood.  The  system  of  knighthood,  with  its  admission 
to  full  honours,  and  with  the  degrees  of  knight,  esquire,  and 
page,  was  after  the  Crusades  uniformly  developed  in  England, 
The  tournaments  flourished  under  Stephen  and  Bichard  Coeur 
de  Lion.  From  the  obligation  to  full  knight's  service  naturally 
arose  the  obligation  to  take  up  the  dignity  of  a  knight,  and 
from  time  to  time  royal  writs  were  issued  to  the  Crown  vassals, 
*^  ut  a/rma  capiant  et  se  mUites  fieri  faciant,  sicwt  tenementa 
sua  qum  de  nobis  tenent  dUigunt  "  (Bot.  cl.  19  Hen.  III.).  (8) 

Under  the  firm  hand  of  a  martial  monarch  this  Norman 
feudal  army  presents  an  imposing  picture,  and  comes  into 
the  foreground  as  the  actual  basis  of  the  political  and  social 
system.    With  this  military  organization  the  Norman  kings 


(S)  As  to  the  oommand  of  the  feudal 
militia,  see  below,  cap.  16,  "  the  great 
offices ;"  and  the  "  Peerage  Reports  " 
(iii.  199b).  Beginnings  of  the  guild 
system  and  the  **  master's  rank "  in 
"the  cavalry  are  found  already  in  tiie 
Anglo-Saxon  period.  (Turner,  **  History 
of  the  Anglo-Saxons,"  iii.  73-75.)  In 
the  Auglo-Sazon  records,  *^Gniht"  is 
a  tolerably  frequent  term  for  the  mar- 
tial followers.  Still,  a  single  instance 
of  the  conferring  of  the  knight's  dignity 
is  no  proof  of  a  military  system  or  a 
privilege  of  rank  formed  from  it. 

Not  until  the  time  of  the  Grusadee 
is  a  powerful  influence  upon  military 
and  social  life  acquired  by  the  knightly 
order.  As  to  the  royal  ordinances 
affecting  the  tournament  under  Richard 
G<Bur-de-Lion,see**  Lappenberg-Pauli " 
(iii.  280).  This,  moreover,  as  well  as 
the  custom  of  **  dubbing  the  knight, 


>i 


is  made  a  source  of  revenue.  Out 
of  the  royal  charters  of  the  earlier 
Norman  period,  **armi8  et  equU  as 
bene  inttruarU,"  the  practice  of  the 
Treasury  about  the  middle  of  Henry 
lU.'s  reign,  deduced  the  maxim  that 
every  vassal,  even  the  under-vassal, 
is  as  a  homo  regis  bound  to  cause 
himself  to 'be  knighted  at  court,  paying 
the  fees  for  the  dignity  under  a  pexialty 
for  neglecting  to  do  so.  (Madox,  i.  510.) 
Hence  arose  the  curious  circumstance 
that  the  taking  up  of  the  knigbf  s  dig- 
nity was  regarded  in  England  as  a 
burdensome  duty,  and  one  which  the 
majority  endeavoured  to  escape,  being 
contented  with  their  dignity  as  "  seu- 
tariV*  (esquires)  in  the  feudal  scale  of 
dignities,  their  maxim  being  ^  guffloietu 
honor  est  homini,  qui  dignus  honore  mt  ** 
(Coke,  "  Inst.,"  L  231, 233). 
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became,  as  none  had  been  since  the  withdrawal  of  the  Boman 
legions,  lords  of  the  whole  land.  This  military  force,  assisted 
by  the  numerous  and  strong  works  of  defence,  dominates  alike 
the  western  Britons  and  tiie  northern  neighbours,  puts  an 
end  once  for  all  to  the  Danish  invasions,  and  turns  England 
into  a  really  united  State,  possessing  in  point  of  power  the 
promise  of  a  great  future.  In  spite  of  all  its  outward  pomp 
and  personal  bravery,  this  feudal  army  suffered  from  the 
defects  inherent  in  all  feudal  militias — ^imperfection  of  dis- 
cipline, tactics,  supplies,  and  transport,  and  the  want  of 
weapons  effective  at  long  distances.  It  was  also  probably 
never  collected  together  for  important  service,  but  was  only 
employed  in  divisions  and  at  long  intervals  in  wars  upon 
the  Continent  and  border-wars,  or  to  suppress  isolated  in- 
surrections. But  one  thing  was  especially  wanting  in  Anglo- 
Norman  feudal  soldiery,  a  characteristic  feature  of  the  feudal 
militia  of  the  Continent— the  "  territorial"  connection  between 
the  under-vassals  and  the  great  feudatories.  This  defect 
resulted  not  only  from  the  scattered  position  of  the  great 
feudal  estates,  but  still  more  from  internal  dissensions.  For 
several  generations  the  former  Saxon  Thane  did  but  reluctant 
service  as  an  under-vassal  to  the  Norman  lord  who  had  been 
forced  upon  him.  And  with  the  majority  of  the  Norman 
under-vassals  the  case  was  no  better,  they  being  a  collection 
of  Frankish  horsemen  and  farmers,  who  now  figured  on 
English  soil  as  lords,  ''rude  upstarts,  almost  crazed  by  their 
sudden  promotion,  marvelling  how  they  had  attained  to  such 
a  position  of  influence,  and  thinking  they  could  do  as  they 
liked"  (Ordericus,  iv.  c.  8).  Eeal  loyalty  between  the  small 
and  great  vassals  was  thus,  in  the  early  Norman  days,  almost 
impossible ;  and  with  the  decay  of  the  royal  authority  under 
the  usurper  Stephen,  the  smsdl  vassallage  broke  up  into  a 
violent  irregular  soldiery.  The  nulitary  state  still  lacked 
national  unity. 

These  weaknesses  of  the  feudal  militia,  and  the  ever-recur- 
ring conspiracies  of  the  great  vassals,  caused  the  revival  of 
the  old  Saxon  national  militia  more  than  a  hundred  years 
after  the  Conquest.  Disunion  in  the  royal  family  itself,  the 
influence  of  the  Crusades,  the  evil  example  of  Normandy  and 
France,  and  the  dissensions  with  the  Church,  at  that  time  all 
combined  to  make  the  feudal  array  an  untrustworthy  force, 
against  which  the  King  himself  sought  for  some  counterpoise. 
In  accordance  with  the  established  principle  of  the  Norman 
crown,  the  old  right  of  summoning  the  national  defence 
(fyrd)  had  never  been  abandoned.  This  force  was  once  called 
together  by  William  Eufus,  although  primarily  only  for  the 
purpose  of  extortion.  (Huntingdon,  a.  6,  Will.  U.)    In  the 
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North  Country  the  national  militia^  nnder  Archbishop  Thnr- 
stan,  had  won  the  battle  of  the  Standard  against  the  Scotch, 
and  again  in  1178  the  popular  army  of  Yorkshire,  under 
the  command  of  the  faithful  barons,  had  warded  off  the 
Scotch  invasion.  This  was  followed  (1181)  by  the  new  legal 
ordinance  of  the  Assize-of-Arms  (27  Henry  XL),  which  con- 
tained the  following  provisions.  Each  owner  of  a  knight's 
fee  (not  merely  as  tenant,  but  by  virtue  of  the  universal  duty 
of  the  community)  is  to  possess  a  suit  of  iron  armour,  a 
helmet,  a  shield,  and  an  iron  lance,  and  moreover  every 
knight  is  to  have  as  many  suits  of  armour  as  he  has  knights* 
fees.  Every  secular  freeholder,  possessing  in  movables  or 
rents  sixteen  marks,  shall  in  like  manner  possess  a  suit  of 
armour,  helmet,  shield,  and  lance.  Every  freeholder  of  ten 
marks  in  goods  or  income  shall  have  a  breastplate  without 
arm-pieces,  an  iron  helmet,  and  a  lance.  All  burghers  and 
other  freeholders  shall  have  a  stuffed  jerkin  and  iron  helmet, 
and  a  lance.  Each  shall  swear  the  oath  of  allegiance,  and 
that  he  will  keep  these  weapons  for  service  at  the  King's 
command,  and  in  loyalty  towards  him.  These  weapons  may 
not  be  sold  or  pledged.  In  the  hundreds  and  hamlets  district- 
commissions  (consisting  of  men  possessing  not  less  than  six- 
teen marks  rent  in  land,  or  ten  marks  in  movable  property) 
are  to  be  appointed,  to  assess  property  for  the  land  army. 
Boyal  Commissioners  are  on  their  journeys  to  make  lists  of 
the  names  of  those  bound  to  this  duty,  and  to  swear  them  in 
to  obey  the  royal  "assize."  Freemen  only  are  mentioned, 
and  it  is  expressly  laid  down  that  only  freemen  shall  be  per- 
mitted to  take  the  military  oath.  Apparently  officers  (con- 
stables) had  already  been  appointed  in  the  several  hundreds 
for  this  mihtia,  which  was  a  force  not  dependent  on  feudal 
tenure. 

With  the  general  summons  of  the  liberi  homines  thus 
established — ^the  national  army  revived  on  a  new  legal  basis 
— there  could  also  be  combined  the  summons  of  the  feudal 
militia,  as  was  actually  done  in  a  case  of  great  war-peril  in 
the  year  1217.    ("  Select  Charters,"  848.) 

In  another  direction  also,  at  about  the  same  time,  the 
national  influence  of  the  insular  position  of  the  country,  the 
climate,  and  the  mode  of  life  made  itself  felt  among  a  portion 
of  the  feudal  tenants.  The  conquering  race  had  long  felt 
itself  secure  in  its  possessions.  For  more  distant  warlike 
expeditions  upon  the  Continent  a  uniform  levying  of  English 
feudal  forces  appeared  neither  equitable  nor,  in  consequence 
of  the  short  time  of  service,  feasible.  Hence,  from  the  time  of 
Henry  II.,  remissions  of  feudal  service  began  to  be  purchased. 
Varying  at  first,  by  degrees  a  scale  for  this  so-called  scutage 
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(nevXagia)  became  fixed ;  and  thus  the  feudal  military  system 
enters  into  the  province  of  the  financial  control  (see  cap.  14), 
as  the  basis  of  a  new  system  of  taxation.! 


CHAPTEB  XL 

n.  W^  iDebelopnunt  of  t^  i^rman  Si^i^^^I  ^otoet. 

The  judicial  system,  as  the  most  permanent  part  of  all 
political  organizations,  was  least  affected  by  change  in  the 
transition  to  the  Norman  period.  Immediately  after  the  first 
jureUminary  settlement  of  affairs,  WilUam  solemnly  bound 
llmself  in  the  fourth  year  of  his  reign,  '<  to  maintain  the  good 
and  well-tried  lawB  of  Eadward  the  GonfesscH:,"  merely  except- 
ing certain  changes  that  liad  become  necessary.  (Sax.  Ghrcm. 
A.i>.  1070.)  It  is  said  that  he  appointed  twelve  men  versed 
in  the  law  to  make  a  collection  of  all  such  laws  and  customs 
as  were  in  use  in  the  time  of  the  Saxon  Kings.  The  Saxon 
population  clung  to  that  promise  out  of  affection  for  their 
national  system  of  law,  and  with  all  the  more  jealousy,  because 
it  afforded  a  guarantee  of  personal  freedom  against  the  tyranny 
and  violence  of  the  Conqueror  and  his  followers.  In  aU 
historically  authenticated  cases  it  is  apparent  that  William 
acknowledged  the  ancient  judicial  system;  that  he  wished  to 
do  justice,  and  that  he  perceived  therein  a  means  of  main- 
taining and  consolidating  his  new  kingd(»n.  From  the  time 
of  Henry  I.  that  promise  is  periodically  repeated.  In  the 
meaning  and  lanloage  of  the  time,  it^  was  understood  to 


t  The  origin  of  *<8catage*'  in  Batia- 
fection  of  military  Bervice  after  the 
leirn  of  Henry  li.  is  carefuUy  giyen 
b J  Madoz  (i.  625  «<  Mg.  and  642  ei  mo.). 
(Bee  below,  cap.  18,  see.  vL)  In  tne 
eeeond  year  of  Henry  IL,  for  the  first 
iime,  tiie  Prelates  were,  on  tiie  occasion 
of  a  campaign  against  Wales,  allowed 
to  pay  twen^  mMdi  on  each  knight's 
-fee  instead  of  furnishing  a  horseman. 

In  5  Henry  IL  the  secular  vassals 
•Iso  obtain  pemnssion  to  pay  two 
marks  for  each  shield  instead  of  doing 
Mfviee.  IVom  tkis  time  a  satisfaction 
of  feudal  service  by  toiAagia  becomes 
aacae  frequent  Where  small  sums 
treie  demanded,  the  commutation  ap- 
psarsd  as  a  favour,  which  for  a  long 


time  was  not  forced  on  the  recipients. 
But  later,  when  the  taxes  were  fixed 
at  a  higher  rate,  and  the  demand  for 
soutage  was  more  frequently  made, 
the  time  of  Magna  Charta  drew  near, 
when  the  King  was  obliged  to  consent 
to  negotiate  with  his  Grown  vassals  on 
the  subject  of  assessing  the  teutagia. 
Different  from  this,  and  occurring 
both  earlier  and  later,  was  the  admis- 
sion of  a  substitute  in  cases  of  special 
hindrance,  as  to  which  a  money  pay- 
ment rfine)  was  mutually  agreed  on 
in  each  individual  case,  under  the 
heading,  **fie  troflMfreUn^  pro  rama- 
nendo  oft  esMroittt,  fie  abetU  cum  rtgtf** 
etc.  (Madoz,  L  657, 658). 
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embrace  the  ''  Ux  terrm^''  that  is,  the  whole  legal  system,  in- 
cluding criminal  as  well  as  civil  law,  procedure  as  well  as 
positive  law.  The  promise  meant :  ''  Bight  shall  be  spoken 
by  the  same  persons,  and  for  the  same  persons,  and  according 
to  the  same  forms  and  principles  as  in  the  Anglo-Saxon 
days."  * 

Justice  is  accordingly  dealt  out  by  the  same  persons ;  that 
is,  the  Norman  Yicecomes,  as  Justiciary,  steps  into  the 
place  of  the  Saxon  Shir-gerefa,  and  periodically  holds  the 
customary  courts  in  the  county  and  hundred.  The  jurors  are, 
as  in  the  Saxon  days,  the  freeholders  of  the  county. 

A  decree  of  Henry  I.  (Charters,  103)  confirms  this  with  a 
royal  reservation.  **  Sdatis  quod  concedo  etprascipio,  ut  a  modo 
comitatuB  mei  et  hund/redo  in  Ulis  locis  et  iisdem  terminis  sedeant^ 
gicut  sederunt  in  tempore  regis  Edwardi,  et  non  cditer.  Et  si 
amodo  exurgat  pldcitum  de  divisione  terrarum,  si  est  inter 
barones  meos  dominicos,  tractetur  pladtum  in  curia  mea.  Et  si 
est  inter  vavassores  duorum  dominorum,  tractetur  in  comitatu, 
Et  hoc  dueU/o  fiat,  nisi  in  eis  remanserit .  Et  volo  et  prascipio, 
ut  omnes  de  comitatu  eant  ad  comitatus  et  hundreda,  sicut 
fecerunt  in  tempore  regis  Edwardi.** 

The  collection  of  laws  known  as  the  Leges  Henrici 
Primi,  repeatedly  represents  the  county  courts  as  assemblies 
similarly  composed  to  those  of  ancient  times.  Formerly  the 
Hundred  Court  was  composed  of  freeholders,  but  in  the  County 
Court  the  Thanes  were  the  regular  judges,  and  the  ordinary 
freemen  only  participated  as  assistant  judges,  or  as  mere 
bystanders.  In  the  place  of  the  Thanes  stand  now  the  Crowns 
and  under- vassals  and  the  greater  freeholders  in  their  capacity 
of  free  landowners.  The  customary  legal  system  makes  them 
therefore  judges :  *'  Regis  judices  sunt  barones  comitatus,  qui 
liberas  in  eis  terras  hdbent ;  viUani  vero  vel  cocseti,  vel  qui  sunt 
hujusmodi  viles  et  inopes  persona,  non  sunt  inter  judices  nume^ 
randi  "  (Hen.  I.  c.  29).^ 


*  As  to  the  oonsecutiTe  history  of 
the  Anglo-Norman  judicial  systein, 
Dugdale's  treatiae,  ''Origines  Juri- 
dioiales,"  contains  only  antiquarian 
matter.  Equally  perplexing  are  the 
Bcattered  remarks  in  Spelman's  *'  Glos* 
sarium.*'  More  to  the  point,  but  often 
hazardous,  is  the  sketch  in  Spence's 
**  Equitable  Jurisdiction/'  vol.  L  pp. 
99-127.  A  better  treatment  of  the 
subject  benns  with  Edwftfd  Foss's 
work,  *<The  Judges  of  England" 
(London,  1848-64,  9  vols.  8vo).  The 
merits  of  the  German  treatise  by 
Biener,  *'  Das  Englische  Qesohwomen- 
Gericht,"  1852,  1855,  8  vols.,  and  the 


treatises  of  Brunner,  Ghmdermann,  and 
others  are  very  great  It  is  now  weU 
established  that  King  Eadward  never 
pablished  a  special  code  of  laws,  but 
that  by  the  *'  Leges  Eduardi'*  is  meant 
the  customary  law  of  the  country  at 
the  close  of  the  Anglo-Saxon  period. 
This  is  proved  by  the  expression  of 
WiUiam  of  Malmesbury  (Gest.  Beg.  ii. 
11),  **non  quod  Ule  ttatuerUy  9ed  guod 
cbHrvaveriL'* 

^*  Hence  we  have  at  first  the  old 
composition  of  the  Hundred  Court 
with  its  freeholders,  the  County  Court 
with  its  Thanes,  in  whose  place  now 
stand  hardly  more  than  four  hnndie<} 
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The  same  actions  are  now  heard  before  the  Norman  Vice- 
comes  as  were  formerly  heard  by  the  Saxon  Eorl  and  Shir- 
gerefa :  "  omnis  causa  terminetur  in  comitatu  vel  hund/redo  vel 
halimoto  sa^am  habentium"  (Hen.  I,  c.  9,  sec.  4).  In  like 
manner  the  regulations  touching  suit  of  courts  show  that 
the  Connty  Court  is  to  be  the  proper  court  for  the  highest 
as  well  as  the  lowest  classes :  "  Intersint  autem  episcopi, 
comites,  vicedomini,  vicarii,  centenarii,  aldermanni,  pnefecti, 
prsBpositi,  ba/rones,  valvasores,  tungrevii  et  cateri  terra/mm  domini 
diUgenter  intendentes  "  (Hen.  I.  c.  7,  sec.  2).  The  duty  of 
the  vassals  to  do  suit  of  court  {secta)  was  a  feudal  duty,  and  a 
Saxon  custom  at  the  same  time ;  but  representation  was 
early  recognized:  "ai  dapifer  ejvs  legitime  fuerit ;  ai  uterque 
necessario  desit,  prasposituSf  et  sacerdos,  et  quatwor  de  Tnelio- 
rUms  riUsB  adsint  pro  omnUms,  qui  nominatim  non  erunt  ad 
pktcitum  svbmoniti  "  (Leges  Hen.  I.  c.  1.  cit.  sec.  7). 

The  procedure  of  the  tribunals  which  the  Saxon  freeholder 
here  sought^  was  the  ancient  one,  with  the  Saxon  writ  of 
summons,  outlawry,  security,  compurgators,  and  trial  by 
ordeal.  The  Norman,  on  the  other  hand,  preferred  a  pro- 
cedure which,  furnished  with  formal  pleadings,  generally 
appealed  to  the  duel  as  tdtima  ratio.  The  rule  of  law 
which  was  needed  to  decide  between  the  two  systems  had  to 
be  determined  by  royal  direction.  One  chief  point,  the  proof, 
the  Conqueror  had  already  settled  according  to  a  jus 
SBquum  (Carta  Will.  c.  6 ;  Charters,  84).  But  this  was,  after 
all,  only  a  chief  point.  Moreover,  a  trial  which  took  place 
with  judges,  lawmen,  suitors,  and  compurgators,  each  of 
whom  claimed  their  customary  law,  whilst  no  party  so  much 
as  understood  the  language  of  the  other,  was  sure  to  cause 
for  a  long  time  a  terrible  confusion,  in  which  partiality  and 
corruption  were  not  wanting.  At  all  events,  in  this  mixed 
law,  we  find  an  arbitrariness  on  the  part  of  the  magistrates 
both   in  procedure,   proof,   and   judgment;    and  a  venality 


Grown  yaaials  and  the  subtenentes 
of  Domesday  Book.  A  limitation  to 
Crown  vassals  alone,  which  has  been 
often  asserted,  is  perfectly  untenable : 
noHnndred  Gourt,andnot  many  County 
Courts,  oould  have  been  sufficiently 
composed  of  the  existing  number  of 
the  ienerUe$  in  eapUe.  The  subtenentes 
of  the  Domesday  Book  are  only  to 
a  small  extent  invested  subvassals, 
bat  they  were  beyond  all  doubt 
Ubere  tenentei^  according  to  the  mean- 
ing of  the  Anglo-Saxon  constitution. 
The  degrees  m  the  feudal  rSgime 
came  into  consideration  in  the  legal 
system  only  in  one  special  point,  that 


no  under- vassal  shall  be  a  judge  in  a 
matter  touching  his  feudal  lord  (Hen. 
82,  cap.  2),  a  rule  which  establishes 
the  principle  of  the  legal  equality  of 
Crown  and  under-vassals  as  pare$ 
in  the  County  Court.  As  a  fact  in 
the  province  of  the  judicial  svstem  a 
difference  between  Crown  and  under- 
vassals  is  avoided  in  the  expression 
used  to  denote  them,  which  embraces 
aU  freeholders  alike,  **libere  tenentes 
et  qui  aeauurUur  ouriam  de  comitatu  in 
eomitalUj  eto.  ^^  Coram  baronibue, 
mUiiibue  et  omntbw  Ubere  tenentibm 
ejuedem  eomitaiu$" 
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that  even  allowed  the  ordeal  to  be  avoided  by  a  money 
payment.  With  the  poor  the  procedure  was  somewhat 
summary. 

The  law  to  be  applied  was,  as  understood  by  the  Norman 
and  Anglo-Saxon  litigants  and  judges  also,  heterogeneous. 
After  long  fluctuations  the  necessity  for  a  unity  in  this  re- 
spect brought  about  an  arrangement,  according  to  which 
personal  property  was  generally  governed  by  the  Saxon  law, 
real  property  by  the  Norman  feudal  law,  whilst  the  personal 
family  law  stood  under  the  influence  of  the  Church.  Espe- 
cially in  the  law  of  inheritance  did  the  two  systems  clash. 
The  Saxon  declared  an  equal  right  of  inheritance  in  all  the 
sons ;  Norman  custom  and  the  necessities  of  the  knights'  lee 
led  to  the  right  of  primogeniture.  A  middle  course  lay  in 
the  maxim :  "  Primum  patris  feod/u^m  pnmogenilMS  JUiua  habeat; 
emptionea  vero  et  deinceps  aequisitiones  suas  det  cid  magis 
veUt "  (Leges  Hen.  I.  c.  70).  In  the  end  the  Norman  law 
teiumphs  with  regard  to  landed  property ;  only  where 
numerous  old  Saxon  owners  of  the  soil  dwelt  close  together, 
as  was  the  case  in  Kent,  an  equal  division  of  the  land 
amongst  all  the  sons  (gavelkind)  remained  a  local  custom. 
But  it  is  evident  that  it  was  no  longer  the  judgmeiit  of  the 
pares,  but  only  regulations  of  higher  authority  (in  later 
times  the  judgment  delivered  by  the  royal  justiciaries),  thai 
at  this  period  were  capable  of  laying  the  foundation  of  the 
English  ''  Common  law "  as  a  universal  law  for  bH 
classes.*** 


***  The  question  as  to  the  form  of 
the  procedure  before  the  Norman  Vice- 
comes  'wUl  always  be  a  most  difficult 
one  to  solye.  (Biener  *'  Engl.  Qesch- 
women  G^icht,"  i.  pp.  52-56.)  At  all 
events  the  old  tradition  that  the  Con- 
queror banished  the  Anglo-Saxon  lan- 
guage from  the  courts  is  erroneous. 
The  charters  of  the  first  Norman  kings 
are  issued  in  the  Anglo-Saxon  lan- 
guage as  being  the  language  of  the 
4M>untry,  a  language  which  William 
himself  endeayonred  to  acquire.  Latin 
was  employed  as  an  official  lang^uage 
only;  idl  official  transactions  of  £e 
Exchequer,  all  judicial  rescripts,  aU 
reports  of  the  oldest  law  suits,  all  re- 
cords of  the  ouria  regit  itself,  even 
vmder  Richard  I.,  are  couched  in  the 
liatin  language.  It  was  evidently  not 
the  intention  of  the  Conqueror  to  ao- 
fenowledge  has  Norman  feudatories  as  a 
ruling  class,  by  recognizing  their  dialect 
tts  the  lan^age  of  the  country.  It 
was  generations  later  before  the  French 
language  occasionally  appears  as  the 


official  languid  of  royal  ordinances. 
French  was  spoken  in  the  courts,  but 
this  was  a  matter  of  necessity,  seeing 
that  the  Viceeomitee  and  the  secular 
great  officers  of  the  realm  were  for  the 
most  part  Norman  knights.  Hence 
arose  the  important  position  of  the 
clerks  and  under-officials  as  inter- 
preters and  adyocates ;  hence  also  the 
early  deyelopment  of  a  class  of  inferior 
attorneys  can  be  explained.  A  trial 
carried  on  in  French,  with  an  Anglo- 
Saxon  under-yassal  or  farmer,  would 
have  been  quite  as  difficult  in  the 
eleventh  century  as  in  the  nineteentli. 
In  the  country  and  local  courts  litiga- 
tion was  probably  carried  on  in  a 
curious  jargon,  about  as  confined  as  the 
rules  of  law  were  themselves.  Only  in 
the  central  courts  the  technical  framing 
of  the  procedure,  and  the  appodnt- 
ment  of  Norman  lords  as  judges, 
brought  about  an  early  ascendency  of 
the  French  tongue,  wldch  again  later 
penetrating  from  the  (wria  n^  down- 
wards, famed   a  French  legal    Ian- 
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Bat  together  ^th  the  retention  of  the  laws  of  Eadward 
the  manorial  eourts  were  also  retained,  as  was  taken  for 
granted  m  the  law-hooks,  and  emphatically  recognized  in 
the  '^  Carta  Heniiei  I."  The  manorial  courts  already  existmg 
coincided  with  the  fnetomary  rights  of  the  Norman  feudal 
lords ;  though  these  latter  were  in  some  particulars  more 
extensiTe.  In  the  mixed  law  ^Hidch  resulteid,  a  feudal  idio- 
matic phraseology  prevailed  {e.g.  the  torn  ''  cwria  baron/um  ") ; 
yet  here  the  state  of  affairs,  partly  old  mJi  f«rtly  new, 
required  to  be  separated  from  one  another. 

1.  As  a  matter  of  course,  the  occupier  of  a  manor  claimed 
jurisdiction  over  his  vilUmi,  a  jurisdiction  extending  over  the 
transfer  of  property,  all  disputes  arising  in  consequence,  the 
reservation  of  services  and  performances,  and  disputes  of 
the  tenants  among  themselves.  Later  legal  language  calls 
this  old  manorial  court  sitting  in  civil  causes  the  ''  cus- 
tomary court,"  and  centuries  elapsed  before  the  practice  of 
the  courts  allowed  the  peasant  class  the  right  to  bring  an 
action  for  recovering  their  property  in  the  royal  courts. 

2.  The  Anglo-Saxon  rule,  especially  xmder  Gnut,  had  already 
extended  the  manorial  jurisdiction  to  the  aUodiarii.  The  feudal 
system  now  introduced  the  principle  that  to  the  mesne  lord  of 
the  soil  belongs  also  a  judicial  control  over  the  land  of  his 
grantees.  In  consequence  of  this,  the  Norman  landlord  ap- 
pears also  to  have  claimed  a  subjection  to  his  authority  of 
the  freeholders  who  had  been  attached  to  the  fee  of  a  vassal, 
rendering  contributions,  protection  moneys,  or  performances 
analogous  to  the  under-vassals.  The  practice  of  the  Ex- 
chequer regarded  the  " right  to  suit  of  court  and  service"  on 
the  part  of  the  independent  small  landowners  as  naturally 
included  in  the  grant  of  the  Grown  fief.  ''  As  soon  as  a  man 
found  himself  obliged  to  do  suit  and  service  in  the  court  of  his 
stronger  neighbour,  it  needed  but  a  single  step  to  turn  the 
practice  into  theory,  and  to  regard  him  as  holding  his  land  in 
consideration  of  that  suit  and  service  "  (Stubbs,  i.  189).  The 
private  jurisdiction  over  the  libere  tenewtes  that  thus  arose, 
was  now  called  "curia  baronum**  ("court  baron"),  audit  is 
apparent  from  later  circumstances  that  the  Norman  adminis- 
tration uniformly  recognized  such  an  institution,  at  least  for 
the  disputes  of  the  tenants  among  themselves.  The  mode 
of  procedure  was  left  to  the  custom  of  the  mdividual  localities. 
"  Placita  cvgusque  cwrim  aecwndum  consuetudines  stuis  agitantvr. 
Solent  autem  placita  ista  in  curiis  dominorum  deduct  secundum, 

gpage.  HowttieprooedixreintheBoyal  twelfth  oentnry  \b  olearly  sbotm   by 

fiim  Oonrt  became  formed  under  the  GlanviU's  legal  works.   (See  Phillipi* 

infloenoe  of  the  clerks  of  the  court  History  of  English  Law,  ii.  97-584.) 
and  the  attorneys  at  the  close  of  the 
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rationdbiles  consuetudines  vpsarum  curiarum,  qtias  tot  et  tarn  variso 
ut  sunty  in  scrvptum  de  fadli  reduci  non  possunt "  (Glanvill, 
xii.  6).  The  law  books,  therefore,  pass  by  the  procedure  of 
the  Court  Baron  in  silence,  but  teach  as  an  established  prin- 
ciple that  it  exercises  a  civil  jurisdiction  analogous  to  that 
of  the  Hundred  Court,  in  real  actions  as  in  actions  of  debt. 
It  was  not  until  later  that  personal  actions  became  as  a  rule 
limited  to  petty  matters  not  exceeding  forty  shillings ;  before 
bringing  a  principal  action  concerning  a  ''  Uberum  tene* 
mentum  "  the  plaintiff  was  obliged  to  sue  out  of  Chancery 
a  ''  breve  de  recto,"  acknowledging  the  judicial  authority  of  the 
King,  and  his  lordship  paramount  over  all  landed  property. 

8.  The  manorial  courts  of  later  Anglo-Saxon  days  also 
exercised  a  criminal  jurisdiction  to  an  unequal  and  often  to 
a  very  wide  extent.  Beyond  this,  according  to  the  principles 
of  the  feudal  law,  the  lord  of  the  fee  claimed  for  the  curia 
feudaliB  a  certain  criminal  jurisdiction  over  the  under- vassals, 
or  at  all  events  a  right  of  distraint  on  movable  goods,  for 
the  purpose  of  maintaining  military  discipline.  Both  prin- 
ciples appear  blended  in  the  Norman  administration,  forming 
a  uniform  and  inferior  criminal  jurisdiction  of  the  cwria 
haronum  over  under-vassals^  libere  tenentes,  and  farmers. 
This  criminal  jurisdiction,  however,  is  confined  to  small 
offences  and  thefts  vn  flagranti.  For  financial  reasons  all 
the  heavier  cases  were  reserved  to  the  King,  and  grants 
of  more  extensive  rights  were,  from  the  Anglo-Saxon  period, 
for  the  most  part  restricted.f 


t  As  to  the  system  of  the  Norman 
curia  haronum,  see  Biener,  '^Geschichte 
der  Geschw.  Ger.,"  i.  48-56.  The 
later  jurisprudenoe  distinguished  under 
technical  names  theyarious  component 
parts  of  the  Manorial  Court  The  civH 
jurisdiction  over  under-vassals  and 
freeholders  in  regard  to  their  depen- 
dent lands  was  called  Court  Baron; 
the  Manorial  Court,  in  its  original 
jurisdiction  oyer  those  living  upon 
flefland  and  domestics,  was  called  Cus- 
tomary Court  The  Court  leet,  finally, 
was  a  royal  police  court  oyer  all  living 
upon  the  land,  first  instituted  by  later 
grant  The  Leges  Henrici  L  employ 
lor  the  MaDorial  Court  the  term  "  Hal- 
limotum  "  (Hen.  9,  sec.  4 ;  20,  sec  1 ; 
57,  sec.  8 ;  78,  sea  2),  which  seems  to^ 
belong  to  the  more  modem  feudal  lan- 
guage. The  most  frequent  expression  is 
"  Moca  et  9000.'*  The  Leges  Henrici  L 
cap.  20  contain  first  of  all  the  general 
Tule:  "  Ardhiepueopi,  ofiteopit  oomites 
et  aUm  poiestcUes,  in  terns  propria  potee- 
tatis  sua,  saoam  et  sooam  hahent,  tol  et 


theam  et  infangentheaf ;  in  essteris  vera 
per  emptionem,  vel  eambitionemi  vei 
quoquo  modo  perquisitis  sooam  et  sacam 
hahent,  in  oausis  omnibus^  et  haUimotis 
pertinentibus,  super  suos  et  in  suo,  et 
aliquando  Buper  alterius  homines"  Of 
course,  the  King  has  also  the  same 
manorial  jurisdiction  over  his  own  de- 
mesnes: **  omnium  terrarum,  quas  rez 
ft»  diOfminio  suo  habet  sooam  habiet ;  qua^ 
rundam  terrarum  maneria  dedit,  sed 
soenam  sibi  retinuit  singularem  et  eom- 
munem.  Neo  sequitur  socna  regis  data 
maneri4it  sed  magis  est  ex  personis** 
(c.  19).  The  later  Anglo-Saxon  deedi 
of  grant  contain  the  cuiuse :  "  ooncedo 
et  Ubeirtatem  pUnariam^  id  est  sacam  et 
sooam,  tol  et  theam,  et  infa/ngenethef, 
monbrieh,  hemsocne,for8teU**  (cf.  Cod. 
Dipl.  iv.  167).  That  the  sense  of  the 
words  was  no  longer  clearly  understood 
was  no  hindrance  to,  but  rather  a  good 
reason  for,  retaining  them  as  a  formula. 
When  the  Norman  Kings  (as  Henry  I. 
on  his  ascending  the  throne)  were 
obliged  to  meet  Sieir  Crown  vassals 
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However  well  ordered  these  jadicial  arrangements  might 
appear  externally,  their  inner  life  was  defective  and  disordered. 
The  greed  and  arrogance  of  the  Norman  vicecomites  and 
vassals  made  these  courts  places  of  arbitrary  dealing  and 
oppression.  The  roles  of  court  and  of  law  to  be  applied  were 
for  many  generations  contradictory ;  the  judges  were  kept 
asunder  in  various  ways  by  national  antipathy.  The  Con- 
queror had  intended  to  have  the  more  important  customs  of 
each  county  determined  by  commissioners;  but  this  work 
could  not  be  carried  out  in  consequence  of  practical  difficulties. 
The  private  codes  which  were  formed  at  the  same  time  were 
entirely  inadequate  for  the  task.  The  conflict  of  the  legal 
conceptions  of  different  nationalities  left  a  wide  field  open, 
which  the  partiality  of  the  Norman  country  magistrate  and 
bailiff  took  advantage  of  for  his  countrymen  and  compeers,  or 
for  the  highest  bidder.  It  is  only  from  the  occasional  inter- 
ference of  the  King,  and  the  partiality  of  the  vicecomites, 
which  is  mentioned  as  a  matter  of  course  in  almost  every 
contemporary  narrative,  as  well  as  from  the  general  detesta- 
tion in  which  the  office  is  held,  that  we  can  conjecture  what 
manifold  injustice  is  hidden  behind  the  silence  of  history. 
These  internal  defects  bring  the  Anglo-Norman  judicial  system 
into  a  state  of  agitation,  which  by  a  continuous  process  of 
pressure  from  the  lower  upon  the  higher  class  brings  about 
a  centralization  of  justice,  in  the  following  order, 

I.  Wbt  local  courts  become  gradually  limited.  As  private 
rights  of  the  landlord  (rights  of  property)  they  stiU  exist 
unabridged,  so  far  as  the  jurisdiction  of  the  manorial  courts 
over  the  viUani  extends;  that  is,  as  a  ''customary  court." 
The  jurisdiction  of  the  curia  baronum,  on  the  other  hand,  is 
regarded  as  a  personal  grant,  and  can  accordingly  be  refused, 
"non  aequitur  socna  regis  data  maneria,  sed  magis  est  ex 
personis  "  (Hen.  I.  c.  19).  For  financial  and  political  reasons 
the  royal  authority  (different  from  that  on  the  Continent) 
impeded  every  development  of  the  court  baron,  and  without 
ati^cking  it  in  principle,  gradually  neutralized  the  judicial 
power  of  the  mesne  lords.  Different  circumstances  tended  to 
this  resulL 

(a)  The  scattered  position  of  the  lords'  possessions  rendered 
it  an  exceedingly  difficult  matter  to  form  great  feudal  manors 
in  consequence  of  the  great  distances  (Hen.  I.  c.  55).  The 
principal  seat  of  the  lord,  the  '*  caput  baronise,'*  might  well 

with  friendly  flssarancefli  the  manorial  rum  recepHonem  super  eorum  proprio§ 

rights  formed  primarily  the  snbjeot  of  homines  intra  burgos  et  extra,  tarn  plene 

thew  promifles :  ^  8aeam  in  terra  el  in  et  tam  direete,  quam  meiproprii  ministri 

aquOf  in  sUvis  et  in  eampis,  tclnetum  et  ipeum  exquirere  deberent  et  super  tam 

team,  grUhbreoam  et  hamtoenam,  fore-  muUos  tanorum  quot  ego  eis  eoneessi*' 

steaUum  H  i^fangthief,  et  in  fugitivO'  (Lye's  Saxon  Diot,  App.  Chart  No.  6). 
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be  a  place  of  meeting  of  the  nnder-vassals  for  festivities, 
investitures,  and  the  Uke,  bat  could  be  no  baronial  court  for 
the  collective  vassals,  no  '^  cowr  de  bwronie "  in  the  Ereneh  , 
sense.  A  court  baron  of  this  description  was  more  important, 
as  numerous  under-vassals  and  the  personal  presidency  of 
the  lord  could  be  added  to  the  ordinary  freeholders.  But  the 
judicial  power  of  the  great  feudal  lord,  as  far  as  can  be  proved 
by  documents,  was  oidy  an  aggregate  of  manorial  jurisdictions, 
not  different  in  quality  from  the  jurisdiction  of  a  manor. ft 

(b)  To  this  was  added  the  superintending  and  rival  power 
of  the  King  as  the  highest  judge  in  the  land,  which  in  the 
spirit  of  Norman  administration  was  zealously  exercised  on 
account  of  the  perquisites.  The  Exchequer  records  show  that 
judicial  mandates  proceeding  from  the  royal  court  very  early 
admonished  the  feudal  courts  to  administer  justice  under  the 
threat  that  in  default  the  supreme  power  would  intervene. 
The  ''writs  of  right"  directed  to  the  small  patr^onial 
courts  were  openly  issued,  as  letters  patent,  and  were 
despatched  by  the  Vicecomes.  They  contained  the  regular 
clause,  "  et  niaifeceria,  vicecomea  hocfaciat,  ne  ampUvs  clamorem 
(mdiamua  pro  defectu  recti.''  Every  defect  in  this  customary 
judicature  was  made  use  of  for  the  same  purpose.  The  right 
of  distress  which  belonged  to  the  mesne  lord  is  only  a 
sequestration  without  the  right  of  sale.  In  eases  of  execution 
the  King  must  accordingly  be  appealed  to,  and  the  matter 
given  over  by  writ  to  the  sheriff  to  be  farther  dealt  with. 
Every  complaint,  that  the  manorial  court  refuses  justice  or 
does  not  properly  administer  it,  transfers  civil  as  well  as 

tt  The  owneiB  of  the  greater  lord- 
ehipe,  surrounded  by  the  offloiaLB  of 
their  households,  held  solemn  feudal 
courts  (Madoz,  i  101),  and  in  their 
documentamade  use  of  a  style  analogous 
to  that  of  the  royal  administration  of 
justice :  such  expressions  as  ^*Dapifero 
meo  et  omnibw  haronibu8  meis  et 
JunntMbuB  meis  Francis  et  Anglisy*  are 
frequently  to  be  found  in  the  *'  Monat' 
tieum  AngliccMitmj"  and  in  the 
**Formfdare  AngUeanum.*'  But  the 
scattered  position  of  their  lands  did  not 
permit  in  practice  of  any  other  relation 
than  that  of  intermediate  Crown 
vassals.  The  under-vassals  could  not 
come  horn  distances  of  twenty  or  a 
hundred  miles  to  their  feudal  courts, 
in  order  to  bold  sittings  once  a  month, 
after  the  finshion  of  a  hundred  court 
With  the  eaptU  baronim  the  juris* 
diction  of  several  contiguous  manors 
was  often  united  (Heywood,  148) ;  but 
it  never  went  beyond  the  scale  of  a 
plurali^  of  Biaoors.     *' Although  an 


honor  consists  of  many  manors,  and 
there  is  for  aU  the  manors  one  court 
only  held,  yet  are  there  quasi  several 
and  distinct  courts  for  several  manors'* 
(Scroffgs,  81,  82,  cited  by  Soriven  on 
Copyholds,  6).  Begarding  the  de- 
fective nature  of  the  manorial  means  of 
execution,  see  Scriven,  vol.  ii.  757.  As 
to  the  lending  of  lawmen,  which  in 
later  times  no  longer  occurs,  see  Ellis, 
i.  236,  237.  By  the  statute,  Quia 
Emptorea,  18  Edw.  L,  the  development 
is  legally  curtailed.  In  the  rare  cases, 
in  which  in  later  times  the  King 
makes  an  hereditary  grant  of  the 
administration  of  a  hundred,  this  is 
done  with  reservation  of  the  jurisdiction 
of  the  Boyal  Judges  and  SherifEs.  A 
request  of  the  landlords  <to  have  their 
own  prisons  was  refused  by  the  Statute 
of  M  erton  :  **  Magnatee  jleHertuni  pro* 
priam  pruonam  de  tTZw,  ^iios  eaperent 
in  pareis  et  fdvariu  sn/s.  Qiioa  jut* 
dem  dominus  rex  eontradimt.  et  ii 
dytertwrr 
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eriminal  matters  to  tbe  Boyal  Court ;  in  like  manner  appeals 
by  "inrits  of  false  judgment."  Where  the  manorial  court 
has  not  been  properly  composed  (which  often  occurred,  owing 
to  tbe  scattered  position  of  the  estates),  the  matter  at  once 
devolved  upon  the  Boyal  Court.  All  attempts  made  to  form 
a  superior  jurisdiction  of  the  greater  feudal  courts  over  the 
sentences  passed  by  a  smaller  curia,  are  finally  cut  short  by 
the  Statute  of  Marlebridge  in  the  rule,  "NiMua  de  csetero 
(exeepto  domino  regio)  teneat  placitum  in  curia  mia  de  falso 
judicio  facto  in  ctma  tenentium  svorum ;  qma  Jmjuamodi  pladta 
9pecialiter  spectant  ad  coronam  et  dignitatem  domini  regis.** 

(e)  Decisive  reasons  were  also  contained  in  the  nature  of 
the  law  that  was  to  be  applied.  After  the  lapse  of  a  century, 
the  administration  of  justice  had  become  concentrated  in  a 
class  of  professional  judges.  Compared  with  this  arrange- 
ment the  formation  of  the  private  courts  became  more  and 
more  insufficient.  In  like  manner  the  mode  of  taking  evidence, 
especially  the  procedure  with  compurgators,  ''  legis  vadiatio,** 
became  less  and  less  practicable.  Whilst  in  the  royal 
tribunals  a  reform  adapted  to  the  times  was  introduced,  which 
developed  a  civil  jury,  and  somewhat  later  a  criminal  jury, 
they  were  still  denied  to  the  private  courts,  the  insignificance 
of  which  rendered  such  reforms  for  the  most  part  inapplicable. 
The  fact  that  the  private  courts  remained  upon  their  old 
basis,  whilst  an  untiring  legislation  brought  the  Boyal  Courts 
important  improvements,  also  contributed  to  the  unavoidable 
decay  of  the  former. 

(d)  When  in  course  of  time  great  lordships  reverted  to  the 
Grown  in  consequence  of  escheat  or  forfeiture,  these  extensive 
judicial  powers  were  in  the  re-grants  frequently  withheld; 
and  generally  the  sub-vassals  were  made  immediate  vassals 
of  the  King.  By  this  means,  and  also  owing  to  the  ultimate 
inteardiction  of  subinfeudation,  the  courts  baron  lost  their  best 
lawmen.  It  was  next  assumed  that  where  there  did  not  remain 
at  least  two  freeholders  to  compose  the  court,  their  jurisdiction 
was  suspended.  All  these  defects  are  seized  upon  by  the 
higher  courts,  and  private  jurisdiction  becomes  merged  of 
the  county  and  royal  courts  of  first  instance.ftt 


ttt  A«  a  «oimterpone  to  the  great 
feudal  lonis,  the  oppoaite  maxim  was 
flawed  in  fttyour  of  the  towns.  Lon- 
don and  oertain  larger  towm  obtained 
by  iniyilege  a  mayor,  or  a  town-reeye, 
who  apparently  exercised  the  whole 
criminal  and  civil  jurisdiotion  of  the 
Tieeeomes,  and  entirely  superseded 
him.  Oihet  towns  also,  in  order  to 
lighten  ttieir  judicial  dotiea,  began  to 
show  a  eaasbmi  tendency  to  form  a 


special  court  of  their  own,  which  was 
desirable  for  the  wants  of  a  more  closely 
packed  population.  8uch  grants  were 
now  made  by  the  king,  as  lord-para- 
mount, by  charter,  according  as  the 
necessity  of  the  case  requirra,  or  on 
petition,  and  on  the  .payment  of  high 
dues.  In  the  bishopr  sees  the  grants 
are  generally  old ;  in  abbey  lands  they 
took  place  regularly.  In  certain  char- 
ters of  Henry  IL, »  complete  exemption 
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II.  t!rt(  iZDottntg  <2routtS,  as  regular  country  ooorts  of  the 
liberi  homines  of  the  realm,  passed  over  unchanged,  with  their 
two  grades  of  Hundred-gemdte  and  Shire-gemote,  into  the 
Norman  period.  In  their  case  also  a  curtailment  of  com- 
petence took  place. 

1.  The  Hundred  Court  appears  with  its  monthly  sittings 
in  the  Leges  Hen.  I.  c.  61,  sec.  2,  ^^  Debent  autem  ad  singuloB 
menses,  i.e,  per  annum  duodecies,  congregari  hund/reta"  In 
like  manner  c.  7,  sec.  4  :  '^  Debent  autem  hundreta  vel  wapen^ 
tagia  duodecies  in  anno  congregari,  et  sex  diebus  ante  summoniri.*' 
In  Henry  I.  41,  sec.  6,  it  is  repeated  that  a  hldford  shall 
present  his  accused  man  at  the  hundred.  But  beyond  doubt 
the  hundred  court  suffered  considerable  damage  from  the 
fact  that  the  court  baron  became  extended  with  the  competence 
of  a  hundred  court  to  under-yassals  and  libere  tenentes.  The 
hundreds  appear  almost  everywhere  broken  in  upon  by  mano- 
rial courts ;  and,  owing  to  the  dissensions  prevailing  among 
the  lawmen,  give  the  feeblest  possible  guarantee  to  the  weaker 
against  the  stronger.  It  is  scarcely  conceivable  how,  at  this 
time,  considering  the  number  of  the  hundred  courts,  an  ade- 
quate composition  of  them  was  possible ;  but  it  is  very  easy 
to  understand  that  the  Vicecomes,  overburdened  with  business, 
had  little  inclination  to  hear,  twelve  times  a  year  in  each 
hundred,  small  civil  causes  which  brought  in  oidy  small  fees. 
From  the  supplementary  relations,  which  always  subsisted 
between  county  court  and  hundred  court,  it  followed  that 
numerous  civil  actions  were  brought  into  the  county  court- 
That  the  hundred  court  was,  notwithstanding  its  apparently 
small  judicial  activity,  regarded  as  a  regular  district  court, 
is  explained  by  the  tenacious  adherence  of  the  people  to  a 
judicial  system,  which  was  the  last  buttress  of  the  social  con- 
ditions of  the  ordinary  free  man.  The  character  of  lawmen 
in  the  hundred  court  remains  the  legal  mark  of  the  Uberi  et 
legates  homines,  who  keep  their  position  by  the  side  of  the  class 
of  knights,  and  who  furnished  the  most  numerous  members 
for  the  later  important  trials  by  jury. 

2.  The  County  Court,  now  "  Curia  comitatus,"  has,  from  old 
custom,  jurisdiction  in  more  important  cases,  over  actions 
brought  against  Thanes  ( now  ''  milites**),  and  other  influential 
persons.  Already  in  the  Anglo-Saxon  period  its  relation  to 
the  hundred  court  was  a  supplementary  one.  From  the 
sphere  of  the  hundred  courts  and  courts  baron,  a  number  of 
civil  causes  are  now  brought  thither.    Of  criminal  offences, 

from  all  interference  of  the  Vioeoomei  numbers,  which,  in  the  order  of  things 

is  pronounoed,  and  consequent  immu-  existing  in  those  days,  created,  at  lUl 

nity  from  the  suit  of  court  m  the  county,  events,  a  special  *'  court  leet." 
Under  John  grants  were  made  in  great 
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we  find  mention  most  frequently  made  of  thefts  and  smaller 
offences  (metletse,  verbera,  plagse,  transgressioTies).  The  ac- 
cumulation of  business  brought  it  about  that  later  (as  decreed 
in  Magna  Charta)  twelve  sittings  were  held  annually.  Even 
the  Leges  Hennci  51,  sec.  2,  say, ''  Comitatvs  bis,  si  non  sit  opus 
ampUus,  congregari.**  It  appears,  therefore,  that  in  addition 
to  the  two  legal  Shire-gem6tes„  prorogued  sittings  were  in- 
troduced, to  which,  as  instituted  court  sittings  or  ''  county 
courts,"  only  the  interested  parties  were  summoned.  But  even 
thus  the  county  court  was  madequate  to  settle  the  great 
number  of  smsJl  criminal  cases.  Hence  from  the  county 
court  a  "  iumus  Vicecomitis,''  "  Sheriff's  Toum,"  was  separated 
off — a  new  institution,  belonging  to  this  period,  according  to 
which  the  Vicecomes  journeys,  at  least  twice  a  year,  through 
the  several  hundreds,  and,  in  the  capacity  of  Boyal  Com«i 
missioner,  disposes  of  the  petty  misdemeanours,  which  were 
most  practic^y  dealt  with  at  the  places  where  they  were 
committed.  This  tymiis  Vicecomitis  is  not  to  be  regarded  as 
an  original  institution  of  the  hundred,  but  as  a  branch  of  the 
county  court,  by  virtue  of  royal  commission ;  which  is  referred 
to  by  Henry  I.  c.  8,  sec.  1 :  '^  Speciali  tamen  plenitudine  si  opus 
est,  his  in  anno  conveniant  in  hundretum  suvm  quicunque  liberi, 
tarn  hudefest,  qua/m  folgarii,  ad  dinoscendum  scUicet,  si  decanise 
plensB  sint,  etc.'*  Similar  delegations  to  a  commissioner  were  to 
be  found  in  Normandy.  On  these  circuits  the  whole  male  popu- 
lation of  the  small  dicrfiricts  appeared  for  police  purposes,  whence 
it  followed  that  the  name  of  people's  court,  ''court  leet," 
was  customarily  applied  to  these  court-assemblies  per  delega- 
Honem.  Under  the  Norman  fine  and  fee  system  there  aros^ 
from  them  a  local  police-court  (cap.  12),  which  was  further 
a  subject  of  grants  to  landowners  and  parishes.  From  the 
position  of  the  Vicecomes  as  royal  commissioner,  it  can  be 
seen  why  the  Toum  is  regarded  as  a  royal  court  of  record, 
whilst  the  old  Anglo-Saxon  county  court  is  not  one.  In  the 
multifarious  business  thus  brought  before  them,  the  Vicecomites 
make  use  of  their  higher  baiUffs  as  substitutes;  the  lower 
bailiffs  are  employed  for  summonses,  executions,  and  service 
Ht  court  sittings.  (2) 
Numerous  and  important  as  the  county  causes  now  became. 


(2)  The  oounty  and  handled  oourts 
lutTe  of  aU  Anglo-Saxon  inBtitutions 
pTMenred  moet  faithfully  their  origmal 
fonn,  and  we  find  that  the  Leges  Hen- 
rid,  oc.  7,  8, 14,  41, 91,  and  a  nnmber 
of  other  paflsagee,  desorihe  the  county 
and  hun<ued  courts  purely  in  the  form 
in  which  the  Normans  found  them. 
Now  that  the  sherifl^  according  to  the 
new  amngement,  must  twice  a  year 


hold  apolioe-couH  (tumua  Vic0oomitis\ 
we  meet  (as  early,  indeed,  as  the  Leges 
Henrioi  I.)  with  two  sorts  of  courts  in 
the  hundred — the  great  court  for  the 
Frank-pledge,  the  Sheriffs  Toum,  held 
twice  a  year;  and  the  smaller  court, 
the  euria  parva  hundrediy  held  eyery 
three  wecKS,  presided  over  by  the 
bailiff  of  the  hundred,  for  the  decision 
of  petty  civil  oases. 

L 
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41  diminution  of  their  competence  is  very  soon  visible,  owing 
to  the  TQyal  reservation  of  actions  touching  Grown  fees,  and 
«f  the  heavier  criminal  cases,  of  the  extent  of  which  we  shall 
have  to  speak  later  on.  In  the  county  court  also  is  seen 
a  tendency  to  go  higher ;  the  reason  for  which  must  be  sought 
in  the  partiality  of  the  sheriff,  and,  still  more,  in  the  state  of 
the  law  and  jucUcial  decisions.  The  duties  of  members  of  the 
village  communities  to  act  as  judges  (in  Germany  styled 
Sch^en-Verfasstrng)  cease  everywhere  when  compound  modes 
of  property  and  social  conditions  take  the  place  of  simple 
and  uniform  tenures.  In  Anglo-Norman  England,  the  law  of 
possession  had  from  the  first  to  develop  itself  out  of  discordant 
elements,  by  applying  the  Norman  feudal  law  to  Saxon  modes 
of  tenure.  In  like  manner  a  unity  of  legal  views  on  the  part 
of  the  judges  was  prejudiced  by  contrasts  of  nationality^ 
and  gradually,  too,  hj  those  of  the  modes  of  tenure,  in  propor- 
tion as  provincial,  civic,  and  ecclesiastical  legal  spheres  came 
into  daily  collision.  The  diversities  of  interests  and  views  of 
social  life,  as  it  became  settled,  effaced  the  sense  of  legal  unity, 
and  made  it  necessary  that  the  development  of  law  should 
proceed  from  State  authority.  Decisions  had  here,  at  an  early 
period,  to  be  gathered  from  interpretations  and  analogies ;  for 
a  customary  law  based  upon  the  ''  legal  oustoms  of  the  com- 
munity" would  have  been  a  different  one  in  almost  every 
eoimt/>  huDdred,  and  town,  according  as  nationaUties  wei^ 
confused  and  knights,  freeholders,  and  citizens  were  blended 
together.  In  a  still  greater  measure  was  this  true  of  criminal 
law  and  criminal  procedure,  in  which,  for  the  maintenance 
of  the  public  peace,  the  most  important  principles  had  to  be 
modified  by  the  higher  authorities. 

III.  From  this  internal  process  of  decomposition  can  now 
be  explained  the  position  of  the  royal  jurisdiction  under  the 
Norman  name  of  *'  tmia  KUgfS."  Probably  at  the  time  when 
the  Anglo-Saxon  judicial  system  was  confirmed,  many  reser- 
vations  demanded  by  the  feudal  ^stem  were  made.  Of  civil 
matters,  legal  disputes  as  to  Grown  fiefs  were  reserved  to  the 
King,  for  his  personal  instruction  of  the  court ;  as  were  like- 
wise differences  as  to  advocatise,  and  the  like,  out  of  regard 
to  the  state  of  ecclesiastical  relations.  The  ancient  judicial 
authorify  of  the  King  could  also  summon  beiore  him  every 
action  bom  the  lower  courts,  partly  on  account  of  d^ectus 
recti,  and  partly  when  it  was  assumed  that  in  the  lower 
court  impartial  justice  was  not  to  be  obtained. 

It  was  not  intended  by  this,  that  for  all  such  oases  a  special 
court  of  lawyers  should  be  formed  at  the  royal  court.  The 
majority  of  such  cases  were  referred  by  commission  to  the 
county  court  or  some  -neighbouring  coimty  court,  as  -extra* 
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ordinary  matters,  not  lying  within  the  firma  of  the  Vicecomes. 
Only  in  case  of  actions  against  the  greatest  magnates,  the 
King  sometimes  appointed  a  commission  of  prelates  and 
vassals  of  the  Grown,  to  decide  the  matter  at  court.  The 
composition  of  the  comity  courts,  which  excited  httle  con- 
fidence, and  the  want  of  unity  in  the  principles  of  law,  as 
applied  to  rights  of  property,  promoted  an  appeal  to  the 
royal  fountain  of  justice;  especially  from  the  time  when 
special  commissioner-judges  (jvsticiarii)^  who  were  free  from 
the  animosities  and  eagerness  for  fees  of  the  sheriff,  began 
to  be  appointed  for  this  purpose.  So  soon  as  the  way  was 
thrown  open,  under  Henry  IL,  a  flood  of  civil  causes  imme-* 
diately  swept  into  the  royal  court,  which  was  now  opened 
on  payment  of  fees,  to  the  most  varied  legal  claims.  The 
condition  of  things  resulting  herefrom  is  shown  in  the  treatise 
of  Glanvill,  i.  c  iii.,  where  a  considerable  list  of  reserved 
civil  causes  appears,  with  the  further  addition  *^  quodUbet 
pUwitum  de  Ubero  tenemento  velfeodo  potest  rex  trahere  in  ctmam 
suam,  quando  vuU  "  {cap*  v.).* 

The  course  of  criminal  justice  is  analogous.  Here  also  at 
first  a  reservation  was  made  of  certain  more  serious  offences, 
such  being  in  Gnut's  laws  reserved  to  the  Grown  from  the 
jurisdiction  of  the  private  courts  (Hen.  I.  10).  The  mass 
of  the  reserved  cases  was,  however,  at  first  assigned  to  the 
county  court  for  hearing.  Only  in  cases  of  the  prosecution  of 
prelates  and  the  highest  vassals  of  the  Grown,  and  even  then 
only  in  a  few  cases,  which  are  recorded  in  history,  did  the 
King  make  use  of  his  privilege  of  administering  supreme 
criminal  justice  through  a  commission  of  prelates  and  vassals 
of  the  Grown  duly  appointed^  and  this  criminal  authority 
generally  commuted  capital  sentences  into  confiscations  and 
forfeiture  of  fiefs.  But  in  this  respect  the  royal  reservation 
increases,  and  even  Glanvill  reckons  all  ^'felonies  contra 
pacem  regis''  among  the  Grown  cases  reserved:  even  frays 
and  brawls,  if  they  are  tumultuous  in  their  character,  ''  si 
a4:cusator  adjicictt  de  pace  regis  infracta  "  (Glanvill,  i.  cap.  2). 
The  heavy  criminal  offences  appear  now  as  ^^fdonim  contra 


^  The  jurifldiotioB  of  ihe  curia  regrts 
wfll  be  diBciuned  at  greater  length  in 
flonnectioii  with  the  central  adminia- 
tration  (caps.  16, 17).  The  royal  reser- 
Taiion  of  cItU  causes  was  probably 
originaUy  limited  to  the  proTlsion  in 
the  Carta  Henrioi  I.,toa<ming  litiga- 
tion as  to  Grown  fees.  Glanyill,  i.  3, 
reckons  as  reserved  oases :  ^pUusiium  de 
haroniiB,  pL  de  advoeationwus,  questio 
daiuM,  pL  de  dotOnu  wide  fUkU^  querela 
de  fine  factOt  de  hcmagiie  faeiendis,  de 
reUvHi  recipiendie^  de  pwrprestuneypl. 


debitis  lodeorttm,**  Certainly,  a  more 
extended  meaning  is  afterwards  given 
by  Glanvill's  words  (i.  6):  **quodl{bei 
plaeitum  de  Ubero  tenemento  vdfeodo 
poteit   rex  ircJiere   in  curiam   tuam^ 

rndo  vuU"  -From  the  time  of  Henry 
begin  the  numerous  oases  of  pay- 
ments for  the  aooeptanoe  of  the  cause 
at  the  royal  court  under  the  heading 
*^ne  plaeitet  niei  coram  Rege  de  tene- 
mentteeuie;  nevoneUurinplaeitumniei 
coram  Rege  wH  efus  eapUali  Judiciario  " 
(Mados,  i.  19  ei  eeq^). 
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pacem  domini  regis,**  and  in  regard  to  the  mode  o(  proceeding 
as  ''placita  coronm.*'  A  better  spirit  is  infused  into  this 
portion  of  the  legal  administration  by  the  severance  of  the 
farm  interest  {firma)  from  the  judicial  functions ;  which  was 
effected  by  the  appointment  of  royal  jvsticiarii  in  the  place  of 
the  Vicecomee.  The  reservation  of  the  royal  right  of  inter- 
ference now  develops  into  a  periodical  delegation  of  matters  to 
criminal  judges.** 

The  reign  of  Henry  II.  is  a  period  of  transition,  which  in 
its  centralizing  spirit  brings  the  more  important  matters 
through  travelling  judges  to  the  court  (curia),  and  which  also 
by  forming  a  body  of  professional  judges  prepares  the  way  for 
a  more  solid  system  of  justice  in  the  whole  realm  according 
to  the  principle  of  unity.  The  system  of  royal  justidaHi 
about  the  middle  of  this  epoch  forms  such  a  connected  whole, 
that  a  special  exposition  of  the  central  administration  is 
needed  (cap.  17).  The  transition  to  the  administration  of 
justice  by  official  and  professional  judges,  which  did  not  take 
place  in  Germany  until  centuries  later  by  the  adoption  of 
foreign  law,  was  accomplished  here  as  early  as  the  twelfth 
century.  Considering  the  tenaciousness  with  which  the 
Saxon  population  clung  to  their  customary  law,  this  would 
haV'C  been  almost  inconceivable,  if  it  had  not  been  necessitated 
by  the  bad  state  of  the  county  courts.  But  it  also  goes  hand 
i£  hand  with  an  entire  transformation  in  the  old  participation 
Qt  the  lawmen  in  judging,  which  change,  as  early  as  Henry  U., 
already  begins  to  assume  the  outlines  of  a  civil  jury,  and 
under  Henry  III.  that  of  a  criminal  jury. 

The  great  change  which  here  occurs  depends  chiefly  upon 
royal  ordinances,  even  upon  quite  informal  instructions,  (hily 
in  the  case  of  a  few  decisive  innovations  did  Henry  11.  find 
a  conference  with  assemblies  of  notables  by  means  of  the  so- 
called  '^  Assizes  "  advisable.    Most  new  arrangements  pro- 


**  The  original  Teseryation  in 
criminal  matters  ia  enmmed  np  aa 
follows  in  the  Leges  Henrici,  i.  a  10, 
*'  Hme  8urd  Jura,  gtuB  rex  Anglim  aolus 
et  9uper  omne$  homines  habel  in  terra 
9ua:  infrcidio  pacts  re^im  per  tnanum 
vel  breve  dote ;  danegildum-;  plaeUwn 
hrevium  veil  prmceptorum  ^us  contempt 
torum;  de  famtdis  suis  ubiounque 
oecisis  vel  injturiatis;  i^fidelitas  et 
prodioio  ;  qtiicunque  despedus  «e2.maZt- 
Joquium  ae  eo;  vUagaria;  furtum 
morie  impunitumf  murdrum;  falsaria 
monetm  mete;  ineendium;  hamsocna; 
forestelf**  etc.  This  pfissage  is  in  part 
a  translation  of  the  Leges  Onuti,  II. 
12-15,  and  it  is  doubtful  how  old  the 
confusedly  added  clauses  may  be.     At 


the  close  the  author,  howeyer,  adds : 
**The  meaning  of  this  reservation  is, 
that  the  hearing  of  these  more  serious 
criminal  cases  does  not  belong  to  the 
general  forming  of  jurisdiction  :  *  Hmo 
sunt  DominioapUusita  Regisnee  perHnetU 
Vioeoomitibus  vel  Apparitortbus  vel 
Ministris  ^fus  sine  Aefinitis  prsdoeu' 
titmibus  in  firma  sua,"*  It  accordingly 
did  not  exclude  the  power  of  assigning 
all  these-cases  to  the  commissioners  to 
deal  with  before  the  county  court, 
which  was  very  frequently  done  until 
Magna  Gharta.  The  assertion  in  Qlan- 
vill,  i.  2,  is  more  reliable,  but  it 
furnishes  no  proof  of  the  exact  time  of 
extension. 
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ceeded  from  necessity,  and  were  begged  for  by  the  litigants  at 
court  as  a  boon,  and  were  moreover  of  such  a  technical  kind, 
that  the  improved  administration  of  justice  could  only  evolve 
itself  slowly  and  irregularly  out  of  the  practice  and  better 
spirit  of  the  magisterial  body.  Though  according  to  the 
State  records  as  yet  published,  much  still  remains  defective, 
the  following  may  be  taken  as  the  situation  at  the  close  of 
the  period. 

The  judicature  had  been  reformed  by  ordinances  of  the* 
King ;  his  administrative  power  had  to  a  considerable  extent 
remodelled  law,  judicature,  and  procedure.  The  arrangement 
of  the  court  had  been  transferred  m  all  important  civil  and 
criminal  matters  to  the  person  of  the  Sovereign;  '^in  Gwri(» 
domifii  regis  ipse  in  propria  persona  jura  decemit "  (Dial.,  i. 
cap.  4). 

The  judicial  decision  in  these  cases  rests  no  longer  with  the 
lawmen  of  the  county,  but  with  jtisticiarii  appointed  by  the 
King,  for  the  most  part  officials  educated  in  the  law,  to  whom, 
as  immediate  organs  ol  the  royal  administration  of  justice, 
the  county  courts,  as  inferior  courts,  are  subordinate. 

The  ancient  participation  of  the  people  in  the  administration 
of  justice  is  limited  to  what  in  this  altered  order  of  things  the 
members  of  the  community  still  were,  and  to  what  they  could 
perform ;  that  is  to  say,  to  the  determination  of  the  qussstio 
facti  by  commission  appointed  for  this  purpose,  in  the  form 
of  a  civil  and  criminal  jury.  The  customary  manner  of 
inquisitio  by  means  of  sworn  committees  of  the  community, 
which  was  in  use  at  the  time  of  the  framing  of  Domesday 
Book,  for  the  purpose  of  deciding  on  the  royal  privileges,  the 
levying  of  taxes,  determining  the  degrees  of  military  service 
accor^g  to  the  assize  of  arms,  and  for  the  actual  settlement 
of  local  affairs,  is  now  made  use  of  to  substitute  a  more 
rational  mode  of  proof  for  the  obsolete  modes  of  taking 
evidence  by  means  of  compurgators,  ordeals,  and  duels.*** 


•♦♦  The  development  of  the  jury  in 
fliyU  actions  has  t>een  fully  discussed 
and  detennined  in  all  its  technical  de> 
tails  in  the  great  treatises  of  Biener, 
Bmnner,  Forsyth,  and  others,  so  that  it 
•nflSces  to  notice  the  reenlts.  The 
eonnection  of  these  technical  institu- 
tiona  of  procedure  with  the  political 
organisation,  is  important  for  constitu- 
tional history.  Where  an  energetic 
central  government,  like  that  of  Charle- 
magne, or  of  the  Norman  kings,  with 
its  defectiTe  official  system,  needs  an 
exact  local  certification,  it  is  by  the 
Datnre  of  things  referred  to  the  testi- 
mony of  the    viOoy  the  hundredum^ 


and  the  oomitaiuB,  This  testimony 
can  only  be  practically  delivered  by  a 
representation  of  those  bodies,  that  is, 
by  a  provost  and  four  men  for  the 
viUata  by  the  duodeoim  legates 
Jumtines  fat  the  hundred,  and  by  the 
twelve  or  more  mUiteB,  etc.,  for  the 
eamiUUuB.  For  the  greater  bodies, 
those  of  the  hundredum  and  the 
English  ** burghs"  the  number  of 
twelve  was  fixed  already  in  the  Anglo- 
Saxon  period  as  the  proper  representa- 
tion. This  combination  of  an  action 
of  the  government  with  an  action  of 
the  local  bodies  was  made  so  necessary 
by  the  oircnmstanoea  of  the  case,  that 
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At  the  close  of  this  period  we  find  the, civil  and  criminal 
procedure  based  upon  a  systematic  co-operation  of  the  fioyal 
Judges  with  committees  of  the  community;  and  idready  in 
Bracton's  treatise  the  more  modem  fundamental  principle  of 
the  judicature  is  laid  down  in  its  universality  ''  Veritas  in 
jwratore,  justitia  et  judicium  in  judice  "  (Bracton,  fol.  186  b.)* 
The  legid  decisions  which  are  now  pre-eminently  the  applica- 
tion of  general  laws,  pass  from  the  community  to  the  official 
professional  judges.  But  the  former  participation  of  the  com- 
munity, consisting  in  passing  sentence,  compurgating  and 
giving  evidence,  is  reduced  to  the  determination  of  the 
'^question  of  fact"  by  committees  selected  out  of  the  body  of 
the  hundred. 

It  is  evident  that  thus  the  judiciary  powers  of  the  King 
have  become  something  different  from  the  formal  and  merely 
supplementary  judicial  office  of  the  Anglo-Saxon  sovereign. 
The  King  has  become  the  ^'  fountain  of  justice  "  in  a  new 
acceptation  of  the  term,  a  royal  supreme  judge  in  the  most 
extensive  sense,,  and  in  sense  until  then  unknown  to  the 
Middle  Ages. 


the  Ghnroh.with  its  synodal  oourts,  and 
Charlemagne  with  his  attempts  of 
secular  presentments  and  reoognitiones 
were  obliged  to  take  the  same  course. 
The  material  part  of  the  innovation 
consisted,  as  Bnmner  remarked  with 
perfect  truth,  in  the  fletot  that  the 
magisterial  power  of  itself,  by  virtue  of 
itfr  ofBoe,  helps  to  the  famishing  of 
evidence,  whilst  in  the  ancient  legit 
aetioaes  the  proof  was  purely  the  con- 
cern of  the  parties.  So  soon  as  the 
principle  of  an  official  determination 
of  evidenoe  (fnguintio)  had  liar  onoe 


and  all  become  established,  the  modes 
of  taking  such  evidence  depended  upon 
the  constitution  of  the  offices,  and  the 
official  districts.  In  this  sense  a  modi* 
fled  introduction  of  the  Frankish  in- 
stitutions  which  had  long  been  in  vogue 
in  Normandy  took  pliMe,  and  these 
were  now  adapted  to  the  English 
eomUaiWf  hundreds,  and  vtZZote,  and 
technically  developed  by  the  jurista 
of  the  curia  regit.  The  action  of  the 
juiy  in  criminal  affiiin  is  dealt  with 
on.  p.  1S9. 
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CHAPTER  XII. 

III.  'Q^jfte  IMelopment  (A  i^  Notman  ^liee  Conttol 

As  the  Anglo-Saxon  soyereign^  in  hi&  capacity  of  supreme 
guardian  of  the  peace,  proclaimed  the  ''  King's  peace  "  at  his 
accession,  so  did  also*  the  Norman  kings.  This  proclamation 
(at  all  events  from  the  time  of  Henry  11.)  was  regarded  as 
valid  for  the  whole  of  the  reign;  occasions,  however,  often 
presented  themselves  for  general  and  special  proclamations 
of  peace.  In  the  oldest  Treasury  records  we  find  fines  of  five 
marks,,  eleven  nmrks,  and  £20,  *^  pro*  pace  fracta"  especialljr 
recorded  against  Norman  lords.  The  oldest  regulations  on> 
this  pomt  ore  only  repetitk)ns  of  existing  arrangements ;  but 
in  the  hands  of  the  Norman  sovereigns  they  continually  attam 
greater  dimensions.* 

I.  The  Anglo-8)Eixon  principle  of  police  sureties  is^  repeated 
in  the  ordinance  of  William  I.  c.  8  (Charters,  84) :  ''  omnis 
homo-  qwi  voluerit  ae  teneri  pro  libero  ait  in  plegio,  ut  plegiua 
eum  habeat  ad  jvsticiamfiy  ri  quid  offenderit.  Et  (si)  quisquam 
eoaserit  talitim,  videa/nt  plegiiy  ut  sol/va/nt  quod  calumpniatum 
est,  et  pwrgent  se,  quia  in  evaso  nuUam  fratuiism  noverint. 
Eequiratu/r  hundredus  et  comitatus,  eicutcmtecesBores  staiv^nmt." 


*  That  tiie  KonDan-natioiial*  police 
ngulalioiis  toe  a  oontinuation  of  the 
Anglo-Saxon  system  of  maintenance 
of  we  peace  is  shown  by  the  detailed 
referenoee  of  Palgraye,  iL  105  et  teq. 
The  diifeienoe  between  the  **  Pcui  data 
manu  itfi$^^  and  the  ^vox  a  Vioeeomite 
data^"  10  put  forward  in  Henry  79» 
sees.  8, 4 ;  the  equal  yalne  of  all  imme- 
diate and  mediate  peaee-proolamations 
in  Edw.  12,  sees.  1,  27 ;  as  to  its  xe- 
aotion  upon  pnyate  feuds,  see  Bracton, 
L  2.  0.  85,  see.  5 ;  Fleta,  i.  8.  o.  16, 
fee.  16 ;  Britten,  68;  and  Allen,  «'Pre- 
TOgatiye,"  121.  Its  connection  with 
the  Anglo-Saxon  police  security,  in 
eonaequenoe  of  the  confused  statements 
of  the  Leges  Ednardi  c.  20,  has  pro- 
▼ok»d  miKUi  oontioyersy.  (See  the  de- 
tailed aoooont  in  Waitz,  **DeQi  Yerf. 
GcmOl,**  2nd  edit.,  1865,  p.  42&-457.) 


The  author  of  that  private  coUeotion 
does  not  here  quote  the  words  of  the 
law,  but  only  gives  descriptions,  in 
which  he  endeavours  to  elucidate  to 
his  contemporaries  the  ancient  police 
system  of  the  oonntry.  The  word 
**Frithborg"  (according  to  Lambard 
"  Freoborg  ")  which  there  occurs,  pro- 
bably belongs  more  to  the  popular  lan- 
guage than  to  the  laws.  **  Franaple- 
Qtum*'  is  the  Norman  translation  in 
the  official  vemaeular  of  the  times. 
The  changes  during  the  Norman  period 
probably  consist  merely  in  the  alteied 
method  in  which  the  Exchequer,  and 
the  royal  magistrates  with  mcreased 
military  and  police  powers,  exact  the 
fines  in  the  most  summary  fashion 
from  the  "obetinate  and  ill-disposed " 
communities. 
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In  like  manner  the  responsibility  of  the  Thane  for  his 
dependants  is  fonnd  in  the  Leges  Eduardi,  c.  21 ;  that  the 
vassals  of  the  Grown  should  have  their  mUites  and  ser- 
vientes  under  their  security,  and  these  again  their  "  arnii- 
geros  vel  alios  servientes.**  To  establish  an  effectual  control, 
the  Norman  administration  now  introduced  an  annual  revi- 
sion of  the  police  unions,  the  "  vims  francplegii,*'  view  of 
francpledge.  This  revision  was  combined  with  the  circuit 
of  the  Vicecomes  at  Michaelmas,  and  lasted  for  centuries, 
and  in  name  even  down  to  the  present  day :  ''  Bis  in  anno 
convenia/nt  in  hund/retum  suum  quicunque  liberi,  tarn  hvdefest 
quam  folga/rU,  ad  dinoscendum,  si  decanim  plense  sint,  vel  qui, 
qiwmodo,  qua  rationed  recesserint  vel  super  accreverint "  (Hen.  I. 
€.  7).  In  these  laws  only  general  surety,  a  responsible  pledge, 
ixc  two  pledges  are  primarily  spoken  of.  But  the  Norman 
financial  administration  has  in  this  as  in  other  cases  intro- 
duced a  more  rigorous  mode  of  exaction.  The  Norman 
ofiEicial,  who  had  nothing  in  common  with  ttie  communities, 
summarily  demanded  the  fine  from  the  people  tnbutim  (in 
gross),  and  left  them  to  settle  the  matter  among  themselves. 
The  result  was  that  in  this  manner  the  system  of  police  sure- 
ties developed  into  a  mutual  responsibility  of  the  tithing,  and 
it  can  thus  be  explained  how  in  the  twelfth  century  the 
private  compiler  of  the  Leges  Eduardi  considers  the  police 
suretyship  as  a  mutual  one  ;  **ita  quod  si  unus  ex  decern  forts- 
facitf  ad  rectitudinem  novem  haberent  decimum**  (Edw.  o.  20, 
sec.  1),  yet  in  such  a  way,  that  the  guilty  perpetrator,  if  dis- 
covered, himself  pays  the  indemnity  (sec.  2).  If  he  escapes, 
and  has  no  property,  the  provost  of  the  tithing  must  make 
compensation  "5e  suo  etfrithborgi**  (sec.  4).  Following  these 
passages,  scholars  have  erroneously  invented  a  system  of 
^'mutual-surety"  which  they  allege  to  have  existed  in  the 
Anglo-Saxon  period.  The  later  law  books  also  mention  it 
as  being  a  duty  incumbent  on  the  community ;  e.g.  Bracton, 
124:  "De  eo  autem  qui  fugam  ceperit,  dUigenter  inquirendum, 
sifuerit  in  fra/ncplegio  et  decennd,  tunc  erit  decenna  in  miseri- 
cordia  coram  jvsticiariis  nostris,  quia  non  hahent  ipsum  male- 
factorem  ad  rectum  "  (see  Fleta,  i.  27,  sec.  4).  Certainly  the 
Anglo-Saxon  law  of  settlement,  the  necessity  of  ©very  vagrant 
being  received  into  a  parochial  union,  could  be  most  effectu- 
ally enforced  by  this  system  of  exacting  penalty  from  the 
community  in  gross;  and  thus  it  remained  for  centuries 
an  instrument  for  harshly  treating  vagrants  and  suspected 
persons.  (1) 

(1)  That  from  the  first  a  traDsfer  anef  aoooimtB.  Id  nmnberleas  oases, 
of  Anglo-Saxon  inBtitutioDS  was  in-  aietricts  were  fined  for  "harbouring 
tended,  is  also  shown  by  the  Ezche-      an  nnknoi^n  peison  withont  having 
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II«  This  rigorous  treatment  of  the  tithing  was  followed  by 
an  extension  of  the  responsibility  of  the  larger  union  of  the 
hundred.  The  insecurity  of  the  Normans  in  the  midst  of  an 
exasperated  population  was  the  cause  of  the  issue  of  a  decree 
by  WiUiam,  that  any  hundred  should  at  once  pay  forty-six 
marks,  within  whose  boundary  a  Norman  should  be  found 
murdered,  unless  the  perpetrator  were  captured  within  five 
days.  (Will.  I.  8;  Charters,  p.  84.)  Here  again  the  royal 
right  to  issue  ordinances  is  conspicuously  seen.  A  Saxon 
Witenagemote  would  most  certainly  have  claimed  the  right  of 
agreeing  to  such  innovations.  But  now  the  threatened  Nor- 
man community  eagerly  accepted  an  effectual  protective 
measure  which  the  other  party  was  not  in  a  position  to 
gainsay.  But  soon  the  administration  extended  the  principle 
still  farther,  so  that,  according  to  the  Exchequer  accounts, 
a  fine  is  charged  upon  the  hundreds  ''in  gross,'^  as  a  subsi- 
diary responsibility,  where  the  village  does  not  possess  the 
means  of  paying  the  poUce  fines  it  has  incurred.  (2) 

m.  A  step  farther  and  a  duty  of  presentment  was  developed 
out  of  these  beginnings.  The  necessity  of  not  leaving  the 
prosecution  of  breaches  of  the  peace  purely  to  the  pleasure 


taken  frarusplegium  of  him/'  and  for 
**  harboming  a  man  who  was  not  in 
the  franefi^iumj"  for  receiving  a  man 
**  without  Tetbing^"  and  80  on.  (lIKadox, 
i.  546  et  teq.  555.^  See  in  Gervase  (i. 
565%  where  the  nnndred  of  Peckham 
and  others  are  fined,  because  they 
wittingly  allow  a  man  to  live  amongst 
them  without  **francpUmum"  The 
yearly  recurring  view  of  frankpledge 
was  an  ef&oacious  measure,  but  one 
which  was  not  exactly  essential  to  the 
system,  and  in  many  districts  was  not 
put  into  force  at  all.  The  later  exer- 
cise of  it  is  shown  in  Magna  Charta ; 
in  Fleta,  ii.  52,  72 ;  Britton,  o.  29 ; 
Home's  **  Mirror,"  o.  1,  sec.  16.  The 
institution  was  not  introduced  in  those 
proyinoes  l^ing  north  of  the  Trent 
(Palgraye,  li.  123),  which  fact  seems 
to  prove  that  it  pruceeded  from  the 
Conqueror  himself,  at  a  time  when 
these  northern  provinces  had  not  yet 
become  included  in  the  Norman  gov- 
ernment. 

(2)  The  extension  of  the  police  re- 
aponsibility  to  the  hundreds  in  the 
case  of  mwrdrvm  rests  upon  a 
direct  ordinance  of  the  Conqueror. 
(Will.  I.  o.  2 ;  Charters,  84.)  The  in- 
novation consists  in  the  principle  of 
the  responsibiUty  of  all  the  men  of  the 
hundred,  separately  and  collectively, 
as  well  as  in  the  enormously  high 


penalty  of  for^-six  marks  in  silver. 
In  practice  this  was  rendered  aU  the 
more  severe  by  the  legal  presumption, 
that  every  unknown  corpse  is  to  be 
considered  as  that  of  a  Norman,  untU 
proof  given  that  the  murdered  man  is 
an  Englishman.  The  author  of  the 
Leges  Eduardi,  in  cap.  15,  represents 
the  case,  as  if  according  to  Anglo- 
Saxon  regulations  the  forty-six  marks 
were  to  be  primarily  coUected  in  the 
gujlty  vtZZo,  and  according  to  the 
newer  regulation  the  sum  was  to  be 
gathered  from  the  hundred,  to  obviate 
the  ruin  of  the  small  conmiunitiee. 
The  Carta  Wilhelmi  itself  speaks  of 
the  lord  of  the  manorial  court  being 
primarily  answerable,  the  hundred 
making  up  the  deficiency  in  the  sum, 
"  ubi  vero  subttantia  domino  d^eerit, 
totuB  hujidreduB  in  quo  occiiio  facta 
est  communiter  eoltuU  quod  remaneV* 
From  these  ordinances  and  the  more 
ancient  usages,  there  arose  in  practice 
a  subsidiary  liability  of  the  hundred 
for  other  police  penalties  also.  (See. 
as  to  the  frequent  penalties  inflicted 
on  the  hundrods,  Madox,  L  565,  and 
the  whole  section  on  the  subject  of 
amerciaments.)  The  county  of  Shrop- 
shire was  exempted  from  this  svs* 
tern,  as  were  also  favoured  cities  lue 
Worcester  and  Bristol. 


154  Constitutional  History  of  England. 

of  the  injured  party,  but  of  prosecuting  them  ex  ojfflcio  in  the 
interest  of  the  injured  commonwealth  (the  King),  had  eyen 
in  the  Anglo-Saxon  period  led  to  a  decree  of  ^thelred  III. 
(8,  sec.  8) ;  which  speaks  of  a  presentment  of  breaches  of  the 
peace  "  by  twelve  Thanes  of  the  hundred."  This  decree 
apparently  remained  isolated  and  was  soon  forgotten.  But 
the  Norman  Vicecomes,  wherever  he  was  confronted  by  the 
Anglo-Saxon  population^  was  from  the  first  ordered  to  settle 
local  matters  by  the  help  of  neighbours  sworn  in  for  this 
purpose.  The  exact  time  at  which  a  procedure  of  this  kind 
becamie  established  for  police  purposes,  and  whether  it  was 
connected  or  net  with  Anglo*Saxon  institutions,  cannot  be 
determined.  But  when  the  stonny  times  had  passed  by,  and 
the  delegation  of  travelling  commissioners  from  the  court 
(jvsticiarii)  had  become  a  standing  institution  und^  Henry 
n.,  the  chief  organs  of  the-  State  were  ready  and  able  in 
conjunction  with  the  Vicecomites-  to  carry  out  and  maintain 
such  a  presentment.  Traces  of  this  institution  are  first  found 
in  the  Assize  of  Clarendon,  a.d.  116&  The  '^ciipUtda  jplad* 
torum  coronm "  of  the  years  1194  and  1198  (Statutes  of  the 
Realm,  i.  88  et  seq-,)  mention  as  an  already  established 
practice  that  the  travelling  judges  were  furnished  with  forms 
of  questions,  by  which  they  had  to  examine  the  communities 
as  to  punishable  offeiK^es  and  the  infringement  of  the  royal 
prerogative.  On  the  Hundred  Court  days  of  the  shenff, 
this  was  naturally  united  with  the  view  of  frankpledge  and 
the  other  criminal  and  police  basiness  of  the  Vicecomes.  As 
in  the  Assize  of  Clarendon,  so  again  do  we  find  the  **  inquisi-^ 
tiones  coram  Vicecomitibus  "^  specially  mentioned  in  the  statute 
of  Marlebridge  (1267),  c.  25 ;  in  the  stat.  Westminster  i.  c. 
11,  15 ;  stat.  Westminster  ii.  (1285)  c.  18^  according  to  which 
the  under-baiUffs  of  the  exempted  districts  are  to  adopt  the 
same  procedure.  About  the  middle  of  the  thirteenth  eentury 
the  legal  work  of  Bracton  gives  us  a  picture  of  a  perfectly 
developed  system  of  presentment;  and  still  mere  in  detail, 
Pleta,  i.  c.  19,  20,  ii..  52 ;  Britton,  c.  2-21,  29 ;  the  Mirror 
and  the  Statutum  Walli»  (1284).  The  travelling  judges  find 
the  representatives  of  the  hundreds  all  assembled.  By  a 
precedmg  proclamation,  they  proceed  to  form  a  presenting 
jury  in  such  a  way  that,  out  of  every  hundred,  four  knights 
are  appointed,  who,  a£  elective  officers,  appoint  twelve 
milites  or  l'U)ero8  et  legates  homines.  At  the  commence- 
ment  of  the  proceedings  the  free  townships  and  districts 
are  bound,  through  the  medium  of  their  propositi,  in  ac- 
cordance with  the  instructions  contained  in  certain  forms 
of  inquisition,  to  present  the  offences  that  have  occurred 
in  the  interim.    The  twelve  jurors  then  deliver  their  verdict 
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on  this  indictaiio,  and  further  as  to  whether  anything  has 
been  withheld.  The  formulsB  of  iaquiry — which  included  what 
the  jurors  thus  appointed  knew  of  crimes  that  had  been 
committed,  and  their  probable  perpetrators,  of  infringements 
of  royal  rights,  of  official  misconduct,  and  extortion  on  the 
part  of  provincial  magistrates  and  under-magistrates,  and  of 
offences  against  the  police  laws  affecting  weights  and  mea- 
sures, bread,  beer,  and  wine— <$ontained,  with  later  additions, 
as  many  as  a  hundred  and  thirty-eight  questions.  The  twelve 
jurors  of  the  hundred  are  sworn  in  with  the  following  for- 
mula :  **  quod  veritatem  dicam  de  hoc  quod  a  me  interrogdbitia 
ex  'parte  domini  regis."  The  answer  given  by  the  twelve  jurors 
is  regarded  as  an  official  iudietment  or  presentment,  and 
can  at  once  come  o&  for  trial.  Until  the  close  of  the 
Middle  Ages  we  find  travelling  judges,  sheriBs,  and  local 
courts,  aU  exhibiting  an  inquisitorial  activity  which,  through 
the  formulated  inslxuctions,  develops  itself  uniformly.  The 
whole  male  population  is  accordingly  assembled  at  short  in- 
tervids,  not  now  in  order  to  find  a  sentence  as  lawmen, 
but  in  order  to  give  account  of  the^  way  in  which  peace  and 
order  has  been  preserved,  to  take  the  oath  of  allegiance 
when  required,  or  to  renaw  the  same,  or,,  finally,  to  present 
themselves  for  a  formal  police  inspection.  This  system  of 
official  indictment  led  further  to>  a  change  in  the  mode  of 
evidence;  since,  as  against  the  official  indictment,  compur- 
gators and  duels  were  out  of  the  question,  and  seeing  that 
the  ordeal,  in  consequence  of  the  decrees  of  the  ecclesiastical 
councils,  had  fallen  into  disuse  after  the  year  1219.  A  new 
procedure  is  thus  introduced  into  the  practice  of  the  courts ; 
according  to  which  the  defendant  is  asked  whether  he  is 
willing  (in  the  place  of  the  ordeal  or  duel}  to  submit  to  the 
decision  of  his  community  (f  atria).  If  he  submits,  the  definite 
question  is  laid  before  the  jury,  "  an  cidpdbilis  sit,  vel  non.** 
Originally  this  might  be  the  same  presenting  jury  which  had 
pronounced  the  indictaiio,  but  the  defendant  was  allowed 
a  right  of  challenging  iudividual  jurors,  by  which  means  a 
new  jury  was  formed.  In  the  following  period  this  becomes 
the  le^c^  rule ;  the  defendant  can  always  demand  the  em- 
panellmg  of  a  new  jury,  which  now,  as  a  petty  jury, 
definitely  delivers  its  verdict  of  "  guilty,"  or  "  not  guilty." 
As  the  indictment  jury  proceeds  from  the  decrees  of  Henry  II., 
so  also  from  the  practice  of.  the  oourts  under  Henry  III.  was 
the  verdict  by  "jwrata  "  developed.  (8) 

(8)  The  derelopment  of  the  preteni-  pronoimoed  bjthe  twelve  Thanes  in  th* 

meat    duty    of    ihe    hnndreofl    and  handred,  bat  which  was  not  long  i»- 

Brishee  is,  as  a  role,  referred  to  .Sitblr.  tained  in  this  shape,  and  which  perhaps 

[.  8,  which  treats  of  a  presentment  never  was  carried  out  at  all.    This  can 
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lY.  The  keystone  of  this  police-system  was  the  transfor- 
mation of  the  tumus  Vicecomitis  into  an  office  for  examina- 
tion and  police-court^  and  the  origin  of  the  courts  leet, 
co-ordinated  therewith.  Owing  to  the  circuits  of  the  judges, 
and  the  increasing  centralization  of  the  criminal  trials,  the 
county  courts  became  lower  eourts  for  criminal  cases,  with 
which  the  newly  formed  system  of  presentments  could  be 
practically  combined.  From  the  thirteenth  century  onwards 
the  tumiui  VicecomitU  appears  a  very  effectual  mode  of 
bringing  to  the  higher  tribunals  the  official  indictments  of 
the  hundred  for  serious  criminal  offences.  At  the  same  time 
the  tumus.  remains  a  criminal  court  for  petty  offences,  the 
number  of  which  increases  with  each  generation,  in  conse- 
quence of  later  ordinances,  especially  of  those  touching  weights 
and  measures,  bread,  beer,  and  wine.  The  summons  of  the 
hundreds  for  the  discharge  of  such  unpopular  business,  and 
the  extortion  inseparable  from  the  office  of  sheriff,  render  the 
toum  a  periodic  public  grievance^.  The  sheriffs  and  their 
bailiffs,  who  were  often  changed  at  short  intervals,  often  failed 
to  bring  with  them  the  local  knowledge  necessary  for  such 


be  explained  in  the  same  way  as  en 
the  Continent,  in  the  poet-Oarlovingian 
period.  As  a  constant  and  finn  direc- 
tion of  the  procedure  by  royal  officers 
was  wanting,  the  new  institntion  de- 
cayed ;  and  continued  (as  on.  the  Con- 
tinent) only  in  a  ccumbling  form,  as  a 
presentment  in  smaller  communities; 
and  of  this  we  find  traoee  as  in  Onut. 
n.  c.  80.  ''And  if  a  man  of  the 
hundred  is  so  faithless,  and  is  so  often 
accused,  and  three  men  together  accuse 
him,  there  remains  nothing  for  him  but 
to  go  through  the  threefold  ordeal"  (see 
Leges  Wul.  a  51).  The  Norman 
system  of  presentment  that  was  now 
being  received  arose  from  the  new  ad- 
ministratiYe  system,  which  with  its 
Norman  officials  standing  face  to  face 
with  a  foreign  and  hostile  population, 
was  obliged  from  the  first  to  have  local 
statistics  yerified  by  persons  appointed 
and  sworn  in  for  the  purpose..  It  is  a 
disputable  point  whether  the  inquisitio 
of  the  Viceoomtn^  or  that  of  the  jus- 
ticiaries was  the  earlier.  But  this  new 
institution  only  became  permanently 
effective  after  there  had  been  found  in 
the  royal  justiciaries  in  their  capacity 
of  emissaries,  the  instruments  for  con- 
ducting such  a  system  of  presentment 
The  connection  of  the  '*  petty  jury  " 
with  this  system,  after  the  abolition 
of  the  ordeal,  is  shown  in  the  volu- 
minous literature  on  the  origin  of  trial 
by  jury;   before  all  by  H.  Brunner, 


Biener,  and  Forsyth.  The  necessity 
of  putting  the  question  to  the  indio* 
tatuBf  whether  he  was  willing  to  sub- 
ject himself  to  the  judgment  of  his 
community  (p<Uria),  is  undoubtedly 
due  to  the  fact  that  the  new  procedure 
could  not  be  called  a  **  judicium  parium 
8eeundum  legem  terrm,"  Accoiding  to 
the  one  opinion  which  is  repeatedly 
expressed  oy  Braoton,.an  obligation  to 
do  so  took  the  place  of  the  former 
obligation  to  submit  to  the  ordeaL 
Here,  as  there,  a  "  tenetur,**  "  compel' 
lUur"  '*  eogendus  est**  was  inferred,  by 
virtue  of  which  the  refusing  party  **  t »- 
defensus  et  per  hoc  qwui  oonmctui  re- 
manebit**  Accordingly  the  fuU  penalty 
was  imposed  in  eontumaeiam  upon 
the  person  refusing.  But  the  matter 
was  still  doubtfViL  The  new  procedure 
was  no  judicium^  as  was  assured 
shortly  after  Magna  Charta.  Only 
where  the  accused  gave  his  express 
sanction  to  the  proc^dlngs,  did  a  de- 
viation, from  the  customary  mode  of 
proof  appear  unobjectionable.  But  to 
obtain  this  acquiescence  coercive  mea- 
sures were  considered  right,  a  '*  prieon 
fort  et  durcy*  yet  without  blocMshed 
and  bodily  injury,  in  order  to  adhere 
strictly  to  the  letter  of  Magna  Charta. 
In  the  year  1275  this  was  approved,  and 
the  new  procedure  generally  directly 
sanctioned  by  the  statute  Westminster 
L  0. 12. 
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work.  Hence,  among  thickly  populated  districts,  a  tendency 
became  manifested  to  form  for  themselves  a  separate  juris- 
diction for  these  summonses  of  the  whole  male  population 
(which  now  were  pre-eminently  called  popular  courts,  "  courts 
leet "),  and  by  taking  this  burdensome  business  upon  them- 
selyes,  to  be  at  least  quit  of  the  extortionate  magistrate* 
Through  royal  concession  the  bishoprics  and  abbeys  were 
the  first  to  succeed  in  doing  this.  In  return  for  considerable 
money  payments  it  was  from  the  time  of  King  John  granted 
to  numerous  burghs.  But  it  was  also  the  interest  of  smaller 
hamlets  and  manors  to  form  their  own  court  districts,  in 
which  a  manorial  magistrate  was  now  felt  less  oppressive  and 
was  less  hated  than  the  extortionate  Vicecomes  and  his  under- 
b^uliffs.  The  lord  of  the  manor  had  the  same  interest,  and 
was  quite  as  much  inclined  to  exchange  the  old  limited 
criminal  jxuisdiction  of  the  court  baron,  which  had  become 
odious  to  him,  owing  to  the  continual  interference  of  the 
Vicecomes  and  the  ever-recurring  penalties  for  alleged  trans- 
gressions, for  a  royal  concession,  which  granted  him  a  police 
jurisdiction  to  the  extent  of  the  sheriffs-turn.  The  power 
thus  granted  was  more  extensive  than  the  ancient  manorial 
jurisdiction ;  it  had  definite  limits,  and  could  not  be  disputed. 
In  the  course  of  time  this  change  was  made  in  such  numerous 
instances  among  the  old  manors  that  a  court  leet  became 
almost  a  regular  accompaniment  of  every  court  baron.  Private 
leets  were  now  dirtinguished  from  the  public  leet  of  the  sheriff. 
Nevertheless  the  private  leet  is  merely  a  manoriid  court  by 
grant,  an  emanation  from  the  royal  prerogative  jurisdiction, 
a  court  of  record,  which  in  the  King's  name  summons  all  the 
tenants  to  suit  of  court  (secta  regis,  suit  royal) ;  whence  also 
the  non-appearance  of  those  bound  to  suit  of  court  may  not 
be  arbitrarily  remitted  by  the  manorial  lord.  The  object  of 
the  grant  is  the  right  to  hold  police-court  sittings  (toum) 
for  a  smaller  district,  to  exact  fines  and  taxes  (amerciaments, 
fines,  ersoign-pence),  and  generally,  too,  a  small  court-fee 
(certain  ieta,  cert-money).  The  lord  of  the  manor  is  only 
entitled  to  the  profits  of  the  court ;  but  the  court  belongs,  in 
legal  language,  to  the  King ;  **  the  day  is  to  the  King."  The 
holder  of  the  court,  the  steward,  represents  the  person  of  the 
King,  and  must  have  the  judicial  qualification  of  the  sheriff  in 
the  toum,  «nd  hence  the  lord  of  the  manor  most  probably 
cannot  himself  hold  the  court.  For  non-user,  improper  sum- 
moning, or  negligent  administration,  the  Grown  can  suspend 
the  leet,  sequestrate  it,  or  definitely  recall  the  grant;  the 
vacant  jurisdiction  then  lapses  to  the  sheriffs-turn.  The 
local  police-court  is  a  branch  of  the  sheriffs-turn,  and  has 
accordingly  a  similar  jurisdiction  over  offences,  which  are 
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pnniBhed  according  to  the  common  law  and  the  customary 
system  of  regulations,  or  which,  according  to  the  newer  fines, 
are  referred  to  the  leet,  bat  not  over  placita  coronas, 
which  may  only  be  inquired  into  as  in  the  sheriflrs-ttum,  and 
where  the  public  accusation  may  only  be  laid  by  indictment. 
It  is,  therefore,  to  use  a  modem  expression,  an  **  office  for 
examination  "  and  a  police-court  combined.  (4) 


(4)  With  Tegaid  to  the  origin  of  the 
local  police-oourtB,  oouriB  le^  see,  for 
a  more  detailed  aoconnt,  Gneist,  **  Oe- 
tohichte  dee  Self-goTemment,'*  90,  91, 
100-108.  The  court  baron  heul  only  a 
limited  right  of  execution,  and  no  j  una- 
diction  over  the  police  fines  which 
the  royal  ordinances  had  introduced 
(amerciaments).  The  lord  of  the  manor 
also,  who  wished  to  have  an  effectual 
police-court  for  his  manor,  was  obliged 
to  obtain  the  royal  grant  of  a  court 
leet,  which  in  process  of  time  became 
the  rule.  The  manorial  elements  appear 
also  here  over^adowed  by  the  higher 
judicial  and  police  control  residing  in 
the  SoTereign.  Bat  the  possession  of  a 
manor  is  not  a  necessary  condition. 
Sometimes  also  a  court  leet  is  granted 
for  a  Tillage  or  a  single  house.  Like 
the  church  advowsons  in  England,  the 
leets  became  often  separated  from  the 
estates,  and  were  separately  inherited. 
The  procedure  before  the  leet  is  in  the 
pesent  day  a  mine  of  wealth  for  judg- 
ug  of  the  procedure  in  the  local  courts 
Cf  the  Middle  Ages  (cf.  the  chief 
authority,  Scriven  on  Oopyhold).  The 
ordinary  court  days  are  held  twice  a 
year,  in  ihe  first  month  after  Easter 
and  Michaelmas.  The  committees  who 
assist  at  the  finding  of  the  verdict  are 
in  later  legal  language  called  **  juries," 
but  only  in  the  sense  of  *' juries  of  in- 
quiry," just  as  in  the  sheriff's-tum. 
The  duty  of  attending  tx)urt  is  not 
a  consequence  of  a  manorial^right^  but 
a  duty  incumbent  upon  aU  subjects, 
royal  suit  of  court  (suit  real),  and  must 
accordingly  be  paid  in  person  (with 
exception  of  the  lords  and  clergy,  as 
provided  in  52  Henry  III.  c.  10).  From 
the  number  present,  the  parish  com- 
mittees are  next  ap^inted.  In  the 
sheriff's-tum  in  later  umee  only  suitors 
of  twenty  shillings  yearly  arismg  from 
freehold  or  twenty-six  and  two-thirds 
from  copyhold  were  to  be  appointed 
to  form  tne  committee  (1  Rich.  III.  c.  4) ; 
but  this  provision  only -dates  from  the 
end  of  the  Middle  Ages,  and  was  not 
(by  analogy)  applicable  to  the  private 
leets.  The  formation  of  the  court  leet 
is  completely  detached   from   feudal 


principles,  seeing  that  suit  of  court  has 
no  connection  whatever  with  real  estate, 
but  is  attached  to  the  fact  of  reaidencov 
and  according  to  the  strict  letter  extends 
to  aU  persons  between  the  ages  of  twelve 
and  sixty,  if  ihey  have  been  resident 
within  the  jurisdiction  oi  the  court 
for  a  year  and  a  day  (Scriven,  ii.  823, 
824).  Under  the  manorial  steward 
there  exists  a  bailiff,  whose  duty  it  is 
to  summon  to  the  court  day  those 
bound  to  suit  of  court.  This  under- 
officer  has  also»  sAone  and  without 
the  interference  of  the  steward,  to 
select  and  summon  the  jury  (Scriven, 
ii.  837).  The  steward  opens  the  court, 
which,  as  in  all  royal  courts  of  law, 
is  proclaimed  by  the  balliffiB  ciringout 
three  times,  •*  Oyes,  Oyes,  Oyes.^  Then 
follows  itke  constitution  of  the  **  leet 
jury,"  of  twelve  to  twenty-thxee  per- 
sons, which  in  many  leets  remains 
a  whole  year  in  office,  in  others  is 
newly  formed  every  court  day.  In 
lighter  criminal  cases,  the  court  leet 
can  pass  sentence  and  infiict  the 
penalty,  by  fine,  ameroiament,  and 
I  ighter  punishments  provided  by  special 
laws.  Such  cases  are,  as  in  the  sheriff's- 
tum,  frays,  offences  against  the  beer- 
house regulations,  disorderly  houses, 
false  weight,  offences  against  the  police 
regulations  for  bakers,  brewers,  but- 
chers, and  other  trades,  neglect  to  mend 
the  roads,  failure  to  do  suit  of  court, 
refusal  to  undertake  parochial  offioes, 
etc.,  the  general  obiect  being  the  main- 
tenance of  the  public  peace  and  the 
removal  of  public  nuisances.  After  the 
passing  of  the  sentence  {in  miterioordia 
ett),  the  adjustment  of  the  police  fine, 
^^afieerment  of  the  amercement,"  is 
made  by  two  or  three  valuers,  who^ 
in  later  times,  in  accordance  with 
the  fundamental  rules  of  Magna 
Gharta,  must  be  appointed  from  among 
the  pareSf  and  very  frequently  from 
among  the  jury  themselves.  The 
messure  of  the  money-fine  cannot  be 
further  called  in  question,  for  the  writ 
**de  moderata  miserioordia"  is  only 
applicable  to  courts  ''not  of  reeoid*" 
(Soriven,  ii.  852,  853). 
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'  v.  Hand  in  hand  with  this  newly  constituted  tribunal  goes 
the  development  of  a  summary  procedure  in  criminal  cases^ 
which  first  gave  to  the  police  regulations  their  fall  efficiency. 
As  early  as  the  Anglo-Saxon  times  we  hear  of  a  penalty  for  an 
offence  against  discipline,  for  disregarding  the  Eing'S  com- 
mands (oferhymes),  which  is  paid  with  120  shillings.   {Edw.  11. 
ly  II.  2.)     In  the  Leges  Hen.  I.  a  similar  disciplinary  punish- 
ment  as  a  penalty  for  neglecting  the  royal  coiomands,  over^ 
seunesm  regis,  is  repeated  and  extended  to  farther  esses.     The 
Norman  feudal  system  brought  with  it  a  penal  system  as 
a  portion  of  its  military  discipline,  which  the  military  com- 
mander carried  out  by  inflicting  feudal  fines  (emenda)  upon 
movables.     Under  the  name  ^'misericordia,''  '^merci/'  this  is 
also  known  to  the  Norman  jurisprudence,  but  is  apparently 
of  little  importance.    But  since,  in  England,  the  whole  body 
of  landed  proprietors  have  become  the  long's  hormnesy  this 
fact  enabled  a  criminal  jurisdiction  for  breach  of  discipline  to 
be  deduced  to  its  fallest  extent,  which  was  sometimes  applied 
to  the  old  case  of  the  overhymes,  and  «.t  others  extended  to 
new  cases.    In  the  ordinary  way  this  was  brought  about  by 
a  double  act :  (a)  by  a  Judgment  ef  the  Court,  which  declares 
the  guilty  person  with  his  movables  forfeited  to  the  King's 
mercy :  '*in  mUericordia  regis  est  de  pectmia  sua,''  that  is,  he 
is  guilty  of  an  offence  and  liable  to  a  fine; — {b)  by  an  Act 
of  Execution,  by  which,  according  to  the  raak  of  the  owner, 
the  forfeited  property  is  taxed  and  charged  with  a  fixed  sum 
of  money,  "  adrnensuratwr,^*  ''adforatur,"  and  when  thus  deter- 
mined this  sum  is <;alled  an  '*  amerciament."  This  last  proceed- 
ing was  a  consequence  of  the  Norman  financial  principle  which 
in  order  to  render  a  complete  valuation  practicable,  reduces  all 
natural  payments,  including  also  forfeited  movable  property, 
as  far  as  possible  to  money  payments.  ** 

*hB.Ye  l>roiight  abontadepodiion  from 
office,  a  Bummorj  proceeding  oonld 
readily  be  employed  in  euoh  cases. 

(5)  A  further  system  of  the  "over- 
hymes **  is  extended  as  a  dissoiplinary 
punishment  also  to  subjects,  who  neg- 
•lect  defiaite  court  and  pc^ice  duties, 
especially  neglecting  the  suit  of  court 
(Athlst  II.  20);  neglecting  the  summons 
to  apprehend  the  disoMdient  and  to 
pursue  peace-breakers  (Athlst  II.  20, 
sec  2,  VI.  7 ;  Edg.  II.  7) ;  for  infringing 
the  polioe  regulations  by  engaging  a 
servant,  before  he  has  reoedved  a  cer- 
tificate of  dismissal  from  his  former 
master  (Edw.  IL  7 ;  Athlst  IL  22, 
V.l;  Edw.IM.8;  Gnut,28);  andalso 
for  non-fulfilment  of  a  judicial  sentence, 
for  purchasing  outside  4he  privileged 


**  Ttietsonoeotion  between  the  bar- 
man system  of  amerciaments  and  iihe 
Anglo-Saxon  law  can  be  seen  in  the 
following  links ; — 

J  a)  Tbe  Anglo-Saxon  official  penalty 
lioted  on  the  royal  ger§&  for  neglect- 
ing his  definite  omoial  duties,  appears 
in  Athlst  I.  sea  5.  This  is  especially 
threatened,  where  an  unjust  judgment 
has  been  pronounced  (Edg.  ML  8);  in 
case  of  corruption  (Athlst  V.  1.  seo.  3) ; 
fiir  fiEuling  to  attend  the  court  day  (Edw. 
n.  7.  8) ;  for  neglecting  to  exact  penal- 
ties (Edw.  11. 2) ;  for  neglecting  official 
duties  connected  with  tne  preservation 
of  the  peace  (Athlst  II.  26,  pr.  v.  1, 
sec  2,  vl.  8,  see.  4,  etc.).  Seeing  that 
any  opposition  to  these  disciplixiary 
^ranisluneiitB  would,  as  a  rule,  certainly 
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The  practice  of  the  Exchequer  has  here  again  blended 
Saxon  custom  and  Norman  feudal  law  together  in  a  manner 
that  seemed  most  advantageous  to  the  finances.  The  disci- 
plinary punishment  no  longer  takes  the  form  of  a  fixed  sum, 
but  is  graduated  according  to  ranks;  for  the  upper  classes 
more,  for  the  poorer  classes  generally  less,  than  120  shillings ; 
according  to  the  probable  worth  of  the  movable  property. 
The  official  fine  imposed  upon  a  gerefa  who  is  liable  to  be 
deposed,  which  in  clear  cases  of  neglect  of  duty  had  been 
already  inflicted  in  Saxon  times  hrevi  manu,  had  now  come 
to  be  extended  to  all  vassals,  and  even  to  the  Ubere  tenentea, 
with  respect  to  the  performance  of  their  court  duty  (secta 
regis).  An  appeal  to  a  judgment  of  court  appeared,  on  the 
other  hand,  a  very  dangerous  experiment,  since  the  royal 
steward  appoints  the  judging  lawmen,  and  the  fine  was 
proportionately  raised  where  there  had  been  a  show  of 
defiance. 

Thus  the  amerciament-system  soon  followed  the  arbitrary 
system  of  the  administration.  The  untrustworthy,  disunited 
composition  of  the  courts  of  justice  under  the  Norman  prsB- 
fectural  system  is  the  real  root  of  the  encroaching  police 
control.  The  person  accused  generally  forthwith  declares 
himself  *^  in  misericordia  regis^^^  and  the  fine  is  now  fixed  in  the 
Exchequer  by  the  lower  officials ;  higher  fines  by  the  superin- 
tending officers.  In  the  most  important  and  complicated 
cases  a  special  commissioner  was  sent  into  the  country  to 
make  the  rating,  and  he,  rated  the  men  of  the  county  or 
hundred  by  the  poll.  The  blending  of  the  emenda  feudaUa 
with  the  Anglo-Saxon  law  accordingly  brought  about  the  fol- 
lowing changes : — 
.    1.  The  right  to  the  amerciaments  is  now  established  in 


markets,  and  the  like.  The  penalty  ia 
in  all  cases  120  shillings.  The  Leges 
Hen.  I.  adapt  this  customary  law  nnder 
the  name  of^*  oveneunessa  "  (Hen.  1. 84, 
sec.  8 ;  85,  sec.  1 ;  36,  88,  41,  sec.  1 ; 
48,  sec.  1 ;  51,  sec.  7 ;  52,  sec.  1 ;  58, 
sec.  1 ;  60,  sec.  1 ;  80,  sec.  9 ;  81,  sec. 
2 ;  8,  87,  sees.  4,  5).  It  is  expressly 
mentioned  that  the  old  fine  of  120 
shillings  is  according  to  the  present 
value  eouiYalent  to  50  shillings.  But 
as  the  N'orman  feudal  law  is  every- 
where grafted  upon  Anglo-Saxon  cus- 
tom, so  now  the  feudal  maxim,  which 
gives  the  lord  the  right  of  levying  fines 
on  movahle  property,  coincides  with  it. 
(p)  The  newer  system  of  feudii  <fines 
is  put  into  force  as  a  natural  attribute 
of  the  royal  lord.  There  were,  as  it 
appears,  no  express  decrees  issued  with 
respect  to  it;  the  system  was  rather 


introduced  in  the  practice  of  the  Ex« 
chequer  in  the  manner  described  in 
the  ^*  Dialogns  de  Scaooario,"  H.  c  16 
(Madox,  ii.  439):  ^^quiaguU  in  regiam 
fnajestatem^ddiquiBM  deprehenditur,uno 
trium  modorum  juxta  qutdUaiem  ddieU 
qui  regi  eondempnatur  (1)  aut  enim  in 
univerao  mobtU  mto  reus  judioatur  pro 
minoribtis  eidpis,  (2)  aut  in  omn&uB 
immdbiltbuB,  fimdis  teUieet  et  redit^uMy 
ut  eU  exhsBredetur,  quod  ti  (8)  jpro 
majoribus  culpU  aut  pro  maximis  qui- 
huioimque  vd  enormibw  deZiefts,  in 
vitam  suam  vd  membra.^  The  **  Dialo- 
gus  "  then  refers  to  the  first  case :  *'  o%un 
igitur  dUquis  de  mcbUibutin  hone  pladU 
regis  Judieatur,  lata  in  eum  ajudieibus 
sententia  per  hmc  vefha:  lite  est  in 
miserieordia regis depecunia sua:  idem 
ettaeside  tola  dacissent" 
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favour  of  the  under-feoffees  also^  as  against  their  under-vassals, 
and  is  graduated  according  to  the  feudal  degrees,  for  the  Eorl, 
and  for  the  baron  or  Thane  (Hen.  I.  c.  85»  87).  Hen.  I.  c.  41 
contains  the  express  assurance  :  ''  unuaquisque  dominus  plenam 
overseunessam  suam  habeat  secwnd/wm  locum  et  modum  culpa  de 
homine  siu),  et  qui  sunt  ejus  super  terram  irtcom."  (1) 

2.  The  new  amerciaments  are  no  longer  raised  in  fixed 
sums,  but  graduated  according  to  the  probable  amount  of  the 
movable  property,  that  is,  according  to  rank.  It  appeared 
now  as  a  royal  favour  (merci)  when  the  guilty  party  escaped 
with  the  payment  of  a  sum  of  money,  less  in  amount  than 
his  entire  cataUa.  In  the  strictness  of  law,  the  whole  of  the 
movable  property  is  forfeited,  ''est  in  misericordia  regis  de 
pecunia  sua  idem  est  ae  si  de  tota  dixissent.^*  The  rating 
''adfora/re  "  in  the  Exchequer  appears  as  an  act  of  mitigation 
by  a  court  of  equity.  (2) 

8.  The  number  of  cases  for  fine  knew  no  limits  now  that, 
going  beyond  the  Anglo-Saxon  custom,  every  act  of  disobe- 
dience against  royal  decrees  was  brought  under  a  fine,  and 
thus  a  mode  of  compulsory  proceeding  was  initiated,  for  the 
purpose  of  carrying  out  all  possible  decrees.  Already  the 
Leges  Hen.  I.  c.  13  give  a  varied  list :  ''  qua  placita  mittunt 
homines  in  misericordm  regis"  but  in  which  criminal  penalties 
and  police  fines  are  mingled  together.  (8) 

4.  Submission  to  the  misericordia,  or  the  ordinary  procedure 


(1)  ThiB  new  law  ib  partiaUy  identi- 
eal  with  the  older,  aooording  to  which 
the  Ealdoimeii,  Shir-gerfifas,  and  lords 
of  manorial  coiuts  uphold  their  official 
anthority  by  the  infliction  of  small 
disdpUnary  punishments  (Hen.  I.  84, 
see.  4;  85,  sec  1 ;  41,  sec.  1 ;  53,  sec.  1 ; 
87,  sea  5),  correspondiog  to  the  disci- 
plinary penalties  which  were  formerly 
paid  to  tiie  Eorl  and  the  hnndred 
(Cn.  n.  15,  see.  1).  This  **miMri- 
eanUa  VioeeomUU^  and  of  the  private 
feudal  lords,  however,  plAys  a  very 
nnimportant  part  in  the  Exchequer 
aooonnts,  because  it  was  not,  as  a  rule, 
a  subject  for  the  rendering  of  accounts, 
and  with  the  decay  of  the  county  and 
pivate  courts,  it  ia  inteUi^ble  that  the 
unportance  of  the  amerciament  of  the 
Courtsoflower  instance  should  sink  also. 

(2)  We  find  here  also  connecting- 
linjDs  wiUi  the  Anglo-Saxon  custom, 
which  for  certain  offences  adopted  the 
Ibffeitnxe  of  moyable  property.  In  like 
manner,  in  the  spirit  of  the  ecclesias- 
tica]  administration  a  ratine  is  P'opor- 
tionate  to  the  property  of  the  offender, 
as  is  laid  down  in  Athbr.  YI.  52,  «<and 


always,  as  one  is  of  the  mightier  men 
here  in  the  world  or  through  dignity 
higher  in  rank,  he  shall  be  punished 
the  more  seyerely  for  his  sins,  and  pay 
higher  for  every  wrong  be  commits,  and 
therefore  one  shaU  modifv  and  care- 
fully distinguish  rich  ana  poor,  and 
every  class,  m  ecclesiastical  as  weU  as 
in  secular  penalties."  The  first  assur- 
ances of  a  mitigation  of  the  arbitrary 
amerciaments  in  the  Carta  Hen.  L  1, 
sec  8,  are  accordingly  easy  to  under' 
stand :  **  H  quia  baronum  vd  hominwn 
meorvm/oHsfeeent,  non  ddbit  vadium 
fM  miaerieordia  toUus  feeunim  9um  BieiU 
faeiebat  tempore  patru  mei;  ied  seeun^ 
dum  modwn  forisfacU  Ua  emendabU 
tieut  emendauel  retro-^n  tempore  aJIdO' 
rum  afUeeeeeorum  meorum*^ 

(8)  A  list  of  fifteen  heads  of  amercia- 
ments is  given  by  Madox  (i.  526) ;  a 
shorter  and  incomplete  one  by  Hardy 
(Botuli  flnium,  p.  xviu  et  eeqX  The 
number  may  be  conjectured  by  this  fact, 
that  in  later  times  fifty  Botuli  were 
once  laid  at  one  time  before  a  Baron  of 
the  Exchequer  for  the  purpose  of  rating 
them  (Madox,  ii.  65,  e&). 
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of  the  court,  are  matters  of  free  choice.  The  previous  decision 
"  in  misericordia  est "  stiU,  according  to  the  "  Dialogus  de  Scac- 
cario/'  in  case  of  dispute,  admits  of  the  demand  of  a  judicial 
sentence.  Since  even  in  the  Saxon  period  the  fixing  of  official 
fines  as  regards  the  King's  personal  officials  doubtless  took 
place  hrevi  manu,  the  Norman  feudaJi  system  brought  all 
vassals  into  a  similar  dependence  up'on  the  King,  which  made 
an  appeal  to  the  courts  of  justice  somewhat  impracticable.  (4) 

Hence  the  Norman  king  became  possessed  of  an  arbitrary 
penal  jurisdiction,  such  as  probably  no  other  potentate  of  the 
Middle  Ages  ever  possessed.  The  difference  between  it  and 
the  old  system  of  penalties  consists  in  this,  that  the  existence 
of  the  onence  and  the  suitableness  of  the  penalty  inflicted  is 
no  longer  determined  by  the  finding  of  the  community,  but 
by  the  personal  will  of  the  lord  or  his  deputy.  It  is  no  longer 
a  question  of  the  jurisdiction  of  the  tribunals  limited  by 
€Ustom,  but  of  an  arbitrary  police  and  disciplinary  control, 
the  influence  of  which  upon  the  form  of  the  English  constitu- 
tion has  not  been  sufficientiy  estimated.  The  application 
of  the  same  for  the  purpose  of  carrying  out  and  extending 
the  Anglo-Saxon  police  regulations  has  been  already  indi- 
cated. The  numberless  remaining  instances  furnished  by  the 
Exchequer  accounts  can  be  summarized  under  the  three 
following  points  of  view. 

I.  The  system  of  amerciaments  serves  in  many  ways  to 
supplement  the  criminal  law.  The  cases  mentioned  in  the 
Exchequer  accounts  are — ^the  lending  of  money  and  weapons 
to  the  King's  enemies,  refusal  to  work  upon  royal  casties 
and  bridges,  the  imprisonment  of  royal  servants,  insulting 
royal  officisJs  with  abusive  language,  the  withholding  of 
goods  belonging  to  another,  etc.  A  special  enumeration  of 
offences  is  out  of  the  question,  as  ihe  misericordia  is  very  fre- 
quentiy  mentioned  without  the  reason  being  given.  A  separate 
province  is  occupied  by  the  ^'misericordiaideforeBta.'*  Whilst 
the  more  serious  forest-offences  are  threatened  with  penalty 
of  limb  or  life,  the  more  trivial  ones,  such  as  neglecting  to 
mutilate  dogs  to  prevent  their  hunting,  are  left  to  the  King's 
miaerieordia.  The  secular  magnates,  bishops,  abbots,  and 
others  have  to  pay  amerciaments  of  five  hundred  marks, 
a  hundred  pounds  in  silver,  and  similar  sums,  in  cases  where 
men  of  lower  degree  would  have  forfeited  limb  or  life.  The 
general  heading  ^infractio  pads**  and  ^' cout^nptm  brevium 
regis  "  was  of  such  wide  scope,  that  at  last  every  royal  order 

(4)  An  appeal  to  the  Anglo-Saxon  lord  were  very  few.    The  ^  Dialogos** 

lawB,  that  is,  to  the  ordinary  fonns  of  indicates  this  clearly  enough,  L  c.  8 : 

the  ooort,  became  a  very  dangerous  "i20^»  out  mUitatur,  in  peoumam  mu 

experiment,  seeing  that  guarantees  for  judiociUur,  niM*  feUitMverUpottulaindQ 

a  just  sentence  against  the  offended  miserioordiam  prmvenire  Ju^dum.^ 
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could  be  enforoeA  by  amerciaments.  In  a  still  greater  degree 
was  this  the  case  wfH^  tbe  ordinances  which  were  later  issued 
with  the  advice  of  the  estates  of  the  realm.  Offences  against 
these,  as  ^'  breach  of  assize,"  in  default  of  special  penalties, 
fell  under  this  heading.  Hence  the  imramerable  amerciaments 
on  account  of  dispossession  of  estates  (novM  disseisin)^  which 
we  find  enforced  especially  against  abbota»  and  secular 
grandees,  their  clerks  and  esquires,  and  which  become  the 
basis  of  an  effective  system  of  real  actions  and  a  new  theory 
of  possession. 

n.  The  system  of  amerciaments  serves  also  to  maintain 
the  authority  of  the  courts  against  disobedience  in  the  widest 
sense  {default^  non-appecurance)^  even  against  female  wards, 
who  do  not  present  themselves,  in  answer  to  a  summons  to 
marry ;  neglect  to  prosecute  a  suit,  quitting  the  court  without 
leave,  unauthorized  compromise  (concordia  de  pace  regis  sine 
Ucentia  regis)  y  irregularities  in  evidence,  refusal  of  the  duel, 
failing  to  appear  in  the  lists,  or  admitting  one  person  to  two 
duels  in  one  day  or,  **  quia  posuerunt  hominem  ad  aqtuim  sine 
warranto,  sine  visu  servientium  regis,*'  etc.  Where  in  later 
times  committees  of  the  community  are  appointed  to  take 
evidence,  an  amerciament  is  imposed  where  incompetent  men 
are  brought  **pro  rusticis  adducUs  ad  faciendam  juratam ;  quia 
elegit  rusticos  ad  assisam;  quia  recepit  hominem  adjuratam  qui 
nonfidt  de  hwnd/redo ;  '*  it  is  inflicted  upon  such  as  speak  to  the 
jury ;  for  false  witness  and  false  judgment ;  for  an  improper 
execution  of  the  sentence,  ^^pro  latrone  suspense  sine  visu 
serdentivm  regis,''  etc.,  against  sheriffs  and  provosts  for 
improper  distraint  and  the  like.  Hence  arose  a  method  of 
carrying  out  reforms  in  the  procedure  of  the  courts  by  means 
of  simple  instructions  from  the  Grown. 

III.  The  system  of  amerciaments  serves  also  to  protect  royal 
privileges  against  the  pretensions  of  private  persons ;  e.g.  the 
illegal  raising  of  tolls,  the  unlicensed  appropriation  of  the 
royal  prerogative  (purprestwra) ,  pretensions  raised  respecting 
public  roads  and  rivers ;  and  generally  as  an  effectual  measure 
agauist  the  exceeding  of  ^wers  of  jurisdiction.  Thus  W.  de 
Friflton  is  fined  for  passmg  judgment  on  a  robbery  in  his 
court ;  **  mUites  Curias  Camitissm  de  Coupland,  quia  fecerunt 
judicium  de  pladto,  quod  non  pertinuit  ad  eos"  In  addition  to 
this  interminable  system  of  fines  there  is  still  the  right  of 
sequestration  (the  capere  in  mantmi  regis),  which  is  also  de- 
duced from  the  fundamental  principle  of  the  feudal  grants, 
often  taking  effect  on  very  trivial  grounds.  To  what  extent 
sequestration  was  made  use  of  against  magnates,  for  defaults 
in  the  Exchequer,  or  for  not  putting  into  execution  the  royal 
decrees,  etc.,  is  shown  by  numerous  recorded  cases.    Thus, 
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the  city  of  London  was  once  taken  into  the  hand  of  the  King 
for  a  ''trespass  of  the  assize/'  and  its  custodia  was  entrusted 
to  a  commissioner. 

The  executive  power  of  the  Norman  kings  has  been  shown 
in  a  former  chapter ;  this  police  control  exhibits  their  legal 
power  to  maintain  peace  and  order  in  the  country,  and  the 
effectual  means  of  authority  residing  in  the  sovereign  as 
against  his  officials  and  the  greatest  magnates  in  the  land, 
and  even  against  the  Church.  Numberless  entries  on  the 
Exchequer  roUs  show  how  this  controlling  power  extends  over 
persons,  communities,  and  corporations,  over  spiritual  and 
temporal  dignitaries,  over  the  greatest  magnate  as  over  the 
humblest  peasant ;  over  the  entire  population  of  counties  and 
hundreds,  legally  unlimited  in  the  number  of  the  cases  as  in 
the  amount  of  the  fines.  The  exemptions  only  refer  to  the 
duty  of  contributing  to  the  ordinary  police-fines  of  the  county 
(common  amerciaments),  from  which  the  royal  demesnes,  the 
property  of  the  Queen,  of  the  higher  officers  of  the  Treasury, 
and  by  special  privilege  also  of  certain  magnates,  were  ex* 
empted.  The  revenues  derived  from  the  royal  amerciaments 
are  in  very  rare  cases  granted  to  private  la^idowners,  such  as 
the  Bishop  of  Bath,  and  in  such  cases  they  are  fixed  by  the 
King,  collected  by  the  royal  officials,  and  the  amounts  cashed 
by  the  grantee  at  the  Exchequer.    (Madox,  ii.  66.) 

The  power  of  the  amerciaments  has  now  become  the 
proper  instrument  for  enforcing  police  regulations  and  royal 
orders  in  every  other  province.  Under  this  system  it  first 
became  possible  to  put  the  royal  ordinances  in  the  place  of 
the  older  legislative  resolutions  of  the  Witenagemote,  and 
in  this  manner  to  restore  the  mechanism  of  an  absolute 
government  by  ordinances  with  administrative  execution* 
Originally  this  police  system  of  fines  was  probably  founded 
upon  practical  necessity.  The  insolence  of  the  ''  Francigen®," 
the  martial  inclination  to  violence,  the  wrangling  of  the  Nor- 
mans among  themselves  and  with  the  Saxon  Thanes,  rendered 
absolutely  necessary  that  strict  military  discipline  for  which 
historians  laud  the  Conqueror.  But  after  a  few  generations 
(as  in  the  modem  police-organized  State),  the  other  side  of 
the  picture  becomes  apparent,  namely,  the  extremely  arbi- 
trary working  of  the  system  with  regard  to  the  lower  ranks 
and  the  defencelessness  of  the  subjects  against  any  abuse  of 
it.  It  is  evident  how  disagreeable  to  landowners  and  cor- 
porations a  jurisdiction  under  such  a  system  must  have 
become,  if  they  exceeded  their  authority,  and  even  in  its 
mere  exercise.  The  smallest  error  made  in  respect  of  the 
forms  and  limits  of  their  jurisdictions  and  franchises  exposed 
them  to  arbitrary  punishment   and  sequestration  of  their 
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possessionsy  on  the  ground  of  trespasses^  contempts,  defaults, 
and  false  claims  of  all  kinds.  It  is  a  marvellous  contrast  to 
the  condition  of  things  on  the  Continent,  when  in  England 
we  continually  find  great  estates  and  great  cities  under  seques- 
tration on  account  of  the  official  offences  or  oversights  of  their 
bailiffs,  for  quitting  the  royal  court  without  licence,  and  for 
neglect  of  the  royal  commands,  and  so  on.  It  is  aJiso  manifest 
to  what  arbitrary  action  of  the  government  both  person  and 
property  were  here  subjected,  and  how  later  it  came  about 
that  the  first  aims  of  Magna  Charta  were  to  secure  the  funda- 
mental rights  of  the  subject  by  bringing  the  amerciaments 
within  the  pale  of  the  law :  ''  Comites  et  barones  non  amer* 
cientur  nisi  per  pa/res  atios,  et  nonniai  secundum  modum  delicti ; 
liberi  homines,  mmnisi  per  sacramentam  probonm  et  legaUum 
hominum  de  vicineto,** 


CHAPTEB  Xm. 

IV.  tlEj^e  iDebelapment  of  tbt  Koman  ;{ptnance  (iTonttoU 

FoLLowiNO  on  our  account  of  the  revenue  of  the  Anglo-Saxon 
kings,  the  financial  system  in  operation  at  this  time  may 
also  be  distinguished  under  the  foUowing  heads. 

1.  Revenue  immediately  derived  from  the  r&yal  demesnes, 
newly  founded  after  the  Conquest  by  an  extensive  reservation 
•of  demesnes  and  forests,  increased  by  the  frequent  lapsing  of 
fiefs.  The  older  payments  in  kind  reserved  from  demesnes 
and  Folkland  were  from  the  time  of  Henry  I.  turned  into 
money  payments,  after  the  fashion  of  the  financial  adminis- 
tration of  modem  times.  There  still  linger  on  some  remains 
of  usufruct  in  Folkland,  the  minor  Crown  rights  relating  to 
treasure-trove,  wreckage,  and  derelict  goods ;  as  well  as  the 
ancient  duties  payable  on  wool,  sheepskins,  and  leather 
{custumm). 

2.  Profits  arising  from  the  royal  authority : 

From  the  military  power  arose  the  right  to  the  services  of 
the  inhabitants  in  buUding  bridges  and  castles,  now  effectually 
enforced  by  summary  amerciaments.  But  this  old  source  of 
profit  was  &r  exceeded  by  the  new  income  arising  from  the 
feudal  law  tiirough  reliefs,  wardship,  and  marriage. 

The  fees  and  fines  arising  from  the  exercise  of  judicial  power 
now  poured  in  abundantly  owing  to  the  centralization  of  the 
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more  important  actions  at  the  court.  Equally  productiye 
was  the  extensive  right  of  forfeiture  for  felony,  and  the  cases 
of  confiscation  of  movable  property. 

Finally,  the  revenue  arising  from  the  police  power,  flowing 
in  abundantly  owing  to  the  unbounded  number  of  police 
amerciaments. 

8.  Beginnings  of  direct  taxation^  including: 

The  auxUia,  or  aids  of  the  Grown  vassals,  but  only  in  three 
fixed  and  certain  cases  of  honour  and  necessity. 

The  scutagia,  shield  moneys,  since  the  time  when,  under 
Henry  II.,  the  acquittance-moneys  for  the  feudal  military 
service  begin. 

The  taUagia  from  the  inhabitants  of  the  towns  and  the 
country  not  liable  to  any  feudal  service ;  taxes  which,  as  the 
inseparable  concomitants  of  the  feudal  system,  were  intro- 
duced into  England  also.* 

The  first  glance  shows  us  at  once  that  the  new  income 
far  exceeds  all  the  old  sources  of  royal  revenue.  The 
Norman  administrative  system  is  keen  in  developing  in  a 
fiscal  direction  every  department  of  State;  the  undefined 
arbitrary  administration  pervades  aU  departments  with  its 
endless  system  of  police  nnes  and  dues,  amerciaments  and 
fines,  in  a  manner  which  defies  every  method  of  arrange- 
ment. By  becoming  centralized  in  a  royal  treasury  tiie 
financial  system  assumes  a  new  appearance,  and  following 
the  Exchequer  documents,  Madox,  the  great  authority  on  the 
history  of  the  financial  system,  draws  up  the  following  seven 
heads,  under  which  all  such  details  are  to  be  included  as 
Dlustrate  the  spirit  of  the  political  administration. 

I.  'STf^t  Bogal  iDttnesms(  and  ^{potests.  These  are  originally 
formed  of  the  manors,  lands,  parks,  and  forests  (ancient 
demesne),  more  than  a  thousand  in  all,  which  Domesday 
Book  enumerates — constantly  increased  by  lapses  and  con- 
fiscations, but  also  diminished  by  new  grants,  and  sometimes 
by  lavish  waste.  Only  a  part  of  the  demesnes,  especially 
in  the  neighbourhood  of  the  King's  residences,  stood,  as 
a  rule,  under  the  direct  management  of  the  King,  that  is, 
of  his  court  officials  and  personal  servants.  Those  scattered 
about  in  the  country  were  included  in  the  corpus  comitatus. 


*  For  the  financial  system  of  this 
and  the  following  period  the  authorities 
are:  Madox,  **The  History  and  An- 
tiquities of  the  Exchequer  of  the  Kings 
of  England  "  (2  vols.,  London,  1769), 
from  which  I  have  here  quoted.  For 
the  Middle  Ages,  Sinclair,  **  Hist,  of 
the  Revenue"  (3  vols.,  1803,  1804); 
and  Cunningham,  ''Hist,  of  Customs 
and  Suheidies,  etc."  (1764),  are  not  of 


great  importance.     Other  authorities 
of  value  are  the  Treasury  Rolls  printed 
in  later  times  by  the  Record  Clommis- 
sion.    Hunter,     "Magnus    Rotulus" 
(1833);   Hunter,  "Great  Roll  of  the 
Pipe,"  for  1155-1158, 1189-1190  (1844) 
Rotulus  CanceUarii  de  3  Joh.  (1833) 
Hardy's  Rotuli  de  Libertate  regn.  Joh. 
Hardy's  Rotuli  Finium. 
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and  therefore  occur  again  under  the  farm  rents  in  the 
counties.  (1) 

n.  §{xi%  Iaps(ing  65  ti^  fteqtmit  cases  of  Sscjbeat  anil  ;{pot« 

feitttie.  When,  at  a  later  period,  England  and  Normandy 
became  disconnected,  the  possessions  of  the  Norman  lords  in 
En^and,  and  of  the  English  in  Normandy,  were  to  a  great 
extent  confiscated.  So  long  as  such  estates  remain  in 
manu  regis,  they  form  a  portion  of  the  demesnes,  with  the 
ground-rents,  reUefs,  wardships,  and  rights  of  marriages  ap- 
pertaining to  them.  The  earlier  sub-vassals  have  now  become 
vassals  of  the  Grown — not  of  the  King  as  such,  '^tU  de 
corona,**  but  of  the  King  as  possessor  of  the  lordship^  ^^ut 
de  honore.*'  The  greater  estates  of  this  sort  are  given  over 
to  special  tenants  (Jermors),  or  stewards  (ctLstodes) ;  towards 
the  end  of  the  reign  of  Henry  U.  they  form  a  special 
demesne  department  or  Escheatry.  Only  the  smaller  escheats 
are  in  later  times  made  over  to  the  sheriff,  to*  a  separate 
account.  When  a  bishop's  see  or  a  monastery  became 
vacant,  the  Treasury  also  insisted  on  the  vacant  fees  being 
treated  analogously,  and  appropriated  the  revenues  until  it 
was  again  occupied.  For  tiiis  reason  William  Bufus  left  the 
Archbishopric  of  Canterbury  and  other  bishops'  sees  unfilled 
as  long  as  five  years.  These  temporalities  were  at  first 
managed  by  special  custodes^  and  later  by  the  Escheatry.  (2) 

in.  ^1^  H^eulial  ^qutetes:  ?SteItefs^  aSKadisl^ips,  anb 

^^tatrfagr.  The  relevia  are  at  first  arbitrary ;  from  the  time 
of  Henry  H.  they  are  fixed  in  the  case  of  single  knights' 


(1)  The  Toral  demesnes  are  givei^ 
by  GoweU  and  others,  as  1422  manorst 
90  chases,  781  parlu,  67  forests.  Con- 
sidering ihe  ocnistitntion  of  Domesday 
Book,  however,  discrepaneies  are  easily 
explainable.  As  to  their  formation  ouk 
of  the  possessions  of  King  Eadward  and 
the  family  of  God  wine,  and  fromremains 
of  the  Folkland,  etc.,  see  Ellis,  Introd., 
i  228, 229.  Instead  of  the  nsual  term, 
**  terra  regis,**  we  find  in  Exon  Domes- 
day Book,  the  m<»e  exact  expression, 
**  dominieiUuB  regie  ad  tegnum  perH' 
metier  The  obligation  of  all  landed 
estates  to  milititfy  serrioe  had  also 
reacted  upon  the  right  of  the  royal 
demesnes.  Aoooiding  to  a  legal  view 
proceeding  therefrom,  the  real  property 
Delongs  to  the  King  by  virtue  of  the 
right  of  the  Grown,  and  descends  to 
tl^  heir  to  the  throne  as  such,  even 
when  the  land  has  been  acquired  by 
the  King  in  his  private  capacity,  or 
inherited  from  an  ancestor,  who  never 
wore  the  crown  (Gomyn,  Digest,  Pre- 


rogative, I>.  64;  Allen^  *^  Prerogative,** 
IM,  155).  In  like  manner  the  prin- 
ciple d  the  inalienability  of  the  mili- 
tary fief  reflects  upon  the  Crown.  As 
the  feudal  tenant  must  leave  his  an- 
cestral estate  to  his  firstborn,  and  can 
only  dispose  of  newly  acquired  pro- 
perty, the  later  parliunents  were  in- 
clined to  treat  the  alienation  of  the 
^  ancient  demesne  **  as  an  irregularity ; 
frivolous  squanderines  were,  on  de- 
mand of  the  assemblv,  recalled  by 
"acts  of  resumption."  As  to  the 
change  of  the  payments  in  kind,  which 
still  occur,  into  monejr  payments  to 
the  Grown,  see  Madox,  i.  272. 

(2)  The  lapsing  of  fiefs  was  manipu- 
lated for  finanoul  purposes  all  the 
more,  as  the  first  Norman  kings  seldom 
inflicted  punishments  of  life  and  limb 
upon  their  Grown  vassals.  They  exer- 
cised with  all  the  more  severity  their 
right  of  sequestrating  and  confiscating 
the  Grown  fees. 
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fees  at  five  pounds  in  silver,  or  100  shillings ;  for  groups  of 
knights'  fees,  forming  a  lordship,  after  Magna  Oharta,  100 
marks  are  paid;  for  the  lordship  of  an  Eorl  £100.  The 
profitable  wardships  were  often  made  over  to  the  vassal  of 
the  Grown  who  bid  highest ;  the  dues  paid  in  respect  thereof, 
in  the  case  of  great  fees,  often  amounted  to  several  hundred 
or  thousand  marks  in  silver,  in  one  case  even  to  as  much 
as  10,000  marks.  Still  more  various  was  the  financial  prac- 
tice touchidg  the  marriage  of  male  and  female  wards.  Thus, 
for  instance,  Geoffrey  de  Mandeville  pays  20,000  marks  for 
his  marriage  with  Isabella,  Countess  of  Gloucester,  and  for 
the  possession  of  her  lands  (Hardy,  Bot.,  xxz.).  The  varied 
marriage  dues  are  directed  to  such  ends  as  these ;  **  ut  rex 
concederet  ei  d/wcere  uxorem;  ut  ducat  uxorem  ad  veUe  suwm; 
ne  ca/piat  virum  nisi  quern  voluerit;  "  Lucia  Gomitissa  Gestriffi 
pays  500  marks,  *'ne  capiat  virum  infra  quinque  annos*' 
(Magn.,  Bot.,  81 ;  Hen.  I.) ;  Gundreda  Gomitissa  100  pounds 
in  sUver,  **nc  maritetur  invita;"  Alicia  Gomitissa  Warewic, 
1000  pounds,  and  ten  palfreys,  '^  quod  sit  vidua,  quamdiu  sibi 
placuerit,  ita  quod  per  regem  non  esforcietw  ad  se  maritand/um, 
et  pro  habenda  custodia  puerorvm  quorum "  (7  Joh.) ;  R.  de 
Seinsperia,  on  the  other  hand,  pays  nine  pounds  in  silver, 
"  quia  renuitfliam  Hascvlphi  Musard"  (8) 

lY.  Wl»  lUnts  of  tfie  Ftocomites  atOr  ;^etmots  in  t|e 

Counties.  These  comprise  local  revenues  of  aU  kinds,  arising 
from  demesne,  dues,  fees  and  forfeitures,  and  small  royalties ; 
which,  in  the  interest  of  the  financial  administration,  are 
massed  together  under  the  head  of  ''  general  farm."  Where, 
in  the  place  of  a  farmer,  a  custom  administers,  he  must  render 


(8)  The  leliefii  of  the  individnal 
kniehtB*  fees  were  already  at  the  time 
of  the  '^DialoguB  de  Boaccario"  (ii.  o. 
10)  fixed  at  100  shUlijigs  (Madoz,  ii 
426).  The  reliefs  of  greater  estates  are 
in  the  *«  Dialogns,"  u,  24,  stiU  ex  hens 
plaoito,  and  only  in  later  times  fixed 
at  100  marks  for  a  baronv  (Madox, 
i.  818)  ;  the  line  between  the  two  has 
been  evidently  drawn  by  the  practice 
of  the  Exchequer.  The  practice  of  tiie 
profitable  feudal  waidshipwill  appear 
from  a  few  examples:  Will  de  St. 
Marie  Church  pays  500  marks  for  the 
wardship  of  K.  Fit^Harding,  "to- 
gether with  his  whole  inheritance, 
Knights'  fees,  female  marriage,"  etc.; 
Simon  de  Montfort  even  pays  10,000 
marks  for  the  **eugtodia  terrarum  el 
heredtB  "  of  Oilbert  de  AnfranviUe  until 
the  mMority  of  the  heir,  *<  with  mar- 
riage, church  patronage,  knights'  fees, 
and  other  appurtenances  and  Tacan- 


n 


oies."  In  frequent  cases  the  wardship 
appointments  are  again  recalled,  b^ 
cause  afterwards  a  person  haa  been 
found  who  offers  more  (Hardy,  Bot^ 
xxxi.).  Still  more  multimrious  are  the 
instances  collected  by  Madox  and 
Hardy  as  to  marriage.  I  may  here 
remind  my  readers  tiiat  the  rolatiye 
value  of  money  in  the  eleventh  cen- 
tury is  generally  fixed  at  ten  times 
that  of  the  present  day.  The  owner 
of  a  smaU  English  knight* s  fee  pays 
accordingly  at  each  change  of  possea- 
sion,  100  shillings  =  7}  marks  =  100 
thalers,  in  silver  value  equal  to  about 
1000  thalers  of  our  money;  the  poe- 
sesBor  of  a  greater  lordship,  100  marks, 
or  about  13,800  thalers  of  our  mone^. 
The  maximum  value  of  a  wardship 
might  amount  to  10,000  marks;  the 
value  of  a  feudal  marriage  even  to  the 
double  of  that 
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a  special  account^  and  deliver  up  the  snrplas  after  deducting 
the  expenses  of  management.  (4) 

y.  W^t  §ixa%  anb  ^nurdBUuntS^  the  latter  of  which  have 
been  already  explained  under  the  system  of  police  adminis- 
tration. The  fines  are  royal  dues  in  the  widest  sense  of  the 
term^  and  are  just  as  characteristic  of  the  system  of  this  ad- 
ministration as  the  amerciaments  with  which  they  are  often 
confounded.  The  position  of  the  King  led  to  a  number  of 
arbitrary  powers,  or  circumstances,  under  which  he  could 
either  grant  or  deny.  It  appears  here  to  be  an  unchangeable 
maxim  that  nothing  which  can  be  refused  is  granted  without 
a  money  payment ;  a  maxim,  the  reminiscence  of  which  enters 
even  into  the  administrative  system  of  the  present  day.  The 
people  of  that  time  appear  to  have  felt  this  system  more 
as  a  burden  than  as  an  injustice ;  for  the  King  had  the  formal 
right  to  act  as  he  did ;  he  proceeded  in  the  same  manner  in 
Normandy,  and  the  Norman  lords  vied  with  the  Exchequer 
wherever  they  could.  The  endless  list  of  fines  can  be  grouped, 
in  some  measure,  under  three  or  four  chief  heads : — 

1.  Fines  for  lAberties  and  Franchises.  The  right  of  the 
landowners  to  hold  feudal  and  manorial  courts  was  often  of 
doubtful  origin,  and  the  extent  of  the  jurisdiction  also  might 
be  called  in  question.  The  deficiency  was  then  made  good 
by  a  fine.  For  instance,  Lucia,  Countess  of  Chester,  paid 
100  marks  for  the  privilege  of  pronouncing  judgment  in  her 
Curia  between  her  vassals  (Madox,  i.  897,  898).  Certain 
counties  under  Henry  III.  obtain  in  this  manner  their  own 
right  of  election,  that  is,  the  right  of  nominating  their  own 
sheriffs.  In  like  manner  the  men  of  Devonshire  pay  twenty- 
three  and  a  half  pounds  in  silver,  and  the  freemen  of  the 
counties  of  Dorset  and  Somerset  similar  sums,  for  leave  to 
choose  their  own  sherifEs  (Madox,  i.  417  et  seq.).  In  this 
manner  the  towns  obtain  the  beginnings  of  self-government : 
London  pays  a  hundred  marks  for  the  privilege  of  choosing 
its  sheriffs  (81  Hen.  I.) ;  Carlisle  ten  marks  for  electing  its 
coroners ;  Cambridge  three  hundred  marks  in  silver  and  one 
mark  in  gold  for  leave  to  have  its  own  Jirma  and  exemption 
from  the  interference  of  the  sheriff  of  the  county ;  Lincoln 
two  hundred  marks  for  Jirma  burgi  and  a  single  immunity 
from  taUagivm.  Sometimes  exemptions,  immunity  from  taU 
lagia,  disforestings,  and  the  like,  were  permanently  granted 

(4)  The  rent  (Jirma)  of  the  sheriff  marks,  which  proTe  how  extensive  the 

is  only  a  o<Aeotion  of  the  middle  and  inrisdiotion  of  the  connty  court  must 

small  reyennee  which  were  to  be  raised  have  b^n  at  that  time.     As  to  the 

within  the  bounds  of  the  county,  or  regulations   affecting  the   individual 

the  special  farm  district    Even  the  accounts  in  the  firma  Viceoomities,  see 

earliest    Exchequer    accounts   of   81  Thomas,  ** Exchequer**  (51). 
Henry  I.,  contain  rents  of  400  and  500 
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upon  a  high  fine  being  paid;  but  then  fresh  dues  were 
paid  for  the  renewal  and  confirmation  of  such  immunities, 
especially  under  a  new  government. 

2.  Fines  in  Actions  at  Law.  From  the  time  of  Henry  11. 
these  were  unlimited.  The  King  grants  permission  for  suits 
to  be  brought  in  the  Boyal  Supreme  Court  instead  of  in  the 
defective  county  courts,  and  at  tiie  same  time  for  an  improved 
procedure  in  taking  evidence  {recognition  jury),  but  only  on 
payment  of  fees.  Hence  the  innumerable  fines,  "  vi  habere^ 
jnstitiam  et  rectum;*'  that  is,  the  permission  to  bring  the 
action  at  court  instead  of  in  the  county.  Each  single  writ 
is  sold,  sometimes  even  with  special  sums  in  the  event  of 
success.  Every  step  in  an  action,  entering  one  court  instead 
of  the  other,  notably  every  inquest  by  jury,  presupposes  a 
fee.  Thus,  B.  de  Luci  pays  Mteen  marks  and  a  pidfrey  to 
obtain  an  inquisition,  "  on  the  oaths  of  twelve  good  men," 
jn  to  what  dues  and  eeorvices  were  owed  him  by  his  tenants 
in  Coupland ;  W.  de  Mahurdin,  twenty  shillings  for  an  inquest, 
whether  he  holds  his  land  by  serjeantry  or  as  a  knight's 
fee.  In  one  case  four  marks  are  paid,  for  substituting  in  the 
assize  six  knights  instead  of  six  others  alleged  to  have  been 
bribed.  Numerous  fines  are  further  paid  that  the  ELing  may 
''help  the  plaintiff  to  his  right;"  for  instance,  on  one 
occasion,  two  hundred  marks,  that  the  King  may  assist  to  re- 
cover a  debt  from  the  Jews.  More  numerous  fines  still  arise 
to  obtain  despatch  in  a  matter.  Frequently  the  parties  offer 
beforehand  a  quarter,  a  third,  or  a  half  of  the  sum  they  claim. 
Sometimes  this  offer  takes  the  form  of  a  bilateral  ''  sponsio,'* 
so  that  either  both  parties  offer  a  sum,  to  obtain  the  same 
object  (concurrent  fine),  or  each  of  the  two  wagers  upon  the 
opposite  issue  of  the  decision  (counter-fine).  Just  as  equivocal 
are  the  great  fines  for  the  King's  **  favour,"  protection, 
mediation,  "  ut  Rexjuvet  eum  versus  N. ; "  "  ut  Rex  manuieneret 
eum.**  Under  John,  a  stay  or  delay  of  the  legal  proceedings 
was  even  granted  in  return  for  money:  '^Robertus  de 
Amouesdal  debet  F.  mar  cos  pro  hahendo  brevi  de  protectume^  ne 
ponatfwr  in  placitum  de  aliqvo  tenemento  suo  nisi  coram  Rege 
vel  per  breve  Regis  ;  et  ut  sit  quietus  de  sectis  et  hundredis,  et  de 
omnibus  placiiis  et  querelis,  excepto  murdro*'  (Rot.  2  Joh.). 
"  Deca/aus  et  Capitvlum  Londonim  II.  paiefridos,  pro  protectione 
ne  vexentwr  contra  libertates  cartarvm  suarum "  (Rot.  2  Joh.). 
In  criminal  matters,  also,  the  rigour  of  the  penalties  and 
amerciaments  was  frequently  mitigated  by  the  previous  pay- 
ment of  a  fine.  The  instances  generally  refer  to  Norman 
magnates :  "  O.  de  Lerec  debet  XX.  m^xrcas  argenU^  ut  rex 
perdonaret  ei  et  Osberto  clerico  suo  nuUivolentiam  sfwam  "  (Magn. 
Rot.,  31  Hen.  L).  '*ii.  c.  de  CLXX.  Mards  argenti,  ut  rex 
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ji^ercJcme^etmaZtvoZ^ntiam  «tMi77i|>ro^2ui  Oeldemni  de  DoV*  (lb., 
81  Hen.  1.).  Further  payments  were  made  ''pro  habenda 
gratia  eP  benevolentia  regis,'*  etc.  Counties,  hundreds,  and 
sheriffs  pay  sums  of  a  hundred  marks  for  an  '^  indulgent 
procedure/'  ''for  a  peaceful  hearing,'*  and  the  like.  To  these 
iBost  be  added  fees  for  release  from  prison,  or  other  favours. 
The  Dean  of  Ely  pays  one  hundred  marks  for  the  release  of 
his  coneuliiiie  and  her  children ;  the  wife  of  Hugo  de  Neville 
two  hundred  htms  for  leave  to  pass  a  night  with  her  husband. 
To  this  category  hefaogs  also  a  fine,  ''pro  licentia  comedendV* 
Instead  of  suffering  a  swIeDoe  of  capital  punishment,  which 
has  been  pronounced,  permhmoa  was  sometimes  given,  on 
payment  of  fees,  to  enter  a  monastaiy,  **  ut  liceat  trcmsferre  se 
ad  habitum  religionis  "  (Bot.  6  Job.). 

8.  Fines  for  concessions  of  favour  in  respect  of  qfficm^  S^tiUB, 
and  dispensations,  notably  for  persons  who  on  payment  of 
fees  receive  their  father's  office,  or  an  office  for  their  relations, 
or  the  grant  of  the  office  of  sheriff,  or  a  special  farming  at 
the  old  farm  rent.  Even  the  offices  of  GhanceUor  and 
Treasurer  are  often  granted  on  payment  of  great  sums  as 
purchase-money.  Conversely,  fees  are  paid  for  release  and 
discharge  from  an  office,  or  for  relief  from  responsibility, 
sometimes  also  "  tU  rex  faciat  recipi  compotwm  sine  ira  et 
indignatione.''  Fmrther,  fees  for  the  granting  of  trade  and 
industrial  privileges,  especially  for  the  renewal  of  the  gUdm, 
for  licence  to  export  com,  and  so  on.  After  19  Henry  IH., 
and  probably  even  earlier,  orders  were  periodically  issued  to 
the  sheriffs,  "quod  omnes  iUi,  qui  de  nobis  tenent  in  capite 
eudum  unius  mVLiixs  vel  phis,  et  mUites  non  sunt,  arma  capiant  et 
se  mUites  fieri  fa/Aaunt''  Cli  payment  of  fees  "  dispensations  " 
are  also  granted;  hence  the  numerous  fines  "pro  habendo 
respectu  de  miiitia,'* 

4.  Fines  for  regranting  of  Fiefs  and  for  Alienations.  A 
portion  of  the  Exchequer  documents  on  this  subject  are  printed 
under  the  title  "  BotuU  Finium,"  and  contain  important  deal- 
ings respecting  the  inheritance  and  alienation  of  Crown  fiefs. 

This  classification  is  sufficient  to  show  what  a  continual 
source  of  wealth  the  fines  were  to  the  royal  Treasury.  Crown 
vassals  made  an  additional  payment  in  such  cases  as  "  amum 
reginm.'*  (5) 

mixed  fines  with  ten  Bub-headings. 
Ab  to  the  division  into  voluntary  fines 
or  '*  oblations  "  and  involuntary  fines, 
see  Hardy,  Introd.,  xviii.  As  to  money 
payments  for  permission  to  choose  their 
own  sheriff  in  the  county,  see  Bfadox,  i. 
416, 417,  420 ;  Hardy,  Introd.,  p.  xziz. 
As  to  the  additional  payment  of  the 
aurum  reginm,  Ellis,  i.  172. 


(5)  The  fines  are  arranged  by 
Madox,  i.  895,  425,  456,  under  numer- 
ous headings,  for  whidi  I  have  sub- 
stituted a  more  simple  arrangement. 
Hardy,  ''Botuli  Finium,"  makes  three 
classes :  (1)  Fines  for  the  concession 
and  confiinnation  of  liberties  and  fran- 
chises ;  (2)  fines  for  proceedings  in  an 
action,  with    five    sub-divisions;    (3) 
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YI.  Slfb%f  'STallages,  SbCUtages.  (6)  In  principle  the  knight's 
estate  is  certainly  held  free  from  all  taxation  of  villeins, 
**  quietwm  ab  omnibus  gUdis  et  omni  opere,**  as  solemnly  con- 
finned  by  the  charter  of  Henry  I.  But  the  feudal  auxUia 
reserved  to  the  King  extraordinary  contributions  on  the 
occasion  of  the  knighting  of  his  son,  the  marriage  of  his 
daughter,  and,  in  case  of  necessity,  for  his  release  from 
captivity,  (a) 

The  common  taxes,  tallagia,  were  raised  from  time  to  time 
as  need  required  from  royal  towns  and  farmers  on  the  royal 
demesnes.  Although  the  reorganization  of  the  military  system 
had  led  to  the  exemption  of  the  smaller  freeholders  from  the 
military  service  and  from  the  burdens  of  the  militia,  yet  the 
feudal  system  deemed  it  necessary  to  retain  a  fair  compensa> 
tion  by  levying  a  subsidy  in  the  form  of  occasional  money 
contributions  (tallagia).  An  inseparable  concomitant  of  the 
feudal  system,  the  taUagium  (''  taiUe '')  made  its  appearance 
in  England  with  the  Conquest ;  and  the  strong  political  de- 
velopment of  the  feudal  system  insisted  that  all  classes  should 
be  as  far  as  possible  proportionately  burdened.  As,  in  fact, 
the  old  popular  army,  which  existed  side  by  side  with  the  feudal 
militia,  had  never  been  expressly  abolished,  and  indeed  from 
the  time  of  Henry  H.  had  gradually  been  revived,  the  practice 
of  the  Exchequer  dealt  with  the  possessions  of  farmers  and  of 
towns  in  some  degree  according  to  the  analogy  of  ^e  feudal 
estates  proper,  by  confining  the  tallagia  and  auxUia  to  cases 
of  honour  and  necessity,  though  such  cases  received  a  more 
comprehensive  interpretation  than  where  the  feudal  tenants 
were  concerned.  Hence  aids  and  tallages  are  frequently  taken 
together,  and  are  denoted  as  "  dona  "  or  '^  aimlia"  or  by  other 
more  courteous  terms.  The  towns,  in  order  to  avert  a  too 
rapid  return  of  taxation,  often  payed  voluntary  dona^  **pro 
bono  adventu  regis,*'  ^pro  dono  novi  anni,'*  "to  conciliate  the 


(6)  The  beginnings  of  a  direct  taxa- 
tion are  olaasifled  by  Madox  as  aids, 
tallages,  and  soutages ;  partly  for  sub- 
stantial reasons,  and  partly  beoanse 
the  names  in  early  times  are  confused. 
Madox  adds  also  to  this  eronp  the 
cuttumtSy  the  customary  dutiee  on 
wool,  sheepskins,  and  leather,  which  I 
have  alr^y  mentioned  above  as 
ancient  sources  of  revenue.  The  goods 
liable  to  duty  were  wine,  general 
merchandise,  and  wooL  The  old  duty 
on  wine  was  caUed  **  prisage,"  that  is, 
the  tenth  cask  from  every  ship  at  the 
price  of  twenty  shillings.  The  second 
customary  duty  (general  merchandise) 
was,  as  a  rule,  in  the  form  of  one- 


fifteenth  or  a  similar  proportion,  and 
was  paid  as  a  fee  for  licence  to  trade. 
The  toU  on  wool  remained  until  the 
reign  of  Edward  I.  in  a  very  irregular 
state.    (Stubbs,  iL  523.) 

(a)  The  auxUia,  aids,  were^  by 
right,  limited  to  the  three  enumerated 
cases.  But  as  the  subfeodaries  were 
fond  of  extending  these  oases,  and  as, 
in  its  analogous  application  to  the  royal 
boroughs  and  demesne  villages,  uie 
notion  was  still  further  extended,  there 
resulted  a  general  tendency  to  extend 
the  aids  to  other  cases  of  need,  which, 
after  the  times  of  Magna  Gharta  be- 
came the  beginning  of  the  grant  of 
subsidies  by  Sie  estates  of  the  realm. 
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King/'  and  so  on,  which  all  flow  together  with  the  system  of 
the  fines.  (5) 

The  shield-moneys,  *' scuitagiay''  afterwards  became  still 
more  important.  The  constitution  of  the  feudal  militia, 
brought  oyer  from  Normandy,  appeared,  in  the  long  run, 
not  quite  suited  to  the  insular  position  of  England.  So  soon 
as  the  internal  affairs  were  settled,  it  was  no  longer  a  question 
of  short  campaigns  at  home,  but  of  a  number  of  permanent 
garrisons,  and  long  campaigns  against  Wales,  Scotland, 
Ireland,  and  France.  For  both  needs  the  feudal  militia  with 
its  short-service  system  was  insufficient.  Hence  the  Norman 
kings  at  all  times  kept  a  paid  soldiery,  and  allowed  some 
of  those  liable  to  military  service  to  buy  themselves  off  for 
certain  campaigns.  According  to  a  trustworthy  authority, 
in  the  second  year  of  Henry  II.  the  prelates  were  for  the 
first  time  allowed  to  pay  twenty  shillings  per  fee  instead  of 
famishing  a  Boldier  for  the  eai^pai^  i^st  Wales.  The 
first  general  imposition  took  place  in  6  Henry  II.,  for  the 
campaign  against  Toulouse,  with  two  marks  per  fee  from  all 
Grown  vassals,  under  the  name  of  '^  donum.*'  In  18  Henry  II., 
for  the  army  in  Ireland,  partly  actual  service  and  partly 
money  payments,  under  the  name  of ''  scutagia"  were  accepted. 
In  like  manner  in  88  Henry  H.,  for  a  campaign  against 
Wales,  twenty  shillings  per  fee  were  raised  '^  a  militibus  qui 
non  abierunt  cum  regeJ*  From  this  time  the  imposition  of 
soutage  instead  of  personal  service  became  more  and  more 
regulated,  payable  by  all  tenentes  in  capite  alike  '^de  corona'' 
and  "  de  honored'  The  paying  Grown  vassals  are  then  allowed 
to  raise  from  their  sub- vassals  the  same  sum  per  fee  **ut 
hdberent  scutagia  sua.**     Occasionally  the  King  raises  them 


(b)  The  taUagia  (Iffadoz,  i.  693,  seoB. 
792-751)  are  a  specifio  oroation  of  the 
feudal  system.  The  greater  landed 
proprietors,  who  as  a  standing  army 
nad  taken  npon  themselves  the  defence 
of  the  realm,  demanded  that  those  land- 
owners who  were  not  bonnd  to  knights' 
aenrioe  should  pay  their  proportionate 
ahaie  in  money.  The  insolenoe  of 
the  aimed  and  waxHikiUed  classes  in 
France  designated  all  the  rest  as 
•^taUhbUB,'*  and  from  the  landlords' 
point  of  Tiew  as  "  eorveablesJ*  In  Eng- 
land also  the  **  iaiUe  "  was  enforced  so 
mnoh  as  a  matter  of  course,  that  even 
the  great andpowerfal  city  of  London, 
in  7  Hen.  III.,  paid  1000  marks;  26 
Hen.  IIL,  1000  marks;  37  Hen.  IIL, 
1000  marks,  in  addition  to  twenty 
marks  in  gold;  16  John,  2000  marks, 
taUagicL    The  hardship  lay  in  the  on* 


certainty  of  the  oases  and  of  the  fre- 
quent recurrence  of  the  taxation.  In 
£n^land  two  special  reasons  concurred 
which  gave  the  dassee  liable  to  the 
**taiUe"  a  peculiar  claim  to  more 
equitable  treatment.  The  first  was 
the  retention  and  later  revival  of  the 
militia  by  the  assize  of  Henry  IL  ; 
the  **tttUlablet**  were  here  never  an 
unarmed  class,  but,  on  the  contrary,  in 
every  generation  did  sood  service 
alike  a^inst  the  rebellious  barons 
and  agamst  the  Scotch  invaders.  The 
other  reason  lay  in  the  ^firma  hurgi ; " 
in  order  to  raise  the  fee  fiBurm  rents  of 
the  towns  in  tunes  of  necessity,  certain 
towns  were  promised  that  their  contri- 
butions should  not  be  increased,  which 
now  furnished  a  reason  for  continual 
claims,  and  also  for  disputes  as  to  the 
amount  of  the  taxation. 
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immediately  by  royal  order  from  the  sub-yassals  in  manum 
8uam.  The  raising  of  the  new  fee-duty  from  that  time  con- 
stitutes a  new  official  duty  of  the  sheriff,  who,  on  being  ap- 
pealed to,  lends  the  Grown  vassals  assistance  in  exacting  the 
sctUagia  from  their  under-vassals.  (c) 

YII.  The  final  heading,  ^ccfllental  Income^  embraces 
treasure-trove,  goods  cast  away  by  the  thief  (waifs),  wrecks, 
the  movable  property  of  felons,  of  persons  executed,  of  fugi- 
tives, and  of  outlaws,  deodands,  and  other  smaller  royalties, 
which,  where  they  have  not  been  granted  to  private  persons, 
are  for  the  most  part  raised  and  exacted  by  the  sheriff. 
Dating  from  the  Anglo-Saxon  period,  the  common  obligation 
of  the  inhabitants  to  make  roads,  bridges,  and  forfaresses 
(trinoda  neceaititaB)  still  continues,  as  also  the  foraging  of  the 
royal  servants  on  journeys  (pwrveycmce)  which  in  later  times 
became  a  standing  public  grievance.  Finally,  the  so-called 
''  Danegeld,"  which  in  spite  of  its  abolition  under  Eadward 
the  Confessor,  was  still  raised  from  certain  estates.  (7) 

Considering  this  accumulation  of  sources  of  income,  it  can 


(e\  As  to  touiagia,  Madoz  affords 
us  the  complete  history  of  its  gradual 
origin.  The  ^  Dialogns  de  Soaoearia  " 
recognizes  the  Bcutagia  as  a  finan- 
cial practice ;  **  Fit  itUerdum,  ut  immi- 
nente  vd  inturqerUe  in  regntun  ho$tium 
maoMnaiione,  aeaemat  rex  de  Hngulie 
feodis  miliium  ewnmam  aiiquam  iohi, 
tnarcam  eeUieet,  vel  Ubram  unam ;  unde 
miUtilmi  aHpendia  vel  donoHffa  euoee- 
dant.  MamiU^enim  prineepe  elipendi- 
arioe  quam  domestioos  beUtcis  exj^nere 
ocuibus.  Hmc  itaaue  eumma,  quia  no- 
mine eeutorum  tomhur,  eeutagium  no- 
minatur"  As  to  the  early  combina- 
tion of  the  expressions,  **auxilia" 
**aouiagia;*  '^taUagia,"  '^hydagia,'* 
and  '^dona,''  see  Bfadoz,  i.  580,  680. 

(7)  As  an  item  of  the  Accidental 
Income  (Madoz,  i.  842)  the  Danegeld 
is  also  mentioned  in  the  legal  books 
(Bdw.  Gonf.  11 :  Hen.  10,  sec.  1,  16 
Cart.  civ.  Lund,  sec  2;  Madoz,  i. 
686-694.  Thomas,  •*  Exchequer,'' 
p.  41;  Sinclair, « Revenue,"  i.  69,70, 
72).  This  payment  was  expressly 
abolished  under  Badwaid  the  Oon- 
fesBor,  and  is  mentioned  in  Domes- 
day Book  in  one  passage  only  (Stam- 
ford, 386  b).  Nevertheless,  it  occurs 
very  frequently  in  the  later  revenue 
accounts,  especially  under  Henry  I.  as 
an  impost  upon  certain  estates.  This 
difficulty,  which  is  remarked  both  by 
Freeman  and  Stubbs,  can  be  explained 
by  the  following  consideration.  The 
Danegeld  as  a  lawful  tax,  wasabolished, 


and  remained  so,  but  the  old  valuation 
of  the  productive  returns  of  ordinary 
lands  Kir  the  raising  of  the  former 
tribute  was  often  retamed  on  the  occa- 
sion of  the  later  exaction  of  *^iaUagia/' 
**  dona^  '<  aAuMiaJ^  to  avoid  making  a 
fresh  valuation  each  time.  The  old 
established  rate  on  the  productive  re- 
turns was  therefore  called  Danegeld. 
Kow  it  is  perfectly  correct  that  the 
general  ground-taxes  (oaruoogio,  ftydo- 
gia^  etc),  re-introduced  in  later  times, 
correspond  to  the  scale  of  the  old 
Danegeld  taxation.  Bat  it  is  very 
comprehensible  that  in  the  laws  and 
ordinances  the  hated  name  ''Dane- 
geld," with  its  humiliatiag  memories, 
was  studiously  avoided.  Bvery  revival 
of  ^ Danegeldum'*  would  have  had  the 
preposterous  result,  that  the  numerous 
Mcemptions  from  the  tax  would  have 
revived  also,  whilst  in  the  oourse  of 
business  in  the  Excheauer  no  one 
scrupled  to  denote  the  old  taxation  of 
the  produce  of  an  estate  subject  to 
the  common  burdens  by  the  term 
'*  Dane-money." 

Though  the  most  recent  English  his- 
torians desoribe  the  gradual  fonuatioa 
of  a  new  system  of  land  taxation  in 
this  epoch  as  a  disguised  revival  of 
the  Dane-money,  this  in  nowise  de- 
scribes the  position  of  affairs ;  but  the 
course  of  events  wiU  probably  be  more 
correctly  represented  in  the  following 
account. 
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well  be  understood,  how  the  myth  arose  that  the  Conqueror 
raised  a  daily  income  of  d91060  80a.  3i.  from  contributions 
(OrdericuSy  Yit.  iv.  p.  628),  one  of  the  numerous  exaggerations 
of  later  historians,  which  perhaps  is  based  upon  an  arbi- 
trary counting  up  of  the  highest  amounts  of  revenue  in 
certain  years,  whilst  under  later  reigns  the  most  favourable 
financial  balance  scarcely  reached  a  sixth  of  that  income. 

Among  the  manifold  sources  of  revenue  to  the  Grown, 
undeniably  the  most  important  for  the  future  of  the  Ex- 
chequer and  the  Constitution  was  the  sctUngium,  which 
arose  under  Henry  II.  from  the  conversion  of  the  feudal  ser- 
vices into  money ;  because,  according  to  the  position  of  affairs, 
in  time  a  uniform  land-tax  was  naturally  developed  from  it, 
and  from  that  a  uniform  income-tax,  which  can  be  followed 
up  from  its  first  beginnings  in  this  place  to  the  close  of  the 
period. 

After  the  privileged  landed  proprietors,  from  the  greatest 
Crown  vassals  downwards,  had  been  subjected  to  heavy  money 
contributions,  which  were  equivalent  to  the  actual  burdens 
of  feudal  service,  that  impediment  had  been  overcome  in 
England  which  on  the  Continent  caused  the  failure  of  land 
and  income  tax.  As  soon  as  the  governing  class  has  been 
made  to  contribute  in  proportion  to  its  means,  the  develop- 
ment of  a  just  and  rational  system  of  taxation  meets  with  no 
more  obstacles.  At  first  a  uniform  hide^tax  could  be  levied ; 
for  the  unprivileged  landowners  could  certainly  not  with- 
draw themselves  from  a  uniform  taxation  of  the  hides,  when 
the  privileged  classes  were  taxed  in  full,  in  proportion  to  the 
amount  of  their  possessions.  The  farmers  of  the  demesne 
and  the  cities  had  been  already  intduded,  paying  taxes  just  as 
the  knights'  fee  estates  did  under  the  names  of  *'  taUagia,'' 
**  donay*  **  atLxUia ; "  being,  in  fact,  taxed  quite  as  often  as, 
and  even  oftener  than,  the  knights'  fees ;  and  this  although 
ttieir  landed  property  had  been^  certaioly  valued  quite  as 
highly.  But  aU  other  tenants  of  the  great  feudal  estates 
found  themselves  in  i;he  same  position ;  for  the  lord  had  at 
last  no  other  way  of  raising  his  auxilia,  ^cutagia^  and  relevia 
except  by  taxes,  protection-moneys,  rents,  and  work  done  by 
his  dependants.  Already  under  William  the  Conqueror, 
during  the  great  and  heavy  distress  of  war  (a.d.  1084),  the 
expedient  Imd  been  adopted  of  levying  a  uniform  hide-tax 
throughout  the  whole  country.  This  was  done  at  a  time 
when  no  Domesday  Book  had  been  compiled,  and  the  division 
of  the  feudal  burdens  was  beset  with  insurmountable  diffi- 
culties. In  view  of  the  threatened  Danish  invasion  at  that 
time,  a  war-tax,  of  an  amount  till  then  unheard  of,  being 
eeventy-two  pence  for  every  hide,  was  levied,  by  which  the 
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whole  of  the  landed  proprietors  in  the  country  were  induced 
to  take  the  universal  oath  of  allegiance^  and  to  accept  its 
consequences  (a.d.  1086).  A  similar  situation  arose  a  century 
later,  when  the  levying  of  a  '^  Saladin  tithe  "  for  a  Crusade 
(a.d.  1188),  and  the  ransom  of  Bichard  I.  from  captivity 
(a.d.  1198),  required  the  immediate  raising  of  unheard-of 
sums.  The  feudal  burdens  meanwhile  were  fixed  and  dis- 
tributed by  the  Exchequer,  and  the  vassallage,  true  to  the 
tendency  of  all  tax-paying  landowners,  clung  as  long  as  pos- 
sible to  the  scale  of  contributions  according  to  the  register. 
Hence  on  these  occasions  land-taxes  were  levied  cumulatively 
upon  all  landed  property ;  but  the  auxilia  of  the  knights'  fees 
were  still  rated  according  to  the  scale  of  the  scutages,  the 
other  estates  according  to  hides,  and  therefore  the  last-named 
tax  was  designated  as  ''  canicagiumJ*  As  early  as  the  year 
1198,  under  Bichard  I.,  a  general  taxation  of  the  landed 
estates  was  resumed,  in  which  a  uniform  impost  of  five 
shillings  was  raised  upon  each  carucagium  or  hundred 
acres  of  land  (Stubbs,  i.  610) ;  not  an  immoderate  rate,  but 
one  which  nevertheless  met  with  opposition  among  the  great 
proprietors,  and  especially  among  the  clergy,  and  could  not  be 
raised  without  difficulty.  It  was  natural  that  the  feudal  pos- 
sessors should  not  willingly  acquiesce  in  such  a  sudden  change 
in  the  scale  of  levying;  i.e.  according  to  acreage  instead  of 
the  feudal  register;  wherefore  it  came  to  pass  that  after- 
wards the  sctUagia  were,  for  a  time,  .raised  separately  from 
the  carucagium  on  such  estates  as  did  not  owe  kaights' 
service. 

As  in  this  way  a  simultaneous  taxation  of  the  whole  of 
the  landed  property  arose,  there  was  naturally  connected 
with  it  a  simultaneous  taxation  of  movable  property.  The 
taUagia  of  the  demesne  farmers,  towns,  and  tenants,  were 
estimated  not  only  according  to  the  income  of  landed  property, 
but  according  to  the  total  capability  of  performance  on  the  paxt 
of  the  subjects,  and  accordingly  the  personal  property  was 
similarly  estimated,  which  in  cities,  owing  to  their  industry 
and  trade,  was  of  considerable  importance.  The  very  first  en- 
deavour made  to  include  this  source  of  income  proportionately, 
led  to  a  taxation  according  to  percentage  or  fractions  of  the  total 
income,  which,  from  the  time  of  Bichard  I.  onwards,  gradually 
appear  in  addition  to  the  land-taxes  as  tenths,  devenths, 
thirteenths,  seventeenths,  and  other  fractions.  The  Saladin 
tithe  of  the  year  1188  is  again  the  first  precedent  for  a  uni- 
form taxation  of  personal  property,  which  was  levied  cumu- 
latively with  the  land-tax.  For  Bichard's  ransom,  there  was 
levied  at  one  and  the  same  time  a  Bcutagivm  from  the  knights 
fees,  a  carucagium  from  real  estate,  and  a  proportion  of  tiieir 
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income  from  the  cities  and  from  the  rest  of  the  population. 
In  this  an  improvement  was  distinctly  visible  on  the  valuation 
system  of  the  taUagia,  against  which  only  the  clergy  raised 
objections  on  its  being  afterwai*ds  repeated. 

The  modes  of  taxation  that  had  thus  come  into  practice 
were  immediately  abased  by  King  John  in  his  own  fashion. 
Even  in  the  first  year  of  his  reign,  John  increased  the 
carucagium  from  two  to  three  shiHinjgs,  the  scutagium  from 
£1  to  two  marks,  and  levied  the  latter  from  year  to  year. 
In  the  year  1208  he  levied  one^seventh  on  the  personalty  of 
the  Grown  vassals,  in  1204  an  auxilium  from  the  knights, 
and  in  1207  one-thirteenth  on  the  personal  property  of  the 
whole  country.  Against  these  innovations  there  naturally 
arose  an  opposition  on  the  part  of  the  Grown  vassals,  and, 
indirectly,  of  the  whole  nation.  It  was  the  crown  vassals 
who,  in  the  first  place,  were  thereby  injured  in  their  rights  of 
possession.  The  levying  of  scutage  had  been  established 
without  opposition,  so  long  as  it  was  only  levied  in  moderate 
sums,  as  a  favour  accorded  to  those  feudal  vassals  who  did 
not  serve  in  the  campaign.  But  now  a  payment  of  this  kind 
was  to  be  extorted  regardless  of  the  question  whether  the 
feudal  vassal  wished  to  serve  in  person  or  not,  whether  a 
campaign  was  intended  or  not,  or  whether  a  case  of  honour 
or  necessity  had  curisen,  which  obliged  the  feudal  vassal  to  pay 
a  pecuniary  aid.  Herein  lay  a  fundamental  alteration  of  the 
original  conditions  under  which  the  military  fees  were  granted 
and  held ;  the  feudal  estates  were  thus  reduced  to  the  level  of 
the  common  landed  estates  which  were  bound  to  a  carucagivm. 
But  the  greatest  wrong  done  to  the  Grown  vassals  was  un- 
doubtedly the  rough-and-ready  exaction  of  a  seventh  on  their 
personal  property,  which  placed  the  tenentes  in  capite  upon  the 
same  footing  as  the  taUiablee.  Such  demands  had  certainly 
not  been  made  upon  them  since  the  days  of  William  Bufus 
and  his  treasurer,  Flambard ;  and  against  such  a  course  of 
action  the  charter  of  Henry  I.  had  given  the  solemn  promise 
that  the  military  fees  should  remain  free  from  all  demands 
beyond  their  military  duty  (Gharters,  p.  101).  The  time  had 
arrived  when  an  agreement  with  the  Grown  vassals,  and  their 
consent  to  the  imposition  of  auxilia  and  Bcutagia  could  no 
longer  be  dispensed  with ;  and  thus  the  taxation  question  had 
reached  the  stage  of  Magna  Gharta  (cap.  18). 
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CHAPTER  XIV. 
^1^  Xorman  ffixcl^equer. 

As  the  financial  system  is  the  centre  of  gravity  of  the  soyereign 
rights  of  the  Norman  State^  so  it  is  also  the  foundation  and 
basis  of  the  permanent  offices  and  official  institutions  of  the 
State.  The  hereditary  monarchy  has  found  a  stronghold  in 
its  new  deniesnes  and  in  its  feudal  suzerainty,  upon  which 
rests  the  defensive  strength  of  the  regenerated  State.  But 
this  political  system  is  cdso  pervaded  by  a  financial  spirit, 
which  goes  far  beyond  the  mere  necessities  of  existence,  and 
does  not  shrink  from  subordinating  even  the  administration  of 
justice  to  the  interests  of  revenue.  As  long  as  the  spirit  of  the 
Norman  sovereignty  is  paramount  in  the  history  of  England, 
finance  is  the  centre  of  all  government ;  where  provinces,  dis- 
tricts, and  towns  were  all  subjects  of  general  or  special  fee-farm 
tenure,  the  most  important  administrative  council  could  only 
have  the  character  of  a  financial  department,  similar  to  a 
''war  and  demesne  chamber,"  or  a  ''general  directorium" 
in  the  later  constitutions  of  the  Continent.  This  is  the 
meaning  of  the  Norman  Exchequer  {Echiquier) ;  and  having 
regard  to  its  paramount  importance  I  shedl  proceed  at  once 
to  discuss  the  origm  and  external  form,  the  procedure,  and 
the  personnel  of  the  Exchequer  in  connection  with  the  financial 
control. 

I.  The  Origin  of  the  Exchequer.  It  is  not  in  itself  impro- 
bable that  the  Conqueror  organized  his  financial  department 
according  to  the  custom  in  Normandy,  where  an  "  Echiquier  " 
had  a  promin^it  position  in  the  twelfth  century  as  the  hLghest 
government  department  and  court  of  law.  The  English 
Exchequer  is,  indeed,  only  a  part  of  the  Curia  Regis,  and  is 
accordingly  styled  in  official  language  Curia  ad  Scaccariam. 
But  in  contradistinction  to  the  «ther  functions  of  the  central 
government,  which  are  merely  temporary  and  periodical,  the 
Exchequer  forms  the  one  firmly  organized  governmental 
department,  "  Curia/mm  omnium  apud  Anglo-Normannos  anti- 
quissima  "  (Hickes,  Diss.  Epist.,  p,  48),  in  which  the  current 
administration  appears  united.  The  name  ''  scaccarium**  is 
referred  in  the  Dialogus,  i.  1,  to  the  diapered  cloth  which,  for 
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the  purpose  of  calcuMoiK  tCAOunts,  was  spread  out  like  a 
chess  board  over  the  table^  rovwiiritkh.  the  sittings  were  held. 
**  Scaccariwn  tabvla  est  qvadrangvitt^  qv»  longitvdinis  quasi 
decern  pedum,  latitudinis  quinqtie,  aa  modum  menem  cir' 
cumsedentHms  appoeita,  undique  habet  linibum  dbiiiidinis  quasi 
quatwoT  digitarum,  ne  quid  appositum  exddat.  Superponitwr 
autem  Scacca/rio  superiori  pannus  in  Termino  Pasctuse  emptus, 
sum  quUibet,  sed  niger,  virgis  distinctus,  distantibus  a  se  virgis 
vd  pedis  vel  palmm  extentm  spatio,**  Tear  after  year  we 
find  a  number  of  great  functionaries  and  royal  officials,  with 
numerons  clerks,  assembled  round  this  account  table,  employed 
in  receiving  payments  from  the  sheriffs,  the  special  farmers, 
and  custodes,  in  scrutinizing  their  accounts,  and  giving 
receipts ;  imposing  and  receiving  periodical  aids,  tallages,  and 
scutages;  appointing  the  sheriffs  and  other  fermors  and 
cugtodes,  and  calling  them  to  account;  deciding  legal  disputes 
within  their  administrative  jurisdiction ;  directing  payments 
to  be  made  for  the  needs  of  the  royal  family,  their  trains  and 
servants,  for  war  supplies  and  garrisons,  for  paying  the  King's 
creditors  from  loans,  and  for  administrative  expenses  of  all 
kinds — all  this  being  done  under  the  personal  superintendence 
of  the  King,  or  according  to  his  actual  or  supposed  personal 
pleasture.  Consonant  with  these  functions,  two  divisions  were 
early  formed:  (1)  the  account  department,  or  scaccarium 
majus;  (2)  the  receipt  department,  or  scaccoA^m  de  recepta, 
recepta  scaccwrii,  scaccarium  inferius.  The  one  division  after- 
wards had  its  office  on  the  right,  the  other  on  the  left  side  of 
Westminster  Hall.  The  rooms  where  the  sittings  were  held 
were  often  distinguished ;  the  state  session-room  with  the 
throne  was  scaccarium,  »ui  the  narrow  sense  of  the  term ;  and 
the  smaller  council-room,  thalamtm  baronwn.  These  words, 
which  are  always  ambiguous,  denote  alike  the  place  of  the 
official  administration,  and  the  functionaries  themselves; 
the  chamber,  in  which  the  specie  is  actually  deposited,  is 
8]>ecially  called  thesaurus  regis,  (1) 


(1)  Ai  to  the  origin  «nd  extomal  form 
of  the  Ezoheqoer,  the  chief  anthority 
is  the  ^DiafogDB  de  Scflooario,"  a 
tieatiM  nwm  the  law  of  the  Ez- 
eheqner,  which  Madoz  (part  ii)  has 
printed,  and  ftimi<hed  with  copious 
notes.  It  gives  evidence  of 'the  early 
natmed  development  of  the  adminis- 
trative machinery,  and  is  a  marveUous 
tettimony  to  the  official  views  respect- 
ing the  State,  such  as  is  hardly  to  be 
fonnd  elsewhere  in  the  Middle  Ages. 
Gemsins  Tilbnrgensis  was  formerly 
regarded  as  the  anthor;  Madox  (u. 
834-84d)  assigns'it  to  Bioardus,  FUios 


NlgelM,  a  oonrt  chaplain  of  fieiiry  IL, 
afterwiurds  Bishop  of  London,  atnd 
grandnephew  of  Boger  of  Salisbory, 
the  great  minister  of  Henrv  L  Its  date 
may  be  fixed  with  tolerable  certainty 
for  1178.  In  later  times  the  institn- 
tions  of  the  Exchequer  have  again  been 
the  subject  of  an  exhaustive  mono- 
sraph,  prhited  for  private  circulation 
bv  I".  S.  Thomas,  *<  History  of  the 
Exchequer  "  (1846) ;  and  another  pub- 
lication of  Thomas  (also  unpnbliBhed), 
**  Notes  of  Materials  for  the  History  of 
Public  Departments  "  (1846).  Certain 
Treasury  Beoords  have  been  printed  by 


180 


Constitutional  History  of  England. 


II.  The  course  of  business  in  the  Exchequer  embraces  in  its 
early  arrangement — 

1.  Payments  into  the  Treasury,  These  are  made  in  the 
counting-house  (office  of  tellers)  in  gold  or  silver  coin.  The 
pound  (livre)  of  the  Norman  period  is  an  actual  pound  of  silver 
of  twenty-four  half-ounces,  and  is  divided  into  twenty  shillings, 
and  the  shilling  into  twelve. pence.  The  silver  penny  (denarius) 
is  the  regularly  minted  current  coin.  The  mark  in  silver  is 
accordingly  thirteen  shillings  and  fourpence;  the  shilling 
about  the  value  of  a  Prussian  Thaler.  The  gold  mark  is 
equivalent  to  nine  silver  marks.  These  values  are  fairly  per- 
manent. It  was  not  until  Henry  YI.  that  the  coin  had  lost 
about  a  third  of  its  silver  contents.  But  the  irregularity  of 
the  coinage,  as  w«ll  as  the  depreciation  caused  by  wear,  and 
by  forgeries,  led  to  special  precautionary  measures.  In  the 
case  of  payments  ad  scalam,  sixpence  in  the  pound  was 
demanded  "  to  make  good  weight ;  "  in  payments,  ad  pensuniy 
more  than  sixpence.  Where  the  purity  was  doubtful,  a 
smelting  test  was  applied;  but  this  also  was  remitted  on  pay- 
ment of  one  shilling  per  pound  (nominal  combustion).  The 
payment  is  entered  in  an  account  book,  and  from  this  trans- 
ferred to  a  strip  of  parchment,  called  the  **  bill,"  or  ^^  tellers' 
bill."  This  stpp  of  parchment  falls  through  a  pipe-like  open- 
ing into  the  "tally  court,"  where  a  "tally"  is  made  of  it. 
This  tally  is  a  piece  of  dry  wood,  on  which  the  "  cutter  of 


the  Becord  Cominissioii.  The  oldest 
existing  Botulus,  called  5  Stephen 
(edit  Hunter,  1833),  may  be  placed, 
on  convincing  evidence,  as  early  as  the 
Blst  year  of  Henry  L  As  to  the  institu- 
tion of  the  Norman  Echiquier,  see 
Madox,  i.  162-165;  Wamkonig,  Fran- 
zosiohe  Reichs-  und  Bechts-Geschichte, 
i.  346;  Bch'afiher,  Franzesische  Btaats- 
und  Beohts-Oeschichte,  ii.  408,  409. 
Its  introduction  from  Normandy  is 
proved  by  the  **  Dialogus  de  Scacoario," 
**  ah  ip$a  regni  eonquititione  per  rsgem 
Withelmum  fcusta  cmpisse  cUoUuTf 
9umpta  tamen  ipntu  roHone  a  ScaO' 
eano  troMmoYino"  (Dial.  i.  4),  as 
well  as  by  the  Latin  terminology  of 
the  Exchequer.  In  any  case  that 
evidence  proves  the  existe)ice  of  the  Ex- 
chequer under  William  the  Conqueror, 
though  an  actual  importation  from 
Normandy  cannot  besubstantiated.  My 
former  view  '(after  Floquet,  Histoire 
du  Parlement  de  Normandte,  p.  8), 
that  a  Norman  Exchequer-roll  was 
existing  as  early  as  the  year  1066,  is 
certainly  based  upon  an  error  (Stubbs,  i. 
377),  but  so  is  also  the  opinion  of 


Bishop  Stubbs,  that  the  Eehiquier  of 
the  island  of  Sicily  was  imported  into 
England  by  an  English  Exchequer 
clerk,  Thomas  Brown  (see  the  ^  Trans- 
actions of  the  Academia  Beale,"  d 
Bome  (28th  April,  1878) ;  all  the  exist- 
ing legal  records,  and  Treasury  rolls 
of  Normandy  are  of  so  much  later 
origin,  tiiat  it  cannot  be  proved  from 
the  later  constitution  of  the  Norman 
Eehiquier  that  the  English  was  formed 
after  its  model.  (See  also  Libermann, 
*'  Einleitung  in  den  Dialogus  de  Scao- 
cario,**  (^ottingen,  1865.)  The  con- 
troversy is  after  all  merely  nominal; 
for  the  close  connection  of  the  judicial 
and  finance  administration  was  in  the 
Middle  Ages  ererywhere  a  matter  of 
course,  and,  even  if  the  name  of  Etki- 
quier  arose  earlier  in  Normandy,  yet 
the  English  institutions  were  so  closely 
connected  with  the  county  government, 
and  the  machinerv  was  so  finely 
developed  by  the  omoials  under  Henry 
I.  and  Henry  II.,  that  the  materiad 
part  of  the  institution  certainly  belongs 
to  the  Anglo-Norman  state. 
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the  tallies"  has  to  cut  notches  corresponding  to  the  sum 
paid ;  whilst  the  "  writer  of  the  tally  "  writes  the  sum  down  on 
both  sides  of  the  wood  in  figures.  According  to  the  length  of 
the  incision,  one  notch  denotes  £1000 ;  another  J9100 ;  £20  ; 
20«. ;  Is. ;  and  so  on.  The  chamberlain  splits  the  notched 
stick  down  the  middle  in  such  a  manner  that  each  half  con- 
tains the  written  sums  and  the  incised  notches.  The  two 
matching  parts  thus  spht  asunder  are  called  ''  tally  "  and 
"  counter-taUy,"  or  "  tally  "  and  *'  foil "  (folium).  The  one  is 
retained  by  the  chamberlain;  the  other  is  kept  by  the 
payer  as  a  receipt  and  proof  to  be  produced  to  the  account 
department  of  the  Exchequer*  (It  was  not  until  1783,-  by  28 
Geo.  III.  c.  82,  that  these  notched  sticks  wer^  done  away 
with  in  the  Exchequer,  and  checks  substituted  for  them.) 

2.  Payments  out  of  the  Exchequer  are  made  on  a  royal 
order  (writ,  or  mandate),  under  the  great  or  privy  seal, 
generally  addressed  to  the  treasurer  and  chamberlains.  *  The 
usual  formula  for  this  purpose  is  called  a  ''  liberate.''  Orders 
for  payments  which  recur  periodically,  such  as  salaries,  are 
caUed  '^liberate  current,''  or  ^^ dormant,"  and  are  couched  in 
such  terms  as  the  following :  ^^  Rex  Thesawario  .  .  .  salutem; 
Liberate  de  thesawro  nostro  singulis  annis  quinque  Capellanis 
nostris  ministramtibus  in  CapeUis  S,  Johannis  et  S.  Stepham 
Westmonastrii,  duodecim  libras  et  decern  denarios  pro  stipendiis 
mcis  "  (29  Hen.  IIL).  In  the  course  of  time>  for  the  purpose  of 
control,  other  mandates  are  inserted!  Thus  the  royal  writ 
is  deposited  on  the  account  side  of  the  Exchequer,  and  on 
the  strength  of  it  a ''treasury  warrant"  is  issued  by  the 
treasurer  or  some  member  of  the  Exchequer  staff.  Acting 
upon  this  warrant,  the  auditor  sends  an  order  to  one  of  the 
teUers,  which  is  then  countersigned  by  one  of  the  Exchequer 
officials,  and  in  this  form  is  &ially  honoured. 

8.  The  book-keeping  of  the  Exchequer,  divided  into  the 
''rotulus  annalis,"  the  ^'^memoranda,"  and  other  day  books,  was 
early  arranged  in  a  technical  form.  The  chief  book  is  the 
rottdus  annalis,  ''  the  great  roll  of  the  Exchequer,"  the  most 
stately  and  important  record,  into  which  (according  to  Madox, 
ii.  112)  the  accounts  of  the  royal  revenues  flowed  through 
different  channels,  as  rivers  pour  themselves  into  the  ocean. 
These  magni  rotuLi  pipm  (so  called  on  account  of  their  being 
rolled  up  in  the  shape  of  a  tube),  arranged  according  to 
counties,  have  been  preserved  in  their  entirety  since  the  first 
year  of  the  reign  of  Henry  II.  (with  the  exception  of  two 
years).  Partially  printed  by  the  Eecord  Commission,  they 
form  the  most  comprehensive  source  for  studying  the  adminis- 
trative law  of  the  Norman  period. 

4.  The  rendering  of  accounts  in  the  Exchequer.     The  most 


182 


Constitutional  History  of  England. 


important  accounting  parties  were  the  sheriffs  of  the  counties. 
A  great  part  of  the  demesne,  feudal,  and  judicial  dues  passed 
through  their  hands,  besides  numerous  disbursements  for 
munition  of  war,  equipments,  and  salaries.  Their  duty  was 
not  merely  to  receive  and  pay  over  moneys,  but  also  to 
deal  with  complicated  accounts  and  receipts.  And  thus 
months  generally  passed  away  from  the  provisional  payment 
(prefer)  until  the  definite  sum  was  fixed  (summa).  Many 
amounts,  such  as  confiscated  cataUa,  and  incomes  from  seques- 
trated property,  which  appeared  in  the  account  in  round 
sums,  had  to  be  scrutinized  in  detail.  Disbursements  are 
only  passed  on  presentation  of  a  ''  warrant  of  discount,"  and 
must  be  regularly  justified  by  the  King's  writ ;  and  in  the 
case  of  negularly  recuiring  disbursements,  there  must  at 
least  be  a.  rescript  of  the  Exchequer.  For  the  repayment  of 
loans  contracted  by  the  King,  orders  for  payment  are  issued 
upon,  the  sheriff's  yearly  rent  by  writs  o£  *'  allocate  et  compub- 
tate.**  The  accounting  party  must  appeax  in  person,  and  is 
previously  sworn  *'  de  Jideli  compoto  reddendo ; "  although 
sometimes  an  accomit  is  accepted  "  per  Jidem'*  or  '*per  verum 
dictum"  OooasionaJly,  by  royal  wmt,  and  later  by  Treasury 
rescript  also,  the  presentation  of  aocounts  by  a  clerk,  as 
attorney,  is  allowed.  The  final  acquittance  was  often  so 
liable  to  hitches,  that  the  accountiDg  parties  pay  sums  of 
several  hundred  marks  to  be  quit  of  the  responsibility  for 
themselves  and  their  servientea*  Similarly  the  aocounts 
are  presented  by  the  fee-farmers  and  baihffs  of  the  towns,  the 
escheators,  the  ''customers,"  or  specinl  receivers  of  toUs, 
and  all  those  who  have  been  entrusted  by  the  King  with  a 
special  administration  (bailwyck) .  Later,  the  travelling  judges 
have  also  to  render  accounts.  (2) 

6.  The  Exchequer  court  days.    For  the  settlement  of  dis- 


(2")  As  to  the  proceedings  in  tbe 
Exchequer,  and  especially  as  to  the 
order  in  which  the  fonctionaries  sat  at 
the  council  tahle,  see  Thomas,  Ex- 
chequer, f,l  et  8eq,  The  payments  into 
the  Extkequer  are  dealt  with  hy 
Thomas,  Materials,  p.  5.  For  com- 
parisons of  the  coinage  arrangements 
of  the  Anglo-Saxon  period,  see  Schmid, 
Glossarium  «.v.  Gteldrechnung. 

As  to  the  disbursements  out  of  the 
Exehequer,  see  Madox,  i  348-850,  862- 
889.  The  chief  authority  is  the  Dia- 
logUB,  i  c.  6  (Madox,  u.  873).  In 
later  times  the  numerous  controls  were 
further  increased;  in  the  time  of  tiie 
Stuarts  "a  letter  of  discretion''  was 
drawn,  in  which  the  treasurer  denoted 
the  special  fund  from  which  the  pay- 


ment- is  to  be  made;  upon  this  the 
parliamentary  allowance  or  disaUow- 
ance  of  the  disbursements  was  based. 
As  to  the  hooh-keepingf  see  Madox» 
iL  456  et  seq. ;  Hunter,  Introduotioiu 

St  i.  As  to  the  so-called  Rotulns,  5 
tephen,  see  Madox,  ii  462.  As  to 
the  more  correct  date,  81  Hen.  L, 
Beeye*s  History,  i.  218,  and  the  Intro- 
duction to  the  Botulus  Pipaa,  de  anno 
81  Hen.  L 

The  presentation  of  aeoounte  is  de- 
scribed in  detail  by  Thomas,  Ex^- 
chequer,  p.  49-58.  Elxamples  of  the 
presentation  of  accounts  oy  special 
fermors  and  financial  officials  are  given 
in  great  numbers  by  Madox  (for  ex- 
ample, the  control  of  the  coinage, 
Madox,  iL  132). 
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puted  and  lecal  points  which  arise  at  the  presentation  of 
accoTmts,  the  higher  functionaries  of  the  Exchequer  assemble 
periodicaJly  and  hold  sittings,  which  are  called  "  scdccwriay* 
and  are  described  in  the  Dialogus  de  Scaccario,  ii.  c.  1,  as 
follows : — 

"  PraBcedente  namque  brevi  simmionitionis,  quod  Regies  aucto* 
ritatia  ngnatv/r  imagine,  convocantur  ad  locum  nominatum  qui 
necessarii  8unU  Accedunt  autem  quidam  ut  sedeant  et  judicent, 
quidam  ut  solvant  et  jvdicentu/r.  Sedent  et  judieant  ex  officio 
vel  ex  principie  mandato  BaroneSy  quorum  supra  meminimua. 
Sobmnt  autem  et  judicantwr  Vicecomites  et  alii  plures  i/rv  regno, 
quorum  quidam  voluntariis  oblation/ibus  quida/m  necessa/riis  aolu- 
tionibus  obrioxii  sunt  rei.'* 

The  individual  accounting  parties  are  summoned  thither 
with  the  warning,  *'  Sicut  te  ipeum  et  omnia  tua  diligis,^^  and 
a  notice  of  the  separate  amounts  due,  '^annotatis  ommbus 
debitis  seriatim  cum  cavsis,^^  and  with  the  concluding  clause, 
**  Et  hsBc  omnia  tecum  habeas  in  denariis  taleis  et  brevilms  et 
qvietantiis,  vel  capientu/r  de  firm/i  iiaa^^  Those  wha  failed 
to  appear  were  summoned  realiter  by  the  sherijBf  or  the 
"  huissier "  (usher  of  the  Exchequer),  fined  in  an  amereia- 
ment  for  every  day  they  neglected  to  come,  and  in  case  of 
need  arrested,  and  their  whole  property  sequestrated  by  a 
writ  "  de  nomine  districtionis"  On  defalcations  being  detected, 
immediate  arrest  took  place.  Landed  proprietors  and  corpora- 
tions also,  claiming  a  franchise,  were  obliged  to  appear  every 
year  in  the  Exchequer,  when  the  sheriff  presented  accounts, 
and  to  give  accoutut  themselves  as  to  the  returns,  out  of  which 
they  then  were  allowed  so  much  as  was  due  according  to  the 
terms  of  their  privileges.  Failure  to  appear  or  refusal  of 
account  incurred  sequestration.  When  the  King  had,  as  an 
exceptional  case,,  himself  received  an  account  in  person,  or  in 
camera  sua,  this  was  notified  by  writ  to  the  Treasury.  (2^^) 

The  administrative  principles  of  a  demesne  department 


(2*)  The  Exchequer  oouxfc-days  in 
their  characteristio  form,  aooording 
to  tiie  Dialogna  de  Scaocario  (Thomas, 
and  Madoz,  it),  haTe  also  a  oertain 
infloenoe  upon  the  later  forms  of  pro- 
cedure in  the  oentral  courts.  The 
prMiegia  JUei,  which  proceeded  from 
the  praotioe  of  the  Exchequer,  had 
permanent  results.  Where  any  one 
was  at  once  a  debtor  of  a  King  and 
of  a  private  individual,  the  **  ddnium 
fw^^  must  be  paid  before  all  else.  A 
debtor  of  the  King  cannot  dispose  by 
wiU  of  his  personalty  to  the  prejudice 
of  the  King;  and  his  heirs  cannot  ob- 
tain the  administration  of  his  personal 


estate,  if  he  has  died  intestate,  without 
the  leave  of  the  Exchequer.  In  case 
the  solvency  of  the  estate  is  doubtful, 
the  King  undertakes  its  sequestration, 
calls  in  outstanding  claims  by  way  of 
administration,  and  satisfies  himself 
first,  with  reservation,  however,  of  the 
burial  expenses.  Debtors  to  Uie  Ex- 
chequer are  also,  on  demand,  allowed 
a  **  writ  of  aid"  against  their  debtors, 
that  by  getting  in  their  debts  promptly 
they  may  be  enabled  to  satisfy  the 
official  claims.  Herewith  are  connected 
at  a  later  period  a  number  of  the 
provisions  of  Magna  Gharta. 
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with  such  fall  powers,  naturally  produced  for  the  Exchequer 
important  legal  prerogatives,  and  were  the  source  of  the 
present  pHvUegia  fisci  in  England.  The  decisions  of  the 
Exchequer  appear  as  the  oldest  form  of  an  administrative 
justice.  According  to  its  constitution,  the  Exchequer  is 
certainly  no  chief  court  of  law,  but  is  only  intended  "ad 
diacemenda  jv/ra  et  dvina  determinenda,  qu»  frequenter  ex 
incidentibus  qvMstionibua  oriuntur"  (Dial.,  i.  4).  But  the 
Norman  financial  system  is  inseparably  blended  with  all  the 
branches  of  pubUc  and  private  law.  The  fixing  of  fines 
and  amerciaments,  the  decision  of  appeals  against  the  imposi- 
tion of  toMagia  and  other  impost&^  involved  a  jurisdiction 
extending  in  all  directions  over  the  prerogatives  of  sovereignty. 
All  privileges  of  the  lords  of  manorial  courts  and  towns,  all 
liberties  and  franchises,  in  the  sense  in  which  they  are  used 
to-day,  i.e.  all  royal  grants,  the  legal  validity  \yr  extent  of 
which  are  called  in  question,  are  here  decided.  In  every 
dispute  as  to  a  Grown  fee,  JHst  as  in  every  grant  and  in- 
heritance of  a  fee,  the  Exchequer  is  an  interested  party.  The 
debita  regis  have  first  to  be  satisfied,  in  every  administra- 
tion of  the  estate  of  a  deceased  person.  From  the  htigation 
in  ordinary  private  law  also  (**  commimia  placita^''  in  contrast 
to  those  in  which  the  King  has  an  immediate  interest)  the 
fiscus  derived  an  interest,  from  the  fact  that  the  Exchequer 
assisted  a  debtor  to  i\iQ  fiscus  against  third  parties,  to  put  him 
in  a  position  to  fulfil  his  obligations  towards  the  Eing.  Hence 
it  can  be  explained  how  the  Exchequer  in  meting  out  ad- 
ministrative justice  drew  also  common  civil  actions  before 
its  tribunal.  According  to  the  Leges  Eduardi,  civil  suits  were, 
indeed,  to  be  decided  by  b,  judicium  parium;  but  this  pro- 
vision was  formally  satisfied  by  the  Exchequer  choosing  its 
higher  officials  from  among  the  Grown  vassals,  "  hwrones 
scciccariiy^'  in  whom  even  the  greatest  feudatory  was  com* 
pelled  to  recognize  a  properly  constituted  court. 

III.  The  staff  of  the  Exchequer  is  divided  into  the  higher 
officials  and  the  clerks.  As  all  departments  of  the  central 
government  meet  together  in  finance,  so  all  the  great  officials 
of  the  State  had  a  seat  here,  in  person  or  by  representatives. 
The  personal  presidency  was  reserved  for  the  King  himself ; 
and  in  this  capacity  he  acted  for  centuries.  Where  a  Ghief 
Justice,  "  capitalis  justicia,*'  had  been  appointed  by  the  King, 
the  latter  is  represented  by  him.  Under  Henry  II.  this  chief 
judge  had  become  a  permanent  official;  the  Dialogus  de 
Scaccario  accordingly  mentions  him  as  the  president,  and  the 
higher  judges  as  "barones  scaccarii,**  as  important  officials,  but 
whose  appointments  were  revocable :  "  lUic  enim  residet  Capi- 
talis  Domini  Regis  Justicia,  primus  post  Begem  in  regno  ratione 
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fori,  et  majores  quique  de  regno,  qui  familiarius  Regiis  secretis 
aasistunt;  ut  quod  fuerit  sub  tantorum  yrseaentid  constitutum 
vel  terminatum,  inviolabUi  jure  svbsistaL  Verum  quidam  ex 
officio,  quidam  ex  sola  jussione  principis  resident.  Ex  officio 
princvpaliter  residet  imo  et  prassidet  primus  in  regno,  Capitalis 
scilicet  Jvstida.  Huic  autem  assident  ex  sola  jussione  Principis, 
momentanea  scilicet  et  mobili  auctoritate,  quidam,  qui  majores 
et  discretiores  videntur  in  regno,  sive  de  clero  sint  sive  de  Cu/ria. 
Assident  inquam  ad  discemendajura  et  dubia  determinanda,  qum 
frequenter  ex  incidentibus  qussstionibus  oriuntur  "  (Dial.,  i.  4). 

In  order  to  understand  the  position  of  the  Barons  of  the 
Exchequer  we  must  remember  that  they  form  a  supreme 
court  set  over  the  great  farming  Vicecomites,  amongst  whom 
are  often  to  be  found  the  first  men  of  the  realm,  bishops, 
grand  feudatories,  etc. ;  and  that  their  judgment  decided 
questions  of  law  even  against  prelates  and  Crown  vassals. 
It  was  natural,  therefore,  that  the  controlling  officials  in  the^ 
supreme  court  should  be  men  of  similar  position,  i.e.  persons 
with  the  necessary  rank  in  the  feudal  or  ecclesiastical  hier- 
archy. The  Barones  were  accordingly  those  among  the 
magnates  of  the  realm  who  were  the  most  skilled  in  business, 
and  who  stood  nearest  to  the  King.  The  highest  court  digni- 
taries have  a  place  of  honour  among  them ;  as  have  also  the 
Chancellor  and  the  Treasurer,  who  gradually  became  the 
principal  personages  among  the  Barons  of  the  Exchequer. 
All  these  higher  functionaries  bear  the  name  of  ''  Sedendi  ad 
Scaccariam ;  **  the  latter  name,  ^' Besidentes  ad  Scaccarium,'^ 
includes  also  the  under-offieials. 

The  under-officials  are  difficult  to  classify,  for  in  the 
earliest  records  a  large  number  of  persons  are  comprised 
under  the  denotation  "  Clericus  Scaccarii;  "  Madox  has,  how- 
ever, with  great  labour  ascertained  the  individual  classes,  and 
arranged  them  into  two  groups.  The  most  important  under- 
officials  in  the  account  department  are :  the  Remembrancer 
as  keeper  of  the  register  and  despatcher  of  business,  the 
Ingrossator  Magni  Rotuli,  the  Constable  and  Marshal  as  repre- 
sentatives of  the  State  functionaries  of  the  same  name  in  the 
Exchequer,  the  Usher  (Huissier),  and  in  later  times  the 
Auditores  Compotum  as  revisers  of  accounts.  The  chief 
under-officials  of  the  receipt  department  are :  the  Clericus 
Brevium,  the  Chamberlains,  as  keepers  of  the  chest,  the  Clerici 
Thesawrii,  the  Tellers  as  cashiers,  and  the  officials  appointed 
for  weighing  the  coins  and  applying  the  smelting  test.  (8) 

(3)  For  the  official  staff  of  the  Ex-  department  belong  (1)  the  Bemem- 

dieqner,  see  Madox,  i.  197;  for  tlie  brancer,i2etiienM)rator,  registrar,  keeper 

UDder-offlcials,  Madox,  iL  263  H  $eq.  of  the  register,  despatcher  of  business. 

To  the  under-offlcials  of  the  account  (2)  The  Ingrosser,  Jngroaator  Magni 
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The  spirit  of  centralization  collected  together  in  the  Ex- 
chequer the  whole  of  the  State  finances.  The  other  exchequer 
offices  which  are  found  existing  are  of  secondary  importance, 
and  in  the  majority  of  cases  were  temporary  institutions.  For 
the  personal  disbursements  of  the  Emg  there  is  a  household 
treasury  with  special  clerici  and  a  Thesawrarius  camerte. 
Sometimes  secondary  and  local  exchequers  were  formed  for 
temporary  purposes,  as,  for  instance,  a  "  Scaccarium  redemp- 
tionis  "  and  a  "  Scaccarium  "  at  Worcester.  A  more  important 
secondary  department  is  the  **  scaccarium  JudsBorum/*  under 
the  ^'  custodes"  or  "jvsticiarii  Jtuteorum,"^  having  jurisdiction 
over  all  affairs  relating  to  the  Jews,  and  comprising  numerous 
clerks  and  under-officials.  The  special  constitution  of  this 
procedure  and  the  attributive  justice  of  this  administrative 
body  is  so  characteristic,  that  the  condition  of  the  govern- 
ment under  King  John  cannot  be  described  more  appro- 
Eriately  than  by  saying  that  the  whole  central  government 
ad  adopted  the  character  of  the  Exchequer  of  Jews.  (4) 


RotuliPipm;  sometimes  two  fxmotion- 
aries  of  this  sort,  frequently  persons 
of  aristocratic  families.  (8)  The  Usher, 
or  doorkeeper,  entrusted  with  the  safetjH 
of  the  buildings,  the  money-chest,  and 
the  registry;  and  at  the  same  time 
doing  duty  as  a  Huissier,  who  receives 
the  customary  fees  for  summoning  the 
sherifis  to  the  Exchequer  sittings. 
From  the  time  of  Henry  II.  it  was  an 
hereditary  office,  even  divisible  and 
descending  to  women.  The  one  en* 
feoffed  of  the  '*8eijeanty"  appoitited 
the  acting  Huissiers  for  this  office — 
a  curious  custom  which  continued  into 
the  19th  century.  (4)  The  Ck>nstable, 
an  under-official  ?  appointed  by  the 
Constable  of  England,  so  long  as  that 
office  existed  (Dial.,  ii  a  5).  (5)  The 
Marshal,  an  under-official  provided  hj. 
the  Msurshal  of  England,  having  cer- 
tain functions  to  perform  cotitiected 
with  the  presentation  of  accounts 
{forvhu  fnare$caloim),  and  with  the 
right  to  take  arrested  persons  into  his 
keeping  (Dial.,  i.  c.  5).  (6)  Auditorea 
Campotum  (Madox,  ii.  290,  291),  re- 
visors  of  accounts,  mentioned  first  in 
9  Edw.  II.;  originally  this  business 
was  conducted  by  clerks  appointed 
pro  hoc  vtM,  or  by  the  barons  them- 
selves (Thomas,  Exoh.,  122,  123). 
(7)  (clerks  of  estreats,  who  were  also 
of  later  origin,  for  the  exaction  of  the 
amerciaments,  fines,  etc. 

The  second  group  of  under-officials 
belongs  to  the  receipt  department^ 
**Bee^pia  Bcaeoari^  the  ** /Sbocoarttim 


in/tfrtttt."  (1)  The  CleHeu$  hrevium^ 
clerk  of  the  writs;  (2)  The  Chamber- 
lains, a  higher  class  of  nnder-fnnction- 
aries,  curators  of  the  chesty  axe  ap- 
pointed by  the  Grand  Chamberlain  and 
the  Court  Chamberlain  of  the  King 
as  their  representatives,  and  ought 
properly  to  be  knights;  the  current 
business  is  conducted  by  special 
Clerici  Camerariorum ;  (3)  (Xeriei 
Thesaurarii,  treasurer's  clerks— among 
them  is  prominent  the  Clerk  of 
the  Pells,  Dookkeeper  of  the  Magwut 
Botulw  dB  BeeeptOy  mentioned  in 
Henry  HI. ;  (4)  The  Tellers,  the  real 
cashiers  or  pay-officials,  usually  four  or 
more ;  (5)  The  Pesours  and  Fusours, 
under-officials  employed  in  weighing 
the  coins,  and  appljfinR  the  smelting 
test,  originally  heveditary  offices, 
Serjeanties  united  with  landed  estates, 
hereditary  and  divisible.  Besides 
Uiese,  goldsmiths  for  the  testing  the 
metal,  eesayers,  and  other  assistant- 
officials  were  engaged  at  salaries  as 
they  were  wanted. 

(4)  The  Exchequer  of  Jews  is  de- 
scribed by  Madox,  i.  221  et  teg.  Its 
existence  is  explained  by  tiie  original 
absence  of  legal  rights  in  the  Jews, 
whose  position  may  be  compared  with 
that  of  the  German  *'  Eammei^Knecht 
des  Kaisers,"  and  who  were  not  merely 
subjected  to  unsparing  taJUagia^  but 
were  bled  in  every  way  at  pleasure^ 
sometimes  under  the  name  of  **•  protec- 
tion right,"  and  sometimes  of  a  **  right 
of  occupation.*'  This  view  of  the/acM 
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is  imeqmTooally  declared  in  the  Leges 
Edwarai  GonfessoriB,  see.  25:  "Jpsi 
Judmiet  omnia  sua  regis  aunt  Quod 
n  aliquu  detinuerit  iVo8  vel  pecuniam 
eomm,  rex  requirat  taftquam  euum  pro- 
vrtum,  n  vuU  et  potett."  Since  tbey 
liaye  no  pereona  standi  in  judicio^ 
no  landed  property,  and  no  right  of 
inheritance,  and  their  legal  capacity 
depends  upon  the  royal  fayour  alone, 
arbitrary  conditions  and  payments  are 
attached  to  their  leeal  interooursa 
First,  their  right  to  bring  actions  in 
their  contracts  with  ChriBtiana  was 
only  recognized  when  the  terms  of  the 
bond  were  to  be  fonnd  in  the  chest  of 
the  Jewish  secretary  (chirogiapher). 
The  inheritance  of  their  property  is 
only  allowed  on  payment  of  hea^ 
fines.  For  example,  Henry  IIL  de- 
mands six  thousand  marks  of  a  widow 
for  the  personal- estate  of  her  deceased 
husband.  The  causes  and  pretexts  for 
the  imposition  of  amerciaments  are  of 
course  innumerable.  One  of  the  most 
common  was  for  marrying  without  the 
royal  consent.  At  times  all  Jews  were 
thrown  into  prison,  and  then  released 
on  payment  of  heavy  fines,  on  one 
occasion  of  sixty-six  thousand  marks ; 
on  another  occasion  the  Jews  were 
pledged  to  the  Earl  of  Gomotrall  for  a. 
man  of  flye  thousand  marks.  Hence 
the  numerous  ''ransoms,''  ''composi- 
tions," "fines  for  protection,"  and 
"  licences"  in  the  Jewish  administra- 
tion. In  return  for  great  sums,  they 
were  allowed  impo^nt  priyileges. 
For  instance,  in  the  Gharta  2  Joh. : 
**vt  si  Christianus  habuerit  guerfilam 
adverms  Judmwny  sU  judicata  perjMires 
JudmL  M.  Judmi  nan  iwtrahunt  in 
piaeitum  niai,  coram  Nobis,**  etc.  In 
the  fifth  year  of  John's  reign  a  formal 
jury  was  formed  of  ^  legdUs  Qiristiani, 


et  Judmi"  For  this  department,  under 
Richard  or  earlier,  a  separate  and 
secondary  exchequer  of  ^*custodes**  or 
^^Justiciarii  judmorum"  was  told  ofi^ 
consisting  at  first  of  Christians  and 
Jews  together,  at  last  composed  for 
the  most  part  of  Christians,  appointed 
under  the  grreat  seal.  They  haye  juris- 
diction in  all  matters  touching  Jews, 
such  as  the  scrutiny  of  the  accounts 
presented,  the  decision  of  actions  aris- 
ing out  of  Jewish  contracts,  and  dis- 
putes touching  their  landed  property, 
their  personalty,  taxation,  fines,  and 
forfeitures.  Under  ili^justiciarii  stand 
the  ehirografarii  and  eoffrarii  (who 
preserye  in  chests  the  charters  and 
twnds  between  Christians  and  Jews), 
as  local  officials,  appointed  in  places 
where  a  considerable  number  of  Jews 
dwell.  From  the  practice  of  this 
secondary  exchequer  a  special  Jewish 
finance  law  becomes  formed,  "Law, 
Assize,  or  Custom  of  Judaism ; " 
under  Bichard  I.  the  judges  on  circuit 
haye  instructions  ^iven  them  as  to 
this  custom  (papituia  de  Judms),  In 
the  short  period  from  50  Hen.  III.  to 
2  Edw.  L  (1265-1273)  the  Crown 
was  credited  with  £420,000  **de  ex- 
itihus  Judaismi"  (Coke,  Inst  ii.  89). 
The  whole  institution  comes  at  last  to 
a  sudden  end  through  the  expulsion 
of  all  Jews  from  England  (19  Edw.  I.); 
in  consequence  of  which  act  the^  re- 
mained for  864  years  entirely  banished 
from  the  country.  The  number  of  the 
ei^lled  Jews  was  15,060  (D'  Blessier 
Toyey,  Anglica  Judaica,  Oxford,  1738 ; 
J.  M.  Jost,  Gesch.  der  Israeliten,  Ber- 
lin, 1820^28,  yol.  yii  pp.  102-171).  As 
to  the  other  secondary  exchequers,  and 
proyisional  payments  in  other  plaoea, 
see  Madox,  i.  262-271. 
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CHAPTER  XV. 

V.  ®]bt  IfUse  anb  Betas  of  tf^e  iSotman  (Sjburcj^  Sbuptemacg. 

This  fifth  and  last  division  of  the  sovereign  power  took  a 
different  course  in  the  Norman  period.  In  the  same  degree  in 
which  the  temporal  government  became  consolidated  under 
an  absolute  monarchy,  the  Church  advanced  in  the  direction 
of  a  Romanizing  centralization,  which  confronted  the  power 
of  the  Crown  by  the  equally  strong  power  of  the  Pope.  In 
the  middle  of  the  period  this  made  a  breach  in  the  system  of 
absolutism. 

William  the  Conqueror  had  not  under-estimated  the  influence 
of  the  Church.  He  had  found  her  an  influential  power  under 
Eadward  the  Confessor,  and  in  possession  of  about  a  third  of 
the  revenues  of  the  soil.  With  her  support  the  new  throne 
was  won,  the  sanction  of  the  Pope  was  the  sole  indisputable 
title  to  it,  and  the  lower  clergy  were  the  class  upon  which 
the  obedience  or  the  opposition  of  th^  masses  in  a  great 
measure  depended.  The  feudal  and  ecclesiastical  States  were 
obliged  to  form  an  alliance  with  one  another  to  attain  their 
culminating  point.  The  Conqueror  recognized  this  relation 
in  a  number  of  concessions. 

England  adopted  the  Roman  Liturgy,  and  submitted  to  the 
ritualistic  precepts  of  the  Papal  Chair.  The  assurance  of 
liberal  and  punctually  collected  Peter's  pence  was  very  welcome 
to  the  Curia.  The  celibacy  enjoined  upon  the  clergy  still  met 
with  a  passive  resistance,  which  was  only  gradually  overcome 
after  the  time  of  Henry  I. 

The  liberal  endowment  of  the  Church  in  its  archbishoprics, 
bishoprics,  chapters,  monasteries,  and  other  foundations,  is 
not  only  maintained,  but  extended  by  many  new  gifts  and 
ecclesiastical  foundations.  The  monasteries  especially  increase 
under  Henry  I.,  Stephen,  and  Henry  II.,  in  such  a  manner 
that  their  number  is  computed  in  the  '^  Notitia  Monastica  '* 
at  three  hundred.  At  the  close  of  the  period  the  Church  is 
said  to  have  been  in  possession  of  about  the  half  of  the  soil 
of  the  country,  but  this  probably  means  only  the  half  of  the 
ground  rent  of  the  greater  estates. 

The  ecclesiastical  jurisdiction  over  clerical  persons   and 
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matterB  is  recognized  in  all  its  ancient  extent,  and  also  is 
from  this  time  forth  separated  externally  from  the  temporal 
courts.  The  Anglo-Saxon  union  of  bishop  and  ealdorman 
for  the  purpose  of  holding  common  court  days  for  clerics  and 
laymen  was  in  the  highest  degree  antagonistic  to  the  spirit  of 
the  Boman  ecclesiastical  government.  The  Earl  had  now 
retired  from  the  position  of  president  of  the  county  court:  the 
co-operation  of  bishop  and  Shir-gerdfa  was  all  the  less  likely 
to  be  acceptable  to  both  parties.  The  internal  contrast 
between  the  spirit  of  the  popular  court  and  that  of  the  eccle- 
siastical  district  court  had  made  itself  mor«  and  more  felt, 
and  the  desired  separation  of  Church  and  State  was  in  this 
point  conceded.  This  step,  so  characteristic  of  the  legislative 
power  of  the  time,  is  taken  towards  the  end  of  the  Conqueror's 
reign  by  means  of  a  writ  addressed  to  the  Vicecomites  (Char- 
ters, p.  85),  but  with  the  assurance  that  it  is  taken  "  communi 
concUio  et  concUio  Archiepiscoporum  et  Episcoporvm  et  Abbatum, 
et  omnium  principum  regni"  Sec.  2 :  "  Propterea  mando  et 
regia  aucUmtate  pnecipio,  ut  nuUus  episcopm  vel  archidiaconus 
de  legibus  episcopalibus  amplius  in  hundret  placita  teneant,  nee 
cavsam  qurn  ad  regimen  animarum  pertinet,  ad  jvdicium  secu- 
hvnum  hominum  adducant^  sed  quicunque  secundum  episcopales 
leges  de  qwicunque  causa  vel  culpa  interpeUatus  fuerit,  qd  locum 
quern  ad  hoc  episcopus  elegerit  vel  nominaverit  veniat,  ibique  de 
causa  vel  culpa  sua  respondeat,  et  non  secundum  hund/ret,  sed 
secundum  canones  et  episcopates  leges  rectum  Deo  et  episcopo  suo 
faciaU  {Judicium  vero  in  nvUo  loco  portetur,  nisi  in  episcopali 
sede,  aut  in  illo  loco  quern  ad  hoc  episcopus  constitueriuy^  The 
summoning  of  the  parties  before  the  now  independent  eccle- 
siastical courts  took  place  under  threat  of  excommunication ; 
**  et  si  opusfuerit  ad  hoc  vindicandum,  fortitvdo  et  justitia  regis 
vel  vicecomitis  adhibeatur.'*  Futhermore,  the  Vicecomites  and 
royal  bailiffs  are  forbidden  to  interfere  with  the  course  of 
business  in  these  courts.  Upon  this  separation  the  ''  Cwrite 
ChristianitaOs "  tak^  with  them  the  consideration  of  such 
secular  matters  as  had,  chiefly  for  external  reasons,  been  left 
to  the  spiritual  authorities,  wh^n  both  were  formerly  united. 

The  ''  Leges  episcopales  "  here  form  a  contrast  to  the  *'  Leges 
Eduardi,'*  embracing  as  they  do  all  that  was  formerly  decided 
according  to  the  rights  and  customs  of  the  clergy.  In  the 
now  independent  ecclesiastical  courts,  the  applicability  of  the 
jus  canonicum,  of  the  Decretals,  and  of  the  resolutions  of 
the  Concilia,  is,  with  very  few  exceptions,  regarded  as  a  matter 
of  course.  Thus  there  arose  a  jurisdiction  over  matrimonial 
matters,  wills,  and  indirectly  over  questions  of  legitimacy  and 
the  inheritance  of  personalty,  over  verbal  contracts,  tithes, 
church  dues,  and  church  sees,  which  was  independent  of  the 
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temporal  power;  a  penal  jurisdiction  for  the  maintenance 
of  orthodox  doctrine  and  Chnrch  discipline,  and  for  the 
punishment  of  bigamy,  incest,  fornication,  and  other  offences 
against  morals;  and  a  more  and  more  sharply  defined 
magisterial  authority  over  the  whole  of  the  clergy.  To  this 
was  added  an  appeal  from  the  ecclesiastical  decision  to  Rome, 
and  to  the  practice  of  the  papal  legates,  and  thus  was  formed 
an  almost  sovereign  power  within  the  political  state.* 

The  Conqueror  plainly  recognized  the  possibility  of  this 
consequence,  and  endeavoured  to  avert  it  by  the  following 
checks  drawn  from  both  the  old  constitution  and  the  new. 

I.  The  ancient  rights  of  the  Anglo-Saxon  State  over  the 
Church  were  retained,  especially  the  royal  ratification  of  the 
resolutions  of  the  Councils.  In  the  year  1108  we  still  find  the 
eanones  of  the  Ecclesiastical  Council  in  London  adopted  ''in 
the  presence  of  the  King,  with  the  consent  of  his  men.*'  In 
the  year  1127  Henry  gives  his  consent  to  all  the  resolutions 

Eassed  in  an  ecclesiastical  Council,  and  ratifies  the  same 
J  his  royal  power  and  authority  (Stubbs,  i.  874).  By 
virtue  of  the  King's  right  of  making  decrees,  the  clergy  are 
forbidden  to  leave  the  kingdom  without  royal  licence,  to 
recognize  a  Pope  without  royal  direction,  to  publish  circular 
letters  from  Bome  before  they  have  been  seen  and  approved 
by  the  King,  or  to  pronounce  sentence  of  excommunication 
upon  a  royal  vassal  without  the  King's  permission.  In  like 
manner  the  right  of  appointing  bishops  or  abbots  was  pre- 
served according  to  old  custom.  These  appointments  are  now 
made  on  high  court  days,  after  hearing  the  spiritual  and 
temporal  magnates.  Very  frequently  a  royal  chaplain,  in 
any  case  a  man  in  whom  the  King  had  personal  confidence, 
was  appointed  bishop.  To  these  old  conditions  the  Conqueror 
added  a  new  and  comprehensive  arrangement. 

II.  The  great  landed  possessions  of  the  clergy  are  con- 
sidered, according  to  the  system  of  the  feudal  suzerainty 
over  the  whole  land,  as  granted  to  be  held  under  the  same 
laws  of  tenure  as  the  baronies  and  knights'  fees;  that  is, 
with  the  full  burden  of  the  feudal  services,  suit  of  court. 


*  The  separation  of  the  ecoleAiastloal 
jnriBdiotion  into  separate  courts  took 
place  at  a  time  of  extreme  tension,  in 
which  the  imperial  proclamation  of  the 
Norman  military  feudal  law  still  met 
with  resistanoe.  Hence  it  is  easy  to 
understand  that  the  Conqueror  resoWed 
upon  a  concession,  which  satisfied  the 
most  cogent  demands  of  his  superior 
dergy,  and  shortly  afterwards  rendered 
possible  the  act  of  homage  at  Ssdisbury. 
The  contents  of  the  decree  as  to  the 


separation  of  the  spiritual  jurisdiction 
isx^uite  clear.  The  word  ''hundret" 
designates  the  secular  place  of  justice, 
in  which  also  the  county  courts  were 
held.  The  independence  of  the  Owria 
Chri$UanitaJtu^  noweTcr,  did  not  ex- 
clude the  obligation  of  the  clergy  to  do 
suit  of  court  (sdoto  reqi$)  in  their 
capacity  as  Grown  vassals.  What  the 
Leges  Hen.  I.,  sec.  2,  contain  on  this 
point  was  the  Mtablished  law  of  feudal 
custom. 
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and  feudal  dues.  This  theory  was  applied  to  the  estates  of 
about  one  hundred  and  fifty  bishoprics,  chapters,  abbeys,  and 
greater  parishes ;  but  not  to  the  glebe-lands,  tithes,  offerings, 
and  fees  of  the  ordinary  parishes.  Thus  was  solved  an  old 
problem  of  the  Anglo-Saxon  military  organization.  The 
bringing  of  the  rich  ecclesiastical  estates,  with  their  thousands 
of  interests,  into  the  feudal  register  of  the  realm  was  a  step  of 
great  significance,  and  it  was  the  more  popular  because  the 
great  bishoprics  and  monasteries  were  thus  compelled  to 
adopt  subinfeudation,  by  which  means  many  old  landed 
interests  of  Saxon  Thanes  were  preserved,  and  many  new 
ones  created.  The  interest  of  the  temporal  lords  urgently 
demanded  this  equalization^  The  Church  had  not  hitherto 
been  able  to  claim  more  than  an  equality  with  the  highly 
privileged  landowners.  The  administration  endeavoured  here 
to  enforce  the  new  order  of  things  with  certain  indulgence. 
A  number  of  monasterial  estates  retained  their  customary 
immunity  as  "tenures  of  frankalmoign."  A  portion  of  the 
feudal  services  remained  in  arrears,  and  was  excused.  For 
a  long  time  in  the  Exchequer  accounts  the  scutages  of  the 
prelates  were  divided  into  two  classes — into  those  ^*  qum 
reeognoscunt,**  and  " qtae  non  recognoscunt"  the  last  named 
remaining  in  abeyance.  In  ordinary  practice  no  personal 
military  service  was  required  of  the  spiritual  lords ;  in  their 
case  a  remission  of  feudal  service  for  money  payment  was 
first  allowed.  An  indulgent  spirit  towards  the  clergy  is 
also  visible  in  the  matter  of  aids,  amerciaments,  and  se- 
questrations.** 

ni.  In  the  same  way,  aU  the*  other  sovereign  rights  are  also 
enforced  against  the  clergy.  The  military  summons  is 
issued  to  all  ecclesiastical  vassals  in  the  usual  form ;  generally, 
therefore,  through  the  Vioeconm,  and  with  like  effect.  The 
Exchequer  accounts  show  that  even  bishops  and  abbots  were 
fined  on  this  ground,  and  had  their  estates  sequestrated. 


**  Acoording  to  the  later  invefitiga- 
tions  of  Freeman  and  Stabbs,  this 
application  of  the  Norman  feudal  sys- 
tem to  the  landed  estates  of  the  Chnroh 
certainly  did  not  ti^e  place  instantly : 
for  the  theory  of  the  forfeiture  of  their 
landed  property,  by  ^'rebels,"  and  of 
the  ** redemption"  of  possessions  on 
the  part  of  the  rest  of  the  landowners, 
was  inapplicable  to  the  landed  estates 
of  ecclesiastical  corporations.  But  since 
the  great  act  of  homage  at  Salisbury, 
the  universal  obligation  to  fealty,  to 
feudal  senrices,  and  to  feudal  pay- 
ments was  derived  from  the  legal  act 
of  investiture  and  the  feudal  oath; 
numeroos  indications  bear  witness  that 


under  William  Bufus  the  notorious 
Flambard  applied  all  the  consequences 
of  the  feudal  law  to  the  ecclesiastical 
estates  also.  The  practice  of  the  Ex- 
chequer, the  Constitutions  of  Claren- 
don, and  the  fully  developed  theory 
of  the  English  feudal  law,  as  it  is  laid 
down  in  the  legal  work  of  Glanvill, 
show  the  application  of  the  feudal 
system  as  a  completed  fact  (Stubbs,  1. 
298,  299,  iii.  857,  and  other  passages). 
Connected  therewith  is  the  energetic 
retention  of  the  investiture  of  the 
g^reater  estates  of  ihe  clergy,  which  lay 
as  much  in  the  interest  of  the  Crown 
as  in  that  of  the  temporal  vassals. 
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Under  Henry  III.  there  occur  even  summonBes  to  the  clergy 
to  do  personal  service  in  the  army. 

To  the  judicial  power  both  higher  and  lower  clergy  are  so 
far  subjected,  that  they  have  to  do  suit  of  court  (secta  regis) 
both  in  the  county  court  and  in  those  court  commissions 
which  were  immediately  formed  by  the  King.  It  was  only 
a  more  indulgent  practice  which,  permitting  them  to  be 
represented  in  the  county  assembly,  limited  the  compul- 
sion to  find  the  verdict  in  person  to  the  curia  regis;  and 
here  also  no  participation  in  passing  a  death  sentence  was 
demanded  from  the  prelates.  In  their  character  of  vassals 
of  the  Grown,  they  remain  passively  subject  to  the  royal 
court;  ''I  do  not  condemn  a  cleric  and  a  servant  of  the 
Lord,  but  my  Earl  whom  I  have  placed  over  my  realm," 
said  William  I.,  when  he  personally  arrested  his  brother. 
Bishop  Odo. 

The  clergy  with  their  tenants  are  subject  to  the  police 
control,  as  a  consequence  of  the  temporal  judicial  supremacy ; 
the  Exchequer  accounts  show  us  that  all  the  new  police  laws 
and  the  practice  of  amerciaments  were  enforced,  even  against 
the  highest  clergy. 

In  like  manner  the  Norman  exchequer  accounts  show  that 
the  financial  supremacy  of  the  King  is  also  exercised  against 
the  clergy.  Money  claims  of  the  King  upon  a  cUricus  were 
first  exacted  from  the  fief  by  distraint ;  failing  this,  an  order 
was  issued  to  the  bishop  to  seize  the  benejicium  of  the 
cleric,  ''otherwise  the  King  will  come  upon  the  bishop's 
barony."  All  feudal  incidental  payments,  "  relevia,"  **  auxilia,** 
**  scutagia,^*  are  extended  to  the  Church.  For  the  revenues 
derived  from  wardship  and  marriage,  which  are  here  absent, 
the  King  compensates  himself  by  withholding  the  temporalities 
of  the  bishop's  see,  which  under  WiUiam  Bufus  sometimes 
remained  vacant  for  five  years.  As  a  matter  of  course,  the 
old  common  burden  of  the  trinoda  necessitas,  which  since 
Henry  II.  receives  a  new  importance  owing  to  the  revival  of 
the  militia  system,  is  also  incumbent  upon  the  clergy. 

According  to  the  Conqueror's  calculation,  the  maintenance 
of  the  royal  authority  thus  appeared  secured,  even  after  the 
concession  of  a  separate  ecclesiastical  jurisdiction ;  and  the 
first  three  kings  of  the  Norman  period  remained  upon  this 
basis  virtually  masters  of  the  Church.  The  dispute  about 
investiture  under  Henry  I.  ended  in  a  compromise,  by  which 
the  King  renounced  the  enfeoffment  with  ring  and  sword,  but 
reserved  to  himself  the  full  feudal  suzerainty. 

The  usurpation  of  the  throne  by  Stephen,  however,  caused 
a  severe  shock  to  the  royal  authority.  The  exclusiveness  of 
the  episcopal  jurisdiction  was  declared  in  an  oath  extorted 
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from  the  King ;  the  interference  of  the  papal  legates  and  the 
appeals  to  Borne  increased  to  such  a  degree,  that  Stephen's 
successor  found  before  him  the  difficult  task  of  establishing 
afresh  the  old  order  of  things. 

A  century  after  the  Conquest,  under  Henry  II.,  the  Church 
and  State  had  arrived  at  a  turning-point  in  their  mutual  re- 
lations, and  the  position  of  the  Church  had  now  become  much 
more  favourable  and  popular  than  it  had  been  at  the  com- 
mencement of  the  Norman  period.  What  the  Church  had 
lost,  by  its  subjection  to  the  feudal  State,  had  been  retrieved 
upon  the  ground  of  moral  influence ;  for  to  its  other  callings 
a  new  one  had  now  been  added.  In  the  dissensions  of 
nationalities  it  had  become  the  natural  mediator,  the  nearest 
protectress  of  the  oppressed  Saxon  element,  the  sole  power 
whom  the  Norman  kings  at  their  court  days  were  at  times 
obliged  to  meet  on  the  footing  of  negotiation.  Even  though 
the  high  prelates  had  become  Norman,  yet  the  great  mass  of 
the  clergy  still  belonged  to  the  Saxon  population.  Saxon 
''  clerks  "  were  the  chief  staff  of  the  Norman  administration, 
necessary  interpreters  to  the  French-speaking  lords,  and  not 
nninfluential  intercessors  for  the  mass  of  the  oppressed 
classes.  The  corporate  spirit  of  the  clergy  had  advanced  far 
enough  to  uphold,  amidst  the  discord  of  nationalities,  the 
unity  of  the  Church,  which  on  that  very  axscount  could  not  be 
subject  to  the  haughty  class  of  nobility.  And  under  these 
eircumstances  it  was  very  significant  that  Henry  II.  himself 
appointed  a  man  like  Thomas  Becket  to  the  archbishop's  see ; 
one  who  by  birth  belonged  neither  to  the  Norman  nationality 
nor  to  the  privileged  class.*** 


***  For  a  time  the  ecolesiastioal 
influenoe  "was  diminished  owing  to 
the  fiBKst  that  the  ranks  of  the  clergy 
had  beoomeintemaUy  disunited.  Since 
the  year  1070  the  Conqueror  had  flUed 
with  Norman  clerics  the  two  Arch- 
bishoprics of  Canterbnry  and  York,  and 
then  oy  degrees  the  bishoprics  and  the 
most  important  abbeys  also.  The 
eurions  state  of  things  arose  that  the 
higher  clergy  were  not  able  to  speak  to 
their  floeks  so  as  to  be  understood. 
The  dislike  of  the  Saxon  population  to 
a  foreign  tongue  and  foreign  customs 
was  now  extended  to  the  dignitaries  of 
the  Church.  Among  the  numerous 
anooessfiil  upstarts  of  the  times  were  to 
be  found  many  adventurers  belonging 
to  the  clerical  profession.  The  majority 
of  the  important  ecclesiastical  dignities 
were,  however,  so  far  as  can  be 
•eoertained,  filled  by  worthy  persons. 
Daily    labour    in    the    ecclesiastical 


calling,  the  feeling  of  solidarity  against 
the  arrogance  and  violence  of  the  mili- 
tary vassals,  and  the  powerful  corporate 
spirit  of  the  clergy  (inbreased  by  the 
gradually  enforced  celibacy)  appear  in 
the  Anglo-Norman  Church  with  un- 
mistakable plainness.  But  on  the 
other  side  is  visible  ih  the  first  century 
of  this  period  the  strong  personal 
influence  of  the  King  over  his  prelates, 
who  hiive  bten  for  the  most  part  court 
chaplains  aud  royal  secretaries.  **  The 
cohesion  of  the  Church  was  for  ages 
the  substitute  for  the  cohesion  which 
the  divided  nation  was  unable  other* 
wisoto-realize.  ....  It  was  to  an  ex- 
traordinary degree  a  national  church, 
national  in  its  comprehensiveness  as 
well  as  in  its  exdusiveness.  .  .  •  The 
use  of  the  native  tongue  in  prayers  and 
sermons  is  continuous ;  the  observance 
of  native  festivals  also,  and  the  rever- 
ence paid  to  native  saints.    The  ecole* 
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Under  such  altered  circumstances  Henry  II.  saw  himself 
involved  in  a  critical  struggle  with  the  ecclesiastical  power,  in 
which  he  was  in  the  end  unable  to  recover  full  political  power 
over  the  Church.  With  her  separate  administration  (juris- 
dictio)  she  everywhere  opposed  the  temporal  jurisdiction.  The 
maxim  of  separation  of  Church  and  State  had  led  to  this, 
that  the  lower  clergy  for  three  generations  found  their  law 
and  discipline  entirely  in  the  canon  law,  their  ideal  in  com- 
plete severance  from  the  laity;  and  that  a  very  influential 
party  among  the  clergy,  especially  in  the  monkish  orders, 
stood  resolutely  on  the  side  of  Bome.  The  Church  was  free 
from  the  fiscal  odium  of  the  secular  administration ;  she  had 
the  popularity  which  surrounds  all  forces  that  resist  an 
absolute  government.  Henry  II.  did  not  dare,  under  these 
circumstances,  to  carry  out  the  re-establishment  of  the  royal 
prerogatives  without  summoning  to  his  aid  the  most  powerful 
and  influential  persons  among  the  laity.  He  summons 
accordingly  (1164)  in  the  formal  manner  of  a  ''cour  de 
hwronie  "  the  greater  Crown  vassals  and  prelates,  collectively 
and  separately,  to  attend  the  extraordinary  assizes  of  Claren- 
don and  Northampton.  At  the  opening  of  the  first-named 
assembly,  in  January,  1164,  sixteen  articles  were  presented 
and  carried,  which  concern  the  ancient  powers  of  the  eccle- 
siastical supremacy.  The  chief  article  (No.  XI.)  is  as 
follows : — 

*^  Archiepiscopi,  epiaeopi,  et  imiversm  penonm  regni,  qm  de 
rege  tenent  in  capite  habeant  possessiones  mas  de  rege,  sicut 
haroniam;  et  inde  respondeant  jvsticimiis  et  miniatris  regie  et 
seqtuintur  et  faciant  omnes  constietudinee  regias,  et  sictU  cateri 
ha/rones  debent  interesee  jvdiciis  curue  domini  regis,  cum  baroni' 
bus,  usque  preveniatur  in  judicio  ad  diminutionem  membrorum 
vel  mortem.*^ 

By  this  (1)  the  subjection  to  the  feudal  jurisdiction  and  to 
all  feudal  burdens  was  declared  anew ;  and  with  it  also  the 
temporal  penal  jurisdiction  over  the  persons  of  the  clergy  was 
recognized  in  principle.  Where  clerical  offenders  are  ex- 
amined in  an  ecclesiastical  court  a  secular  judicial  official  is  to 
be  present,  and  the  convicted  offender  is  not  to  be  further 
protected  by  the  Church.  Feudal  vassals  of  the  King  shaU  be 
outlawed  only  after  previous  trial,  and  with  approval  of  the 
royal  court. 

(2)  The  highest  appellate  jurisdiction  of  the  King  upon 
English  soil  was  retained,  and  the  parties  are  forbidden 
"  vlterius  procedere  "  (that  is,  to  appeal  to  the  Papal  Chair) 

Biastioal  and  the  national  spirit  thua  sivepowerwhich  the  Norman  despotiam 
growing  into  one  another  supplied  waa  unable  to  break "  (Stobba,  Conat. 
something  at  least  of  that  stroug  paa-      Hist.,  i.  245). 
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without  special  leave  (Art.  VIII.):  *'De  appellationibtut,  si 
emerserint,  ah  anrchidiacono  debent  procedere  ad  episcopum,  et  ah 
episcopo  ad  archiepiscopum.  Et  si  a/rchiepiscopus  defecerit  in 
justicia  exhibendaf  ad  dominum  regem  perveniendum  estpostremo, 
ut  precepto  ipsius  in  curia  archiepiscopi  controversia  terminetv/r, 
ita  qmd  non  debet  vlterius  procedere  absque  assensu  domini 
regis" 

8.  The  royal  rights  of  appointing  to  vacant  bishoprics  and 
abbeys  were  especially  and  formally  recognized.  The 
revenues  of  the  vacant  sees  fall  to  the  ro^al  Treasury,  until 
the  time  for  the  new  election  has  arrived.  The  formal 
election  takes  place  in  the  King's  chapel,  and  with  his  consent, 
and  there,  before  being  consecrated,  the  ''  electus  "  must  take  the 
oath  of  allegiance  to  the  King  as  his  feudal  lord  in  respect  of 
his  temporal  fees,  with  reservation  of  his  ecclesiastical  rank. 

These  and  other  principles  were  compiled  from  precedents, 
and  were,  as  **  ancient  customary  law,"  so  indisputable,  that 
the  bishops,  as  well  as  the  secular  vassals  of  the  Grown, 
recognized  them  without  hesitation.  Thomas.  Becket  knew 
these  principles,  and  had  applied  them  for  several  years  when 
he  was  chancellor;  and  accordmgly,  after  some  resistance, 
found  himself  compelled  to  make  an  unwilling  concession, 
and  to  promise  to  keep  these  articles  '^  legitime ''  and  *'  bona 
fide"  When,  however,  by  means  of  the  clause  *' salvo  jure 
ecdesim"  and  under  the  authority  of  the  Pope,  he  continued 
his  resistance,  the  King  formed  a  decisive  precedent  by  ob- 
taining from  a  well-attended  court  of  spiritual  and  temporal 
vassals  of  the  Grown,  on  the  17th  of  October,  1164,  the  con- 
denmation  of  the  primate  in  misericordia  regis,  which  was 
then  in  the  customary  manner  reduced  by  the  King  to  an 
amerciament  of  £500.  But  the  hard-earned  victory  was  lost 
again  owing  to  the  passionate  and  intriguing  conduct  of  the 
King,  the  violent  issue  of  the  dispute,  and  the  martyrdom  of 
Becket.    At  the  final  conclusion  of  peace,  great  points  were 

Slelded  to  the  Ghurch,  especially  the  appeals  to  the  Pope, 
y  later  articles  the  principal  point  was  conceded  to  the  Pope's 
legate,  viz.  that  for  tiie  future  no  cleric  should  be  summoned 
to  answer  for  a  crime  before  a  temporal  judge,  except  on 
account  of  a  secular  fee,  or  of  an  offence  against  the  hunting 
laws.  The  other  points  of  unpleasantness  to  the  clergy  were 
also  for  the  most  part  omitted.  In  its  further  development 
the  concession  of  a  separate  judicial  jurisdiction  led  to  the 
privilege  of  milder  punishment,  under  the  term  of  '^  benefit 
of  clergy." 

Under  King  John  the  Guria  advanced  still  further,  and  in 
the  course  of  a  dispute  between  the  King  and  the  Ghapter  of 
Ganterbury,  succeeded  even  in  procuring  the  appointment  of 
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the  primate  i^ider  papal  authority,  and,  in  the  farther  course 
of  the  dispute,  the  free  canonical  election  of  the  bishops,  as 
well  as  the  feudal  suzerainty  over  the  English  Grown. 

Thus  the  relationship  to  the  Church  became  the  one  weak 
point  in  the  system  of  Absolutism.  Towards  the  close  of  this 
period  the  old  relations  between  the  higher  clergy  and  the 
Grown  become  changed.  Whereas  formerly  the  King  was 
sure  of  seeing  in  the  bishops'  sees  only  prelates  who  were 
known  and  personaUy  subservient  to  him,  from  this  time 
onward  the  ecclesiastical  corporate  spirit  designates  the 
dignitaries  of  the  Ghurch  by  canonical  appointment.  The 
charter  of  15th  of  January,  1214  (Stubbs'  Gharters,  288), 
touching  the  freedom  of  ecclesiastical  elections,  has  especial 
influence  on  later  centuries.  It  was  this  "  Gharter  of  Liberty," 
afterwards  confirmed  by  25  Edward  I.  stat.  6,  sec.  2,  which 
considerably  altered  the  character  of  the  English  episcopal 
bench  up  to  the  close  of  the  Middle  Ages.  Under  Henry  HI. 
the  papal  power  had  reached  the  zenith  of  its  might  in 
England,  and  this,  in  consequence  of  the  realm  being  overrun 
by  foreign  clergy,  led  to  a  reaction  on  the  part  of  the  land* 
owning  gentry  as  patrons  of  the  churches.  The  influence  of 
the  King  is  now  confined  to  withholding  the  temporalities 
during  the  time  a  see  is  vacant,  and  to  the  moral  influence  of 
the  feudal  oath  of  fealty ;  through  which,  by  the  withholding 
of  the  temporalities,  a  renunciation  could  be  compelled  ''  of 
all  the  clauses  of  the  Papal  Bull,  which  were  opposed  to  the 
royal  prerogative,  and  the  law  of  the  land."  The  breach  in 
the  absolute  royal  power  which  was  here  made  could  not  be 
healed  in  the  course  of  the  Middle  Ages.  It  was  the  first 
opening,  by  means  of  which  Magna  Gharta  introduced  the 
beginnings  of  parliamentary  privileges. 


Note  to  CHAPmB  XV. — The  course 
which  the  ecclesiastical  disputes  took 
in  the  Norman  period  forms  the  stan- 
dard for  estimating theinherent  strength 
of  the  absolute  monarchy,  and  must 
for  this  purpose  be  set  forth  eon- 
nectedly. 

Under  William  I.  the  concessions 
oonoem  merely  the  immediate  wishes  of 
the  Church:  a  separate  ecclesiastical 
jurisdiction,  the  Peter's  pence,  and 
the  moderate  inculcation  of- celibacy. 
William  had  also  no  objections  to  the 
docfarine  of  tranaubstwtiation.  On 
the  other  hand,  he  rejects  with 
proud  resoluteness  the  demand  of 
Gregory  YIL  for  a  suzerainty,  and  the 
taking  of  the  oath  of  allegiance,  asserts 
his  supremacy  over  the  Ghurch  in  all 
external  matters,  and  assures  himself  of 


the  due  exercise  of  it  by  reserring  to 
himeelf  the  jiUuiet  to  the  publicHtion 
of  all  circular  letters  from  Rome,  and 
by  reserving  his  consent  to^l  Councils, 
all  canones^  and  to  the  exoommnnica* 
tion  of  any  royal  vassal  (Eadmer,  Hist., 
p.  6,  WilMns,  Concilia,  i.  199). 

William  II.  misuses  his  fiscal  rights 
against  the  Church,  as  in  other  direo- 
tions ;  leaves,  among  other  things,  the 
Archbishopric  of  Canterbury  vacant 
for  nearly  five  years;  and  is  soon 
involved  in  a  quarrel  with  Archbishop 
Anselm  as  to  ttie  taking  of  the  oath  of 
fealty,  in  which  temporal  and  spiritual 
vassals  take  the  King's  pe^  A 
Council  of  the  year  1097  resolves  that 
"the  archbishop  has  to  leave  the  realm 
within  eleven  days." 

Henry  L,  who  by  a  cunning  usurps- 
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lion  of  tbe  throne  had  anticipated  his 
elder  brother  Robert,  was  dependent 
npon  the  support  of  the  dergy,  and 
ttooordingly  recalls  the  archbishop, 
Anselm,  who  again  refuses  the  oath  of 
fealty.  After  a  long  dispute  Henry  I. 
declares  in  a  Council  of  the  year  1107, 
upon  his  absolute  authority,  that  the 
inTestiture  with  the  ring  and  the  staff, 
the  symbol  of  the  conferring  of  the 
sptWfuoI  office  by  the  King,  or  a  lay 
patron,  should  for  the  future  t^ 
abolished. 

Under  Stephen,  the  usurpation  of 
the  Grown  brings  confusion  into  this 
question  as  into  others.  By  extensive 
promises  Stephen  brings  the  higher 
olergy  over  to  his  side,  who  then 
become  faithless  to  all  the  vows 
formerly  made  to  the  Empress  Matilda; 
but  later  they  also  leave  King  Stephen 
in  the  lurch.  In  1138,  things  had  come 
to  such  a  pass,  that  in  the  Council  of 
Westminster  a  papal  legate  promul- 
gates sixteen  canons,  and  takes  into  his 
own  hand  the  conduct  of  the  elective 
•ct  for  appointing  to  the  Archbishopric 
ol  Canterbury.  In  the  course  of  a  few 
years  the  Papal  Chair  becomes  the 
court  of  appeal  for  all  oontending 
factions. 

Henry  II.,  in  a  difficult  position, 
thinks  to  secure  his  royal  prerogatives 
by  choosing  his  favourite  and  chan- 
cellor Thomas  Becket,  but  finds  at 
onoe  in  him  an  ambitious,  energetic, 
and  equal  opponent.  In  1164,  the 
principal  dispute  is  foaght  out  at  the 
Aasizefl  at  Clarendon  and  North- 
ampton, when  again  spiritual  as  well 
as  teinporal  prelates  declare  for  the 
King.  The  sixteen  articles  of  Clarendon 
comprise  in  a  formulated  shape  the 
sovereign  rights  of  the  feudal  State. 
But  in  the  course  of  the  dispute 
passionate  irritation  loses  him  most  of 
the  advantages  which  had  been  gained. 
A  thoughtless  word  of  the  King  causes 
the  muraer  of  the  Archbishop.  Under 
the  moral  impression  caused  by  this 
martyrdom,  Henry  II.  is  compelled  in 
the  year  1172,  in  the  presence  of  the 
papal  legates  and  a  great  assemblage 
of  temporal  and  spiritual  lords  at 
Avrancnes,  to  purchase  peace  with  the 
Church  by  taUng  an  oath  **to  allow 
the  appeals  to  the  Pope  bona  fide 
from  that  time  forward,  and  to  remove 
ail  evil  customs  against  the  Church 
which  had  come  into  use  during  his 
reign." 

The  first  century  of  the  Norman 
period  had  almost  brought  into  a  con- 


dition of  equilibrium  the  two  powers 
which  were  struggling  with  each  other. 
But  after  Henry  II.  the  power  of  the 
Crown  diminishes  ouiteas  continuously 
as  the  power  of  the  Papal  See  rises, 
until  the  latter  reaches  its  famous 
climax  under  Innocent  III.,  whose  rule 
is  contemporary  with  the  miserable 
reign  of  John.  The  humiliating  sub- 
mission of  John,  and  his  restoration  to 
the  throne  as  the  vassal  of  the  Pope,, 
bring  about  the  situation  of  Magna 
Charta  (a.d.  1215).  The  material 
points  of  dispute  which  arise  in  this 
period  are  in  a  compressed  sketch  of 
their  course  as  follows : — 

I.  The  celibacy  of  the  secular  clergy. 
This,  under  William  I.,  is  at  first  only 
partially  recognized,  for  the  married 
clergy  are  stiU  allowed  to  retain  their 
wives  (a.d.  1076).  Heuceforward,  how- 
ever, the  ecclesiastical  decrees  ara 
more  strict  The  canons  touching 
celibacy  increase  in  number.  Those  of 
the  year  1107  contain  a  positive  com- 
mand directed  to  the  married  clergy  to 
separate  from  their  wives,  and  the  rule 
that  the  sons  of  priests  should  never 
*' inherit"  the  Church  of  their  fSather. 
In  the  following  year,  however.  Pope* 
Pascal  IL  sends  a  letter  of  dispensation 
from  the  command  of  divorce,  **  because 
its  execution  in  England  would  be 
very  much  out  of  plaee,  seeing  that 
there  the  best  and  greatest  part  of  the 
clergy  is  of  that  sort."  In  1126,  at  a 
full  ecclesiastical  Council  at  West- 
minster (at  which,  for  the  first  time» 
a  papal  legate  presided),  the  legate, 
John  of  Crema,  with  great  zeal  pleaded 
for  ^Hmmaculaia  e(utUtu"  but  was  him- 
self obliged  to  leave  the  country  in 
secrecy  and  haste,  in  consequence  of 
an  immoral  scandal  (Huntiugdon,  219 ; 
Hoveden,  274;  Knygliton,  2382).  In 
1192  it  was  thought  possible  to  carry 
out  the  prohibition  of  marriage  by 
leaving  the  enforcing  of  it  to  the  Kiug. 
But  Henry  L  made  use  of  this  power 
only  by  allowing  every  priest  to  keep 
his  wife  on  payment  of  a  fine.  It  was 
not  until  the  twelfth  century  that  the 
increasing  power  of  Rome  at  last 
effectually  enforced  celibacy. 

II.  The  dispute  as  to  investitura 
broke  out  under  William  U.  in  con- 
sequence of  the  refusal  of  Archbishop 
Anselm,  the  King  having  up  to  that 
time  enfeoffed  his  prelates  with  the 
ring  and  staff.  At  the  council  of  1095 
even  the  bishops  ranged  themselves  on 
the  side  of  the  ancient  custom.  But 
now,  in  consequence  of  this  case,  in  the 
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year  1098,  a  solemnly  promulgated  and 
Bevere  canon  was  launched  against 
investiture  by  laymen,  and  Henry  I., 
by  reason  of  bis  hayiog  usurped  the 
throne,  was  not  in  a  position  to  reject 
the  mediation  of  the  Pope  on  this 

auestion.    In  spite  of  the  opposition  of 
ie    secular   vaseols,   the   Sing   ac- 
quiesced when  Anselm  consented  to 
recall  the  sentence  of  excommunication 
passed  on  the  prelates  who  had  ac- 
cepted a  royal  investiture.    When  at 
last  the  question  was  brought  before  a 
Council  at  London,  to  be  decided  on 
principle,  the  King  ended  the  dispute 
by    declaring   on   his   personal   and 
absolute  authority  ^  that  in  future  no 
one  shall  be  enfeoffed  by  the  King  or 
a  lay  patron  of  a  bishop's  see  or  an 
abbey  by  the  delivery  to  him  of  a 
pastoral  steff  and  a  ring,  but  that,  on 
the  other  hand,  consecration  should 
not  be   denied  a  chosen   prelate  by 
reason   of  the  homagium   which   he 
pays  to  the  King."    Thus  there  arose 
a  partition  of  the  right  of  the  in- 
vestiture, which  had  been  hitherto  an 
exclusively  royal   prerogative.     The 
compromise  now  places  the  election  in 
the  hands  of  the  chapter,  the  consecra- 
tion in  the  hands  of  the  archbishop 
and  bishops,  the  grant  of  the  temporal 
goods  and  authority  in  the  hancU  of 
me  King.    The  election   took  place, 
from  this  time,  at  the  chapter-house  of 
the  cathedral  church,  where  the  wishes 
of  the  King  were  communicated^  either 
by  letter  or  message  (not,  as  formerly, 
by  direct  order).    When  the  prelate 
elect  had  aeeeived  the  royal  assent,  the 
choice  was  scrutinized  and  confirmed 
by  the  metropolitan.    Before  or  after 
the  consecration,  the  bishop  received 
from  the  ^ing  the  temporalities,  and 
took  an  oath  of  allegiance  to  him, 
corresponding   to  the  homagium  and 
fealty  of  a  temporal  lord  (Stubbs,  iii. 
295,  296). 

III.  The  appointment  of  the  bishops 
by  the  King  was  such  an  undoubted, 
firmly  estoblished  custom,  that,  in  the 
first  century  of  the  period  scarcely  an 
objection  was  raised  to  it.  Only  in  the 
election  of  the  Primate  of  England  the 
more  exclusive  character  of  the  spiritual 
Stete  made  itself  felt,  an  appeal  being 
probably  made  to  precedents ;  accord- 
ing to  which,  at  the  appointment  of 
the  head  of  the  English  Church,  the 
diapter  and  the  voice  of  the  bishops 
had  been  heard.  The  elections  of  tne 
archbishops  Lanfranc,  Anselm,  and 
Badulfus  (A.D.  1070-1121),  proceeded 


still  from  the  kines,  who  only  after- 
wards consulted  we  prior  and  the 
convent  as  to  their  opinion.  The 
violent  dispute  which  oegan  under 
Henry  L,  between  the  ** monks" 
(canons),  and  the  bishops,  continued 
for  a  whole  century.  After  the  murder 
of  Thomas  Beoket(A.D.  1170),  a  double 
election  took  place,  which  the  Pope 
decided ;  and,  after  this  precedent,  he 
claimed  the  right  of  confirming  all 
elections  of  bishops.  The  question  of 
election  was  at  last  decided  by  Innocent 
III.  in  favour  of  the  Canons  of  Canter- 
bury against  the  bishops.  In  the  course 
of  the  dispute  the  royal  right  more 
and  more  dwindled  to  a  mere  right  of 
confirmation.  At  the  close  of  the 
twelfth   century,  the  rights  of  each 

Sarty    had   become   tolerably  closely 
efined.    The  royal  consent  was  indi»- 
pensable;  the  right  of  the  chapter  to 
elect,  and    the  confirmation  of  their 
choice  by  the  archbishop,  was  formally 
recognized.    The  deciding  authority  of 
the  Pope  in  disputed  cases  was  upheld 
by  strong  precedente,  but  in  the  case  of 
disputed  episcopal  elections  the  Pope 
had   only   an    appellate  jurisdiction. 
Only  in  the  case  of  an  archbishop  an 
immediate     papal    confirmation    and 
recognition  was   carried    out    by  the 
Curial  theory  of  the  Pallium  (Stubbs, 
iii.  804).    Before  receiving  the  Pallium 
the  archbishop  may  not  consecrate  any 
bishop ;  but  on  receiving  it  he  has  to 
swear  obedience  to  the  Pope  in  a  form 
which,  in  process  of  time,  becomes  more 
and  more  stringent  (Stubbs,  iii.  297, 
804).     After   free  canonical   eleotioQ 
had  been  introduced  by  the  charter  of 
John,  the  royal  right  of  confirming  the 
election  was  also  abolished.   The  royal 
influence  euTter  this  time  confined  itself 
to  title  moral  influence  of  the  feudal 
oath,  and  to  the  fact  that  the  King,  by 
withholding  the  temporalities,  could  in 
any  case  enforce  a  renunciation  of  "  all 
the  clauses  of  the  papal  Bull,  which 
should  be  opposed  to  the  royal  preroga- 
tive and  the  law  of  the  land.**    It  was 
not  until  the  next  period  that  a  strong 
influence  of  the  King  upon  the  ap- 
pointment of  the  bishops  became  in- 
directly re-esteblished. 

ly.  Theexdusivenessof  thespiritoal 
jurisdiction  and  its  independence  of 
the  royal  judicial  jurisdiction,  forms 
the  most  important  point  of  the  English 
Church  controversy.  Even  Henry  L 
had  on  this  point  resolutdy  opposed 
the  ecclesiastical  claims,  llie  appeal 
to  Rome  was  only  allowed  under  royal 
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lioeooe,  and  then  only  in  cases  which 
ft  zoyal  court  of  law  was  incompetent 
to  decide.  Under  Stephen,  however, 
the  ezclosiTeness  of  the  episcopal  joris- 
diotion  over  spiritual  persons  and 
matters  was  declared;  and,  after  the 
system  of  appeal  to  the  Roman  chair 
had  onoe  begun  under  the  legate,  the 
Bishop  of  Winchester,  in  a  few  years 
it  went  so  &r  that  all  the  more  impor- 
tant matters  were  referred  to  Rome  for 
finfd  decision.  This  state  of  things 
Henry  IL  found  existing,  and,  in  oon- 
nection  with  it,  a  partially  disordered 
clerical  body,  who,  under  the  protection 
of  their  privileged  judicial  position, 
had  in  the  course  of  ten  years  more 
than  a  hundred  unpumshed  cases  of 
manslaughter  to  show.  In  the  face  of 
these  excesses,  Henry  EE.  was  able  to 
count  on  the  acquiescence,  not  only  of 
bis  Grown  vassals,  but  also  of  the 
noajarity  of  the  bishops. 

At  the  commencement  of  the  dispute 
with  Thomas  Beoket,  Henry  had  the 
aixteen  articles  of  Clarendon  drawn  up 
by  two  of  his  justiciaries,  Robert  de 
Loci  and  Josoelin  de  Baliol,  which 
articles,  in  &ot,  only  oontain  the  royal 
prerogatives  so  well  defined  l^  pre- 
cedents, that  in  the  assize  of  1164 
even  the  bishops  recognized  the  royal 
rights.  Thomas  Becket  sought  in  vain 
for  a  legal  title  for  the  new  position  of 
the  Church;  he  was  unable  to  find  one, 
except  in  the  authority  of  the  Papal 
Chair.  It  was  under  these  ciroum- 
stances  a  decisive  victory,  whea  the 
King,  at  the  Council  of  Northampton 
(17&  Oct.,  1164),  brought  about  the 
condemnation  of  the  Primate,  and  witii 
it  the  recognition  of  the  English  cus- 
tom. But,  from  that  time  forward 
Henry  II.  ruined  his  case  by  persecu* 
tion  and  personal  chicanery,  which 
aroused  the  sympathies  of  the  Saxon 
population  for  the  archbishop.  Against 
the  murdered,  and  soon  afterwards 
sainted  Ifartyr,  according  to  the  spirit 
of  the  age,  the  King's  case  could  no 
longer  be  victorious.  In  spite  of  all 
bia  shrewdness  and  perseverance,  the 
principal  object  of  the  dispute  was  lost 
at  the  final  conclusion  of  peace  (a.d. 
1174).  The  King  allowed  the  appeals 
to  the  Pope,  and  in  his  acknowledgment 
made  to  the  papal  legate,  Petroleone, 
limited  the  loyal  jurisdiction  to  actions 
bioaght  on  account  of  fiefs  and  hunting 
offences.  In  the  struggle  against  his 
rebellions  sons  and  against  the  sym- 
pathiea  of  the  Saxon  population  for 
the  ecclesiasticsl  cause,  the  King  had 


grown  old  and  weary.  Under  Richard 
and  John,  under  the  influence  of  the 
Crusades,  and  the  manifold  complica- 
tions in  the  interior  of  the  country,  the 
papal  power  continued  to  advance 
until  it  reached  the  pinnacle  of  its 
miffht  under  Innocent  III. 

y.  The  recognition  of  the  papal 
legates  forms  an  important  incident  in 
the  dispute  as  to  the  jurisdictions. 
Henry  I.  had  for  a  long  time  set  him- 
self against  their  admission ;  but  the 
complications  which  his  resistance  en- 
gendered compelled  him  to  give  way. 
Scarcely  were  the  legates  admitted, 
than,  as  early  as  1126»  a  legate,  as 
snoh,  held  a  Church  Council,  and  pub- 
lished seventeen  canons,  under  the  sole 
authority  of  the  Pope.  Under  Stephen 
their  insolence  rose  so  high  as  to  sum- 
mon the  King  to  answer  tef^re  a  legate 
and  Church  Council.  This  might  later 
be  disavowed  as  extmvagance.  But 
the  legate  system  had  gaineid  a  footing; 
and  the  circumstance  that  archbishops 
of  Canterbury  had  taken  the  position 
of  legates,  proved  unfavourable  to  the 
independence  of  the  Ejuglish  Church. 
The  union  of  the  powers  of  the  legate 
with  the  office  of  archbishop,  com- 
pelled the  King  to  recognize  indirectly 
the  supreme  jurisdiction  oi  the  Pope, 
80  soon  as  it  was  placed  in  the  hands 
of  one  of  the  archbishops.  After 
Honorius  III.  (a.d.  1221),  the  arch- 
bishops appear  to  have  received  the 
regular  commission  of  legates,  as  being 
"^oM  fiati,"  from  the  moment  or 
their  recognition  at  Rome,  and  this 
was  acceded  to  on  the  part  of  the  Pope, 
with  reservation  of  the  right  to  send 
^legati  a  laierej**  who  suspend  the 
power  of  the  **  le^ati  rendeniu."  The 
legate  system  also  reached  its  culminat- 
ing point  in  the  confusion  under  John. 

YI.  A  further  incident  of  import- 
ance was  the  exemption  of  the  monas- 
teries ftom  the  episcopal  power.  It 
bc^an  with  the  commencement  of 
Henry  II.*s  reigo,  after  which  time  the 
policy^of  the  Papacy  worked  systemati- 
cally towards  weakening  the  episcopal 
authority.  On  the  strength  of  an  evil 
precedent,  the  richest  abbevs,  one  after 
the  other,  were  wrested  from  the 
bishops,  and  then  actually  subordinated 
to  the  Pope  and  his  legates. 

Another  incident  is  the  contest  be- 
tween the  Archbishops  of  Canterbury 
and  York  for  the  primacy,  which,  in 
the  vicissitudes  of  this  century,  fell  to 
the  Pope  for  final  decision. 

In  these  controversies  the  weapons 
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employed  by  the  two  powers  are 
oharaoteriatic  of  their  respeotiye  posi- 
tions. The  King  contends  with  the 
means  he  derives  from  his  feudal, 
police,  and  financial  supremacy,  by 
withholding  the  temporalities,  the 
sequestration  of  feudal  possessions,  the 
confiscation  of  personalty,  the  enforce- 
ment of  amerciaments,  and  the  ap-> 
plication  of  the  right  of  making  decrees 
in  individual  cases.  When  the  dis- 
pute was  at  its  height,  Henry  IL 
caused  all  the  personal  estate  and 
revenues  of  the  archbishop,  and  of 
those  of  the  clergy  who  declared  for 
him,  to  be  attached,  and  then  further 
proceeded  to  confiscate  the  real  estate, 
and  to  banish  all  the  relations,  house- 
hold, and  nearest  friends  of  Thomas 
Beoket,  to  the  number  of  four  hundred. 
In  another  case  a  royal  decree  imposes 
the  penalty  of  death,  or  in  the  case  of 
ecclesiastics  castratioa,  for  tlie  intro- 
duction into  the  country  of  any  papal 
bull  of  excommunication.  The  power 
of  the  Grown  shows  itself  as  a  rule  to 
be  so  strong,  that  every  order  of  banish- 
ment is  effectual  in  its  operation,  and 
even  the  most  powerful  prelates  with- 
draw themselves  from  the  desperate 
conflict  by  flight.  Under  John  all 
these  means  had  become  massed  to- 
gether and  increased  to  an  enormous 
extent.  But  this  power  is  often 
cheeked  by  the  feeling  of  the  masses, 
by  the  threatening  position  of  the 
French  kingdom,  which  enters  into  the 
dispute  as  lord-suzerain  and  at  the 
lequest  of  the  Pope,  by  the  danger 
which  menaces  the  possessions  of  the 
English  Sovereign  upon  the  Continent 
and  by  internal  troubles, — under 
Henry  II.,  even  by  a  rebellion  of  his 
own  sons.  In  the  course  of  the  ecclesi- 
astical dispute  matters  went  at  last  so 
far  that  the  King  found  himself  for- 
saken by  his  secular  Crown  vassals» 
as  in  the  case  of  King  John,  and  thus 
the  Boyal  power  reaohed  its  lowest 
limit.  The  Church  on  its  side  does 
battle  by  interdict  and  excommunica- 
tion, with  whidi  at  first  the  prelates 
and  laity  who  pay  obedience  to  the 
royal  commands  are  threatened;  then 
by  degrees  it  increases  in  boldness  and 
directs  itself  against  the  person  of  the 
King.  A  frivolous  exercise  of  the 
spiritual  instruments  ot  combat  could, 
however,  be  defied  even  by  Stephen 
and  John,  so  long  as  the  feeling  and 
the  interest  of  the  upper  classes  re- 
mained on  the  side  of  the  Crown.  The 
Tarions  phases  of  the  dispute  are  com- 


plicated by  schisms  of  the  papacy,  and, 
on  the  other  side,  by  contentions  as  to 
the  succession  to  the  throne.  The  two 
sides  may  have  been  ^adrly  balanced, 
but  the  decision  depended  finally  on 
the  internal  energy  of  each. 

YII.  The  final  break-down  of  the 
royal  ecclesiastical  supremacy  under 
John  rests  upon  a  concurrence  of  many 
circumstances,  long  since  prepared  in 
the  person  of  the  King.  The  impulse 
was  again  given  by  the  double  election 
of  an  Archbishop  of  Canterbury.  On 
the  21st  December,  1206,  Innocent  IIL 
kad  dictatorially,  and  in  a  very  un- 
canonical  fashion,  imposed  upon  the 
Canons  who  had  visited  Bome  as  a 
special  embassy,  his  friend  and  fellow- 
student,  Stephen  Langton,  as  arch- 
bishop. On  tiie  continued  opposition 
of  the  King  to  this  so-called  election, 
there  followed  on  the  24th  March, 
1208,  the  pronouncing  of  the  interdict. 
The  inhabitants  of  the  country  re- 
mained, however,  passive ;  the  temporal 
nobles  were  still  on  the  side  of  the 
King.  Three  vears  later  (a.d.  1211), 
the  dispute  had  progressed  so  far  that 
the  legate  pronounced  the  sentence  of 
excommunication,  released  all  subjects 
from  their  oath,  and  degraded  the 
King  from  his  ro^al  dignitv.  The 
temporal  vassals  still  adhered  to  the 
King.  John,  just  at  this  time,  had 
waged  two  fortunate  campaigns,  the 
only  successful  ones  of  his  reign.  It 
was  the  grieyous  fault  of  the  King  him- 
self, that  brought  about  the  final  crisis. 
Neither  in  England  nor  on  the  Con- 
tinent had  the  affairs  of  the  kingdom 
ever  been  carried  on  by  such  ferocious 
means  as  John  made  use  of  at  this 
time;  curiously  combining  the  cruel- 
ties of  an  Asiatic  despot  with  the 
practioes  of  the  Exchequer  of  Jews. 
In  the  following  year  (1212),  a  formal 
decree  of  deposition  was  issued  by  the 
Pope:  **Papa  $eatentiodUer  definimt, 
iU  rex  Anglorum  MTohannet  a  $6Uo  regm 
deponeretuTf  el  oltiM,  Papa  procurante^ 
ntooederet  qui  dignior  hdheretur.  Ad 
hujut  quoque  senientim  exeeutionem 
tcripait  Domimu  Papa  poieniUnmo 
Regi  Franeorum  PhUippo,  quatenm  in 
remisaionem  omnium  suorum  peocami^ 
»um  huno  laborem  astumeref"  (Mat- 
thew Paris,  162).  King  Philip  and 
the  French  nobility  accepted  the  com« 
mission  with  en&usiasm,  and  war 
preparations  commenced  in  France, 
which  gave  a  prospect  of  a  repetition  of 
the  events  under  William  ihe  Con- 
queror.   The  feudal  summom  of  John 
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on  the  other  aide,  brought  together  in 
Englimd  an  army  of  60,000  men  (Mat- 
thew Paris,  168X  which  had  to  be 
partly  disbanded  on  account  of  the 
want  of  provisions.  But,  like  an 
electric  spark,  a  common  coDsciousness 
of  Uie  unworthinesB  of  this  King 
flashed  through  the  assembled  masses. 
John  himself  felt  this.  Fear  of  the 
French  military  power,  and  of  the 
temper  of  his  own  vassals  determined 
him  to  unconditional  submission.  On 
the  18th  May,  1213,  the  formal  treaty 
with  the  papal  legate,  Paadulfus,  was 
brought  to  a  condusion,  in  accordance 
with  the  papal  instructions  (Bvmer,  L 
2,  p.  54>    Two  days  later,  on  the  15th 


May,  1218,  John  resigpaed  his  crown 
and  his  kingdoms  into  the  hands  of  the 
Pope,  surrendering  "to  the  Church 
and  tiie  Pope  his  kingdoms  of  England 
and  Ireland,  to  receive  them  again 
firom  the  Church  as  a  feudal  vassal" 
(Rymer,  L  2,  p.  57;  Matthew  Paris, 
164).  Stephen  Langton,  Archbishop 
and  Primate,  makes  his  entry  into 
England,  takes  possession  of  the  Arch- 
bishop's see,  and  absolves  the  King 
from  the  sentence  of  excommunication. 
The  negotiations  as  to  the  removal  of 
the  interdict  and  the  compensation  to 
the  Church,  are  protracted  for  a  con- 
siderable time  longer,  until  the  orisia 
ends  in  Magna  Charta. 


CHAPTER  XVI. 


The  Norman  government  of  the  kingdom  rested  upon  a 
combination  of  the  relations  of  the  military,  judicial,  police, 
financial,  and  ecclesiastical  authority;  consequently  its 
central  point  was  found  in  the  person  of  the  King.  The 
Norman  feudal  phraseology,  which  after  the  Conquest  pervaded 
all  departments,  introduced  for  the  above  the  appellation 
Curia  Regu,  which,  corresponding  to  the  social,  militarv, 
judicial,  and  administrative  position  of  the  Crown,  may  signify 
according  to  the  context : 

The  Curia  considered  as  (1)  the  Norman  Court  Day; 
(2)  the  Royal  Court  of  Justice ;  or  (8)  the  whole  Government 
of  the  realm. 

I.  ®tf  <Stttia  consfittttH  as  ^  Norman  (ZDoutt  Bags.    The 

Conqueror  was  exceedingly  fond  of  pomp  and  splendour. 
"  Thrice  a  year  he  wore  his  crown,  so  often  he  was  in  Eng- 
land ;  at  Easter  he  wore  it  at  Winchester,  at  Whitsuntide  at 
Westminster,  and  at  Christmas  at  Gloucester ;  and  there  were 
gathered  about  him  all  the  magnates  throughout  the  whole 
of  England — Archbishops  and  Bishops,  Abbots  and  Earls, 
Thanes  and  Ejiights  "  (Ghron.  Sax.  a.d.  1086).  This  account 
of  the  Saxon  Chronicler,  often  varied  by  contemporaries,  is 
the  pith  of  all  that  we  know  about  the  curia  in  this  sense. 
When  the  festivities  were  passed  over,  this  was  likewise 
chronicled:  ** hoc  anno  corona  sva,  non  iniutus  est'*  (Chron. 
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Sax.,  A.D.  1111) ;  similarly  if  he  held  his  court  at  Christmas 
only  (a.d.  1114).  Of  course  the  pomp  of  the  Norman  court 
had  increased  greatly  since  the  Conquest.  We  know  that  the 
Dukes  of  Normandy  held  a  court  three  times  a  year,  at 
Easter,  Whitsuntide,  and  Christmas,  and  united  with  it  ex- 
chequer and  judicial  business.  These  courts  were  accordingly, 
among  the  Normans,  customary  festivals,  and  were  therefore 
caUed  in  England  also,  ''  curise  de  more.''  They  were  to  the 
subjects  sometimes  an  occasion  of  pride  and  display,  and  at 
others,  of  national  antipathy  and  painful  remembrance  of 
the  past.  The  Conqueror  evidently  wished  to  accustom  his 
subjects  to  the  personal  government  of  their  ''legitimate 
ruler."  The  oppressed  Saxons  saw  here  at  first  some  few  of 
their  own  race,  and  might  have  imagined  the  assembly  to  be 
the  time-honoured  Witenagemdte.  Perhaps  the  summons  to 
it  was  issued  by  royal  writ,  generally  to  the  possessors  of  the 
same  lordships  and  bishops'  demesnes  as  in  the  Anglo-Saxon 
period  (Chron.  Sax.,  a.d.  1023).  Many  a  proud  Norman, 
with  his  princely  retinue,  would  see  in  the  assembly  a 
Norman  '*coikr  de  baronie;**  but  the  Conqueror  had  taken 
care  that  it  should  be  neither  the  one  nor  the  other.  The 
curia  was  rather,  according  to  all  authentic  information, 
simply  a  court  festival,  the  splendour  of  which  was  intended 
to  compensate  the  ^eater  feudal  tenants  for  the  want  of 
political  power  and  importance ;  as  in  later  times  under  the 
French  "  ancien  regime.**  "  The  royal  order,"  says  William 
of  Malmesbury,  ''summoned  all  magnates  to  the  *  curia  de 
more,*  that  the  emissaries  of  foreign  nations  should  marvel 
at  the  splendour  of  this  throng  and  the  pomp  of  the  festivals." 
This  phenomenon  has,  at  first  sight,  something  startling 
in  it.  William  the  Conqueror  had  passed  from  a  dukedom 
with  legislating  diets,  to  a  kingdom  with  a  legislating  Witen- 
agemdte. In  both  countries  powerful  estates  limited  the 
royal  power  in  important  respects.  But  the  Norman  diets 
were  not  based  upon  written  and  traditional  constitutional 
documents,  but  upon  the  usage  of  the  law  courts  and  upon 
the  custom  of  the  country.  What  the  Norman  Crown  vassals 
found  in  England  was  not  the  customary  law  of  their  own 
country ;  and  the  throng  around  the  Norman  Sovereign  was 
to  the  Anglo-Saxon  Thanes  no  longer  their  national  assembly. 
The  Anglo-Saxons  no  longer  found  a  place  in  the  council 
of  the  King,  but  only  a  tolerated  existence  in  the  position  of 
nnder-vassals,  which,  under  the  system  of  the  feudal  social 
degrees,  excluded  them  even  from  being  tenentes  in  capite. 
For  the  Normans,  in  another  direction,  the  precedents,  upon 
which  the  old  law  of  the  Witenagemdte  rested,  were  not  "  the 
rights  inherited  and  liberties  guaranteed  from  the  days  of 
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their  forefathers/*  To  both  nations  had  been  promised  the 
continuance  of  their  hereditary  common  law ;  but  from  the 
thrusting  together  of  two  nations  and  two  constitutions,  there 
resulted  a  neutralizing  of  both,  and  the  necessity  of  a  reno- 
vation for  each.  As  the  old  constitution  was  merely  a  com- 
bination of  the  relations  in  which  the  royal  power  stood  to  the 
landed  interests  in  the  army,  law  court,  preservation  of  the 
peace,  finance,  and  Church ;  so  the  new  one  could  only  form 
itself  from  the  new  relations;  and  these  had  in  every  de- 
partment led  inexorably  to  a  method  of  government  by  royal 
ordinances,  and  to  unlimited  sovereign  rights  of  the  King. 
We  will  once  again  summarize  these  stages  of  development. 

In  the  department  of  the  military  organization  the  personal 
summons  of  the  King  had  taken  the  place  of  the  decrees  of 
the  national  assembly  touching  war  and  peace.  Through  the 
feudal  system  the  old  relation  oi  personal  service  had  become 
the  only  vaUd  one ;  the  feudal  vassals  do  their  service  intra 
€t  extra  regnvm  on  the  personal  summons  of  the  feudal 
lord. 

In  the  department  of  the  judicial  system  the  Conqueror 
begins  with  the  promise  to  allow  the  ^^  Leges  Edtuirdi**  to 
continue.  This  was  the  concession,  which  even  the  mighty 
Emperor  Charlemagne  was  obliged  to  make  in  fact  and  in 
law  to  the  peoples  of  his  empire,  viz.  the  retention  of  their 
hereditary  common  law,  which  was  to  suffer  no  change 
through  mere  ordinances.  William  might  indeed  deliberate 
with  his  Norman  nobles  upon  the  promise  he  had  made  ;  but 
the  ''legitimate''  successor  of  iladward  could  not  make  the 
confirmation  of  the  rights  of  his  Saxon  subjects  dependent 
upon  their  "consent."  The  same  situation  repeats  itself 
whenever  collisions  between  the  laws  of  both  nations  occur, 
which  for  similar  reasons  must  be  decided  by  the  King.  From 
generation  to  generation  the  precedents  accumulated,  arising 
from  this  situation. 

In  the  department  of  the  preservation  of  the  peace,  the  Con- 
queror commences  his  legislation  with  a  decree  which  protects 
the  lives  of  his  Normans  by  a  fine  for  murder  of  forty-six  marks, 
against  which  the  Normans  were  certainly  not  desirous,  nor 
the  Saxons  able,  to  raise  any  objection.  This  situation  re- 
peated itself ;  the  police-control  naturally  devolves  upon  the 
possessor  of  the  absolute  military  and  judicial  powers. 

In  the  financial  department  the  King  needed  the  acquies- 
cence of  the  Normans  with  regard  to  the  old  revenues  of  the 
Anglo-Saxon  kings  as  little  as  he  required  that  of  the  Anglo- 
Saxons  to  the  new  feudal  income.  But  the  main  point  was, 
that  the  new  revenue  flowed  in  copiously,  and  that  in  the 
auxtUa^  taUagia,  and  sciUagia,  a  new  current  income  was  peri- 
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odically  raised  as  need  required,  and  one  which  sufficed  for 
generations  for  all  the  King's  necessities. 

In  the  department  of  the  Church,  the  Anglo-Saxon  King 
had  the  right  of  appointing  the  prelates,  and  the  right  to 
give  or  withhold  his  consent  to  the  resolutions  of  the  Councils ; 
the  feudal  constitution  subjected  the  same  persons  to  yet 
more  extensive  rights ;  the  enforcement  of  military  discipline, 
sequestration,  and  forfeiture  of  all  real  estates. 

As  all  these  legal  relations  conduced  to  an  absolute  rule, 
80  the  same  result  was  brought  about  by  sundry  social  condi* 
tions,  arising  from  the  dissension  existing  between  the  nation- 
alities. These  dissensions,  from  the  lower  strata  upward, 
pervaded  and  loosened  the  bonds  of  society  in  the  counties, 
and  consequently  deprived  the  great  vassals  of  the  support 
of  those  below  them.  There  were  certainly  about  the  same 
number  of  great  landlords  as  in  the  Anglo-Saxon  times,  out- 
wardly more  brilliant  and  pretentious;  but  without  the  in- 
ternal union  among  themselves  which  is  the  root  of  political 
power  and  liberty.  There  was  the  most  splendid  court  in 
Christendom,  at  which,  in  a  long  and  brilliant  cavalcade,  the 
rich  Norman  lords  and  prelates  appeared  from  time  to  time, 
followed  by  their  under- vassals  and  retinues,  with  the  colours 
and  distinctive  badges  of  their  lords.  There  were  the  same 
elements  of  possession  upon  which  in  former  days  was  based 
the  Witenagemdte  that  had  degraded  Eadward's  authority  to 
a  shadowy  rule.  In  spite  of  all  this,  the  Norman  kings  rule 
the  land  by  means  of  writs  and  letters  of  privilege,  they 
appoint  or  depose  year  after  year  their  bailiffs  in  the  counties, 
and  assemble  their  tenants  and  prelates  at  parades  and  court 
festivals  without  allowing  them  any  influence  but  that  derived 
from  revocable  offices  and  commissions.  The  Norman  grandees 
lacked  the  support  which  was  the  life  of  the  dynasties  on  the 
Continent ;  because  their  estates  were  scattered  and  severed, 
and  their  men  divided  by  national  antipathies.  Their  Norman 
under-vassals  are  at  first  persons  hastily  collected,  their  Saxon 
under- vassala  yield  reluctant  service  to  a  lord  who  has  been 
forced  upon  them,  and  the  Saxon  population,  as  a  whole, 
retains  for  generations  its  disUke  to  the  whole  body  of  the 
intruders.  The  conjunction  of  these  relations  brought  about 
irresistibly  the  decomposition  of  the  older  political  rights, 
although  these  had  a  deep  historical  foundation.  (1) 

(1)  The  Norman  Court-days  have  mony   giyen   by   historians,   seTered 

been  the  subject  of  a  party  oontroversy  from  its  connection,  was  accordingly 

from  different  points  of  view.    In  the  rearranged  in  such  a  way  that  the 

time  of  the  Stuarts  it  became  important  words  "  curtd,"  **  oonciUwn^*  and  **  oon- 

to  op]>ose  the  highly  exalted  nght  of  nZtum,"  were  made  to  mean  **•  legisla- 

the  langship  *^jure  divino**  by  an  at  tive  and  tax-granting  national  asBom- 

least  equaUy  ancient  genealogical  tree  blies." 

of  parliament.    The  inde^nite  testi-  These  **  armed  parUaments,"   with 
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The  documentary  history  is  in  harmony  with  this.  There 
exist  actually  no  laws  of  this  period  which  have  proceeded 
from  the  initiative  and  the  free  deliberation  of  estates  of  the 
realm.  The  formula  found  in  one  or  two  cases,  ^*  consilio  et 
consensu  baronum  meorum,^  will  be  referred  to  later,  and  apart 
from  this.  The  so-called  laws  of  WilUam  I.  are  really  pro* 
clamations,  charters,  and  ofScial  commands,  as  is  seen  at 
once  in  the  style,  ''jw«ctpio,"  '*prohibeo** — ^the  King  wills, 
orders,  decrees.  Even  if  sometimes  a  plural  occurs,  a  '*  sta^ 
tmmuSy*  *'  voluimus,'*  ''  prsecipirmis,*'  we  cannot  infer  from  this 
the  action  of  a  deliberative  assembly.  Under  William  U. 
also,  such  decrees  do  not  occur;  he  does  not  even  appear 


their  gleaming  helmets,  shields,  and 
martial  parades,  were  also  an  obieot 
of  interest  to  the  students  of  heralory. 
It  is  part  of  the  special  business  of 
the  hc»ald*s  office  to  find  for  a  newly 
created  lord,  some  remote  ancestor, 
who  was  perhaps  an  under-yassal,  or, 
in  a  fortunate  case,  a  petty  Grown  vassal 
with  a  few  hides  of  land,  but  who,  in 
the  spirit  of  heraldry,  must  have  been 
a  **lord,  hereditary  noble,  and  coun- 
cillor of  the  Grown,"  in  order  to  figure 
as  an  ancestor  of  equal  rank  at  the 
top  of  the  pedigree.  Just  as  inter- 
eated  are  our  political  parties  of  to-day 
in  setting  up  an  old  pedigree  for  par- 
liament A  view,  very  widely  pro^- 
gated  at  the  time  of  the  Refonn  Bill, 
represented  the  Norman  crown  as 
nufectly  dependent  on  parliament. 
This  line  is  taken  by  Allen's  treatise, 
which  was  received  with  great  appro- 
bation (Edinburgh  BevieWy  vol.  35): 
**  The  name,  and  probably  also  the  con- 
stitution of  the  Anglo-&ixon  national 
assembly,  was  changed  at  the  coming 
of  the  Normans;  but  its  functions  re- 
mained the  same,  and  continue  so  in 
our  parliament  of  to-day.*' 

The  idea  put  forward  by  antiquaries 
of  a  feudal  Estate  of  the  Grown  vas- 
•als,  overlooks,  in  the  first  place,  the 
•ooial  disparity  between  half  a  thou- 
sand petty  Grown  vassals  and  the 
princely  earls  and  groat  lords,  whom 
wiUiam  had  enfeoffed  as  tenerUee  in 
eapite.  The  great  political  fact  is 
fiffther  overlooked  that  the  dependence 
of  the  King  upon  the  majority  of  his 
Norman  vassals  would  have  brought 
about  the  most  rigorous  decrees  against 
the  rights  of  the  Saxon  popu&tion, 
whioh  still  formed  a  great  portion  of 
the  feudal  army,  the  numerical  majo- 
rity in  the  staff  of  the  Ghuroh,  and 
the  greater  part  of  the  whole  population 


of  the  nation.  So  long  as  dissensions 
continued  between  the  **  Francigena  " 
and  the  **  Angli,"  the  carrying  out  of 
the  promises  made  to  the  Anglo-Saxon 
portion  of  the  community  could  not 
possibly  take  place  under  a  l^s^lative 
assembly  of  .Normans.  In  conse* 
quence  of  this  arbitrative  position,  no 
monarch  sinoe  Gharlemagne,  was  ever 
so  fibvourably  situated  as  the  Gon- 
queror  for  thoroughly  organizing  his 
empire  on  a  uniform  system.  Wil- 
liam I.,  and  both  his  sons,  show  a 
practical  understanding  and  an  inex- 
orable persistency  in  dealing  with  this 
guestion,  such  as  are  rarelv  found  in 
istory  in  conjunction  with  so  many 
favourable  circumstances.  Once  set 
on  foot,  this  system  of  government 
strengthened  and  developed  its  maxims 
through  the  medium  of  its  professional 
officers.  The  old  custom  ojt  Normandy 
was  indeed  considered,  but  was  never 
the  decisive  element  where  royal  powers 
and  financial  interests  were  concerned. 
The  Norman  Echiquier  certainly  com- 
bined the  court  assemblies  with  busi* 
ness.  After  the  festivities  were  over, 
it  was  the  custom  to  proceed  to  thQ 
account  table  and  bring  in  order  what 
was  owing  to  the  lord.  But  in  Eng- 
land  a  regular  connection  is  not  per- 
ceptible. The  Exchequer  is  from  the 
first  a  fixed  official  body  with  its  own 
course  of  business  procedure ;  its  two 
principal  Terms  do  not  tally  with  the 
period  of  the  court  days,  and  a  sum- 
mons of  those  i^m  whom  accounts 
were  due  to  the  court  festive  was 
never  dreamt  of.  In  the  same  manner 
the  four  law  Terms  of  the  English 
courts  of  law  do  not  tally  with  the 

Seriods  of  the  euria  de  more,  and  this 
I  external  evidence  that  the  later 
course  of  judicial  business  did  not  pro- 
ceed from  the  Norman  court  days. 


n 
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to  have  summoned  an  assembly  to  ratify  his  donbtfol  claim 
to  the  crown.  Henry  I.  certainly  begins  his  reign  with  a 
charter  in  which  he  promises  much,  the  pith  of  which  lies  in 
these  words  :  "  I  give  you  again  the  laws  of  my  father ;  that 
is,  the  laws  of  Eadward,  with  the  changes  which  my  father 
has  made  with  the  consent  of  the  vassals/'  wherein  the 
one-sided  character  of  the  proclamation  is  distinctly  pro* 
minent.  Under  Stephen  a  similar  charter  was  issued,  and 
nothing  more.  Under  Henry  H.  the  Assizes  of  Glarendoo 
and  Northampton  contain  the  first  beginnings  of  a  legislation 
with  assemblies  of  notables,  but  these  tokens  again  disappear. 
Under  Bichard  I.  and  John  we  find  again  only  instructions  to 
officials  as  to  their  duty,  and  charters.  The  careful  investiga- 
tion made  by  the  recent  committee  of  the  Upper  House  upon 
the  subject  of  the  peerage,  has  led  to  the  definite  conclusion 
that  under  William  I.  and  William  II.  nothing  can  be  dis- 
covered to  show  the  existence  and  constitution  of  a  legislative 
assembly;  but  that  the  charters  of  Henry  I.,  Stephen,  and 
Henry  II.,  showed  that  the  promise  of  the  continuance  of  the 
laws  of  Eadward  had  been  regarded  as  the  ''right  of  the 
country ;  *'  and  that  it  might  be  thence  concluded  that  there 
existed  a  sort  of  legal  constitution,  of  which  a  legislative 
assembly  gathered  together  at  least  for  certain  purposes, 
formed  a  portion;  and  that  special  one-sided  arbitrary  im- 
posts were  regarded  as  infringements  of  the  rights  of  the  sub- 
ject (Peers*  Beport,  i.  86,  42).  The  chief  question,  how  such 
an  assembly  was  composed  and  limited,  as  well  as  the  question 
touching  the  revocabUity  or  irrevocability  of  the  royal  charters 
and  letters  of  grace,  is  not  here  dealt  with.  But  the  really 
important  part  of  that  view  lies  probably  in  this  point,  that 
even  the  Conquest  was  neither  desirous  nor  able  to  abolish 
the  highest  principle  of  all  Teutonic  constitutions,  viz.  that 
the  lex  terrsB  cannot  be  altered  by  despotic  command,  but 
only  with  the  consent  of  the  representatives  of  the  nation; 
*^  lex  ex  consensu  popuU  Jit  et  consensu  et  constitvtione  regis " 
(edit.  Pistense,  sec.  6),  "ut  neque  principes  nee  alii  quilibet  con* 
stitutiones  vel  nova  jurafacere  possint,  nisi  meliorum  et  majorum 
terras  consensus  primitus  habeatur  "  (Beichstag  at  Worms,  12S1). 
In  times  of  necessity  and  peiil  the  Conqueror  also  was 
obliged  to  pay  regard  to  this  national  feeUng,  which  can  be 
clearly  traced  throughout  our  thousand  years  of  German 
history.  When  he  cut  most  deeply  into  the  existing  ''law  of 
the  land  **  by  the  separation  of  the  spiritual  from  the  temporal 
courts  of  law,  and  by  their  subordination  to  the  "  canones  el 
leges  episcopates,**  he  added,  out  of  respect  for  the  nation  and 
the  Church,  that  this  was  done  "  communi  concUio  episcoporum 
et  abhatum  et  omnium  principum  regni.**    This  absolute  sove- 
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reign  will  certainly  did  not  exclude  the  idea  that  the  optimates, 
who  were  assembled  at  the  court  day,  should  be  heard  and 
their  opinion  asked  in  important  enactments.  Naturally  this 
was  done  in  the  case  of  measures  affecting  the  whole  of  the 
common  law,  as  for  example  the  decree  in  4  William  I., 
which  confirms  and  modifies  the  laws  of  Eadward  the  Con- 
fessor. In  the  charter  which  held  out  so  many  promises  at  the 
commencement  of  his  reign,  Henry  I.  declares,  in  this  spirit, 
that  those  additions  were  made  by  his  father  "consensu 
baronum.*'  But  the  purely  deliberative  character  of  the 
estates  of  the  realm  is  also  seen  in  the  formula*  In  the  sole 
existing  political  act,  in  which  William  the  Conqueror  speaks 
of  the  "consenstLs  episcoporum  et  principum,**  he  confines 
himself  to  inserting  this  assurance  into  the  decrees  which 
he  issues  to  his  magistrates.  In  like  manner  Henry  I.  in 
his  charta  confines  himself  to  the  assurance  that  the 
**  emendationes  legum  Eduardi  "  were  made  "  consensu  ba/rO" 
num.''  For  more  than  a  century  the  many  hundred  signa- 
tures of  the  prelates  and  magnates  disappeared,  by  which  in 
the  Anglo-Saxon  times  the  resolutions  of  the  realm  were 
confirmed  and  attested.  No  one  has  the  right  to  inquire  who 
was  summoned  to  such  a  consilium,  no  one  has  a  right  to 
attest  such  resolutions.  The  declaration  made  by  absolute 
royal  authority,  that  the  "meliores  terras''  were  present,  is 
regarded  as  sufficient  in  form  and  fact.  Promises  that  the 
magnates  should  give  their  consent,  and  guarantees  for  these 
promises,  begin  only  after  Magna  Charta.  On  the  appoint- 
ment of  high  prelates  the  whole  of  the  assembled  notables  are 
also  heard  in  council;  when  contemporary  accounts  allude 
to  the  business  of  the  cwria  de  more,  this  is  their  ordinary 
topic ;  but  yet  this  only  signifies  that  the  King  appoints  the 
prelates  after  hearing  the  "  pro  "  and  the  "  con."  For  in- 
stance, Stephen  at  Easter  1186,  holds  a  generate  consilivm 
in  the  presence  of  eighteen  bishops,  and  a  like  number  of 
secular  lords,  and  issues  a  charter  for  the  appointment  of  the 
Bishop  of  Bath:  '' audientibus  et  coUavdcmtibus  omnibus  JideUbus 
meis  his  suhscripHs.'^  Upon  a  new  accession  to  the  throne,  or 
at  the  knighting  of  the  eldest  son,  an  especially  brilliant 
company  probably  assembled,  which  might  be  described  as  an 
extraordinary  court  day.  Such  a  one  was  that  of  1086,  which 
William  I.  summoned  towards  the  close  of  his  reign,  for  the 
pun>ose  of  reviewing  the  feudal  militia  and  receiving  the 
feudal  oath  from  the  vassals.  Such  deliberative  estates 
could  certainly  by  a  mere  change  in  their  degrees  of  power 
again  become  legislating  bodies.  But  even  for  this  the 
external  form  was  wanting  from  the  time  when  the  Norman 
kings,  perhaps  from  fear  of  such  a  result,  began  to  discontinue 
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the  periodical  court  day.  Already  under  Henry  I.,  the  curia 
de  more  was  no  longer  regularly  held.  During  the  grievous 
confusion  in  Stephen's  reign  it  completely  ceased:  *^  Jam 
quippe  curia  solemnes  et  omatua  Regii  scematis  ab  antiqua 
serie  descendens  prarstts  evantterant "  (Huntingdon  and  Ghron. 
Norm.,  A.D.  1189).  They  never  revived  in  the  old  periodical 
manner.  For  the  deliberations  of  the  king  with  his  opti- 
mates  a  body  had  therefore  to  be  formed  in  a  new  fashion, 
and  one  which  could  attach  itself  to  the  administrative 
svstem  and  the  existing  grand  offices.  The  constitutional 
rights  of  the  English  parliaments  have  in  the  course  of 
centuries  been  so  legitimately  and  honourably  acquired,  that 
they  do  not  need  any  invented  pedigree.* 


*  A  oombination  of  State  bnsinesB 
with  the  great  festivid  gatherings  oer- 
tainlj  zeeulted  from  the  nature  of  the 
State,  and  is  also  occasionally  expressly 
mentioned.  ^  Peraotis  tgitur  fetUxi- 
wHbuB  diebtM,  divenorum  negoeiorum 
eausm  in  medium  duei  ex  more  eoepe- 
rufU*"  (Eadmer,  pp.  87,  39, 102).  But 
we  find  aU  snch  mentions  confined  to 
the  fact,  that  the  nobles,  assembled  at 
the  court,  were  asked  their  opinion, 
war  or  church  matters  were  discussed 
with  them,  and  judicial  commissions 
appointed  from  their  numbers ;  but  of 
a  constitutional  right  of  assent  to  acts 
of  legislation  there  is  nowhere  a  trace. 
On  the  occasion  of  the  accession  of  a 
king,  and  at  his  coronation,  a  form  of 
election  or  acclamation  was  retained, 
and  continued  as  a  very  ancient  cere- 
mony, but  it  had  certainly  no  greater 
significance  at  this  period  than  in  the 
Anglo-Saxon  (Eadmer,  p.  81).  The 
remaining  instances  of  an  association 
of  State  business  with  the  court  days 
are  principally  the  following:  a.d. 
1070,  when  the  subjection  of  ecclesi- 
astical property  to  the  feudal  burdens 
was  decidea  upon  (Matthew  Paris,  a.d. 
1070,  whose  statement,  however,  is 
for  good  reasons  oaUed  in  question  by 
Stubbs) ;  in  the  same  year  the  hearing 
of  a  lawsuit  between  the  Archbishop 
of  York,  and  the  Bishop  of  Worcester 
occurs;  a.d.  1096,  the  hearing  of  a 
duel  accusation  brought  by  Geoffrey 
Bainard  against  William  Count  of 
Eu;  A.D.  1106,  Droceediiigs  relating  to 
the  reunion  of  Normandy;  a.d.  1107, 
for  the  regulation  of  ecclesiastical  dis- 
putes; A.I).  1128,  for  the  appointment 
of  the  primate;  (a.d.  1124,  a  **witen- 
agemdte "  at  which  forty-four  thieves 
were  hanged,  was  certainly  not  a 
court  assembly,  but  an  extraordinary 


legal  assize) ;  a.d.  1136,  under  Stephen^ 
for  the  ratification  of  the  election  of 
the  Bishop  of  Bath :  the  charter  drawn 
up  on  this  matter  concludes  witii  Uie 
words :  **  audientibue  et  ooUaudantQnu 
omnUme  fldeUbue  meis  his  eubteriptist 
apud  Wettmonaeleritim  in  generaUt 
eoneUii  eelebratione  et  Paeehalis  fetU 
eolennitate  Jioe  actum  eet,"  etc.:  there 
were  present  thirteen  English  and 
five  Norman  prelates,  the  ohancellar, 
three  earls,  two  constables,  four  court 
officers,  and  six  barons;  a.d.  1155,  at 
the  proclamation  of  the  two  sons  of 
Henry  li.  as  successors  to  the  throne; 
A.D.  1164,  the  extraordinary  Assizes 
of  Clarendon  and  Northampton  are 
special  gatherings  of  notables,  in  con- 
sequence of  the  peculiar  state  of  the 
ecclesiastical  controversy.  The  older 
polemic  treatises,  such  as  Petyf s 
''Bights  of  the  Commons  Asserted,** 
Brady's  Tracts,  etc.,  treat  all  suck 
concilia  as  legislative  Norman  parlia- 
ments. In  modem  times  the  <*  Edin- 
burgh Beview"  has  repeatedly  recurred 
to  this  view.  Hallam,  on  the  other 
hand,  is  somewhat  reserved,  "Middle 
Ages,"  Note  X.  In  the  **  Peers' Beport 
on  the  dignity  of  a  Peer,"  the  question 
is  treated  with  critical  caution  and 
legal  perspicuity.  An  authentic  digest 
of  all  the  notices  of  eoncUiOf  from 
the  Conouest   to  Magna  Charta,  is 

S'ven  by  Parry,  '*  The  Parliament  and 
mncils  of  England,"  London,  1849, 
pp.  1-28,  in  which  the  uncertainty  and 
informality  of  these  assemblies  and 
deliberations  is  made  perfectly  clear. 
The  most  recent  historian.  Bishop 
W.  Stubbs,  treats  of  the  Assizes,  i. 
856-858,  869,  876,  repeatedly  both  in 
his  ''Constitutional  History,"  and  in 
his  "  Select  Charters."  But  whilst  in 
one  passage  he  confesses  to  the  purely 
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'S^  would  naturally  have  combined  with  a  Norman  parlia- 
ment^  if  such  an  institution  had  existed,  after  the  fashion 
of  the  Anglo-Saxon  Witenagemdte.  The  function  of  a  court 
of  law  was  and  remained  the  very  kernel  of  every  Germanic 
form  of  constitution ;  judicial  proceedings  formed  the  current 
business  of  every  national  assembly.  An  object  for  this  judi- 
cial activity  existed  beyond  doubt,  for  the  "  Leges  Eduardi " 
comprehended  the  old  jurisdiction  of  the  ''  King  in  the  Witen- 
agem6te  "  in  cases  of  a  defectua  justiciee,  of  denial  of  justice, 
and  of  a  claim  for  justice  against  overpowerful  persons.  This 
department  was  now  even  extended  by  the  reservation  of  royal 
jurisdiction  over  Crown  fiefs,  and  by  further  reservations  in 
civil  and  criminal  causes.  But  the  traditional  mode  of  hold- 
ing a  King's  court  in  the  Witenagemdte  had  become  inappli- 
cable. The  Norman  lords,  whom  the  King  now  gathered 
about  him,  might  represent  many  things  ;  but  they  were 
not  the  "Witan  of  the  country,"  the  highest  bearers  and 
depositaries  of  the  Anglo-Saxon  common  law.  For  all  the 
highest  decisions  according  to  the  ''Leges  Eduardi,"  they 
were  altogether  incompetent.  The  King  could  not  declare 
any  body  of  Norman  lords  a  permanent  central  court  of  law 
without  proclaiming  a  jns  Iniqtmm  as  a  principle  for  the 
country.  Equally  inapplicable  was  the  kind  of  court  custom- 
ary on  French  soil.  Had  it  been  possible  to  constitute  a  great 
princely  feudal  court,  like  those  which  sprang  up  in  France 
around  the  great  ducal  families,  this  would  certainly  have 
been  to  the  interest  of  the  Orown  vassals;  for  out  of  such  a 
"  cour  de  haronie  "  a  political  body  of  great  importance  would 
have  immediately  arisen,  of  whose  enactments  the  history  of 
this  period  would  have  had  much  to  narrate.  But  the  Grown 
vassals,  more  than  five  hundred  in  number,  were  entirely  un- 
Buited  for  such  a  purpose.  The  Norman  Eorls  and  great 
vassals,  in  their  almost  priucely  position,  would  never  have 


**  nominal "  oharaoter  of  this  <»w>pera- 
tioD,  in  which  only  the  theory  and 
fonn  of  a  national  anembly  are  re- 
tained in  memory  of  an  old  Germanic 
political  idea  (Hist.,  i.  856»  Char- 
ters, 17),  in  other  passages  the  tradi- 
tional ideas  as  to  the  Norman  parlia- 
ments are  repeated  vithont  material 
alteration  (Hist,  i.  276,  Ghai^rs,  ii. 
23,  and  in  other  places).  Against  the 
direct  evidence  that  in  the  Norman 

C'od  the  royal  right  of  decreeing  ez- 
itively  controlled  aU  departments 
of  the  Government,  a  constitutional 
lawyer,  like  the  author  of  the  great 
Upper  House  Beports  on  the  Peerage, 


tnfght  perhaps  endeavour  to  bring 
counter  evidence*  But  'the  mere  repe- 
tition of  the  traditional  assertions  can- 
not be  received  as  a  counter  proof. 
Still  less  is  the  question  suited  to 
daborate  discussions  in  essays  and  in 
the  daily  press,  even  though  they  be 
received  with  never  so  mu^  "  appro- 
bation.'* An  accurate  history  of  the 
Anglo-Norman  period  is  impossible, 
if  aU  Uie  rights  which,  laboriously 
advancing  step  by  step,  have  been  ac- 
quired for  the  popular  representation, 
are  by  a  fiction  presupposed  as  already 
existing. 
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thought  of  regarding  a  few  hundreds  of  Norman  horsemen 
and  upstarts  as  their  equals  simply  because,  by  holding  a 
single  estate,  these  men  had  become  tenentes  in  capUe,  or 
immediate  soldiers  of  the  King,  Even  in  the  thirteenth 
century  the  creation  of  such  a  '^  peerage  '*  utterly  failed. 
Such  an  informal  body  would  have  lacked  also  the  necessary 
legal  qualities  ;  for  the  judicial  decisions  involved  not  simply 
feudal  customs,  but  also  most  difficult  questions  of  the  old 
common  law,  as  well  as  still  more  difficult  and  conflicting 
questions  arising  between  the  ''Leges  Eduardi"  and  the 
existing  feudal  law. 

For  obtaining  proper  legal  decisions,  there  was  accordingly 
nothing  left  but  a  small  selection  of  lawmen.  Among  the 
numerous  spiritual  and  temporal  vassals  a  number  of  suit- 
able and  experienced  men  might  be  found,  to  deal  with  each 
individual  case.  Among  more  than  five  hundred  vassals, 
who  were,  according  to  the  right  inherent  in  the  grants  of 
land,  certainly  in  form  pares  among  themselves,  the  selec- 
tion of  lawmen  took  of  itself  the  shape  of  a  commission  for 
individual  causes.  The  royal  appointment  moreover  clothed 
even  minor  vassals  with  the  requisite  authority.  The  great 
vassal  was  obliged  to  recognize  each  man  so  appointed  as 
B,jtiidgef  even  though  socially  he  would  never  have  recognized 
him  as  his  equal.  In  truth,  the  position  of  the  great 
feudatories  among  several  hundred  petty  ones  was  not  by 
any  means  pleasant,  and  hence  it  can  be  explained  why  the 
great  lords  preferred  submitting  themselves  to  the  judgment 
of  the  King  rather  than  to  that  of  a  miscellaneous  commission, 
which  never  inspires  confidence  in  its  administration  of 
justice.  Of  so  little  practical  -value  was  this  *' judicium 
parium**  acting  by  commission,  that  in  later  times  Magna 
Charta  in  its  89th  article  mentions  the  "  jtuLicium  pwrium''  of 
the  "  liberi  homines"  but  no  especial  *^  judicium  parium  "  of 
the  Grown  vassals.  To  this  was  added  the  fact,  that  the  great 
Norman  lords  found  small  pleasure  in  occupying  themselves 
with  legal  questions,  when  such  questions  did  not  concern 
their  native  law  and  their  feudal  customs,  but  only  the  local, 
and  legal  business  of  a  foreign  place.  Hence  most  of  them 
probably  preferred  the  military  pomp  of  the  court  days  to 
magisteriflJ  duties ;  to  many  of  the  lords  the  new  order  of 
things  was  so  distasteful  that  they  gave  up  their  fair  posses- 
sions on  English  soil  and  returned  to  the  Continent.  Still 
less  had  the  kings  an  interest  in  constituting  formal  judicial 
assemblies  from  the  vassals  at  court.  For  two  whole  centuries 
they  systematically  strove  against  the  creation  of  great  feudal 
cwriss  in  the  counties,  until  they  attained  their  object  in  the 
statute  of  Marlebridge  by  forbidding  every  appeid  to  the 
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greater  feudal  curise.  For  political  reasons,  they  could  still 
less  tolerate  the  creation  of  a  central  '^  cour  de  baronie,** 
They  much  preferred  to  leave  to  a  pliable  administrative 
justice  all  decisions^  which,  in  one  form  or  other,  could  be 
properly  referred  to  it.  Where  the  immediate  royal  right  to 
property,  or  a  debitvm  regis,  was  concerned,  the  Exchequer 
decided  with  more  certainty  for  the  interest  of  the  King ;  and 
since  the  "  sedentes  ad  scaccariam  "  were  also  Grown  vassals, 
and  also  tried  cases  in  judicial  form,  and  were  likewise  justices 
as  well  versed  in  the  law  as  the  members  of  a  specially  con- 
stituted judicial  commission,  the  position  of  the  Exchequer, 
as  a  '^^udicium  parium,'*  could  not  formally  be  called  in 
question.  The  official  title,  ''  barones  scaccaHi  "  was  perhaps 
originally  chosen  to  express  this  qualification  of  its  mem- 
bers to  pass  judgment  upon  the  Grown  vassals.  Where 
the  financial  system  was  not  concerned,  it  was  in  other 
respects  much  more  convenient  to  assign  the  Grown  cases 
reserved  to  the  county  courts ;  besides,  in  the  earlier  genera- 
tions it  was  not  possible  to  dispense  with  the  co-operation 
of  the  county  courts,  where  local  affairs  and  Saxon  customary 
laws  were  concerned.  The  Vicecomes  presides  over  the  trial 
by  a  royal  writ  with  his  lawmen  in  the  ordinary  manner,  but 
only  in  virtue  of  a  special  commission :  ''  hasc  dominica  placita 
regis  non  pertinent  Vicecomitibm  sine  diffinitis  prsdocutionibiis  in 
firmoL  «t£a"  (Hen.  I.  10,  c.  8).  It  was  not  until  the  time  of 
Henry  H.  that,  together  with  the  system  of  itinerant  judges, 
the  general  centralization  of  royal  justice  in  the  staff  of  the 
judges  took  its  rise.  (2) 


(2)  A  Bupreme  feudal  oourt  was 
ilflo  necessary  in  England,  since  the 
Crown  yassal  can  daim  to  be  jndged 
only  by  his  fare^.  The  under  yassal 
oan  never  sit  tn  judgment  upon  his 
own  feudal  lord  (Hen.  I.  o.  82).  But 
if  <m  the  Continent  a  standing,  or  at 
least  a  periodical  feudal  court  arose 
ont  of  this  right,  this  was  only  in  con- 
sequence of  the  different  territorial 
institutions  which  existed  there.  In 
Eng^nd  thejudietum  parium  became 
established  in  consequence  of  the 
aoattering  of  the  great  feudal  posses- 
sions throughout  several  counties,  so 
that  every  Grown  vassal  found  his 
pore$  in  his  own  county,  and  also 
a  royal  Viceoomes  or  commissioner 
among  the  vassals  of  the  Grown  as  the 
representative  of  the  King.  According 
to  this  arrangement,  the  county  court 
was  the  regular  forum  of  the  Grown 
vassals,  and  so  the  personal  suit  of 
ooort  owed  by  all  temporal  and  spiritual 
of  the  Grown  was  strictly  in- 


sisted upon  (Hen.  I.  c.  7,  sec.  2).  The 
great  majority  of  their  law-suits  con- 
tinued for  a  long  time  to  be  in  reality 
settled  in  the  county  court.  The 
records  of  the  proceedings  at  law  re- 
corded by  Palgrave,  voL  ii,  show  us 
that,  in  addition  to  these,  special 
judicial  commissions  were  compara- 
tively rare;  the  admission  of  tnem, 
side  by  side  with  an  established 
feudal  court,  would  be  perfectly  inex- 
plicable. Just  as  incompatible  with  a 
fixed  and  stationary  ^*  cour  de  haronie  " 
would  be  the  judicial  jurisdiction  of 
the  Exchequer,  the  structure  of  the 
whole  admmistrative  law,  the  police 
system  of  arbitrary  amerciaments,  and 
all  the  later  incidents,  firom  which  a 
court  of  peers  hardly  succeeds  in 
emerging  with  endless  difficulty  and 
fluctuations  in  the  course  of  centuries. 
It  is  true  that  this  condition  of  a 
supreme  central  jurisdiction  wielded 
by  conmiissions  and  the  Exchequer 
exhibits  a  bad  judicial  system,  which 
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With  these  views  the  historical  evidenee  also  tallies.  We 
find  the  royal  judicial  control  only  exercised  in  the  form  of 
commissions,  and  then  only  in  those  comparatively  few  cases 
where  actions  were  brought  by  the  most  powerful  and  favoured 
vassals  of  the  Grown.  In  all  cases  of  which  we  have  record 
these  commissions  are  of  such  a  temporary  character  in 
respect  of  their  personal  composition,  form,  and  principles, 
that  the  idea  of  a  permanent  court  of  justice  of  Norman  peers 
would  never  have  arisen  from  historical  testimony,  if  it  had 
not  been  thought  necessary  to  interpolate  the  missing  pieces 
of  evidence  from  institutions  of  the  Continent  and  of  later 
centuries.  Under  William  I.  a  dispute  between  the  Bishop  of 
Bochester  and  a  sheriff  was  referred  to  the  county  court  for 
decision,  the  Bishop  of  Bayeux  presiding  on  the  occasion. 
The  decision  of  a  suit  of  the  Archbishop  of  Canterbury  on  a 
matter  of  deprivation  of  lands,  was  delegated  to  a  court  com- 
posed, under  the  presidency  of  the  Bishop  of  Coutances,  of 
several  bishops.  Crown  vassals,  the  sheriff,  the  ''whole 
county"  of  Kent,  and  notable  persons  of  other  counties. 
Under  Henry  I.  the  Bishop  of  London  receives  a  royal  com- 
mand, to  allow  the  Abbot  of  Westminster  his  right,  ''  other- 
wise the  Exchequer  will  pass  judgment."  William  I.  arrests, 
at  a  court  day,  even  his  own  half-brother  without  a  judicial 
proceeding.  In  like  manner,  in  1187,  Stephen  arrests  his 
nephew  Bioger,  the  chancellor,  and  two  bishops,  ''  et  commisit 
eo8  custodiis,  donee  dederent  castella,'*  Beserving  a  final 
sentence  pronounced  by  judicial  peers,  the  King  thus  decides 
extraordinary  cases  either  in  person,  or  by  writ,  or  by  a  judi- 
cial commission  delegated  for  the  purpose.  Under  Henry  I. 
high  prelates  travel  across  the  seas,  to  lay  litigated  cases 
before  the  King,  and  decisions  which  the  King  pronounces 
in  Normandy  by  writs  de  vltra  mare,  are  still  quite  usual 
under  Henry  II.  and  Bichard  I.  For  the  course  of  business 
of  the  royal  judicial  commissions  the  documents  reprinted  in 
Palgrave,  vol*  ii.,  are  so  far  of  importance  that  the^  testify  to 
very  informal  proceedings  taken  by  the  commission,  which 
would  be  inconceivable  if  at  the  King's  court  a  feudal  tribunal 
with  permanent  officials  had  existed  as  an  established,  or  at 


together  with  the-disHiembered  fozm  of 
the  county  courts  affords  an  evU 
picture  of  the  whole.  But  this  picture 
truly  represents  the  state  of  affairs, 
which  only  becomes  less  gloomy  after 
Ma^a  Gharta.  The  judicial  adminis- 
tration was,  and  continued  to  be,  the 
weakest  part  of  the  Norman  govern- 
ment, in  which  the  formal  retention  of 
the  "  L^ges  Eduardi"  was  incapable  of 


remedying  intemal  injuries,  the  «n- 
reliability  of  the  constitution  of  the 
courts,  and  the  mercenary  spirit  of  the 
whole  system.  The  Norman,  at  aU 
events,  found  in  the  greedy  Exchequer, 
and  in  the  fee-exacting  district 
governor,  his  countryman,  his  comrade, 
and  his  compeer.  But  how  stood  it 
with  the  less  fortunate  Saxon  Thane 
and  Georl  ? 


The  Curia  Regis — Tlie  Great  Officers  of  the  Realm.   213 

least  a  periodical  court  of  law,  which  like  every  feudal  cwria 
would  have  formed  for  itself  a  fixed  and  formal  procedure.** 

The  negative  result  accordingly  is  this,  that  under  the 
name  *^  curia  regis  "  there  existed  a  wide  judicial  authority, 
residing  in  the  King,  of  personally  appointing  and  consti- 
tuting the  court  in  numerous  important  cases;  but  that 
this  curia  regis  did  not  consist  of  the  collective  body  of  all 
vassals  of  the  Grown,  who  in  their  present  form  constituted 
no  exclusive  body ;  nor  of  a  definite  number  of  great  vassals, 
for  at  that  time  there  was  no  precedent  for  a  legal  separation 
of  the  greater  from  the  lesser  vassals  ;  nor  of  a  definite 
number  of  great  officers  of  the  realm,  for  the  great  offices 
were  at  that  time  not  so  constituted  that  it  was  possible  to 
form  on  their  basis  a  permanent  court  of  peers. 

In  this  connection  it  becomes  clear  how  in  England  the 
judicial  supremacy  of  the  King  could  extend  and  become 
centralized  so  far  beyond  all  the  limits  of  the  Germanic  conr 
stitutions  of  the  Middle  Ages ;  how,  contrary  to  all  principles 
of  the  Germanie  ordo  jvdiciorum,  the  King  so  often  sits  in 
person  in  court,  and  personally  takes  part  in  giving  judg- 
ment ;  how  the  forms  of  a  rescript  procedure  by  writ  arise, 
and  even  direct  justice  by  means  of  rescripts;  how  for  ceuf- 


**  Ab  eyidence  how  on  the  other 
hand  **  GoDstitational  HiBtory"  re- 
gards  the  formation  of  the  awa  regis 
or  euria  regis,  I  content  myself  with 
referring  to  the  fbUowing  anthorities: 
Bowyer,  **  Constitntionalliaw,"  p.  243, 
and  Millar,  '^Engliah  Constitution," 
▼ol.  ii.  cap.  3.  '*  The  administration  of 
joBtioe  in  the  final  instance,  belonged 
originally  to  the  great  oounoU.  It 
waa  the  King's  baronial  court  and  his 
ienenies  in  eapite  who  were  ihejtutiees 
and  judges  "  (Allen,  in  the  Edinburgh 
Bevieto,  zzvL  p.  864).  **The  com- 
mittee of  the  tipper  House  confines 
itself  to  aooeptmg  an  ordinarium 
eoneUium  of  the  King,  which  eon- 
mated  of  the  great  officials  and  a 
smaller  number  of  prelates,  barons, 
and  jusHeiarii  learned  in  the  law. 
Thia  select  council  was  at  the  same 
time  the  supreme  court,  called  Chtria 
BegiSf  which  generally  met  three 
time*  a  year--at  Easter,  Whitsuntide, 
and  Christmas  "  (Peers'  Beport,  p.  20). 
Thia  confusion  is  due  to  the  fact  that 
later,  under  Henry  IL,  a  body  of  official 
jusUoiarH  was  formed,  and  that  oonae- 
quently  the  later  legal  works  of  Glan- 
Till  and  Biacton,  treat  of  the  euria 
regis  in  the  form  of  a  permanent 
body.     These  official  judges  are  erro- 


neously represented  as  the  immediate 
successors  of  the  great  barons  in  Nor^ 
man  feudal  ouria.  As  a  proof  that  such 
a  permanent  tribunal  of  peers  had  after 
the  Conquest  really  become  formed, 
fragments  of  the  feudal  constitutions 
obtaining  on  the  Continent  are  quoted. 
But  what  became  of  this  powerful  per- 
manent body  afterwards?  The  so-called 
history  of  English  law  ofGers  no  ex- 
planation (Parry,  **  Parliaments,"  p. 
xii),  (Foss, "  Judges,"  i.  20).  Whether 
it  was  from  the  feeling  of  their  incapa- 
city in  the  face  of  the  science  of  ^^is- 
prudence  that  was  now  beginning  to 
arise,  or  whether  it  was  from  increase 
of  business  in  the  court,  we  are  told 
that  at  all  events  **the  great  barons 
gradually  withdrew."  Whilst  the  later 
barons  of  the  fourteenth  and  fifteenth 
centuries  seek  to  gain  their  political 
influence  by  personally  taking  into 
their  hands,  and  that  with  the  most 
unexampled  zeal,  the  conduct  of  poli- 
tical and  judicial  business,  by  which 
they  finally  acquire  the  priyUeges  of 
a  court  of  peers,  the  barons  of  the 
twelfth  and  thirteenth  centuries  are 
declared  to  have  beg^n  their  political 
career,  by  withdrawing  from  the  tri- 
bunals! 
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tunes  afterwards  the  highly  personal  character  of  the  court- 
tribunal  is  retained  in  the  Constitution,  as  that  of  a  tribunal, 
''  ubicunque  fuerimus  in  Anglia,*'  Hence  can  be  explained 
how  Bracton,  Fleta,  and  the  later  law  books  do  not  regard 
the  royal  office  in  the  strict  formal  sense  of  holding  the  court, 
but  as  a  duty  of  administering  justice  itself :  ''  nee  potest 
aliquis  jvdicare  in  temporalibus,  nisi  solus  rex  vel  svbdelegatus 
(Fleta,  i.  c.  17,  sec.  1).  From  this  justice  which  is  concen- 
trated in  the  person  of  the  King,  there  arises  at  a  later  period 
under  Henry  II.  a  court  of  justice  composed  of  official  judges, 
which,  as  the  records  inform  us,  arose  in  quite  a  different 
way,  and  not  as  a  continuation  of  a  permanent  court  of 
peers.*** 

III.  ^  €nxtsi  IfUgfs  consQxmH  as  a  Sbupttme  <Sfobmiment 

Coundly  in  which  the  central  conduct  of  all  the  State  business 
is  comprised,  would  have  developed  itself,  as  in  France,  from 
a  permanent  feudal  Court  of  Law,  had  such  an  institution 
really  existed  in  England.  But  since  the  court  days  of  the 
King  are  assemblages  of  pomp,  since  the  royal  judicial  power 
is  exercised  by  commissions,  the  very  elements  of  a  formal 
royal  council  of  the  realm  were  wanting.  Granted,  that  the 
person  and  the  dignity  of  the  monarch,  even  in  the  court 
festivals,  can  never  be  entirely  separated  from  the  cares  and 
business  of  Government ; — stiU  a  continuous  deliberation  of 
the  king  was  also  indispensable,  apart  from  the  court  days, 
owing  to  the  intricate  legal  business  of  a  kingdom  constituted 
like  England.  Hence  there  existed  beyond  all  doubt  from 
the  first,  a  Consilium  Regis,  only  not  in  the  sense  of  a  fixed 
body,  determined  by  property  or  office ;  but  simply  in  the 
sense  that  the  king  had  at  his  side  a  small  number  of  chosen 
spiritual  and  temporal  vassals  to  deliberate  with  him;  a 
consiUum,^  whose  constitution  and  method  of  proceeding  was 
stUl  somewhat  indefinite,  and  varied  exceedingly  according  to 
the^'character  of  the  King.  There  existed  at  every  given  point 
of  time  a  sort  of  conseU  du  roi,  which  the  feudal  language 
designated  as  the  Ctma  Regis,  but  which  varied  every  day 
according  to  the  will  of  the  king,  as  according  to  the  letter  of 
the  law  is  also  the  case  with  the  Privy  Council  of  our  own 
day.  (8) 


***  The  only  ooneot  element  in 
that  fanciful  image  of  an  aula  regis 
IB  limited  to  this:  that  the  hearing 
by  commiBsion  of  the  Chrown  cases 
reBerred  the  method  of  prooednie  by 
writs,  and  the  ordinary  administration 
of  the  sherifTs  office  by  temporal  vas- 
sals of  the  Grown  gave  rise  to  a  narrower 
circle  of  prelates  and  barons,  learned  in 
the  law,  who  were  generaUy  employed 


in  judicial  business.  A  body  of  persons 
like  this  was  the  natural  forerunner  of 
the  JtuUeiarii  of  later  times,  and  of  the 
** bench"  of  justiciaries,  afterwards 
formed.  Madoz  (i.  6)  is,  as  usual, 
nearest  to  the  truth ;  he  always  quotes 
sobeiiy  ftom  the  Exchequer  records. 

(3)  The  euria  regJMt  in  the  sense  of 
the  supreme  council,  can  be  just  as 
little  traced  back  to  a  corporate  body. 
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That  this  view  is  correct  is  convincingly  shown  also  by  an 
examination  into  the  nature  of  the  great  ofiSces,  which  in  their 
Norman  form  could  as  little  constitute  a  permanent  council  as 
a  permanent  court  of  law.  Seven  great  offices  are  mentioned ; 
but  they  partly  lack  a  permanent  character,  and  are  partly 
limited  to  very  definite  and  particular  business. 

1.  SL  ^ustuiarius  totms  ^ngUae  occurs  at  an  early  period, 
but  only  as  the  King's  representative,  appointed  by  com- 
mission for  a  time,  and  frequently  together  with  others.  For 
a  long  time,  too,  there  is  no  fixed  appellation  for  such  a  general 
governor,  for  whom,  according  to  the  taste  and  style  of  the 
writer,  sometimes  one  and  sometimes  another  Latin  expres- 
sion is  used.  The  frequent  absence  of  the  kings  in  Normandy 
made  a  representative  often  necessary.  But  it  was  not  until 
Henry  the  Second's  reign  that  B.  de  Beaumont,  and  then 
B.  de  Luoi,  and  in  1180  B.  de  Glanville,  were  definitely 
described  as  *'  Smamus  Juaticiarivs  totiiia  Anglise.'*  Bichard  I. 
at  his  aooeseion  appoints  a  bishop  and  an  earl,  and  associates 
with  them  {associat  eis  in  regimine)  five  barons.  Subsequently, 
on  his  departure  into  Normandy,  he  appoints  two  other 
bishops  and  four  barons ;  from  Palestine  he  adds  to  these  the 
Archbishop  of  Bouen.  Later,  Archbishop  Hubert  becomes 
Summvs  JustidoHus.  The  patent  still  exists  (15  John)  which 
appointed  the  Bishop  of  Winchester  ^*  Juatkiarws  noster 
Anglise,  quamdiu  nobis  placuerity  ad  custodiendam  loco  nostro 
terram  Anglise.**  It  was  not  until  the  time  of  Henry  U.  that 
the  office  appears  to  have  been  regarded  as  a  Government 
office ;  after  Henry  III.  it  ceased  to  exist,  (a) 


aa  can  the  supreme  feudal  tribunal. 
It  was  first  01  all  the  minority  of 
Henry  UL  that  rendered  it  necessary 
to  create  a  formal  eonHUum  regis 
aa  a  oouncil-regenoy,  consisting  of 
prelates,  vassals,  and  persons  learned 
iO  the  kiw.  The  Permanent  Gounoil 
that  was  afterwards  formed  on  this 
precedent,  give  rise  to  an  erroneous 
idea  of  a  permanent  oounoil  as  a  con- 
stitutional department  during  this 
period.  Here^  too,  it  is  diffieult  to 
meet  such  deeply  rooted  political  con- 
victions, otherwise  than  by  giving  the 
following  survey  of  the  great  offices 
which  actually  existed,  and  which  were 
composed  of  a  haphazard  ooUection  of 
temporary  representatives,  and  court 
and  feudal  omcesk 

(a)  The  CapUalu  Ju$Uc4ariu8  is  so 
treated  by  Bpelman  (pp.  405^18)  that 
a  certain  continuity  in  the  office 
appears  to  be  proved  by  what  he  says. 
But  under  the  earliest  reigns,  only  a 
temporary  representation  of  the  King 


is  spoken  of.  In  the  year  1067 
William  I.  appoints  Bishop  Odo  and 
W.  FitzOsbem,  custodee  Anglim  (Hove- 
den,  i.  450).  The  Saxon  Chronicle 
says  of  Odo  **  Cum  rex  in  Normannia^ 
fuit  iUe  primus  in  hctc  terra"  In 
1073  W.  de  Warenne  and  B.  de  Bene- 
facta  are  denoted  as  **  Vicarii  "Begis^ 
or  **FrKei^%  Anglim  JusHeiarii,** 
Under  William  II.,  Flambard,  a  chap- 
lain of  the  King,  is  mentioned  as 
'*  Placitator  et  Exactor  toiius  Angliss^** 
or  ^^  Begiarum  opum  Procurator  et 
Justtciaritis"  Under  Henry  I.  Bishop 
Boger  is  called  *^  Justieiarius  totius 
Anglim  et  Secundus  a  Rege**  Under 
the  same  king  B.  Basset  and  others 
are  also  mentioned  in  a  like  capacity. 
In  1153  Stephen  appoints  his  successor 
by  agreement,  ^*  Justiciarius  Anglim," 
— at  least  Hoveden  asserts  this, 
although  the  agreement  that  had  been 
concluded  contains  nothing  about  it 
(Foes,  1. 145).  A  good  survey  of  these 
early  general  governorships  is  to  be 
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2.  W^t  ^eiuscl^aUus  tottas  ^ngliae^  Uotii  |^ig]^  SbtdoatH, 

major-damns,  appears  to  have  been  from  the  first  an  hereditary 
office.  The  Norman  kings  were  the  richest  lords  in  Christen- 
dom, and  their  social  position  in  itself  demanded  that  they 
should  be  smrrounded  with  court  offices ;  some  of  which,  ac- 
cording to  the  ideas  of  that  period,  were  required  to  be  quite 
as  hereditary  as  the  Crown  which  they  served.  A  seneschal, 
a  marshal,  a  chamberlain,  a  butler,  were  all  the  more 
necessary  to  the  royal  Crown  and  dignity,  as  the  great  vassals 
were  themselves  surrounded  by  similar  officers.  Beyond 
doubt  an  hereditary  major-domus  had  previously  existed  in 
Normandy*  But  the  office  was  of  su(^  little  political  im- 
portance, that  the  seneschal  of  William  I.  cannot  be  identified. 
Under  William  U.  it  is  said  of  Eudo  *' major-domus  regim, 
quern  nos  wlgariter  SenescaUum  vel  Dapiferum  vocamvs ;  '*  and 
an  old  record  quoted  in  Coke  testifies:  " Senescaicia  Anglm 
pertinet  ad  comitivam  de  Leicester  et  pertinuit  ah  ofritiqvo.**  On 
the  condemnation  of  Simon  de  Montfort  at  the  close  of  this 
period  this  hereditary  office  became  extinct.  (Jb) 

8.  %\^t  Uotb  Grtat  (iTj^ambetlain*  The  royal  household  had 
from  the  earliest  times  a  separate  administration  {Camera) 
for  certain  estates,  dues,  payments  in.  kind,  and  personal 
expenses  of  the  King.  The  managers  (camerarii)  are  personal 
officers  of  the  King,  but  the  place  of  the  first  among  them 
(magiater  camerarius)  becomes  in  accordance  with  the  tendency 
of  all  court  offices,  an  hereditary  office.  Thus  H^iry  I.  grants 
to  Alfred  de  Vere  "Ma^istram  Cam^rariam  toiius  Anglias  in 
feodo  heredita/rio  tenendam ;  "  and  so  it  remained  down  to  the 
time  of  Henry  de  Vere,  eighteenth  earl  of  Oxford.  But  since 
the  hereditary  office  becomes,  aa  usual,  a  mere  honorary 
place,  there  arises  for  the  real  administration  of  the  cam^era, 
a  new  personal  office  of  camerarius  regis,  King's  chamberlain, 
who  has  also  a  place  of  honour  in  the  Exchequer,  in  which  his 


found  in  f'oss,  L  pp.  11-20  et  teq. 
The  important  oinoamstanoe  is  also 
brought  into  prominence,  that  those 
persons  whom  the  historians  mention 
as  twnmi  justiciariif  sign  the  charters 
as  witnesses,  without  adding  this  title 
(Fobs,  i.  85) ;  and  also,  that  the  title 
Justiciarius  actually  never  occurs  in 
the  charters  of  William  I.,  and  very 
rarely  in  those  of  William  U^  (Fobs, 
i.  90).  But  under  Henry  II.,  together 
with  the  radical  changes  introduced 
into  the  central  government,  the  sum' 
muB  justiciarius  appears  unmistakably 
as  a  formal  governmental  office  (Foss, 
i.  169).  The  order  from  that  time 
onwards  is  given  by  Foss,  i.  p.  170, 
9€q.i  ii.  p.  23,  9e<i* 


(5)  With  regard  to  the  senasc^oCus 
toiivs  AngUm,  cf.  the  references  in 
Madoz.  Urentismenill  is  mentioned 
as  seneschal  of  William  I.,  but  in 
different  places  other  persons.  After 
the  extinction  of  the  office   in  the 

e)rson  of  Simon  de  Montfort,  it  came 
ter  by  re- grants  to  the  house  of 
Lancaster,  became  extinct  with  the 
accession  of  that  house  to  the  throne, 
and  was  subsequently  only  granted  on 
the  occasion  of  great  ceremonies, 
pro  hao  vice,  notably  at  coronation 
festivals.  A  detailed  description  of 
the  royal  household  under  Henry  II. 
is  to  be  found  in  the  Liber  Niger 
8caccarii  (edit  Heame). 
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and  the  Lord  Great  Chamberlain's  under  chamberlains,  or 
chamberlains  of  the  Exchequer,  are  employed  as  keepers  of 
the  chest.  Under  the  Plantagenets  this  King's  chamberlain 
becomes  an  active  Lord  Chamberlain,  (c) 

4.  ^j^e  (iDonstabttlarittS  totius  ^ngUae^  Uorb  '^i^  (BomtMt^ 

ConnetahU  of  England,  cannot  be  shown  to  have  been  an 
hereditary  office  in  the  earlier  Norman  reigns.  Li  Normandy 
it  appears  to  have  existed ;  in  England  the  creation  of  such 
an  office  was  against  all  the  principles  of  the  Government. 
Constaindarii  are,  it  is  true,  mentioned  often  enough ;  for  every 
command  forms  a  ''  c<mstabularia,'*  the  oonmiand  of  a  troop, 
a  castle,  a  garrison,  or  even  of  a  ship  (c(m»tabidaria  navigii 
regis).  It  was  not  imtil  the  time  of  the  ccmcessions  in 
Stephen's  time,  that  a  ccmstalmlaria  appears  as  a  family 
office,  and  under  Henry  II.,  one  or  two  constabvlarim  are  be- 
yond all  doubt  boimd  up  with  the  possession  of  a  group  of 
knights'  fees.  But  the  privileges  attached  to  the  office  appear 
to  have  been  only  two : 

(a)  A  post  of  honour  as  Great  Constable  of  the  feudal 
militia  on  its  peace  footing,  with  no  right  to  command,  but 
some  military  jurisdiction,  and  with  the  duty  of  keeping  the 
rolls  of  attendance  and  similar  administrative  functions, 
which  were  performed  by  representatives.  Real  commands 
are  always  based  upon  royal  commission. 

(/3)  A  place  of  honour  in  the  Exchequer  with  formal  duties 
exercised  by  representatives.  Thus  the  constdbylaria  arises  in 
the  Exchequer,  and  in  the  Court  of  Common  Fleas  also,  after 
their  separation.  But  the  constable  is  only  an  active  member 
of  the  Exchequer  by  virtue  of  special  appointment. 

In  this  sense  the  Bohuns  held  the  hereditary  office  until 
1871;  then  it  passed  through  female  succession  into  the 
royal  family;  and  thence  to  the  Stafford  family,  in  which 
it  became  extinct  in  1521.  (d) 

6.  W^  itlatescallus  ^ngltae.  An  hereditary  military 
marshal  no  more  existed  originally  in  England,  than  an 
hereditary  constable.     The  conquering  army,  it  is  true,  had 


(«)  Aa  to  the  Great  Chamberlain  and 
the  Gameiarii,  of.  the  references  in 
Madox.  After  the  death  of  Henry  de 
Tere,  eighteenth  earl  of  Oxford,  the 
heredita^  offioe  became  divided  owing 
to  female  snoceeeion ;  it  ezistB  to  the 
pment  day  with  certain  fees  and 
fanotiomi  at  the  royal  coronation. 

(d)  Ab  to  the  Conatabularius  Angliss, 
Bpelman,  "*  GloflBarinm/'  pp.  188-186, 
gives  us  a  maas  of  mifloellaneous  in- 
wrmation.  Thos  much  la  proved,  that 
it  was  not  until  Stephen's  time  that  an 
hereditary  eonsiabutaria  can  be  said  to 


have  existed,  in  the  person  of  Milo  of 
Gloucester.  His  father,  Walter,  was 
desoribed  in  the  history  of  an  old 
abbey,  as  ^  corutabitlariua  prineeoi 
miUtim  domti«  regia'*  (Fobs,  i.  123), 
which  description,  again,  is  capable  of 
various  interpretations.  A  family  right 
to  a  military  command  has,  as  a  fact, 
never  existed  in  England.  The  report 
of  the  committee  of  the  Upper  House 
conceives  the  wtuiabularia  as  com- 
prising a  sum  total  of  services  which 
the  £ng  could  at  pleasure  accept  or 
reject  (Peers'  Report,  iv.  269-270). 
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its  marshal  (B.  de  Montgomery).  But  the  idea  of  a  family 
office  is  not  met  with  nntil  Stephen's  time,  when  (together 
with  Milo  of  Gloucester  as  high  constable)  Gilbert  de  Clare  is 
mentioned  as  marshal,  and  the  office  is  continued  from  that 
time  to  his  descendants.  On  the  other  hand  it  appears  that 
from  the  first  an  hereditary  royal  marshal's  office  had  existed; 
an  office,  which,  considering  the  importance  of  the  royal 
stables,  could  hardly  be  omitted  in  a  court  household,  accord- 
ing to  the  social  notions  of  those  times.  The  title  is  certainly 
very  indefinite.  Every  office  for  the  management  or  pro- 
visioning of  a  number  of  horses  is  called  a  '^  vnare^cofeui,"  and 
we  even  meet  with  a  marescalda  avium  and  a  marescalcia 
mensurse  regis.  Beyond  doubt,  however,  a  first  court  marshal 
existed,  whose  office  consisted  in  protecting  the  person  of  the 
sovereign,  assigning  apartments  in  the  palace,  and  in  main- 
taining the  peace  of  the  royal  household.  This  first  marshal 
was  called  Magister  MarescaUus,  or  simply  marshal,  and  since 
he  bore  the  name  of  Marshal  as  a  family  name,  probably 
possessed  the  office  as  an  hereditary  one.  But  since,  after 
that  time,  the  family  of  the  Marshals  (court  marshals),  and 
the  Glares,  Earls  of  Pembroke  (military  marshals)  became 
united  by  female  succession,  thenceforward,  either  intention- 
ally or  by  accident,  both  offices  became  blended  together  in 
one  Earl  Marshal.    The  duties  are  then  threefold : 

i.  A  post  of  honour  in  the  feudal  militia,  coming  immediately 
after  the  constable,  with  the  duties  of  keeping  the  rolls  of 
attendance,  etc.,  which  were  exercised  by  proxy. 

ii.  A  post  of  honour  in  the  Exchequer  with  formal  duties, 
also  undertaken  by  representatives.  Thus  arose  the  Ex^ 
chequer  Marshal,  who  had  the  right  of  taking  into  custody 
those  from  whom  accounts  were  owing.  After  the  later 
division  of  the  governmental  departments,  the  marshals  of  the 
English  law  courts  of  to-day  proceeded  from  this  office. 

iii.  A  supreme  post  at  court,  which  together  with  the  right 
to  fees  and  the  appointment  to  certain  offices,  constitutes  to 


this  day  an  hereditary  office,  (e) 


tyi 

it 


6.  Wtt  (EDj^ancellott  (EDancellarius  Iflegfe  is  thd  pre-eminent 


(e)  On  the  subject  of  the  dfareteaUus 
An^lim,  Madox  gives  ub  a  Dumber  of 
reliable  data»  which  form  the  basis  of 
later  statements.  Later  on  the  anomaly 
arose,  that  the  earPs  title  of  the  Pem- 
broke family  (at  a  time  when  this 
was  a  very  lofty  and  rare  title  in  the 
land),  bound  up  with  their  hereditary 
ofBoe  of  court  marshal,  became  united 
under  the  title  of  earl-marshal,  which 
is  met  with  as  early  as  Henry  IIL, 
and  is  used  in  later  times  in  letters 


patent  Here  again  the  existence  of 
sPTeial  marshal's  offices  is  perplexine. 
Under  Henry  I.,  Wigan,  the  marshal, 
was  enfeoffed  of  certidn  estates  for  his 
marshal's  office.  A  second,  apparentlT 
a  lower  marshal's  office,  we  meet  wim 
in  the  family  of  Yenuz,  which  aooording 
to  a  later  statement  laid  claim  to  the 
**  magittra  mareMealciOt"  but  is  said  to 
have  bad  its  claim  rejected  (Charta 
L  Job.). 


The  Curia  Regis — The  Great  Officers  of  the  Realm.  219 

spiritual  personage  of  the  court  of  the  Middle  Ages;  as  is 
also  his  office  in  the  court  of  the  Queen,  in  that  of  the  dig- 
nitaries of  the  reabn,  and  great  vassals,  in  contradistinction 
to  whom  he  is  called  the  ''  Regis  CanceUarivs.'*  His  original 
position  is  that  of  a  first  chaplain,  Chef  de  la  ChapeUe  du 
Roi.  But  as  all  writing  was  originally  in  the  hands  of  the 
clergy,  the  chancellor,  in  his  capacity  of  private  secretary, 
conducts  the  correspondence  of  the  King  with  the  Exchequer, 
the  under-officials,  and  private  persons.  He  is  accordingly  a 
court  chaplain,  in  later  times  generally  a  bishop  or  an  abbot, 
and  has  a  seat  in  the  Exchequer ;  from  the  time  of  Henry  II. 
he  becomes  a  principal  personage  in  the  formation  of  the 
administrative  departments.  His  office  is  and  remains  a 
revocable  office  of  trust,  and  is  sometimes  granted  in  return 
for  a  fine,  in  the  amount  of  which  the  increasing  importance 
of  the  office  is  apparent.  As  early  as  Stephen's  time,  a 
chancellor  pays  8000  marks  for  his  office.  In  7  John,  Walter 
de  Grey  pays  5000  marks  for  the  office  of  chancellor  for  his 
life — a  method  of  grant,  however,  which  was  soon  discon- 
tinued. Occasionally  a  vice-chancellor  is  also  mentioned; 
and  further,  a  ClericuB  Magiater  Scriptoriiy  who  acts  also  as 
Clerk  of  the  Exchequer;  a  Scriptor  Botuli  de  Oanceliaria, 
and  others.  (/) 


(/)  The  GhanceUor,  Caneellarius 
BegUj  if  treated  of  in  detail  by  Spel- 
man  (p.  127-135),  vho  giyes  a  liat  of 
the  chanceUors  down  to  James  I. 
Here  also  the  pedigree  of  the  office 
has  been  traced  too  far  back  into  the 
past,  for  the  ca^^eUani  regU  of  the 
Anglo-Saxon  penod  are  represented 
as  chancellors  of  the  rei&lm.  It  was 
not  nntil  the  last  generation  of  the 
Anglo-Saxon  period,  that  the  Capd- 
lamuj  SigiUaHuty  Notarius  Beaisj  is 
so  fieqnently  mentioned  that  tne  ex- 
istence of  an  established  secretarial 
department  in  the  gOTcmment  can  be 
assnmed  (Kemble,  Anglo-Sax.  ii.  97). 
The  Great  Seal  which  is  deliyered  to 
the  chancellor,  and  has  later  its  own 
lustorj,  dates  from  Eadward  the  Con- 
fessor. Hardy  (1843)  was  the  first  to 
poblish  an  exact  table  of  the  Lord 
ChanoeUors  and  Keepers  of  the  Great 
Seal,  and  Lord  CampbeU  to  write 
their  lives  (London^  1845-1847).  A 
list  of  the  earliest  chancellors  has  been 
earefnlly  compiled  by  Foes  (^  Jndeee," 
Tola.  i.  and  ii.).  Under  the  early  Nor* 
man  reigns,  the  chancellor  stiU  ap» 
pears  as  an  official  of  the  second  degree, 
whose  signature  oocors  after  those  of 
the  bishops  and  earls,  and  having  a 
seat  among  the  barons  of  the  Exche- 


quer. The  chaDcellors  of  this  early 
period  were  advanced  in  later  times 
to  bishops'  sees.  It  was,  however, 
already  an  important  office;  one  in 
which  the  chancellor,  as  cabinet-coun- 
cillor, generally  managed  all  that 
related  to  the  papal  throne,  and  trans- 
acted such  cabinet  business  as  re- 
quired a  knowledge  of  law.  By  the 
middle  of  the  period,  the  position  had 
become  so  mucn  enhanced  in  dignity, 
that  the  most  eminent  bishops,  and 
even  arohbiBhops,  fill  the  office  of 
chancellor.  Nevertheless,  the  chan- 
cellor remains  a  member  of  the  Ex- 
chequer, and  under  Henry  IIL,  ahio 
exercises  the  functions  of  an  itinerant 
jadge.  Under  Henry  IIL,  a  chancellor 
was  once  appointed  to  whom  the  King 
either  could  not  or  would  not  entrust 
longer  the  conduct  of  the  business 
appertaining  to  the  office ;  and  so  the 
expedient  was  resorted  to  of  appoint- 
ing a  **  eiMtoa  iigiUi,"  who  discharged 
the  principal  business,  without  receiv- 
ing the  title  of  chancellor  (Foss,  ii. 
137,  Ma-)*  From  this  period  there 
dates  also  a  distinction,  which  can 
never  be  clearly  established,  between 
a  chancellor,  and  a  **  Keeper  of  the 
Great  Seal."  A  vice-chancellor  is 
also  met  with  once  incidentally  under 
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7.  ^j^e  ^ttaSttter,  generally  a  olerio,  appears  under  Henry 
U.,  and  even  earlier,  as  one  of  the  barons  of  the  Exchequer, 
among  whom  he  is  especially  singled  out.  Bishop  Nigel 
obtained  the  office  for  his  son,  the  anthor  of  the  ''  Dialogos/' 
in  return  for  a  fine  of  £400.  In  its  later  form  it  increased 
in  importance  together  with  the  finances,  so  that  at  last  it 
culminated  in  the  office  of  Prime  Minister  of  the  country,  {g) 

A  survey  of  these  great  offices  shows  us  that  they  were 
neither  contemporaneous  nor  homogeneous.  They  rather 
point  decidedly  to  a  concentration  of  authority  in  the  head 
of  the  Government.  When  deliberating  upon  important 
military  affairs,  the  King  would  certainly  not  pass  over  the 
high  constable ;  when  dealing  with  foreign  affairs,  especially 
the  relations  to  the  papal  see,  he  would  not  easily  dis- 
regard his  chancellor,  or  the  primate ;  in  financial  questions, 
he  would  not  overlook  his  treasurer.  But  all  the  historians 
mention  only  single  individuals  as  influential  counsellors,  and 
these,  too,  are  described  as  being  constantly  changed.  The 
important  offices  have,  on  the  whole,  so  much  the  character 
of  a  revocable  commission,  and  the  few  hereditary  offices 
have  relatively  such  unimportant  actual  duties  attached  to 
them,  that  a  permanent  constitutional  body  could  not  be 
created  out  of  them.  The  assumption  of  the  existence  of  a 
permanent  royal  council,  under  the  name  of  a  ^^  Concilium 
Ordinariumy^^  or  ''  select  council,"  is  rather  an  anticipation  of 
the  result  of  circumstances  which  only  developed  in  later 
times,  in  the  order  which  I  will  proceed  to  state. 

Under    William    the    Conqueror    everything   indicates  a 


Henry  II.  (Foes,  i  160).  From  thifl» 
under  Biohard  I.,  a  formal  official  posi- 
tion is  created  (Fobs,  iL  21) ;  bnt  one 
which  again  ceases.  The  d&riow  oan- 
oeUariif  as  representative  of  the  chan- 
ceUor  in  the  Ezoheqoer,  is  mentioned 
in  the  **  Dialogue  de  Scaooario,**  i  6, 
as  beinff  even  then  an  importont  officer 
(a)  The  TheBaurarius  BegU  is  de- 
sonbed  in  the  complete  accounts  given 
by  Madox,  to  which  we  shall  again 
refer  in  the  following  period.  Defi- 
cient as  the  infonnation  respecting 
these  great  officials  is  as  a  whole,  yet 
this  much  is  clear,  that  the  persons 
who  really  administer  the  business  of 
the  Government,  and  exercise  an  im- 
portant influence  upon  it,  axe  revo- 
cably  appointed  servants  of  the  King, 
or  officials  appointed  by  commission. 
The  hereditary  offices  have  only  a 
subordinate  position  in  the  financial, 
military,  and  judicial  system,  and  are 
not  so  numerous  as  in  other  countries ; 
they  are  divided  into  two  classes : — 


i.  Grand  SerjeatUiea^  corresponding 
with  the  higher  household  ministers  of 
the  Continent,  iush  steward,  great 
chamberlain,  constable,  marshal,  butler 
and  others,  and  which  aro  invariably 
combined  with  the  tenure  of  knights' 
fees. 

ii.  Lower  Seneantieg^  corresponding 
to  the  lower  ministers  in  their  yarious 
degrees,  and  combined,  not  merely  with 
knights*  fees,  but  also  with  other  pos- 
sessions which  were  free  of  service  and 
scutage. 

The  system  of  management  of  the 
Norman  kings,  however,  did  not  allow 
serjeanties  to  be  created  in  too  ^reat 
numbers,  and  conceded  to  them  neither 
considerable  poseeeeione  nor  an  in- 
fluence upon  the  government  of  the 
State.  From  political  reaeons  it  is 
probable  that  in  the  course  of  the 
Middle  Ages,  more  seijeanties  were 
turned  into  fees  owing  military  service, 
than  new  ones  created. 
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**  gou/vemement  personnel^*'  lenieied  necessary  by  the  complete 
change  of  the  whole  political  system,  in  which  the  King  feels 
himself  strong  enough  to  leave  behind  him  in  the  times  of  his 
absence  some  great  vassal  as  governor  in  his  stead. 

Under  William  II.  this  was  avoided,  and  a  royal  chaplain 
was  impowered  to  conduct  the  business  of  the  State,  in  which 
the  oppressive  fiscal  system  and  the  firmly  established 
bureaucratic  institutions  of  the  Exchequer  become  developed. 

Under  Henry  I.,  and  the  long  rule  of  his  grand-justiciary, 
Bi^op  Boger  of  Salisbury,  the  Exchequer  became  established 
as  a  permanent  general  directorivm;  which  may  be  compared 
with  the  German  central  military  and  demesne  chambers,  and 
which  was  at  that  time  the  only  permanent  central  department 
of  State  {curiarum  omnium  antiqvismna),  the  other  business  of 
the  central  government  being  conducted  by  the  King,  with 
counsellors  whom  he  frequently  changed. 

Under  Henry  II.,  the  Exchequer  is  further  developed  into  a 
department,  organized  in  corporate  fashion,  with  periodic 
sittings  for  the  nnancial  administration  and  similar  business, 
and  into  a  corporate  royal  court,  while  the  other  business  of 
the  central  government  is  stiU  carried  on  by  the  King  with 
counsellors  whom  he  frequently  changes. 

Under  Henry  III.  a  government  council  was  first  formed  as 
an  administrative  body  for  the  discharge  of  the  whole  business 
of  the  State,  which  formed  a  basis  for  the  administrative 
nature  of  the  permanent  councils  of  later  times.*** 


***  Though  in  direct  oontradio- 
tion  to  the  character  of  the  offices,  it 
is  almost  impossible  to  eradicate  the 
view  which  insists  npon  a  permanent 
royal  cooncil  in  this  period.  So  soon 
as  the  King  discharges  the  cnrrent 
business  of  Government  with  a  smaU 
nmnber  of  State  officials,  the  existence 
of  a  properly  oonstitnted  **ConciUum 
OrdinaHum'^  or  •*  Select  Council,"  is 
immediately  assumed.  So  soon  as  he 
appoints  a  judicial  comndssion,  this  is 
again  at  once  taken  to  be  a  **  ConcUiwn 
urdinariwn^  either  identical  with  the 
Ibrmer  or  independent  of  it.  If  the 
King  only  once  in  deliberation  with  a 
meeting  of  oounseUors,  composed  of 
prelates  and  barons,  settles  important 
measures,  this  is  regarded  as  a  "  Mag- 
nwn  ConMum,"  almost  identical  with 
the  Upper  House  of  later  times.  Where 
historians  speak  of  any  great  gather- 
ing, on  the  occasion  of  a  festival  or  of 
a  critical  state  of  the  realm,  a  **  Com' 
flNMM  ConcUium'*  is  made  out  of  it; 
which  is  either  supposed  to  compre- 
hend the  coUeotiye  body  of  the  Crown 


vassals,  or  something  more  or  less. 
Even  Parry,  who  in  other  places  is  so 
clear-headed,  is  unable  to  keep  clear  of 
this  traditional  method  of  regarding 
things.  '*The  first  was  the  King's 
Ordinary  Council,  consisting  of  pre- 
lates, earls,  and  barons,  selected  by 
himself,  and  assisted  by  the  chancellor, 
chief  justiciary,  the  judges,  and  other 
officers  of  State.  It  was  not  only  a 
Council  of  State,  but  the  Supreme 
Court  of  Justice,  and  met  three  times 
every  year  at  the  great  festivals  of 
Easter,  Whitsuntide,  and  Christmas; 
sometimes  at  Michaelmas,  and  at  other 
times  also  by  adjournment. 

**The  Magnum  CkmctUum  was  a 
larger  assembly  of  persons  of  rank  and 
property,  convened  on  extraordinary 
occasions. 

"  The  Commtme  Concilium  was  a  stiU 
more  numerous  body,  collected  together 
for  more  general  purposes*' (Pari. p.  10). 

It  is  <ufficult  altogether  to  form  any 
definite  ideas  from  this.  Similu'ly, 
Hallam  (Middle  Ages,  ii.  c  8,  note  13) 
distinguishes  between  a  Commune  Con' 
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CHAPTER  XVII. 

t!rtans{t{onal  ^iob— Itlnnant  %u%xkt%—%u%xi!M  in  38ancD 

— ®r{g{n  of  (Sstatts  of  tl^e  laialm. 

HowEYEB  strong  the  Norman  State,  by  its  institutions,  might 
seem  to  its  contemporaries,  yet  the  weakness  of  a  purely 
personal  Government,  which  was  ever  losing  its  support  at 
the  death  of  the  ruler, « soon  began  to  be  apparent.  A 
recognized  and  duly  entitled  monarch,  and  a  powerful  person- 
ality, are  the  necessary  conditions  of  such  a  government. 
Both  these  elements  were  wanting  in  Stephen,  whose  usurpa- 
tion of  the  throne  brings  about  a  conflict  which,  with  few 
pauses,  fills  up  the  whole  of  his  reign.  It  is  in  England  the 
period  of  sword  law  and  similar  to  the  interregnum  in 
Germany.  The  poor  rural  population  were  compelled  to  do 
villein  services,  not  for  royal  castles,  but  for  the  strongholds 
of  the  petty  lords.  "  Erant  in  Anglia  fere  tot  tyrannic  qvot 
domini  casteUorum,**  A  principal  condition  of  the  tardily 
concluded  peace  was  the  razing  of  the  new  fortresses,  the 
number  of  which  amounted  to  126,  and  according  to  other 
accounts  to  875,  or  even  to  as  many  as  1116.  We  can 
understand  the  satisfaction  with  which,  after  such  a  state  of 
things,  the  people  hailed  the  undisputed  succession  of 
Henry  II.  to  the  throne,  and  the  concord  which  subsisted 
between  him  and  his  realm. 

Henry  II.  seems  from  the  first  to  have  found  the  best 
security  for  the  new  throne  in  reforms  affecting  the  administra- 
tion of  the  realm,  which,  especially  after  the  commencement 
of  his  conflict  with  the  Church,  are  of  a  sweeping  kind. 
About  a  hundred  years  after  the  Conquest  three  changes  are 
almost  simultaneously  introduced,  which,  although  they  have 


et7tum,  ocniBiBtiiig  of  aU  the  Grown* 
Tassals;  a  Select  (huncU  for  judicial 
and  administrative  purposes;  and  a 
Court  o/Kin^e  Bencn^  which  is  said  to 
have  separated  itself  from  the  Select 
Council  in  Henry  II/s  reign  (cf.  also 
Stubhe :  Index,  s.  v.  '*  GouncU  ").  The 
error  lies  in  the  pedantic  interpretation 
which  would  create  constitutional 
bodies '  out  of  a  government  with 
changing  counsellors.  The  shapeless 
form  of  the  Norman  central  govern- 


ment has  brought  later  historians  also 
into  the  difficulty  how  they  are  to 
denote  the  relation  of  that  permanent 
official  body,  the  Exchequer,  to  the 
KMsalled  Curia  Regis.  Madox  (L  154) 
expresses  his  views  with  great  caution, 
calling  the  Exchequer  a  portion,  or  a 
limb,  of  the  Curia,  a  sort  of  Subaltern 
Court;  which  is  correct,  if  under  the 
term  Curia  we  understand  tiie  whole 
central  government  in  its  shapel 
state. 
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been  already  separately  treated  of  in  considering  the  develop- 
ment of  the  prerogative  rights,  must  be  here  more  narrowly 
examined  in  connection  with  one  another ;  (1)  the  centraliza- 
tion of  the  administration  by  means  of  itinerant  justices ; 
(2)  the  institution  of  an  official  bench  of  justices,  as  a  royal 
court;  (3)  the  first  beginnings  of  an  estate  of  the  realm 
formed  by  the  greater  barons. 

I.  tKj^e  institution  of  itinerant  f  ustices  was  based  in  an  almost 
equal  degree  upon  the  need9  of  the  political  government,  and 
upon  a  concession  made  to  the  most  pressing  interests  of  the 
nation.    The    administration  of  the  counties  by  the   Vice- 
comites  had  from  the  first  suffered  from  grave  abuses.    For 
this  reason  even  under  Henry  I.  the  Vicecomites  had  begun  to 
be  relieved  of  certain  judicial  business  by  commissioners  sent 
from  the  royal  court.    Beliable  information  on  this  point  is 
given  us  by  the  oldest  extant  Exchequer  roll,  the  date  of  which 
(according  to  Hardy's  researches)  may  be  safely  assumed  to 
be  31  Henry  I.  (1131).    This  rotuiua  declares  what  sums  those 
living  withm  the  jurisdiction  of  the  court  owed  as  a  result 
of   the  placita  which    the   commissioners   have  held;   e.g. 
*'  Robertus  jUius   Tali,  debet  XXX  marcas  argenti  de  pladtis 
O.  de  Clinton.''    ^he  total  number  of  the  commissioners  who 
were  appointed  was  nine,  among  whom  are  three  court  lords, 
whose  names  also  occur  in  the  administration  of  the  Ex- 
chequer, and  as  King's  counsellors:  Balph  Basset,  Bichard 
Basset,  and   Geoffrey  de  Clinton.    The  remaining  six    are 
greater  vassals  of  the  Crown,  residing  in  the  neighbourhood  of 
the  counties  for  which  they  were  associated  as  commissioners 
with  one  of  the  three  first-named.    The  sums,  which  were  to 
be  paid  in  to  the  Exchequer  are  always  only  credited  to  the 
name  of  one  of  them;  and  it  is  never  proved  that  several 
commissioners  were  engaged  at  one  and  the  same  time.    We 
can  accordingly  deduce  from  these  entries,  that  towards  the 
end  of  the  reign  of  Henry  I.  an  innovation  was  introduced,  in 
no  longer  assigning  the  Crown  cases  reserved  (placita  regis) 
by  commission  to  the  sheriffs,  but  in  appointing  a  special 
commission  to  deal  with  them,  which  was  in  the  prescribed 
manner  so  distributed  among  the  counties,  that  a  royal  com- 
missioner instead  of  the  Vicecomes  held  court  with  the  men 
of  the  county.    Under  Stephen,  this  institution,  like  the  whole 
central  admmistration,  had  indeed  come  to  a  standstill.    But 
all  the  more  pressing  was  the  necessity  which  Henry  U. 
found  for  appointing  more  vigorous  commissions,  since,  under 
Stephen's  reign,  the  sheriffs  had  been  appointed  by  tiie  two 
claimants  to  the  throne  from  among  their  partisans,  and  the 
presentation  of  accounts  and  inspection  of  the  Exchequer, 
had  both  fallen  into  abeyance.    Now  begins  a  much  more 
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comprehensive  system  of  itinerant  barones  or  jttsticiarii; 
existing  both  for  administrative  and  judicial  purposes,  so  far 
as  these  could  be  separated  from  one  another  under  the 
Norman  form  of  government.  (1) 

A  system  of  delegation  was  very  necessary  for  government, 
and  especially  for  financial  purposes,  for  in  the  confusion  of 
the  times,  the  royal  rights  and  dues  had  suffered  from 
numerous  usurpations.  A  uniform  rating  of  the  tenants  for 
the  tallages  and  similar  impositions  was  difficult  to  compass 
by  means  of  partial  and  corrupt  sheriffs,  the  appeals  against 
whom  had  become  more  and  more  frequent  and  pressing.  At 
the  same  time  these  commissions  served  for  a  periodical 
scrutiny  of  the  manner  in  which  the  Vicecomitee  discharged 
their  office.  To  a  still  greater  extent,  as  early  as  16  Henry 
II.,  we  find  commissions  of  prelates  and  barons  deputed  with 
definite  articvli  for  the  purpose  of  inquiring  into  abuses  of 
office  committed  by  the  sheriffs,  their  under-bailiffs,  the 
manorial  stewards,  the  foresters,  and  others.  As  delegates 
of  the  Exchequer,  these  commissioners  are  called  '*  barones 
errantes."  With  these  financial  schemes  military  objects 
could  also  be  combined,  which  partly  affected  the  castles  and 
their  garrisons,  and  partly  other  temporary  measures.  After 
the  year  1181  the  more  permanent  business  of  organizing  the 
national  militia  was  added  to  their  duties ;  and  now  that  the 
old  system  of  the  Saxon  national  defence  was  again  revived, 
its  imiform  enforcement  could  be  secured  by  means  of  itinerant 
commissioners.  These  commissioners  had  to  gather  together 
and  review  the  men  liable  to  military  service  {asaisa  de  armis 
habendis),  and  to  inflict  fines  on  those  who  neglected  to 
appear. 

StiU  more  general  was  the  need  for  commissioners  for 
judicial  purposes,  and  especially  for  the  administration  of 


(1)  The  system  of  itinerant  jnstioes 
has  no  other  origin  but  the  pnustice  of 
Uie  central  administration,  and  the  de- 
creeing right  of  the  Sovereign,  and 
hardly  any  documentary  basis  oat  the 
notices  contained  in  the  Exchequer 
accounts.  Upon  this  is  grounded  the 
summary  which  Madox  has  compiled 
with  great  care.  The  later  law  books 
speaJc  of  the  Juttieiarii  erranieSf  as 
a  customary  institution,  e.g,  Braoton, 
iii.  o.  11-13.  A  review  of  aU  the 
various  notices  is  contained  in  the 
treatise  of  Edward  Foes,  **  The  Judges 
of  England"  (London,  1848  8eq.%  the 
first  two  volumes  of  which  deal  with 
this  period.  The  author  has  collected 
from  this  era  personal  notices  of  no 
fewer  than  580  justiciaries.    The  main 


results  are  the  followinff.  Under 
Henry  I.  the  Magnus  Motulus,  81 
Henry  L  only  gives  a  limited  appli- 
cation of  pUieita  regis.  During  the 
first  eleven  years  of  the  reign  of 
Henry  II.  (as  under  Stephen),  a  regular 
institution  of  the  kind  cannot  be  proved 
to  have  existed  (Foss,  i.  171).  It  was 
the  ecclesiastical  dispute  with  Thomas 
Beoket  which  first  appears  to  have  set 
the  great  and  popular  reforms  in 
motion.  From  1166  down  to  the  dose 
of  this  reign,  the  itinerant  commis- 
sioners form  a  regular  chain,  with 
scarcely  a  break  (Foss,  i.  174).  The 
objects  of  the  ju^cial  administration 
come  prominently  forward  firom  12 
Henry  II. 


^  - 


Origin  of  Estates  of  the  Realm.  225 

criminal  justice.  While  the  land  still  suffered  from  the  effects 
of  sword  law,  the  right  reserved  to  the  sovereign  of  calling  up 
important  criminal  cases  before  him  at  his  court,  took  an- 
other form.  The  King's  peace  had  to  be  repeatedly  pro- 
claimed ;  and  where  the  sheriffs  lacked  the  power  or  the  will 
to  act,  it  had  to  be  enforced  by  commissioners,  who  often 
proceeded  in  a  summary  way.  From  this  point  of  view,  all 
crimes  of  violence  on  life  and  limb,  with  rebellion,  man- 
slaughter, arson,  robbery,  abduction,  forgery,  ^'  et  si  qum  sunt 
simUia"  were  actually  brought  *' before  the  royal  court" 
(Glf^nvill,  i.  c.  2) ;  that  id,  the  reservation  of  the  royal  right 
of  intervention  had  produced  a  periodical  commission  of 
criminal  justices  delegated  from  the  royal  court.  At  the 
same  time,  the  Hundred's  duty  of  presentment  was  re- 
organized, and  the  itinerant  commissioners  were  entrusted 
with  the  guidance  of  the  parochial  committees  formed  for 
this  purpose,  according  to  uniform  instructions,  capitvla 
eoronsB. 

Itinerant  commissioners  were  also  employed  for  the  pur- 
poses of  civil  actions.  The  reason  for  this  lay  in  the 
nature  of  the  law  which  was  to  be  applied.  The  judgments 
of  county  and  manorial  courts  touching  the  inheritance  of 
fiefs,  form  of  dower,  and  the  rights  of  the  feudal  lord  with 
regard  to  his  under-vassals,  which  were  stUl  considerably 
divergent,  required  to  be  reduced  to  a  definite  uniform 
system ;  and  public  policy  likewise  demanded  the  settlement 
of  questions  affecting  the  status  of  the  knighthood  and  the 
freeholders  {qumstionea  status).  From  these  and  other  reasons, 
an  increased  number  of  civU  actions  are  now  transferred  to 
the  court  (GlanviU,  i.  c.  8)  with  the  general  reservation 
**  quodlibet  pldcitum  de  Ubero  tenemento  vd  feodo  potest  rex 
trahere  in  curiam  stlam,  qtumdo  vult  **  (c.  5).  After  the  way 
had  once  been  opened,  a  flood  of  such  actions  streamed  to- 
wards the  court,  which  was  then  opened  to  them  only  on 
payment  of  a  fine.  A  very  usual  Bum  was  five  marks;  we 
meet  once  with  one  mark  for  an  action  brought  in  respect  of 
a  hide  of  land;  and  then,  again,  a  hundred  marks  for  a  suit 
brought  for  a  manor ;  £100  for  an  action  between  the  abbot 
and  the  citizens  of  Whitby,  etc.  Sometimes  the  King  grants 
to  persons  of  rank  or  to  monasteries  the  privilege  that  they 
should  be  prosecuted  at  no  other  place  but  before  him  or  his 
chief  justice.  Hand  in  hand  with  this  goes  the  alteration 
made  in  the  procedure  and  rules  of  evidence  in  the  civil  action, 
which  has  been  touched  upon  above,  according  to  which,  in 
actions  relating  to  property,  and  hereditary  and  possessory 
suits,  the  parties  were  allowed  to  choose  whether  the  case 
should    be    determined    by   a    committee   of   the    lawmen 


226 


Constitutional  History  of  England. 


{recognitio),  instead  of  by  the  duel.  As  being  a  deviation 
from  the  ordinary  law  of  testimony,  this  needed  a  special  writ, 
which  was  issned  on  payment  of  a  fine,  but  at  first  only  to 
**  well-affected  "  knights  and  freeholders. 

This  system  of  itinerant  commissioners,  employed  for  sncb 
diverse  purposes,  remained  for  a  long  time  in  a  state  of  fluc- 
tuation. Madox  has  collected  the  names  of  the  oommis' 
sioners  of  12-18,  15-17,  20-26  Henry  II.,  which  occur  in  the 
rotiUi.  But  it  is  difficult  to  obtain  a  clear  view,  as  for  long 
their  appointment  depended  upon  momentary  needs.  But 
the  aims  of  the  administration  of  justice  become  more  and 
more  definite,  and  financial  and  military  ends  and  objects 
are  associated  with  it  in  a  more  and  more  temporary  manner. 
Sometimes  we  find  commissioners  who  restore  order  in  a 
certain  place  (justices  of  oyer  and  terminer)  ;  sometimes 
general  criminal  commissions  (justices  of  gaol  delivery); 
sometimes  special  justices  of  dower,  justices  of  assize ;  and 
then  again  jiisticiarii  ad  omnia  plamta,  ox  justiciarii  itineranteM 
for  general  purposes  (Bracton,  iii.  c.  11-18).  At  the  Assize 
of  Northampton,  22  Hen.  IL  (1176),  the  institution  has 
attained  a  more  definite  form,  by  the  division  of  the  country 
into  six  circuits,  which  even  then  comprised  the  same 
counties  as  to-day.  Criminal  as  well  as  civil  actions  were 
assigned  to  the  commissioners ;  as  also  were  the  superintend* 
ence  of  the  procedure  by  presentment,  the  guarding  of  the 
royal  rights  on  demesnes,  escheats,  feudal  dues,  feudal  ward- 
slups,  etc.  This  arrangement,  although  it  had  been  settled 
with  the  advice  of  a  great  assembly  of  notables,  was  again 
altered  in  26  Henry  II.,  and  a  new  division  into  districts 
attempted.  In  the  year  1194  new  commissions  were  again 
appointed  with  an  extended  employment  of  juries  in  civil  and 
criminal  cases,  and  with  authorit^r  to  collect  the  tallages  and 
crown  dues.  Finally,  the  division  into  six  circuits  has  lasted 
down  to  our  day ;  though  for  «  long  time  general  and  special 
commissions,  regular  commissions,  and  those  appointed 
ex  tempore^  continued  to  exist  side  by  side,  (a) 


(a)  A  new  epoch  is  introdaoed  by 
the  eztraoidiDary  Assize  of  North- 
ampton, 1176 ;  at  which  the  counties 
were  distribnted  into  six  drouits,  and 
three  jtutieiarii  appointed  for  each 
circuit.  Here  evidently  a  new  organi- 
sation was  intended,  for  which  it  was 
considered  once  more  advisable  toobtain 
the  assent  of  the  mdiores  terra,  AUow- 
ing  for  all  possible  expansion  of  the 
royal  sovereign  rights,  still  the  insti- 
tution of  itinerant  commissioners  con- 
tained a  dangerous  innovation  upon 
the  Leges  Eduardi,  and  the  principle 


of  obtaining  iudgment  by  a  jndicitim 
parium.  Palg^ve  (L  295)  assumes 
(and,  for  the  beginnings  of  the  insti- 
tution, probably  rightly  enough)  that 
the  itinerant  justices  were  only  com- 
missioned to  examine  into  the  feuots, 
whilst  the  judgment  was  reserved  to 
the  King  at  court.  The  peculiar  form 
of  Korman  court  Justice  had,  however^ 
brought  about  in  England  a  submission 
of  the  parties,  which  found  no  parallel 
upon  me  Continent.  A  royal  special 
commissioner  now  brought  with  him 
the  authority  of  the  King  himself; 
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The  immediate  management  by  the  court  of  Buch  an  enor- 
mous amount  of  business  was  sure  to  exercise  an  important 
influence  upon  the  form  of  the  central  government.  Hitherto 
the  Exchequer  had  been  the  only  permanent  magisterial  de- 
partment with  organized  offices ;  ail  other  national  business 
was  deliberated  upon  by  informal ''  conseiU,*'  and  partly  dealt 
with  by  judicial  commissions  in  the  usual  forms  appointed 
for  the  purpose.  In  this  informal  manner  a  permanent 
creation  arises. 

n.  This  was  the  origin  of  a  (iDottrt  of  lEtfng^S  39enc]b  under 
the  general  name  of  Cvria  Regis — a  second  permanent  official 
body  existing  side  by  side  with,  and  to  a  great  extent  blended 
with,  the  Exchequer.  The  judicial  cases  reserved  for  the  King, 
iriuch  had  been  in  earlier  times  assigned  to  the  Exchequer 
or  a  Qounty  court,  were  now  as  a  rule  dealt  with  by  itinerant 


whence  an  sMtd  'to 'the  Curia  Regisy 
that  is,  to  the  tmjpteme  appointing 
poirer,  was  oonsidered  lueless.  Hence 
can  he  ezplaineA  how  commissioners 
in  sooh  early  times  not  only  acted  as 
ezponnders  of  the'law,  hut  themaelres 
gave  indgment,  and'tbat  (at  all  events, 
to  jaagehy  its  results)  thehr  sentence 
was  considered  final.  Even  in  some- 
what early  times  the  commissions  of 
justices  appointed  ^to  pronounce  final 
judgment  on  crimes  in  the  name  of 
Curia  Bsgis  ran,  *^ad  audiendHm  et 
iemUnanaum.**  If  a  numher  of  county 
justices  were  associated  with  these 
oommistfbns,  this  was  hut  a  remini»- 
eenoe  of  the  old  position  of  the  witan, 
and  soon  became  a  formality.  The 
same  Me  befel  it  that  appeared,  in 
later  times,  in  the  decay  of  the  institu- 
tion of  Schoffen  in  Germany.  Butif 
this  condition  orthing8,whichhad  arisen 
from  the  necessity  of  justice,  was  to 
become  a  permanent  political  instittr- 
tion,  it  can  easfly  he  conoeiTed  how 
erea  an  absolute  government  deemed 
the  assent  of  the  (>own  vassals  ^vis- 
able,  especially  in  tiiose  days  of  ehureh 
quarrels.  We  can  perceive,  neverthe- 
iesB,  how  little  the  resolutions  of  such 
assemblies  of  notables  possessed  the 
binding  force  of  positive  rules  of  law. 
Within  three  years,  at  an  assembly 
held  at  Windsor  (25  Henry  U.)»  those 
resofaitions  were  considerably  altered, 
although  at  this  assembly  only  a 
number  of  prelates  and  Crown  vassals 
are  mentioned  after  the  ordlBanr fashion 
of  royal  oounoils  (Flurry,  Parliaments, 
le).  The  country  is  now  divided  into 
€oor  oirouits,  and  the  constitution  of 
the  commissions  altered  (Foss,  i.  171). 


In  later  times,  we  find,  as  a  rule,  at 
the  head  of  the  list  of  the  itinerant 
justices,  such  ordinary  jwtieiarii  as 
are  at  the  same  time  members  of  the 
bench  of  the  King's  court  which  had 
been  established  in  the  meantime. 
Then  follow  those  who  were  merejusti' 
eks  erranU9,  firequenily  under-omcials, 
who  in  later  times  were  promoted  to 
be  regular  justioiarii.  Liandowners 
and  clergy  of  the  county  were  often 
added  to  Iditeir  number,  especially  where 
it  was  a  question  of  colleoting  tallages 
and  other  impositions  (Foss,  L  884, 
385).  Under  John  the  circuits  were 
intmu  pted  for  several  years,  especially 
when  the  king  held  circuit  in  person, 
in  which  case  he  was  accompanied  by 
a  few  Jnitieiarii  (Foss,  ii.  27).  Under 
Henry  III.,  a  bishop  or  an  abbot,  and 
one  or  two  ordinary  jtuiieiarii  of  the 
**  hanoum  "  are  generahy  at  the  head  of 
the  commission ;  the  others  are  greater 
or  lesser  vassals  of  the  Crown,  or  clergy 
of  the  county  (Foss,  ii  191, 192).  In  the 
middle  of  the  thirteeilth  century,  the 
law-book  of  Bracton  gives  us  the  for- 
mula of  a  special  Writ  issued  for  the 
appointment  of  an  itinerant  justice : 
**^VonttUuimuB  vos  fustitiarium  nottrumf 
tma  eum  dUecH§  et  flddibuB  nostriSf 
A.  B,  0.  ad  iUnerandum  per  eomitatum 
W*  €e  omnibue  cuHeie  etplaeitie,  tarn 
eoronm  noelrm  quam  alits^  eeoundum 
qwod  in  Brevi  nostro  de  generali  ewm- 
monUione  inde  vobii  directo  t^Umim 
eontineiur**  The  manner  in  which  the 
new  institution  of  recogniHonee  and 
the  courts  of  presentment  were  com- 
bined with  the  itinerant  justices,  has 
been  described  above. 
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commissioners;  who  might  be  members  of  the  Exchequer, 
and  also  might  be  other  prelates  and  barons,  learned  in  the 
business  of  the  courts,  and  assisted  by  under-ofQcials  of  the 
Exchequer  or  other  clerks.  These  commissioners  found 
themselves  on  the  one  hand  continually  obliged  to  refer  to 
the  Exchequer,  with  which  they  remained  connected  on 
account  of  the  fees,  fines,  escheats,  forfeitures,  tallages,  and 
other  financial  and  military  business ;  and  on  the  other  hand, 
the  itinerant  justices  had  numerous  cases  to  determine  for 
which  they  had  to  frame  new  maxims  as  well  as  principles  to 
determine  both  the  procedure  and  the  law  which  was  to  be 
applied.  Under  Henry  IL  there  was  instituted  for  these 
weighty  juridical  questions  a  sort  of  bench  or  bancum,  consist- 
ing, it  appeals,  at  first  of  itinerant  justices,  and  to  a  certain 
extent  identical  with  the  functionaries  of  the  Exchequer. 
The  summvs  jtLsticiarius  is  the  head  of  the  Exchequer  and 
of  the  bancvm,  and  there  existed  for  a  long  time  a  similar 
arrangement  to  that  which  still  exists  in  England :  viz.  various 
magisterial  departments  composed  of  the  same  persons  as 
functionaries.  The  same  person  can  be  in  his  capacity  of 
itinerant  justice,  a  justice  in  Eyre;  as  a  member  of  the 
Exchequer  staff,  he  is  a  baron  of  the  Exchequer ;  as  a  member 
of  the  King's  court  he  may  be  a  justice  in  banco.  Hence  it  is 
difficult  to  determine  the  exact  year  with  which  the  formation 
of  a  bench  of  justices  began.  In  any  case,  the  authority  we 
possess  is  a  decree  of  24  Heniy  H.,  according  to  which  five 
commissioners  were  appointed,  ^'who  shaU  not  journey 
through  the  land,  but  shall  hear  pleas  at  court."  The  busi- 
ness was  so  distributed  that  the  great  mass  of  it  was  dis- 
charged by  the  itinerant  justices ;  but  the  more  important 
oases  were  dealt  with  by  the  judicial  bench,  that  is,  either  in 
the  Exchequer  or  in  the  King's  court  in  banco.  (2) 


(2)  The  oriffin  of  a  Court  of  King's 
Bench  is  in  like  manner  a  creation  of 
the  administratiye  practice.  It  first 
appears  in  the  administxatiTe  records, 
is  then  recognized  in  the  law  books  as 
an  existing  institution,  and  is  finally 
traced  back  to  common  law.  The  time 
of  its  origin  mnst  be  accordingly  deter- 
mined by  a  kind  of  circumstantial 
eyidence,  to  which  the  word  JustieiariMB 
gives  us  a  due.  Formerly  every  royal 
commissioner  was  so  called,  e,q.  those 
who  were  entrusted  with  the  drawing 
up  of  Domesday  Book,  the  royid 
commissioners  in  the  army,  and  even 
ship  captains  (Jugtieiarii  fkavimi  regis). 
It  was  not  until  the  time  of  Henry  II. 
that  the  term  received  the  more  special 
meaning  of  a  permanent  commtssarius 


for  judicial  business.  Such  ocmmis- 
sioner-jnstices  were  formerly  no  more 
frequently  found  than  were  permanent 
judicial  commiasions.  The  sinniiitts 
JiuUoiarttUf  too,  does  not  become  an 
ordinary  officer  of  the  realm  until  the 
time  of  Henry  IL  As  late  as  1165  and 
1177,  Hoveden  terms  the  justices  ap- 
pointed by  the  King,  quite  indefinitely 
^^fidetes,"  **fiimiUare8r  and  *«&anmef 
eurtmJ*  There  certainly  existed  a  closer 
circle  of  prelates  and  barons  aboui  the 
person  of  the  King,  who  as  being  men 
learned  in  the  law  were  habitually 
employed  in  the  Exchequer  and  on 
commissions;  but  they  formed  no 
<<  bench,"  and  had  no  permanent  offices. 
The  assiies  of  Clarendon,  that  is,  the 
year  1164  or  1165,  appear  here,  too,  to 
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Daring  the  second  half  of  the  reign  of  Henry  11.  we  arrive 
at  the  following  definite  results : — 

1.  A  considerable  nnmber  of  persons  form  a  permanent 
body  of  justices,  under  the  title  otjvsticiarii,  who  are  so  styled 
officially  in  the  royal  rescripts.  Soon  after  Henry  H.,  royal 
patents  addressed  to  the  ''  Chief  Justice  and  his  other  justices 
of  England  "  are  met  with,  which  f carnally  express  the  official 
character  of  the  ordinary  justiciaries.  The  chancellor,  too, 
acts  as  justiciary,  as  do  occasionally  also  all  the  great  officers 
of  State,  whom  we  find  among  the  itinerant  justices  aeting  as 
heads  of  the  commission.  That  the  clergy,  being  learned  in 
the  law  and  in  the  discharge  of  business,  are  much  and  con- 
stantly employed,  is  shown  by  a  list  (Foss,  i.  161),  in  which 
occur  amongst  the  ohancellors  and  justiciaries  of  the  period 
the  names  of  five  archbishops,  eight  bishops,  three  abbots, 
eight  archdeacons,  and  two  ipoyal  chaplains.  From  the  time 
of  the  first  formation  of  the  Bench  onwards,  its  members 
appear  as  a  higher  class  of  ordinary  justicicvrii,  taking  pre- 
cedence of  those  who  are  merely  justices  itinerant,"  but  the 
latter  were  afterwards  frequently  promoted  to  be  ordinary 
members  of  the  Bench,  (a) 

2.  That  at  the  close  of  Henry  II.'s  reign  there  was  a  perfect 
system  of  procedure  before  justices  in  banco  at  the  King's 
court,  is  shown  by  Glanvill's  work.  This  procedure  had 
attained  to  such  a  settled  and  scientific  perfection,  that  an 
established  practice  of  the  judicial  body  must  have  for  some 
time  existed.  With  this  King's  court,  the  momentous  reforms 
in  the  procedure  of  the  civil  action  (recosnitio)  have  been 
associated  by  Glanvill;  and  indiBed  they  were  connected  by 
him  with  the  same  disputes  touching  possessicm,  ownership, 
and  inheritance,  that  were  simultaneously  decided  in  Nor- 


be  the  toniing  point.  Wkh  this  dat« 
begin  the  i]6gnl&r  listaof  the  itinerant 
jiutioes.  The  neeeasity  of  issuing 
unifonn  instructions  to  these  commis- 
sioners, and  the  necessity  for  a  mutual 
communication  of,  and  accounting  for 
the  legal  principles  to  be  applied^  soon 
led  to  the  formation  of  a  bench,  in 
which  could  be  found  the  necessary 
uniformity  in  practice.  A  further  clue 
to  the  date  is  given  by  the  fees  which 
are  paid  by  suitors  foK  license  to  bring 
their  plea  before  the  Curia  Begi»;  the 
oldest  instances  of  such  fines  are  found 
in  the  Exchequer  rolls,  15  Henry  IL 
(Madox,L96,429).  Everything  points 
to  the  period  1165-1179  as  that  in 
which  the  Court  of  King's  Bench 
originated, 
(a)  The  personal  accounts  have  been 


oavefully  collected  in  Foes,  vols.  i.  and 
ii.,  but  a  comparatively  mixed  emplov- 
ment  of  the  judges  is  still  continually 
manifest.  Thus,  for  instance,  once 
under  Henry  IL,  the  chaneeUor  and 
the  constable  together  hold  the  assizes 
of  Kent;  under  Richard  I.  the  chief 
justice.  Archbishop  Hubert,  presides 
at  the  county  assize,  and.  his  col- 
leagues on  the  commission  deal  with 
the  plaeita  ooronsSf  disseizins,  inheri- 
tance cases>  etc.  The  royal  decree  of 
24  Henry  IL,  according  to  which  five 
commissioners  are  appointed  **qui  a 
curia  non  reeeddren^"  out  whose  dutv 
it  is  to  hear  pleas  at  court  (Bened. 
Petr.  266,  a.d.  1178),  contains  the 
origin,  or  at  least  is  an  evidence  of  the 
prior  existence  of  a  Bench  of  Judges. 
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mandy  by  committees  of  the  vicinetmn,  committees  which  had 
abeady  long  existed  there  as  customary  enquites.  (b) 

8.  According  to  an  opinion  formerly  prevalent,  a  ciTU 
division  for  the  commtmia  placita  separated  itself  from  the 
royal  court  in  banco  in  Richard  the  First's  reign,  so  that 
at  that  early  time  a  double  judicial  body  is  said  to  have 
existed  for  the  hearing  of  cases,  a  bcmcum  regis  or  royal 
court  proper,  and  a  bancum  commwne.  The  chief  authority  for 
this  assumption  was  Coke's  preface  to  his  Eighth  Report, 
which  in  making  this  statement  contradicts  Lord  Bacon. 
The  careful  researches  of  Foss  (ii..  161-179)  are,  however, 
sufficient  to  rebut  this  view,  (c) 

In  the  whole  foxmation  of  the  King's  court  in  banco^  we 
must  not  overlook  an  original  and  long  enduring  connection 
with  the  Exchequer ;  which  can  be  explained  by  the  fact,  that 
the  Exchequer  had  long  existed  as  a  magisterial  department, 
in  which  the  procedure  of  the  central  administration  had 
become  pre-eminently  perfected ;.  as  well  as  by  the  fact  that 
the  central  government  still  employed  the  same  persons,  in 
varied  capacities,  sometimes  for  financial,  and  sometimes  for 
judicial  purposes..  This  continuous  connection  is  shown  in 
the  foUowing  points. 


(h)  For  the  prooedure  </.  GlanviU, 
yii.  9.  sec.  7;  ^ii.  15,  sec.  6;  ii.  6,.ieOf 
4 ;  y.  4 ;  Spenoo,  Equitoble  Jnrisdiotion, 
i.  101, 112, 128.  Since  the  acceptance 
of  ordinary  civil  snits  at  court,  and  the 
allowance  of  a  recognitio,  are  royal 
favours,  and  since  in  all  cases  reserved 
the  ruling  of  the  court  presupposes  a. 
personal  act  of  the  sovereign,  the  civil 
action  in  the  ewria  assnmea  almost 
the  form  of  a  Roman  procedure  by 
rescript.  The  plaintiff  must  sue  out  a 
writ  for  this  purpose,  for  which  he  has. 
to  apply  to  the  secretary  of  the  King, 
the  cnancellor.  In  the  regularly  recur- 
ring cases,  the  writ  soon  became  a 
matter  of  course,  and  was  to  be  ob« 
tained  from  the  clerks  of  the  "Ejr 
chequer  on  payment  of  a  fee.  The 
initiative  writs  now  became  formuUi 
ae^tonum,  obtained  through  the  inter- 
.position  of  the  chancellor  as  offleina 
jfuticm.  Through  the  association  of 
the  itinerant  justices  with  the  oounty 
courts,  a  uew  ordo  judieiorum  arose; 
viz.  commencement  of  the  action  by 
writ,  summons  by  the  sheriff  as  under- 
ofBcer  of  the  supreme  court,  Utis  con- 
iegUUio^  and  replies  according  to  the 
Norman  rules  of  pleading,  in  certain 
cases  empanelling  of  a  jury  (xeeognitio% 
which  in  course  of  practice  became 
extended  to  a  general  employment  of 


a  civil  jury.  These  oldest  pleadings 
are  printed  in  the  *<  Plaoitonim  Abbrs- 
viatio,"  (1811,  folio)  more  in  detaU  in 
Palgiave,  "  Botuli  Curiie  Begis,"  voL  L 
from  6  Bich.  L,  ¥ol.  ii.  I  Job. ;  Loud., 
1835-^.  The  treatise  of  Gunder- 
maiin,  **  Besit^und  Eigenthum  in  Eng- 
land" (Tiibingen,  1864),  gives  a  useful 
dcetch  of  this  formulary  system.  See 
al8oBrannQr,**-Ent8tohQng  der  Schwu* 
rgerichte." 

(c.)  It  is  conclusive  evidence,  that 
the  three  passages  in  Glanvill,  which 
speak  of  the  jwUeiarii  tf»  hameo 
residerUes  do  not  say  a  word  about  a 
double  banewoy  that  other  testimony 
upon  this  point  is  wanting,  and  also 
thai  a  ohsin  of  circumstances  speak 
against  ii  There  existed,  as  a  matter 
of  fact,  down  to  Magna  Oharta,  only 
one  court  in  banco.  The  proceedings 
before  it  were  described  by  GlanvUl 
as  **  coram  judieiariiM  in  banco  rMuiefi- 
tibua."  Expressions^  such  as  **diem 
hdbet  in  banco**  were  from  Bichard  I.'s 
time  tolerably  frequent ;  royal  decrees 
were  also  iraued  to  the  ^^jiuUUm  in 
banco**  or  to  the  ^jtuHeim  de  banco** 
(Foss,  ii.  171).  The  expression  banoum 
(bench),  to  denote  the  judicial  body 
itself,  did  not,  however,  become  current 
uDtil  the  following  period. 
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(i.)  The  stimmus  justiciarivs  was  the  common  president  of 
the  King's  court  and  of  the  Exchequer ;  and  the  Exchequer 
as  the  elder  magisterial  department  remained  so  closely 
associated  with  the  other,  that  it  was  not  until  centuries  later 
that  an  appeal  from  the  Exchequer  was  allowed ;  whilst  the 
bancum  regis  became,  immediately  after  its  origin,  the  court 
of  higher  instance  for  the  bancum  of  the  communia  placita. 

(ii.)  All  great  officers,  who  were  ex  officio  members  of  the 
Exchequer,  and  had  their  representatives  there,  were  accorded 
the  same  right  in  the  newer  King's  court.  The  constable  and 
marshal  had  accordingly  representatives  of  the  same  name  in 
the  King's  court,  and  in  those  courts  which  arose  out  of  it 
when  it  became  later  subdivided.  The  same  right  was  also 
conceded  to  those  members,,  when  the  Exchequer  of  Jews 
became  separated  from  the  chief  Exchequer.  In  like  manner 
the  office  of  the  hereditary  usher  became  subdivided. 

(iii.)  The  personal  privileges  of  the  officials  of  the  Ex- 
chequer were  transferred  to  the  ju8ticiariu»  of  the  newer 
King's  court;  noti^ly  an  immunity  from  the  common 
amerciaments  of  the  county  and  from  scutages,  and  a 
privileged  position  in  using  the  court  tribunal  for  the  settle- 
ment of  their  actions  at  law..  These  exemptions  were  expressly 
referred  to  the  old  privileges  of  the  Exchequer,  '^  per  libertatem 
sedendi  ad  scaccariam.'' 

(iv.)  The  offices  remained  taa  certain  extent  common  to 
both,  as  was  also  the  court  house.  The  Great  Seal  was  as  a 
rule  kept  in  the  treasury  of  the  Exchequer  (Foss,  ii.  9).  The 
King's  court  properly  followed  the  person  of  the  sovereign, 
but  its  usual  seat,  notwithstanding,  was  with  the  Exchequer 
in  Westminster  (Foss,  ii.  168). 

(v.)  In  consequence  of  the  original  eonneetion  subsisting 
between  both  departments  of  justice,  the  routine  of  business 
was  discharged  bv  clerks  from  the  Exchequer ;  that  is,  ac- 
cording to  its  older  pattern.  Hence  the  unmistakable  coin- 
cidence of  the  rotidi  and  records  of  the  Gwria  Regis,  with  the 
business  formularies  of  the  Exchequer.  Even  after  the  court 
had  in  later  times  become  separated,  the  fines,  amerciaments, 
tallages,  aids,  and  scutages,  were  in  the  old  fashion  still 
accounted  for  to  the  Exchequer,  by  the  itinerant  justices. 
The  old  principle  "  recordationem  curise  regis  nuUi  negate  licet  " 
(Hen.  I.  81,  49,  sec.  4),  was  an  original  principle  of  every 
royal  central  administration,  and  did  not  first  originate  in 
the  manner  of  constitution  of  the  King's  court ;  both  before 
and  after  it  was  a  rule  for  the  Exchequer  also,  for  which  it 
is  incidentiJly  recorded  under  Edward  I.  (Madox,  ii.  25).** 

**  The  Exchequer  as  a   financial      severed  from  the  judicial  body  of  the 
body  appears   under    Bicbard   I.  as      Owria  Regis.    It  continues  to  decide 
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Both  departments  sure  still  always  regarded  as  an  emana- 
tion of  the  personal  government.  **In  curia  domini  reg%$ 
ipse  in  propria  persona  jura  decemit"  (Dial,  de  Scacc,  i.  c.  4). 
The  king,  when  it  pleases  him,  appears  himself  as  an  itinerant 
judge,  and  presides  in  person  in  banco ;  instances  of  this  kind, 
untU  Edward  II.,  have  been  collected  by  Palgrave ;  and  not 
unfrequently  a  judgment  is  postponed  on  account  of  the 
King's  absence.  The  whole  prmiitive  form  of  a  king's  court, 
as  we  can  thus  perceive,  is  as  unstable  as  all  new  creations 
of  administrative  practice.  With  the  rise  of  a  judicial  body 
the  grand  period  of  the  professional  bureaucracy  in  England 
had  arrived^  ]f  rom  Henry  the  First's  day  an  official  nobility 
begins  to  be  formed,  by  means  of  which  certain  lesser  vassals 
and  clerics  attain  the  rank  of  greater  barons.  The  clergy 
are  still  in  possession  of  the  Latin  official  language,  but 
side  by  side  with  it,  the  Norman  idiom  and  other  technical 
qualifications  assert  themselves,  in  which  the  laity  successfully 
compete;  among  the  latter  a  class  of  law  jurists  raises  itself 
to  great  importance*  In  spite  of  much  jealousy  an  esprit 
de  corps  now  appears  to  pervade  the  great  body  of  eccle- 
siastical aoid  lay  offidajs,  who  find  their  common  bond  of 
union  in  the  Chancery  and  Exchequer.  It  was  the  dignity 
of  the  profession,  and  the  cultivating  influence  of  their  daily 
occupation  of  administering  justice,  which  enabled,  even 
under  an  absolute  government,  an  honourable  judicial  class 
to  be  formed ;  just  as  in  ancient  days,  the  Soman  empire 
developed  an  honoured  juristic  body  from  the  professional 
admimstration  of  justice.    After  the  establishment  of  a  Bench 


the  legal  qnestionB  within  the  financial 
administration,  and  the  King  stUl 
makes  use  of  his  right  of  allowing 
ordinary  oivil  actions  to  be  decided  at 
his  will,  by  the  hanme»  toacearii.  In 
its  principal  activity,  however,  the 
Exchequer  is  and  remains  the  centre 
of  the  receipts  and  disbursements,  the 
court  of  account  for  the  sheriffs  and 
other  accounting  parties.  In  the  Exr 
chequer  the  office  of  sheriff  continues 
to  be  farmed  out.  Sheriffs,  escheatots, 
and  certain  under-offioiiUs,  take  ti^eir 
oath  of  office  in  it.  In  like  manner 
from  the  Exchequer  proceeds  the 
deposition  of  individual  sheriffs,  and 
under  Henry  m.»  even  a  general 
deposition  of  them  all.  The  taking  of 
oaths  of  fealty,  grants  of  feoffments, 
compromises  ad  soacoariam,  now 
frequently  occur.  From  the  Exchequer 
Issues  also  the  summons  of  the  land 
army,  addressed  to  the  sheriff.  The 
administrating  body   consists  now  of 


the  ohifif  justice  and  the  barons ;  but 
among  these  the  treasurer  becomes 
more  and  more  prominent,  until,  after 
the  disappearance  of  the  chief  justice^ 
he  becomes  the  proper  presiding  judge. 
Under  Henry  HI.  the  office  of  Chan- 
cellor of  the  Exchequer  appears  to 
have  arisen  (Maunsell,  18  Henry  lU., 
ef.  Thomas,  «« Haterials,"  9,  10);  in 
any  case,  from  this  time  he  in  more 
frequently  mentioned.  From  Edward 
I.'s  time  a  treasurer's  lieutenant  is 
also  found.  The  sittines  in  the  Ex- 
chequer are  still  held  occasionally 
under  the  personal  presidency  of  the 
King,  who  at  other  times  gives  his 
orders  by  writing  under  his  private 
seal,  or  verbally,  and  quite  informally 
by  messenger.  We  shall  refer  again 
(chaps.  22, 23)  in  the  following  period^ 
to  the  position  of  the  chancellor,  the 
chancery  of  the  realm,  and  to  the 
system  of  the  rotuU. 
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of  Judges  in  the  Curia  Regis,  the  one-sided  fiscal  spirit  of 
the  Exchequer  found  a  counterpoise  under  more  enlightened 
reigns.  In  the  law  book  of  Glanyill,  which  was  written 
as  early  as  the  close  of  Henry  the  Second's  reign,  an  un- 
mistakable progress  is  manifested,  not  only  in  the  subtle 
technicalities  but  also  in  a  worthier  conception  of  the  royal 
vocation  of  administering  justice.  Still  more  clearly  is  this 
judicial  spirit  shown  half  a  century  later  in  Bracton's  work, 
with  its  very  liberal  yiews  of  the  royal  duties  and  of  the 
power  of  the  laws  as  being  superior  to  the  arbitrary  will  of 
the  King. 

The  old  shapeless  Curia  Regis  becomes  now  embodied,  for 
the  discharge  of  two  chief  groups  of  national  business,  in 
two  regularly  constituted  official  bodies,  the  King's  Court  and 
the  Exchequer.  The  transactions  in  writing  between  the 
King  and  these  two  are  conducted  by  his  cabinet  council, 
the  chancellor  and  his  clerks.  As  a  member  of  each  de- 
partment, the  Emg  forms  between  them  a  department  of  his 
own ;  one  which,  as  officina  justicim,  regulates  the  subjects 
of  procedure  and  tibie  actions  dependent  upon  royal  writ,  both 
of  which  are  assigned  by  writ  to  their  respective  tribunals. 
From  the  close  of  Bichard  the  First's  reign  the  chancellor 
keeps  his  own  registers  {rottdi  canceUarite)  which,  divided 
into  the  heads  of  Charter,  Patent,  Fine,  and  Close  Bolls, 
have  been  printed  in  recent  years. 

Side  by  side  with  these  momentous  changes  in  the  adminis- 
tration, are  seen  the  first  indications  of  certain  alterations 
in  the  constitution,  the  importance  of  which  cannot  be  over- 
estimated. 

ni.  ®t{gfn  of  ibt  Estate  of  iSnatn  33atons.     In  spite 

of  the  fully  developed  sovereign  political  rights,  Henry  II. 
found  his  position  less  favourable  than  that  of  the  first  three 
Norman  kings.  The  prevailing  ideas  of  every  age  are  deter- 
mined by  the  immediate  past,  and  this  had  severely  shaken 
the  belief  in  the  omnipotence  of  the  kingly  power.  Stephen, 
as  well  as  his  female  opponent,  had  granted  a  number  of 
concessions  and  submitted  to  a  number  of  humiliations ;  the 
title  and  the  privileges  of  the  royal  dynasty  had  been  for 
twenty  years  discussed  in  every  cottage.  After  such  events 
Henry  II.  did  not  find  it  an  easy  task  to  restore  the  old 
form  of  government.  With  the  far-seeing  shrewdness  of 
his  race,  he  contrived  to  find  first  an  able  bureaucracy  that 
was  subservient  to  him  personally,  in  order  to  restore  the 
surviving  administrative  organization.  The  mass  of  the 
Saxon  population  was  won  over  by  exercising  sharp  sur- 
veillance over  the  sheriffs,  by  protection  afforded  to  tenants 
against  the  arbitrary  imposition  of  tallages  by  the  landowners, 
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by  ooncessions  made  to  the  towns,  by  a  muyersal  extension 
of  legal  protection,  and  by  certain  restrictions  on  duelling. 
The  somewhat  milder  enforcement  of  the  forest  laws  and  the 
feudal  dues,  as  well  as  the  strict  regularity  of  the  whole 
administration,  were  acceptable  to  all  classes. 

But  the  relation  between  Church  and  State  had  become  the 
most  strained  of  all.  During  the  time  of  sword  law,  the 
privileged  jurisdiction  of  the  clergy  had  been  expanded  in 
a  manner  which  was  in  direct  opposition  to  the  uniform 
system  of  the  Anglo-Norman  political  gpvemment.  Henry 
11.  was  no  less  determined  to.  assert  his  sovereign  supremacy, 
than  was  his  ambitious  primate,  Thomas  Becket,  to  enforce 
the  new  principles  of  the  century  on  behalf  of  the  supremacy 
of  the  Church.  The  ecclesiastical  disorders  now  form  the 
turning-point,  at  which  the  King  found  it  advisable  to  pro- 
ceed only  with  the  express  sanction  of  the  Grown  vassals. 
He  did  this,  as  has  been  explained  above  (Chapter  XV.), 
simply  by  summoning  to  extraordinary  court  days  the  more 
distinguished  prelates  and  barons  to  discuss  with  them  im- 
portant measures  touching  spiritual  jurisdiction.  TJbe  first 
step  in  this  direction  was,  that  in  January,  1164,  the  King 
laid  before  them  the  sixteen  Articles  of  Clarendon,  touching 
the  submission  of  the  ecclesiastical  body  to  the  royal  feudal 
and  judicial  control,  and  that  he  had.  these  articles  recognized, 
confirmed,  and  finally  attested,^  by  the  greater  barons  and 
the  bishops.  Thus  the  innate  national  idea  of  the  highest 
legislative  power,  '^consensu  meliorum  terrm,'*  awoke  to  a  new 
life.  As  the  opposition  of  the  Archbishop  still  continued, 
the  King  soon  after  summoned  not  an  ordinary  judicial  com- 
mission, but  for  the  first  time  the  collective  body  of  the 
great  prelates  and.  barons,  in.  order,  by  formal  judicial 
sentence,  to  declare  the  primate  of  the  realm  guilty,  and  in 
"  miaericordia  regis.'*  The  idea  of  an  adnunisfaration  of 
justice  by  the  '^  King  in  the  national  assembly,"  is  thus  re- 
vived, t 


t  The  state  of  eoclesiaataoal  afiiun 
in  the  half  century  from  1164-121^,, 
undoabtedly  prepared  the  begiiuiiDga 
of  a  new  constitution  of  estateia  of  the 
realm.  Though  the  enoroaohments  of 
the  spiritual  councils  under  Stephen 
formed  no  recognized  precedents,  yet 
it  became  inyolnntarily  recognized  that 
ecclesiastical  affairs  could  not  be  finally 
ordered  by  the  sole  authority  of  the 
King ;  that  the  Church  represented  a 
political  system  standing  on  its  own 
rights:  ftnd  that  the  English  Church 
formed  an  inseparable  branch  of  a 
universal  Catholic  Church  of  which 


the  Eing  of  England  was  not  the  sole 
head.  To  put  an  end  to  this  state  of 
affairs^  Henry  II.  decided  to  summon 
ike  extTiiordinary  assizes  at  Clareudua 
and.  Northampton  in  1164,  to  consist 
of  the  coUectiye  body  of  great  barons 
of  the  realm,  all  the  bishops,  and  the 
most  distinguished  abbots,  all  of 
whom  emer^d  from  the  great  mass  of 
tenenieBj  as  an  united  body.  The  name 
**a8sizek"  which  is  henceforward  used 
by  historians  as  weU  as  by  legal  writen, 
indicates  the  beginning  of  a  new  con- 
ception, which  is  the  fist  step  towards 
legislatiye  parliaments. 
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The  unfortunate  couree  of  the  ecclesiastical  controversy 
caused  extraordinary  court  days  to  be  summoned  more  than 
once,  at  "which,  in  addition  to  ecclesiastical  questions,  im- 
portant reforms  of  the  temporal  jurisdiction  were  put  forward 
for  discussion,  deliberation,  and  approval.  In  these  the 
question  was  one  of  fundamental  departures  from  the 
judicium  parium,  and  from  the  Norman  judicial  custom  of 
the  duel ;  a  question  of  principles  already  enforced  in  practice, 
but  for  which  the  assemt  of  the  vassals  of  the  Grown  seemed 
to  be  advisable,,  in  order  to  convert  decided  departures  from 
the  legal  usage  of  both  nationa  into  permanent  national 
institutions.  Seeing  that  it  was  vitally  important  for  the 
King  to  obtain  the  vassals.'  sanction  in  the  ecclesiastical  con- 
troversy, Henry  was  obliged  to-  make  those  measures  which 
were  essentially  necessary  for  the  times  more  acceptable, 
by  requesting  the  assent  of  his  Grown  vassals,  a  step  which 
is  always  popuJar  at  the  first  beginning  of  a  political  con- 
stitution. The  EjBg  also  does  not  disdain,  as  in  the  Anglo- 
Saxon  period,  to  proclaim  once  again,  with  the  advice  of  his 
Witan,  the  '^-King's  peace ;  "  this  was  published  in  the  Assize 
of  Glarendon  with  the  addition,  ^^quam  dominvs  rex  Henricus 
consUio  archiepiscoporum  et  episceporwm  et  abbatum  aeterumque 
baronwm  suorum  conMituit**  (Palgrave,  i.  257).  In  this 
direction  two  innovations  are  conspicuous,  in  which  the 
national  fundamental  idea  of  tiie  legislative  power  is  revived. 

1.  In  place  of  the  informal  councils,  the  collective  body 
of  the  great  prelates,  the  earls,  and  great  barons  were  sum- 
moned ;  in  tne  resolutions  of  the  council  itself,  this  ^^  con- 
Ulmm  oTchiepiscoporum,  episcoporum,  ahhatwmy  comitvm  et 
ba/romtm  {optimatum  procervm)  *'  is  expressly  mentioned ;  and 
at  Becket's  condemnation,  this  assembly  acts  as  a  peers' 
court  in  the  form  of  a  great  feudal  ctiria,  and  no  longer  as 
a  judicial  commissioa  appointed  by  royal  supreme  power. 

2.  To  take  part  in  the  most  momeniious  resolutions  on 
one  of  these  two  occasions,  there  were  also  invited  a  number 
of  smaller  Grown  vassals.  To  the  Assize  of  Northampton 
(1176),  the  mxLites  et  homines  regis,  were  summoned  in 
addition  to  the  ha/rones ;-  or,  according  to  other  accounts, 
also  the  Vicecomites  and  harones  secundm  dignitatis.^ 


ft  The  Dfioeedty  of  attaching  the 
temponl  Tawals  to  the  King's  oanse 
by  eonoesnoDs,  caused  Henrf  in  those 
twelve  critioal  years,  to  take  ooonsel 
with  his  assemblies  of  notables  tonch- 
ing  other  points  of  the  temporal  joris- 
diotion,  whioh  produced  a  material 
alteration  in  the  enstomary  legal  system 
{lex  Urrm),  The  Assize  of  Glarendon 
(1166)  on  the  snbjeot  of  maintaining 


the  public  peaoe  (Palgraye»  **  O)mmon- 
wealth,'*  f.  257,  ii  178;  "Select 
Charters,'*  p.  148),  recognized  im- 
portant institutions  which  had  sprung 
up  horn  the  practice  of  the  courts  of 
law  and  of  police.  According  to  the 
King's  idea,  these  were  only  deliber- 
ative estates,  and  were  certainly  not 
intended  to  be  prejudicial  to  his 
sovereign  rights.    It  was  believed  that 
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In  connection  with  these  events^  a  distinction  between 
barones  majores  and  minores  is  first  conspicuous  in  a  solemn 
political  act ;  and  this  distinction  has  until  the  present  time 
continued  to  form  the  subject  of  lively  controversy.  The 
word  "  baro "  originally  denoted  a  man  {ba/ron  and  feme, 
barones  civitatis  London,  cowrt  boron,  baron  to  the  Cinque  Porte). 
After  the  Conquest  it  gradually  usurped  the  place  of  the 
Anglo-Saxon  title  of  Thane^  apparently  in  order,  like  the 
Latin  homo,  to  express  the  feudsd  dependence  of  the  '^  men  " 
upon  the  King.  In  comparatively  early  times,  by  ba/rone9 
were  pre-eminently  meant  the  ha/rone^  regie;  that  is,  the 
tenentee.  in  capite,  who  from  the  first  were  divided  according 
to  the  amount  of  their  property,  into  greater  feudatories  and 
lesser  Grown  vassals.  Thus  property  qualification  becomes 
again  connected  with  political  institutions..  Barones  majores 
and  minores  had  for  a  long  period  been  distinguished  in 
the  feudal  militia.  All  such  as  led  divisions  of  their  own, 
were  regarded  as  bannerets  or  ofGieers  in  the  feudal  army. 
I  On  the  Continent,  fifty  milites,  or  at  least  twenty-five,  were 
reckoned  to  one  banneret ;  in  England,  in  proportion  to  the 
smaller  scale  of  enfeofiments,  a  smaller  number  appears  to 
have  formed  the  unit  of  the  constabtdaria.  In  the  active 
army,  the  King  certainly  appointed  the  commandos,  but  it 
was  inevitable  that  the  greater  vassals,  who  by  virtue  of 
their  feudal  possessions  had  to  furnish  whole  constabularia, 
should  regard  themselves  as  entitled  by  birth  to  be  officers 
{seigneurs)  of  the  feudal  militia. 

From  the  first,  the  distinction  between  barones  majores  and 
minores  was  known  in  the  Exchequer.  Beliefs,  wardships, 
and  marriages  of  the  great  feudatories  formed  the  principal 
items  in  the  financial  administration.  Whilst  those  of  the 
single  knight's  fee  were  fixed  at  a  hundred  shillings,  those 
of  the  greater  lordships  were  not  until  later  times  fixed  at 
a  hundred  marks;  and  in  this  respect  we  often  find  a  dis- 
pute, as  to  whether  the  reUviwm  of  a  fief  is  to  be  calculated 
on  the  fief  as  a  barony,  or  separately  on  the  single  fiefs. 

It  may  be  that  it  was  neoessary  to  oon- 
neot  ihe  regulation  of  the  prioes  of 
provisions  (as  being  a  measare  of  yital 
interest  to  the  national  life)  wi^  due 
formality  with  the  Asrita  de  pace  ser- 
ffanda  under  Henry  IL  It  is  not  ap- 
parent that  any  general  assembly  waa 
convoked  at  this  time  (25th  April, 
1204)  (vide  Selden,  **  Titles  of  Honour," 
735);  it  appears  rather  that  only  an 
ordinary  oouncil  was  held,  whose 
assent  it  was  found  advisable  to 
mention  at  the  promulgation  of  the 
measure. 


if  the  magnates  of  the  land  had  onoe 
declared  Uieir  assent  to  an  institution 
called  for  by  the  times,  the  matter  was 
set  at  rest  by  the  new  institution 
having  obtained  a  recognition  of  its 
legpedity.  This  conception  the  political 
government  adhered  to  for  a  whole 
oentury.  After  1176,  we  hear  no  more 
of  assizes  under  Henry  II.,  nor  of  any 
under  Richard  Goeur-de-Lion.  It  is 
not  until  5  John  that  a  royal  decree 
is  mentioned  (Patent  Bolls,  5  Joh.) 
which  regulated  the  *'  assize  of  bread," 
**  oommuniconoUio  baronum  noetrorumJ* 


I  ^ 


Origin  of  Estates  of  the  Realm. 


237 


In  compating  the  amerciaments  again,  the  greatest  feuda- 
tories are  more  highly  taxed;  on  which  account  certain 
Grown  yassals  appeal  against  their  rating  as  "  barons/'  on 
the  ground  that  they  only  possess  single  fiefs.  A  notable 
example  of  this  is  the  case  of  the  Abbot  of  Groyland  (19 

Edw.  n.). 

From  the  earliest  times  barone*  majores  and  minores  were 
distinguished  at  court.  Of  course  it  was  only  magnates  who 
were  able  to  attend  the  gorgeous  assemblies  with  a  retinue. 
To  them  by  custom  an  express  invitation  was  issued,  and 
by  custom  they  were  treated  with  much  greater  distinction 
than  the  knight  without  attendants. 

For  the  same  reason  there  had  long  existed  in  the  popular 
mind  and  in  the  language  of  common  life,  harones  mqgores, 
and  barones  minores. 

We  can  easily  understand  from  this  condition  of  things, 
that  contemporary  writers  make  use  of  the  expressions 
**  barones  majores  et  minores"  in  such  a  manner  that  a  later 
age  was  led  to  conceive  of  the  difference  thus  drawn  as  a 
distinction  in  rank,  which,  however,  viewed  by  the  light  of 
the  law,  does  not  in  reality  exist.  A  difference  in  rank  would 
presuppose  that  the  great  estates  were  held  by  a  special  tenure 
in  a  different  manner  from  the  simple  knights'  fees,  but  in  the 
great  register  of  the  fiefs  made  in  the  time  of  Henry  UI.  and 
Edward  I.,  and  which  was  printed  in  1807,  under  the  name 
of  Testa  de  Neville,  the  terms  honors,  barona,  and  feuda 
are  used  in  such  confusion  that  a  definite  and  legal  distinc- 
tion manifestly  does  not  exist.  The  expert  who  wrote  under 
Henry  YI.  his  treatise  upon  feudal  tenures  (Littleton  on 
Tenures),  upon  which  the  later  works  of  C!oke  and  Blackstone 
are  based,  knows  no  distinction  between  tenure  by  barony 
and  tenure  by  knight's  service ;  and  this  legal  authority  is 
sufficient  to  determine  the  question.*    Just  as  little  were  the 


*  In  the  relations  of  private  law  no 
differenoe  oonld  anywhere  be  found 
between  a  knight's  fee  and  a  barony. 
AH  the  incidental  distinctions  only  rest 
upon  the  administrative  practice ;  and 
even  in  the  Treasury  records  it  took  a 
lonff  time  before  the  various  amounts 
of  &e  rdevia  led  to  a  fixed  distinction; 
as  in  the  Bot  9,  Henr.  III.,  '*Per  in- 
aaitUionem,  guam  Rex  praseepit  fierif 
Idem  WaUerus  tenuU  de  Mege  in  eapite 
per/oedum  mUUis,  et  nonper  haroniam  " 
nffadox,  i  pp.  818,  681,  where  we  also 
find  other  instances  of  the  use  of**  barth 
nia  "  and  **  honor'*  for  those  possessions 
which  pay  the  great  reUvium  of  a 
hundred  marks  in  a  round  simi).  The 
manner  in  which  the  "Dialogue  de 


Soaeeario'*  (u.  cap.  10)  speaks  of 
"baroniiB  major ee  el  minoree"  proves 
that  even  in  the  practice  of  the  Ex- 
chequer as  it  was  in  those  days,  there 
existed  as  yet  no  fixed  terminology. 
The  law  book  of  Braoton  (ii.  p.  89,  sec 
6}  is  the  first  to  testify  that  in  those 
days  the  tribunals  began  in  certain 
pitftioulars  to  diBtinguish  between  "  &a- 
ronia  "  and  '*  vaeoria  "  ;  **  quod  dioeltir 
de  haronia  non  eet  obeervandum  in  va- 
eoria,  vel  aiiis  minortbtu  feodis  guam 
haronia,  guia  caput  non  habent  eieut 
haronia'*  But  this  conception  onlv 
dates  from  the  middle  of  the  thirteentn 
century.  It  was  not  until  Henry  III.'s 
reign,  after  Magna  Gharta  and  a  multi- 
tude  of  other  precedents,  that   the 
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greater  and  lesser  Grown  vassals  distinguished  by  their  family 
designations.  The  greatest  feudatories  are  sometimes  only 
denoted  by  a  Christian  name,  and  sometimes  by  a  family 
name,  with  or  without  the  prefix  ''  de  " ;  the  Bame  is  the  case 
with  the  lesser  vassals  of  the  Crown,  and  also  with  the 
under-vassals.  In  a  few  families  (Baro  Stafford,  Bare  de 
Greystock)  the  word  ''baro''  becomes  custoBWtfy  for  well- 
known  reasons,  yet  this  is  not  peculiar  to  the  greater  mssals. 
These  circumstances  induced  the  Committee  of  the  TJppmi 
House  when  examining  into  the  question  of  the  peers'  dignity, 
to  allow  that  an  '^estate  of  the  realm"  did  not  exist  before  the 
time  of  Magna  Charta.  The  actual  and  social  difference  was 
still  no  legal  one,  not  legal  from  the  point  of  view  of  public 
law,  because  no  cour  de  bcmmie  existed ;  not  legal  from  the 
point  of  view  of  private  law,  because  greater  as  well  as  lesser 
tenentes  in  capite  have  equal  rights  of  tenure. 

Notwithstanding  that  the  state  of  the  kingdom  had  repeat- 
edly compelled  Henry  H.  to  accord  to  the  most  conspicuous 
spiritual  and  temporal  vassals  a  voice  in  legislating,  yet  it  is 
clear  that  the  King  in  convoking  the  notables  had  just  as 
much  freedom  of  action  as  he  had  in  originating  all  the 
conaiUa  optimatam.  The  summons  was  issued  on  the  ground 
of  personal  confidence,  and  especially  to  such  as  were  sdready 
honoured  with  important  confidential  offices,  it  was  issued  in 
accordance  with  the  custom  of  the  court,  which  had  always 
honoured  certain  great  vassals  with  a  personal  invitation 
(writ),  and  it  was  issued  on  the  basis  of  the  sise  of  their 
estates,  which  was  known  in  the  Exchequer,  and  with  regard 
to  the  distance  at  which  their  places  of  residence  lay,  of  course 
paying  due  regard  to  their  personal  standing  and  the  opinion 
of  their  compeers.  And  »ocordingly  these  conventions  were 
not  **  feudal  parliaments,"  but  only  great  councils  of  notables, 
and  for  that  reason  they  cease,  and  disappear  for  more  than 
a  generation. 

As  to  the  form  and  effect  of  such  a  summons,  nothing 
was  definitely  settled  in  this  period.  But  there  were  prece- 
dents extant,  cases  in  which  the  King  had  taken  the  opinion 
of  his  vassals  *'  super  ardms  negotUs  regni"  and  had  obtained 
their  assent.  If  this  assent  was  proper  in  the  eyes  of  the 
King,  it  appeared  still  more  proper  in  the  eyes  of  the  vassals. 
For  resolutions  of  this  kind  the  denotation  ^^  assisa,**  bor- 
rowed from  the  feudal  curias  of  the  Continent,  is  used ;  and 
even  the  law  book  of  Glanvill,  in  dealing  with  material  altera- 
tions made  in  the  legal  and  judicial  constitution,  lays  stress 
upon  the  question  whether  they  had  been  brought  about  by 

popular  tongae  began  to  speak  of  the      the   greater   Grown    vaaaalB   (Parry, 
*' baronage    •  as  the  sum  total  of  all      "Parliaments,"  si). 
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an  assisa  generalis  or  not.  The  monarchy  in  these  convoca- 
tions had  pursued  merely  temporary  aims ;  but  for  the  first 
time  for  many  long  years  the  great  barons  had  again  assembled 
in  the  political  councils.  The  historians  speak  again  of  the 
King  as  "  cum  principUms  suis  de  statu  regni  et  de  pace  confirm 
manda  iractans.**  The  rights  of  the  estates  of  the  realm  had 
once  more  attained  a  definite  form,  and  on  this  account  thie  court 
days  of  Henry  IL  were  important  precedents  and  of  consider- 
able moment  in  the  events  which  led  to  Magna  Gharta,  and 
also  as  one  of  the  bases  of  the  later  parliamentary  law.ftf 


ttt  The  impediment  to  progresB  in 
tluB  direotion  lay  at  this  time  still  in 
the  natnre  of  the  Grown  vafisallage 
itself,  wbioh,  oonsisting  as  it  did  of 
hundreds  of  smaU  feudal  possessors, 
did  not  contain  the  element  of  a  poli- 
tical peerage.  This  difOonlty  incr^used 
just  in  the  times  of  the  Crusades  by 
reason  of  the  numerous  alienations  of 
■ingle  knights'-fees  and  smaUer  parcels 
of  &nd;  so  much  so  tiiat  we  now  meet 
with  tmentes  in  eapite  in  possession 
of  one-twentieth,  one-hundredth,  or 
one  three-hundredth  of  a  knight's  fee. 
As  it  was  impossible 'to  draw  a  sharp 
line  between  the  neater  and  lesser 
Tsssals,  orAj  the  form  of  the  royal 
•ummons  remained  wherewith  to  form 
an  assembly  of  notables  capable  of 
legislating.  If  this  summons  was 
wanting,  there  was  an  end  of  the  great 
court  days.  And  thus  it  came  to  pass ; 
the  Assizes  of  Clarendon  and  North- 
ampton were  not  repeated  for  a  whole 
generation.— -In    modem    times    the 


critical  theme  of  harones  majom  and 
minoTet  has  been  again  treated  of  in 
detaU  by  -Hallam  (•<  Middle  Ases"), 
and  with  much  caution  in  the  reers' 
Report  (lit  87,  97,  seg.,  109,  9eq. 
254).  If  in  the  latter  we  are  foroed  to 
acknowledge  ^that  the  summons  to  a 
eonnUwn  regis  at  this  period  was  ez- 
olusiTely  dependent  upon  an  act  of  the 
sorereign,  this  negatives  the  idea  of 
an  *'  estate  of  'the  realm  "  consisting  of 
Orown  vassals,  since  the  choice  among 
hundreds  was  entirely  dependent  upon 
royal  writ.  The  Hn^^lish  nobility  itself 
would  be  brought  into  difSculties  by 
(the  confused  idea  that  every  vassal  of 
the  Crown  in  the  Norman  Vuria  Eegi$ 
was  entitled  to  a  seat;  for  the  claims 
4o  a  seat  in  tlte  present  House  of  Peers 
would  have  been  innumerable  if  every 
descendant  of  a  possessor  of  three  or 
four  hides,  who  at  one  time  or  other 
had  belonged  to  the  tcnentsB  in  capHe^ 
eoald  lay  claim  to  baronage  by  tenure. 
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CHAPTER  XVIII. 

JCtagna  <2DI^arta» 

After  the  rule  of  Henry  II.,  which  was  energetic,  thongh  in 
its  latter  years  full  of  vicissitudeB,  comes  Bichard  Coeor-de- 
Lion,  adventurous  and  aimless,  but  a  faithful  reflex  of  the 
times  in  which  he  lived,  and  accordingly  popular.  The 
regency,  appointed  for  the  time  of  his  crusade,  soon  came 
into  conflict  with  the  great  barons  and  with  the  King's 
brother  John.  During  the  absence  of  the  King,  England 
again  saw  one  party  of  the  barons  in  feud  with  another 
discontented  faction.  With  his  return  from  captivity  the 
personal  rule  of  the  King  is  restored,  and  he  now  holds  a 
court  day  {colloquium)  after  the  old  fashion,  sits  in  judgment 
upon  his  brother  John  and  upon  a  bishop,  imposes  a  hide- 
tax  of  two  shillings  upon  every  hide  of  land ;  but,  engaged 
in  unceasing  feuds  upon  the  Continent,  loses  his  life  at  a 
sie^e.  The  absence  of  this  knight-errant  from  English  soil, 
which  was,  with  the  exception  of  a  few  months,  continuous, 
proved  extremely  beneficial,  in  so  far  as  it  rendered  the  con- 
tinuance of  an  organized  internal  government  possible. 

The  reign  of  John  which  followed  appears  again  to  unite  in 
itself  the  worst  qualities  of  the  Norman  system.  This  King, 
who  had  already  proved  a  faithless  son  and  treacherous 
brother,  forfeited  by  the  murder  of  his  nephew  Arthur  his 
French  fiefs,  and  thus  brought  about  the  separation  of  Nor- 
mandy from  England.  He  involved  himself  in  a  struggle 
with  the  papacy,  and  concluded  it  by  a  humiliating  submission. 
In  his  government  of  the  realm  he  was  still  more  aimless 
than  Bichard,  harsher  and  more  avaricious  than  any  of  his 
predecessors ;  he  estranged  all  classes  of  the  people  succes- 
sively by  cowardice  and  cruelty,  by  greed  and  arbitrariness. 
At  length  he  brought  about  a  crisis  in  which  all  elements  of 
opposition  against  absolutism  leagued  themselves  together 
and  took  action  in  common. 

First  and  foremost  among  these  opposing  forces  stood  the 
Church,  which  even  under  Henry  II.  had  asserted  itself  as  a 
power  equal  with  the  monarchy.  The  time  had  arrived  when 
Innocent  III.,  in  the  zenith  of  his  might,  at  the  Lateran 
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Council  (1215)  proclaimed  the  Church  as  the  universal 
monarchy.  In  his  rupture  with  this  power  John  brought 
matters  to  such  a  pass,  that  the  Bull  of  excommunication 
was  proclaimed  to  his  face,  and  his  deposition  from  royal 
dignity,  and  the  absolution  of  his  subjects  from  their  oath  of 
allegiance  were  published  upon  English  soil. 

But  among  the  temporal  vassals  also  much  had  been 
changed  since  the  Conquest.  Since  the  Crusades  the  con- 
sciousness of  the  dignity  of  the  military  profession  had 
mightily  increased.  The  strength  of  the  heavy-armed  war- 
riors had  for  generations  decided  every  conflict;  all  the 
power  of  princes  now  primarily  depended  upon  the  number 
of  such  warriors.  The  equal  balance  of  conditions  through- 
out the  whole  of  Christendom,  and  the  sanction  of  the 
Church,  had  created  an  esprit  de  corps,  which  under  the  walls 
of  Jerusalem  had  formed  for  itself  an  universal  code  of 
honour,  which  even  princes  could  not  refuse  to  acknowledge, 
and  which  found  in  tournaments  and  social  customs  further 
support  and  expression.  Whilst  therefore  the  barony  and 
knighthood  began  to  feel  themselves  a  unity,  they  were 
bitterly  aggrieved  by  the  arbitrary  imposition  of  scutages 
and  income  taxes;  and  now,  too,  when  in  the  Exchequer 
and  in  the  government  of  the  country  bailiffs  the  prosaic 
system  of  amerciaments  and  fines  had  reached  its  climax^ 
John,  as  the  guardian  of  orphans,  dealt  with  his  feudal 
wards  with  unheard-of  injustice,  and  regarded  the  wives  and 
daughters  of  his  greater  vassals  as  objects  for  his  licentious 
desires. 

In  the  towns  of  England  also,  as  well  as  amongst  the 
freeholders,  much  had  in  the  course  of  time  been  altered. 
The  extension  of  the  feudal  law,  with  its  rigid  rules  of  inalien- 
ability and  primogeniture,  to  the  whole  landed  property,  had 
in  its  very  excess  become  an  unnatural  system,  in  opposition 
to  which  the  natural  laws  of  political  economy  and  family 
life  tacitly  asserted  their  rights.  By  the  circuitous  path  of 
royal  licence  on  payment  of  a  fine  the  alienation  and  partition 
of  feudal  estates  had  to  a  considerable  extent  been  resumed. 
Marriage  and  decease,  inheritance  by  daughters  in  equal 
shares,  escheat  and  regrant  in  smaller  divisions,  subinfeuda- 
tion, and  even  direct  selling  in  parcels  (which  was  done  by 
the  vassals  on  embarking  for  crusades,  and  was  favoured  by 
the  Crown)  had  brought  about  new  estates  of  freehold  in 
land.  Mercantile  and  commercial  business,  promoted  by  the 
crusades,  which  had  exercised  a  most  beneficial  influence 
upon  the  cities  and  boroughs,  had,  after  the  time  of  Bichard 
I.,  raised  a  considerable  number  of  English  towns  to  a  high 
degree  of  independence.    This  class  also,  in  spite  of  its  innate 
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loyalty,  was  in  a  humour  to  make  common  cause  with  the 
spiritual  and  temporal  Crown  vassaJs  against  despotism.* 

But  it  was,  above  all,  the  blending  of  the  Franco-Norman 
and  the  Anglo-Saxon  nationalities,  by  this  time  complete, 
which  had  imperceptibly  undermined  the  foundations  of  abso- 
lutism. For  five  generations  they  had  now  lived  together 
under  one  Church,  one  kingdom,  one  administrative  system, 
enjoying  peace  in  common,  and  suffering  equal  oppression. 
The  period  of  sword  law  under  Stephen,  and  still  more  the 
ecclesiastical  controversy  with  Thomas  Becket,  had  at  times 
elevated  other  antagonism  above  the  national  dissension. 
Parochial  and  family  life  had  made  intermarriage  between 
the  Angli  and  Francigensa  a  daily  occurrence.  Under  the 
strong  political  and  ecclesiastical  power  a  new  insular  national 
culture  became  matured,  which  through  the  separation  of 
ITormandy  from  England  developed  its  own  characteristics. 
In  this  new  creation  the  Saxon  element  predominated,  not 
merely  in  numbers,  but  in  those  peculiar  attributes  of  character 
which  the  Anglo-Saxons  retained  unchanged  in  their  family 
•life,  their  manners,  and  their  language.  The  sober,  moral 
earnestness  of  this  family  life,  in  contact  with  the  brilliant 
and  volatile  nature  of  the  Franks,  proved  the  stronger  of  the 


*  The  events  of  the  origin  of  Magna 
Charta  have  been  portrayed  by  histo- 
rians with  justifiable  predilection. 
(Gf.  Lappenberg-Panli,  iii  293-487.) 
For  the.  purpose  of  this  description 
it  is  important  to  consider  the  rela- 
tionship between  the  powers  who 
league  together  in  the  act  of  June  I5th, 
1215,  against  the  monarchy;  and  the 
shifting  of  which  in  the  following  half- 
century  brought  about  such  a  marvel- 
lous change  in  their  positions.  The 
counterforce  of  the  Church  was  at  this 
time  the  most  imposing  as  well  as  the 
most  stable.  Archbishop  Stephen 
Langton  himself,  in  spite  of  his  pro- 
motion by  the  Pope,  stzongly  impressed 
l>y  the  popular  feeling,  not  only  under- 
took for  a  time  the  conduct  of  the 
'movement,  but  remained  staunch  to 
the  right  cause,  and  may  vnth  justice 
be  considered  a  patriot.  But  imme- 
diately after  success  had  been  gained, 
4he  imperious  behaviour  of  the  Curia 
towards  th«  barons  reminded  the  nation 
only  too  sensibly  that  a  spiritual  abso- 
lutism existed  side  by  side  with  the 
temporal.  Among  the  Crown  vassals 
of  tnis  period  the  majority  had  only 
risen  to  importance  under  Henry  II., 
and  owed  their  influential  position  to 
the  newer  system  of  poHttcaL  adminis- 
tration.   At  the  head  of  the  armed 


opposition  stood  pre-eminently  the 
northern  barons.  In  the  framing  of 
Magna  Charta,  ^e  school  of  the  official 
nobility  formed  under  Henry  U.  is 
recognizable.  All  parties  of  the  then 
existing  nobility  apparently  took  very 
slight  interest  in  the  possession  oif 
Normandy;  for  the  re-conquest  of 
which  no  efforts  ever  appear  to  have 
been  made.  The  powers  of  resistance 
displayed  by  the  Crown  vassals  ceiw 
tainly  seem  to  have  been  strengthened 
by  the  spirit  of  knighthood,  and  by 
the  sympathies  of  the  under-vassals 
and  freeholders.  But  custom  knew  no 
other  than  a  royal  authority  in  the 
feudal  militia,  and  that  body  easily 
became  disorganized  under  a  marshal 
of  their  own  onoosing.  The  scattored 
position  of  the  military  fiefs,  and 
above  aU  the  want  of  financial  means, 
rendered  a  lasting  resistanoe  imprao- 
ticable.  Hence  can  be  explained  why 
the  barons,  after  a  few  months'  struggle, 
were  no  matoh  for  the  financial  power 
of  the  King,  witii  his  paid  soldiery 
and  garrison  troops.  The  inoreasinff 
importance  of  the  f^reeholders  and 
cities  has  been  already  adequately 
estimated  by  Spelman  **on  Parlia* 
ments  "  (ef.  Peers'  Report,  i  pp.  ^  85, 
and  below,  cap.  xix.). 
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two  elements ;  and  finally  in  Church  and  State,  in  the  com- 
munity, and  in  the  family,  assimilated  to  itself  the  Frankish 
character  until,  in  spite  of  a  continuing  difference  in  language 
and  in  class  ideas,  it  became  once  more  predominant  in  the 
nation.  The  greater  portion  of  the  powerful  classes  in  the 
country  were  indeed  still  by  name  and  descent  FrancigensB ; 
but  with  each  successive  generation,  the  population  of  the 
British  Isles  became  more  and  more  consolidated  into  the  form 
of  a  nation  Germanic  in  character.** 

It  is  these  elements  that  are  comprehended  in  the  world- 
renowned  events  of  the  15th  June,  1216,  which,  under  the 


**  The  moet  significant  new  basis 
is  donbtlees  the  reoonoiliation  of  the 
national  antipathies,  to  which  the  often 
auoted  testimony  of  the  "  Dialogus  de 
Dcaooario"  refers :  ^Jana  eohMtantibus 
AngUcU  et  Normaium  et  aUenUrum 
uxcre»  dMeentSbuB  vd  nubemUhut^  sio 
permixtm  mtU  ncUiones,  ut  tix  di9oemi 
ponit  hodiej  quia  Anghu  quia  Nor- 
ffMumtw  tU  genereJ*  Altoough  in 
former  times  the  national  contrast  of  the 
Franoo-Norman  and  English  nation- 
alities was  perhaps  overrated,  yet  the 
jpecent  researches  of  Freeman  (yoL  v. 
Appendix  W)  perhaps,  on  the  other 
hand,  go  too  far  in  weaken^  and 
underrating  the  national  oontradt. 
*^  What  Englishmen  suffered  from  was 
mainly  that  irregolar  often  imdesigned 
oppression,  which  musH  take  place 
when  the  laws  of  a  conquered  people 
are  administered  by  their  oonqnerors'* 
(Freenum,  iv.  p.  14).  ^'The  snocess 
of  William's  invasion  was  a  distinct 
triumph  of  one  langnage,  one  mode 
of  wairaire,  of  one  social  and  politimd 
system  over  another"  (Freeman,  iv.  p. 
17).  The  point  of  view  insisted  upon 
by  Stubbs  is  correct,  that  the  Korman 
monarchy,  with  laudable  oonaiBtency, 
upheld  the  legal  equality  of  the  two 
nations,  and  that  the  pressure  of  the 
Norman  nationality  was  principally 
owing  to  the  Nonnans  having  token 
poeaession  of  the  high  offices  in  the 
state  and  the  great  landed  properties. 
The  national  contrast  is  crossed  by 
this  sodal  one,  but  the  national  anti* 
pathies  in  consequence  were  rather 
embittered  than  mollified.  A  deeply 
looted  national  dissendon  is  proved 
not  only  by  oredible  historical  evidenee, 
bat  above  ail  by  the  uniform  bearing 
of  the  Anglo-Saxon  population  at  evety 
attempt  at  insurrection  by  Norman 
great  vassals;  it  is  evidenced  also  by 
the  deo(»npo«ition  of  the  constitution 
of  the  eonnties,   which   was   every- 


where visible,  owing  to  internal  dis- 
sensions, that  could  only  be  rooted  in 
the  national  element.  Absolutism  was 
foimded  on  these  dissensions  alone, 
and  that  it  had  taken  root  there  is 
shown  by  the  stability  of  the  tendency 
to  freedom  from  the  moment  of  the 
blending  of  nationalities.  In  spite  of 
all  changes  which  the  positions  of 
power  and  party  underwent  in  the 
following  genemtions,  this  progress 
remained  irrevocable;  it  consolidated 
itseir  in  each  successive  generation, 
and  triumphantly  led  the  emancipa- 
tion of  the  estates  to  further  victories, 
up  to  the  close  of  the  Middle  Ages. 
But  in  '^this  blending  the  Germanio 
element  had  become  the  preponderating 
one,  juM  as  Magna  Charta  did  not 
arise  from  the  Franoo-Korman,  but 
from  this  national  spirit.  It  was 
finally  the  toughness  of  the  Saxon 
nationality  which  saved  England's 
freedom.  Whilft  oh  the  Oontinent 
Romans  and  RomanilEed  Celts  crowded 
to  the  courts  of  the  magnates,  the  Saxon 
Thanes  and  peasants  remained  apart 
during  these  hard  times,  and  shut 
themselves  within  their  fortified  farm- 
houses. WhiLert  the  adaptive  Scandi- 
navian Normans  in  their  settlements 
in  Normandy  had,  after  a  few  genera- 
'tions,  come  to  use  the  language  of  their 
wives,  and  had  become  Frankish  in 
maimers  and  customs,  in  England  the 
Norman  element  which  had  become 
French  had  not,  in  spite  of  the  position 
of  the  ruling  class  which  it  had  held 
for  centuries,  been  able  to  introduce 
one-tenth  of  its  foreign  words  into  the 
English  tongue  as  it  is  spoken  to-day, 
or  more  than  three  words  into  the 
English  Lord's  Prayer  (Hiokes,  The- 
saur.,  Pref.,  p.  vL).  Finally,  it  was 
the  qualities  in  character  which 
decided  the  issue  in  the  question  of 
nationality. 
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name  of  ''  Magna  Cbarta,"  are  rightly  regarded  as  completing 
the  foundation  of  the  English  constitution.  From  the  moment 
"when  John  in  his  ecclesiastical  dispute  had  collected  together 
the  whole  military  array  of  his  realm  to  oppose  the  King  of 
France,  the  consciousness  of  their  relation  to  this  monarchy 
awoke  in  the  breasts  of  the  people.  The  papal  legate  had 
laid  before  the  King  proofs  of  the  understanding  subsisting 
between  the  barons  and  King  Philip,  and  had  thus  in  the 
first  instance  procured  the  humiliating  submission  of  John 
to  the  papal  throne,  which  threw  the  country  into  greater 
agitation  than  the  interdict.  At  the  meeting  of  the  mag- 
nates in  St.  Paul's  on  the  25th  August,  1218,  a  confederacy 
was  formed,  which,  supported  by  a  great  proportion  of  the 
prelates,  advanced  slowly  in  its  claims  against  the  Grown. 
It  was  not  until  towards  Easter,  1216,  that  an  army  collected 
at  Stamford,  consisting  of  two  thousand  knights,  with  a 
numerous  following  on  horse  and  on  foot,  amongst  whom 
were  some  great  feudatories,  but  especially  younger  sons  of 
the  first  families  in  the  land.  They  chose  Robert  Fitzwalter 
as  Marshal  of  the  "  army  of  God  and  of  the  Holy  Church," 
obtained  release  from  their  oath  of  fealty  from  the  canons  of 
Durham  on  the  6th  of  May,  but  only  succeeded  in  gaining  a 
firm  footing  against  the  King  and  his  garrison  troops  when, 
in  league  with  the  citizens  of  London,  they  had  won  that 
great  fortified  place.  In  this  crisis  negotiations  for  peace 
are  made  upon  the  meadows  of  Bunnymede  (16th  to  19th 
June,  1216),  in  which  the  King,  with  his  small  retinue  upon 
the  one  side,  and  the  rebellious  barons  in  foil  martial  array 
upon  the  other,  treat  together,  the  Earl  of  Pembroke  acting 
as  mediator.  The  barons  (perhaps  Archbishop  Langton 
himself)  had  originally  drawn  up  in  formal  articles  the  griev* 
ances  of  the  country,  articles  which,  revised  and  completed, 
were  recognized  by  the  King  by  the  a£Sxing  of  his  great  seal, 
and  being  then  formally  issued,  were  raised  to  a  royal 
charter.*** 


The  autbentio  versions  of  and 
legal  treatises  upon  Magna  Gharta 
have  not  been  prepared  with  -quite 
that  care  which  would  have  been  ex- 
pected from  the  importance  of  the  sub- 
ject. Jurisprudence^  which  is  always 
slow  in  dealing  with  political  questions, 
paid  for  a  long  time  out  little  attention 
to  the  charter.  The  law  books  of 
Bracton,  Britton,  «nd  Fleta  49caroely 
touch  upon  it  incidentally;  its  prac- 
tical judicial  effect  demanded  a  pre- 
vious 'Specialization  through  the  long 
series  of  Acts  of  Parliament  whi(£ 
have  proceeded  from  its  fundamental 


principles.  It  was  not  until  after  the 
days  of  the  Stuarts  that  the  science 
of  jurisprudence  did  justice  to  Magna 
Gharta,  more  especially  in  the  restora- 
tion of  the  authenUc  text  The  ori- 
ginal document  has  been  described  by 
Bkokstone  («  The  Great  Oharter,"  pp. 
zv.,  zvi).  It  is  preserved  in  the 
British  Museum  (of.  Lappenbm- 
Pauli,  iii.  424).  Of  the  copies  whidi 
were  circulated  by  the  batons  ooly 
two  have  been  found  by  the  Beoord 
Gommission,  at  Lincoln  and  at  Salis- 
bury ;  the  first  is  taken  for  the  text  in 
Bymer,  i.  181,  ind  in  the  '*  Statutes  of 
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Magna  Gharta  leads  us  back  to  the  details  of  the  Norman 
administrative  law^  so  that  the  sketch  I  have  hitherto  given 
will  also  serve  as  a  commentary  to  it.  To  begin  with, 
however,  the  relations  subsisting  with  the  Church  must  be 
especially  remarked.  Only  in  close  alliance  with  the  English 
prelates  were  the  barons  able  to  wage  war  against  the 
monarchy.  The  charter  granted  in  former  days  touching 
the  freedom  of  ecclesiastical  elections  (p.  240)  was  ac< 
cordingly  confirmed,  and  was  to  be  faithfully  adhered  to. 
The  '^  separation "  of  Church  and  State  was  still  popular, 
as  being  opposed  to  absolutism;  and  neither  the  baronial 
class  nor  the  English  population  thought  of  interfering  with 
the  position  the  Church  had  now  attained.  The  articles 
of  Magna  Charta  accordingly  only  lay  down  legal  limitations 
of  the  secular  authority  as  to  which  the  order  in  which 
we  have  hitherto  considered  them  appears  applicable  and 
convenient. 

I.  The  first  group  of  articles  deals  with  the  legal  Umftatfonft 
of  tie  feotial  miUtatp  pofoer^  principally  viewed  from  the 
financial  side ;  touching  wardship,  marriage,  and  the  amount 
of  reliefs  and  aids.  Herein  the  ancient  right  of  the  Crown 
was  recognized,  but  an  unfair  interpretation  of  it  for  fiscal 
purposes,  and  excessive  claims,  were  prevented  by  a  reduction 
to  fixed  payments.  The  relevium  of  the  estate  of  a  comes  was 
fixed  at  £100  in  silver,  that  of  a  Crown  vassal  at  100  marks 
in  silver,  and  that  of  the  single  knight's  fee  at  100  shillings 
(Art.  2).    The  feudal  guardian  of  minors  is  to  have  his  proper 


the  Realm,"  L  7  (Lappenberg-Pauli,  iii. 
436).  Of  the  treatises  three  may  per- 
haps be  particularly  mentioned : — 

(i.)  BlaokBtone.  **The  Great  Char- 
ter" (Oxford,  1759  foL),  in  which  the 
course  of  the  editions  and  the  confirma- 
tions until  the  end  of  Edward  L's  reign 
are  described  with  critical  care.  Then 
follows  the  reprint  of  the  thirty-nine 
articles,  upon  which  Magna  Charta 
was  based  (pp.  1-9);  then  the  correct 
text  of  the  charter  drawn  up  in  sixty- 
three  articles,  15th  June,  1215  (pp. 
10-24).  To  these  are  added  the  more 
important  later  versions,  especially 
Magna  Charta,  aj>.  1217, 9  Henry  IIL 

(li.)  A  legal  commentary  is  given 
by  Coke  (Inst,  ii.  pp.  1-78)  on  the 
articles  of  the  charter  as  contained  in 
the  version  of  9  Henry  HI.  Some 
serviceable  additions  are  contained 
in  Barrington's  **  Observations  on  the 
more  Ancient  Statutes,  from  Magna 
Charta  to  21  James  L"  (5th  edition, 
1796). 

(iii.)   An    excellent    reprint,   now 


readily  accessible,  is  given  by  Stubbs 
in  his  **  Select  Charters,"  consisting 
of  the  draft  made  by  the  barons  (p. 
289X  the  first  version  (p.  296),  and 
the  later  alterations  in  the  text  under 
Henry  III.  (pp.  339,  344,  358,  365, 
877). 

In  the  ordinary  editions  of  the 
''English  Parliamentary  Statutes,'^ 
Magna  Charta  is  only  given  in  its 
later  form  (9  Henry  III.).  The  offi- 
cial edition  of  the  ''Statutes  of  the 
Realm,"  which  was  issued  by  the  Record 
Commission,  gives  the  original  docu- 
ments; the  most  important  of  them  with 
the  addition  of  a  fo/O-timtU,  The  ar- 
rangement which  IS  appended  follows 
the  development  of  the  Sovereign 
rights,  but  in  detail  the  sequence  of 
the  articles.  An  arrangement  of  the 
articles  according  to  ra^B  and  classes 
for  which  they  were  framed  is  given 
by  David  Rowland  ("  Manual  of  the 
English  Constitution,"  London,  1859, 
pp.  50-60). 
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income  and  Mraoes ;  he  is  not  to  lay  waste  the  lands,  but 
rather  to  keep  them  in  condition  (6,  6).  Feudal  heirs  are 
to  be  married  suitably  to  iSveir  imak  (7).  The  widow  is  to 
have  her  dower,  and  must  not  be  euiiijwihd  io  marry  again 
(8,  9).  Arts.  12  and  14  (dealt  with  below,  T.)  nhfe  to  tiaa 
imposition  of  8cu;tagia  and  avaiUa.  No  mesne  lord  is  to  "be 
allowed  the  right  of  taking  other  auxiUa  from  his  under-vasssJs 
than  a  proper  aid  in  the  three  ancient  customary  cases  (15). 
No  one  shall  be  constrained  by  distraint  to  do  more  services 
for  a  knight's  fee  or  another  free  fee  than  he  was  bound  to 
do  formerly  (16).  No  governor  of  a  castle  shall  compel  a 
knight  to  pay  money  for  the  castle  guard,  if  he  performs  it  in 
his  own  person,  etc.  (29).  Moreover,  all  these  regulations 
are  to  be  recognized  by  the  feudal  lords  as  binding  on  them 
with  regard  to  their  men  (Art.  60);  ^*  Omnes  autem  istag 
ccmsuetudines  predictas  et  libertates,  quas  nos  concesHmus  in 
regno,  nostra  tenendas,  quantum  ad  nos  periinet  erga  nostros, 
omnes  dfi  regno  nostro  tarn  clerici  qua/m  Imci  observent  quantum 
ad  se  pertinet  erga  suos***  A  great  portion  of  these  feudal 
articles  is  in  accordance  with  the  old  promises  of  the  charter 
of  Henry  I.,  but  differs  from  the  latter  in  its  much  more 
determinate  framing,  and  providing  for  the  sub-vassals,  and 
for  proper  execution.  (1) 

II.  le^al  Hmitatfons  of  tibt  fuDfcfol  potoer.  (i.)  Concerning 
civU  justice:  the  hearing  of  ordinary  civil  actions  shall  no 
longer  follow  the  royal  court,  but  shall  be  held  in  some 
certain  place  (Art.  17).  The  civil  assizes  shall  be  held  once 
a  year  in  every  county  by  itinerant  justices  (18,  19).  None 
are  to  be  appointed  jti^eiciam,  county  and  local  justices,  who 
are  not  versed  in  the  law  of  the  country,  and  willing  to  duly 
observe  the  same  (45).  The  arbitrary  and  disproportionate 
fees  exacted  for  judicial  proceedings  are  to  cease:  ^^mdli 
vendemus,  nvUi  negabimus  avt  differemus  rectum  vel  justitiam  " 
(40) ;  and  as  a  fact,  from  that  time  the  great  fines  derived 
from  actions,  and  the  sums  paid  for  stay  of  judgment  dis- 
appear from  the  Exchequer  accounts.  (ii.)  Concerning 
criminal  justice:  no  Vicecom^s,  no  constable  of  a  castle,  or 
local  bailiff  of  the  King,  shall  firom  this  time  forward  exercise 
in  his  own  right  criminal  jurisdiction  and  decide  placita  coronm 


(1)  Legal  limitations  of  the  feudal 
muitary  power  are  espeoially  oontained 
in  the  articles  2-8,  12,  14,  15,  16,  26. 
29,  48,  60;  ''Ntdhm  ioutagium  vel 
avxilium  ponaiur  in  regno  nostro,  nisi 
per  commune  eonsiUum  regni  nostril 
nisi  ad  corpus  nostrum  redimendum 
el  primopenitumfilium  nostrum  miiUtem 
faciendum  et  adfiliam  nostrum  primo- 


genUam  semel  maritandam,  et  ad  hoo 
non  flat  nisi  rationabUe  auanUum^ 
(12) ;  BummonB  of  aU  down  TaasalB 
to  the  commune  oonsHium  in  such 
oases  (14,  below,  note  5).  All  these 
Ubertates  were  also  to  be  obaerred  hj 
the  feudal  lords  towards  their  snl^ 
vassals  (60). 
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(24) ;  it  is  manifest  agaJn  from  this  how  popular  the  cen- 
tralization of  justice  at  the  expense  of  the  county  and  town 
bailiffs  had  become. 

But  the  most  essential  clause,  which  also  relates  to  legal 
procedure,  is  the  fundamental  article  89 :  ''  NvRils  liber  homo 
capiatur,  vel  imprisonetur  aut  dissaiaiatur  aut  utlagetur  aut 
exvletur  aut  aliquo  mode  d^struatur,  nee  super  eum  ibimus^ 
nee  super  eum  mittemuSy  nisi  per  legale  judicium  parium  su^rum, 
vel  per  legem  terrm"  This  is  the  assurance  of  the  continuance 
of  the  Leges  Eduardi,  of  the  traditional  judicial  constitution 
with  its  legal  protection  accorded  to  person  and  property. 
By  **  judicium  parium "  is  meant,  not  such  a  jury  as  in  the 
year  1215  existed  only  in  ciyil  procedure,  in  the  elements  of 
a  jtirata,  but  judgment  by  peers.  The  addition  of  ^'  vel  per 
hgem  terrm'*  runs  in  one  copy  ^^etper  legem  terrm^*  ('*veV'  in 
the  language  of  this  time  often  occurring  for  ^'  et ") ;  accord- 
ingly, this  clause  deals  with  the  frequently  repeated  assurance 
of  the  traditional  law  of  the  land  and  judicial  procedure ;  but 
the  assurance  is  more  strictly  framed,  and  demanded  in  its 
present  shape  by  the  Norman  magnates  themselves,  and 
accordingly  guaranteed  again  by  them  to  the  liberi  homines 
of  the  realm.  (2) 

ni.  legal  limttatfons  of  tj^t  polfct  potutt*  The  main  point 
lay  in  the  system  of  amerciaments ;  for  by  the  imposition  of 
police  fines  every  judicial  protection  of  person  and  property 
could  be  rendered  illusory.  Magna  Charta  (20),  directs  the 
following  provisions  against  such  abuses :  (i.Y  The  police  fines 
shall  correspond  in  amount  to  the  magnitude  of  the  offence  : 
**  Liber  homo  non  amercietur  pro  parvo  delicto  nisi  secundum 
modern  delicti^  et  pro  magno  delicto  amercietur  secundum 
magnitudinem  delictV  (ii.)  The  execution  in  respect  of  police 
fines  is  to  take  place  with  the  benefieium  campetentiss,  in  such 
a  manner  that  every  liber  homo  should  save  his  necessary 


(2)  Legal  UmitaHonB  of  Oie  Judiddl 
power  are  oomprieed  in  the  clauses  17- 
19,  24,  34,  88-40,  45,  54,  as  foUows  :-^ 
**  Ccmmwtda  placita  non  Beqitantur  <m- 
Ham  noHram  sed  teneantur  in  dUquo 
eerto  loeo"  (17);  ^nuUus  Vioe-eome$y 
wnttdhuUiriutj  coronaiore$  vel  alii  bal- 
Urn  noitri  teneant  plaeiia  ooronm  noe- 
irm"  (24);  ^n^iZ  Mwr  vei eapiatur  de 
emiero  pro  brevi  in^iiitionii  de  vita  vd 
memMs,  $ed  graiu  eoneedaiur  et  non 
negefnr**  (36).  ^^NvUus  liber  homo 
eaipiatur  vel  impri»oneturt*' eto,  (89  y. 
aboye).  This  essential  danse  had, 
moreoTer,  a  precedent ;  for  already 
dming  the  conflict  between  the  regency 
appointed  by  Bicbard  I.  and  the  barons, 
a  similar  ass orance  had  been  mutually 


agreed  on  as  to  the  proper  course  of 
justice : "  Sed  et  oonoeetum  ett,  quod  epiB- 
oopiy  H  ahbatee^  eomites  et  baronesy  vaatag- 
eoree  et  l^)ere  tenentes  non  ad  volunta' 
iem  iuetieiariorum  vel  minietrorum 
Domtni  Begis^  de  terria  et  eataUis  euie 
dissai$ientur,  ted  judido  ewrim  Domini 
Begia  eeoundum  legitimas  oonsuetudinee 
et  OMitat  traetabwntur  vel  per  mtkndo' 
turn  Domini  Regie."  "^  Nulli  vendmnue, 
nuUi  negabimus  aut  differemus  rectum 
autjustUiam  (40).  Article  42  provides 
that  the  county  court  shall  be  held 
every  month,  the  sheriff's  toum  twice 
a  year ;  the  yearly  sitting^  of  the  itina- 
rant  justices  are  to  be  reduced  finom 
four  to  one. 
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Bubsistence  {c(mUnementwm)f  the  merchant  his  merchandiBe 
{marcandisa),  and  the  villein  hiB  impIementB  of  husbandry 
(waignagium).  (iii.)  For  the  condemnation  of  any  to  an 
amerciament,  a  co-operation  of  the  **  good  men  "  of  the  neigh- 
bourhood shall  be  necessary;  that  is  to  say,  a  summary 
judicial  proceeding :  '^  et  nvUa  predictarum  misericordianvm 
ponatwr,  nisi  per  sacra/mentum  proborum  hominum  de  visneto,** 
This  comparatively  immaterial  and  often  disregarded  pro- 
vision cuts  at  the  root  of  an  arbitrary  police  power,  and  of 
such  regulations  as  are  contrary  to  the  constitution ;  and  in 
the  course  of  the  period  in  which  the  estates  of  the  realm 
were  formed,  was  thoroughly  carried  out  by  the  co-operation 
of  parliament.  A  writ,  *^de  moderata  misericordia"  carried 
out  in  principle  the  appeal  to  legal  process  against  police 
fines  and  admmistrative  executions  even  in  the  local  courts. 
A  fundamental  rule  of  liberty  to  move  from  place  to  place, 
to  which  the  clergy  also  could  appeal  in  their  intercourse  with 
Bome,  is  contained  in  article  42:  '*  Liceat  unicuique  de  csetero 
exire  de  regno  nostro  et  redire  salvo  et  secure  per  terram  et  per 
aquam,  salvafide  nostra,  nisi  tempore  gtterrse  per  aliquod  breve 
tempus  propter  communem  utUitatem  regni,  exceptis  imprisonatis 
et  uUagatis  secundum  legem  regni,  et  genti  de  terra  contra  nos 
gnerrina  et  Tnercatoribus,  de  quXbusJial  sicut  predictum  est.**  (8) 

IV.  'legal  Umhattons  of  tge  financial  fxAmx  are  already  com- 
prised in  the  provisions  touching  the  feudal  power.  Whilst 
those,  however,  are  only  in  favour  of  the  upper  classes,  a 
number  of  the  hardships  inflicted  by  the  fiscal  Government 
upon  the  freeholders  and  cities  are  next  dealt  with.  As  to 
the  auxUia  (properly  taUagia)  of  the  city  of  London,  the 
same  rule  is  to  be  applied  as  in  .the  ease  of  the  aids  of  the 
feudal  vassals  (12).  London,  and  all  other  cities,  burghs, 
vilUe  et  portus,  are  to  have  their  ''  libertates  et  liberas  consueUt- 
dines  **  (IS);  merchants  their  trade  and  traffic  secure,  and  free 
from  all  arbitrary  impositions  and  tolls  (41).    There  shall  be 

(3)  Legal  UmitcJiona  of  the  jooLi^ 
power  are  oontained  in  articles  20-22, 
24,  82, 89, 42, 54, 56,  primarily  concen> 
ing  the  system  of  police  fines :  '*  liber 
homo  non  umercietur  pro  parvo  delieto 
niH  secundum  modwn  deliciij**  eta 
(Art  20,  ffide  above).  In  the  case  of 
Crown  vassals  the  following  was  added : 
*'  Comites  et  barones  non  amereientur  nin 
per  pares  euos^  et  non  niei  eeeundum 
modum  delicti*'  (Art.  21).  For  the 
oleigy  cf.  Art  22,  '*  ^of  non  tenebimue 
terras  tUorum,  qui  eonvicti  fuerint  de 
feUmia,  nisi  per  unum  annum  et  unum 
diemj  et  tunc  reddantur  terrm  dominis 
feodorum**  (Art  32).  The  rendering 
of  illegal  police  fines  null  and  void : 


"  omnia  amerdamenta  facta  injuste  el 
contra  legem  terrsi  omnino  eondoneniur, 
vd  fiat  inde  per  judicium  XXV  baro' 
nunij"  etc.  (55, 56).  The  carrying  oat 
of  these  principles  was  primarily  the 
duty  of  the  Exchequer  and  the  King's 
court,  as  the  courts  of  higher  instance 
of  the  sheriflTs  toum  and  the  rest  of 
the  royal  courts  of  record.  For  the 
manorial  courts  and  other  courts  **  not 
of  record,"  in  which  the  old  oostoms 
still  prevailed,  in  later  times  a  special 
writ  **de  moderata  miserioordia^  was 
framed,  which  enforced  the  uniform 
application  of  the  principle.  (GC 
Scriven  on  Copyhold,  iL  852, 853.) 
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one  weight  and  measure  for  the  whole  country  (85).  No.  city 
and  no  freeholder  shall  be  compelled  to  build  dykes  and 
bridges,  except  where  such  is  a  matter  of  ancient  custom  (28). 
Purveyance  and  compulsory  carriage  are  only  to  be  enforced 
against  the  freeholder  in  return  for  immediate  payment,  or 
only  with  the  free  consent  of  the  owner  (28,  80).  Neither 
the  King  nor  any  royal  officer  or  other  person  shall  take  the 
wood  of  any  one  for  the  royal  castles  or  for  other  uses,  except 
with  the  permission  of  the  owner  (81).  Those  living  outside 
the  forests  shall  not  be  summoned  before  the  forest  courts 
(44).  The  newly  made  forests  shall  be  disforested  (47).  All 
abuses  concerning  forests,  warrens,  foresters,  sheriffs,  and 
their  officials,  shall  be  inquired  into  in  every  county  upon 
oath  by  twelve  knights  of  the  shire,  chosen  by  the  "good 
men "  of  the  same  county  (48).  Common  to  both  feudal 
vassals  and  Ixbm  homines  is  also  the  assurance  relative  to  the 
regulation  of  inheritances  of  personalty,  and  payment  of 
debts,  especially  with  regard  to  the  privilegia  fisci  (26,  27). 
The  articles  concerning  the  treatment  of  the  dehita  judseorum 
(10,  11)  are  derived  from  the  province  of  administration 
of  the  Exchequer  of  Jews.  On  this  side  is  apparent  the 
considerate  regard  paid  to  the  lower  classes  of  the  people, 
which  may  probably  be  attributed  to  the  spiritual  advisers. 
The  liberties  granted  to  the  Grown  vassals  are  extended, 
as  a  matter  of  course,  to  the  relations  of  the  private 
feudal  lords  erga  mos.  The  limitations  imposed  upon  taxa- 
tions are  extended  at  all  events  to  the  city  of  London. 
Conversely,  the  redress  of  the  common  grievances  of  the 
country,  which  principally  proceed  from  fiscal  oppression,  in 
the  first  instance  benefits  the  middle  classes,  but  reaches 
upwards  to  the  higher  classes  also.  Military  vassals  and 
ZtSeri  tenentes  stand  side  by  side  in  such  articles.  Many 
clauses  refer  to  all  the  liberi  homines,  without  regard  to  the 
kind  of  property,  and  are  so  far  beneficial  to  the  villein 
tenants  as  well.  A  few  clauses  are  directly  framed  in  favour 
of  the  villein.  (4) 


(4)  Legal  limitations  of  the  financial 
power  are  comprised  in  articles  9-11, 
16,  25-&S,  35,  37,  41,  43,  44,  48,  60, 
especially  as  to  the  more  forbearing 

Sroeeootion  of  fiscal  claims  (9^  debts  of 
ewB  (10,  11),  the  restriction  of  the 
auxUia  to  the  three  old  cases :  ^  Simili 
modo  fiat  de  auxiliie  de  eivitaie 
London" {12);  ''et  ei'vitas  London 
habeai  omnes  antigwu  libertatee  et 
liberas  eoneuetudinee  sum,  tamper  terras 
quam  per  aquas.  Prxterea  omnes  alia 
eivitates  et  hurgi  et  villa  et  portus 
haheant  omnes  Ubertates  et  liberas  eon" 


suetudines  sum"  (13).  Here  can  be 
clearly  seen  the  influence  of  the  city 
of  London,  which  was  allied  with  the 
barons,  and  which  carried  the  subse- 
quent clauses  relating  to  trade,  weights 
and  measures,  as  well  as  a  special 
clause  against  the  weirs  made  in  the 
Thames.  ^^Ntdlus  distingatur  ad 
faciendum  majus  servitium  de  feodo 
militis  neo  de  alio  libero  tenemento, 
quam  indi  d^tur"  (16).  ^  Omnes 
comitatus  el  hundredi,  threthingii  et 
wapentachii  sint  ad  antiquas  fi/rmas 
absque  nulla  incremento,  exeeptis  domi- 
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V.  tlTf^e  legal  sanction  of  all  these  libertieB  and  assurances  is 
connected  with  a  number  of  temporary  provisions.  But  at 
the  same  time  this  sanction  unites  with  other  articles  in 
forming  the  first  foundation  of  a  constitution  by  estates  of 
the  realm.  The  form  which  had  been  hitherto  observed  in 
the  charters  could  not  satisfy  the  barons,  as  the  question  of 
their  irrevocability  had  not  been  settled  in  judicial  practice. 
Hence  they  adopted  the  course  of  giving  the  chaj*tery  by 
means  of  a  solemn  oath,  the  character  of  a  treaty  of  peace 
according  to  feudal  custom :  ''  Jwratvm  est  autem  tarn  et  parte 
nostra,  quam  ex  parte  haronum,  quod  hsBc  omnia  supradicta 
bond  fide  et  sine  malo  ingenio  servabuntwr." 

The  charter  thus  received  the  charftoier  <d  a  joni  mmpact. 
But  seeing  that  any  oath  taken  by  John  was  worthless,  and 
could  be  remitted  by  the  Pope,  and  that  all  the  limitations  of 
the  Government  which  had  been  assured,  were,  as  against  the 
sovereign  curia  and  the  Exchequer,  comparatively  useless,  the 
appointment  of  a  national  committee  with  recognized  rights 
of  resistance  was  added  thereto,  which,  combined  with  certain 
previous  articles,  formed  the  parliamentary  clauses  of  Magna 
Charta.(5) 

(i.)  The  committee  of  resistance  was  appointed  in  article  61 
with  the  following  provisions.  Twenty-five  barons  (among 
them  the  mayor  of  London)  who  should  fill  all  vacancies  in 
their  number  as  they  occurred  by  co-optation,  are  to  be  elected 
as  conservators  of  the  charter,  and  are  to  pass  resolutions 
according  to  majorities ;  and  if  the  King  breaks  any  article, 
four  out  of  their  number  shall,  on  each  such  occasion,  move 
before  the  King  or  chief  justice  that  redress  be  made ;  and 
in  case  of  refusal  they  may  summon  the  communa  (probably 
the  whole  of  the  vassals),  and  take  from  them  the  oath  of 
obedience,  *'  et  iUi  viginti  quinque  barones  eitm  communa  totius 


nicU  maneriis  nostris*'  (25).  ^Una 
menswra  vini  ril  per  totum  regnum 
nostrum  et  una  mensura  eeremsite  et 
una  mensura  hladi,**  eta  (35) ;  touching 
the  regulation  of  guardianships  of  the 
**  tenenteeperfeodifirmam,  per  socagiumj 
per  hurgagium^  per  parvam  aerjante' 
riam  "  (37) ;  **  omnes  meroatores  haheani 
salffum  et  securum  exire  ab  Anglia  et 
venire  in  Anglia^  morari  et  ire  per 
Angliam  tarn  per  terram^  quam  per 
aquam,  ad  emendum  et  vendendum 
sine  omnibus  malis  toUis  per  aniiquas 
et  redas  oonstietudines*'  etc.  (41);  a 
milder  administration  of  the  royal 
forest  laws  (44,  47,  48).  The  latter 
articles  form  the  main  contents  of  the 
later  separate  charta  deforesla, 
(5)  The    temporary    provisions   of 


Magna  Charta  begin  with  Art  4d-52, 
and  then  55-59,  61,  62.  They  deal 
with  the  restoration  of  the  obsideB,  the 
removal  of  persons  named  from  the  royal 
prisons,  the  discharge  of  the  foreign 
mercenaries,  the  restitution  of  lands 
seized  sine  lyali  judieio  parium,  the 
remission  of  illegal  fines  and  amercia- 
ments, the  restoration  of  the  lands  in 
Wales,  which  had  been  torn  from  their 
possessors,  the  relations  of  England  to 
King  Alexander  of  Scotland,  and  a 
general  amnesty :  "  omnes  malcu  vdlwh 
tates,  indignationes  et  rancores  re- 
misimus,  omnes  transgressiones  faetas 
oecassione  ^usdem  discordim  a  Paaeka 
a  regni  nostri  xvi,  usque  ad  pacem 
reformatam" 
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Urr»  distringent  et  gravabwnt  nos  modis  omnihuB  quihua  poterunt^ 
scilicet  per  captionem  coBtrorum  terrarvm  possessionum  et  aliis 
modis  quihas  poterunt  donee  fuerit  emendatwm  secundmn  a/rbitrium 
eorum,  salva  persona  nostra  et  reginse  nostra  et  liberorum 
nostrorwm,  et  cwm  fuerit  emendatmn  intendent  nobis  sicut  prius 
fecenmt*^ 

This  clause  is  so  far  in  harmony  with  the  spirit  of  the  feudal 
state  of  Urn  Middle  Ages^  as  it  was  based  upon  a  mutual  rela- 
tion of  feudal  protecSon  laaid  faaitj,  ihftt  ib,  upon  eampsLct. 
The  yassals  thus  give  expression  to  the  fundamental  notion  of 
their  relation  as  it  existed  in  Normandy  and  France,  yet  with 
certain  important  alterations.  Whilst  on  the  Continent  the 
individual  vassal  regarded  himseK.  as  judge  of  the  question 
as  to  whether  or  no  the  lord  had  broken  his  obligation  to 
protect  him,  and  frequently  for  a  trifling  cause  sent  in  his 
letter  of  challenge,  here  in  England  the  nobility  act  as  a 
corporate  body.  Only  in  their  collective  capacity,  represented 
by  delSnite  organs,  are  the  barons  declared  entitled  to  resist, 
but  the  feud  of  the  individual  against  the  monarch  is  in  no 
wise  sanctioned.  As  a  fact,  there  is  contained  in  this  harsh 
article  nothing  more  than  a  recognition  of  the  feudal  right  of 
distress,  which  belongs  to  the  King  by  virtue  of  the  con- 
stitution, and  which  is  conceded  in  return  to  the  collective 
body  of  Grown  vassals  as  against  the  King.  The  concession 
by  agreement  of  the  rights  of  distress  was  altogether  so 
entirely  consonant  with  the  legal  conceptions  of  the  Middle 
Ages,  that  in  this  way  the  committee  of  resistance  loses  a 
portion  of  its  apparently  revolutionary  character,  (a) 

(ii.)  The  second  clause  respecting  the  estates  of  the  realm 
was  intended  to  ensure  a  regular  summons  and  right  of  assent 
of  all  the  Grown  vassals  in  two  particular  cases.     Thus  when- 


(a)  The  clause  relating  to  the  com- 
mittee of  reslBtanoe  runs  in  the  lan- 
guage of  Art.  61  aa  follows : — *^  et  n  no$ 
exeetmtm  mm  emendaverimuBy  intra 
temptu  quadrciginta  dierum,  predicH 
qwUtuor  baronet  r^erant  eausam  tUam 
ad  reMuoB  de  uLU  viginti  mitnque 
haromhutt  et  tSt  viginti  guingueoaronei 
eum  eommuna  totius  terrm  dietringent 
et  gravdbunt  not  modie  omnibus,  guibus 
poUruni,  teUicet  per  eaptionem  ecutro- 
rum,  terrarwn,  pOBseeeumum  et  aliia 
modit,  quibue  pUerunt,  donee  fuerit 
emendatum  eeeundum  arbitrium  eorumj 
aalva  pereona  noUra  et  reginm  nottrm 
et  liberorum  noetrorum^  et  cum  fuerit 
emendatum^  intendent  nobis  sieut  prius 
fecerttnt.  Etguieunquevolueritdeterra^ 
Jurety  quod  aapredicta  omnia  exequenda 
parfint    manaatis  predietorem  viginti 


guinque  baronum,  et  ^uod  gravdbit  nos 
pro  posse  suo  cum  ipsts ;  et  nos  publics 
et  libere  damus  lieentiaM  jurandi 
cuUibetj  quijurare  voluerit,  et  nuUi  im- 
guam  iurare  prohibebimus.  Omnes 
autem  iuos  de  terra  qui  per  se  et  sponte 
sua  noluerint  jurare  viginti  quinque 
baronibus  de  distringenao  et  gravando 
nos  cum  eis,  faciemus  jurare  eosdem  de 
mandate  nokrOy  sicut  predictum  est" 
English  jurists  and  historians  are 
accustomed  to  make  very  inappropriate 
comjparisons  between  this  article,  and 
the  insolent  resistance-clauses  of  the 
feudal  lords  of  the  Continent,  the  Con- 
stitution of  Arragon,  and  the  like, 
whereas  article  61  of  Magna  Oharta  is 
both  in  form  and  spirit  very  different 
in  character  to  the  indecent  violence 
of  the  continental  vassals. 
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ever  an  aid  (availium)  was  demanded  in  addition  to  the  three 
traditional  cases  of  "  honour  and  necessity/'  this  is  only  to  be 
done  ^'per  comrmme  consilium  regni  nostri  *'  (12) ;  and  this 
is  to  apply  also  to  the  auxilia  of  the  city  of  London.  In 
all  cases,  however^  a  commune  consilium  was  to  be  convoked, 
whenever  scutages  were  demanded  instead  of  the  feudal 
military  services.  To  that  commune  consilium  the  barons  were 
to  be  summoned  in  the  following  manner  (Art.  14) : — 

*'  Et  ad  habendum  commune  consilium  regni  de  auxUio  assi- 
dendo,  aliter  quam  in  trihus  casibus  predictis,  vel  de  scutagio 
assidendo,  summoneri  fademus  archiepiscopos,  episcopos,  abbates, 
comites,  et  majores  barones  sigiUatim  per  litteras  nostras.  Et 
prmterea  fademus  summoneri  in  generali  per  ricecomites  et 
baUivos  nostros  omnes  iUoSf  qui  de  nobis  tenent  in  capite,  ad  certum 
diem,  scilicet  ad  terminum  quadriginta  dierum  ad  minus,  et 
ad  certum  locum,  et  in  omnibus  Uteris  iUius  summonitionis 
causam  summonitionis  exprimemus :  et  sic  facta  sumnumitione 
negotium  ad  diem  assignatum  procedat  secundum  consilium 
iUorum,  qui  prtesentes  fuerint,  quamvis  non  omnes  summ/oniti 
venerint.** 

The  English  barons  in  arms,  allied  with  the  Church  and 
the  city  of  London,  and  with  the  consent  of  the  country  never 
laid  claim  to  more  than  this,  even  when  at  the  height  of  their 
success.  They  claimed  no  right  of  assent  to  the  issuing  of 
royal  ordinances,  no  right  of  summoning  a  cour  de  baronie,  no 
conventions  assembled  to  deal  with  the  grievances  of  the 
nation  or  generally  with  the  voting  of  taxes ;  but  only  a  right 
of  assenting  to  two  positive  alterations  in  the  legal  conditions 
of  feudal  tenure.  (6) 

The  possible  germ  of  a  special  peers'  jurisdiction  was  con- 
tained finally  in — 


(5)  The  clause  conceminfc  tbe  snm- 
moniDg  of  the  magnum  cons^ium  for  ex- 
traordinary auxilidt  and  for  the  purpose 
of  fixing  the  scutages,  has,  like  other 
passages,  been  much  distorted  hj 
political  parties.  This  article  is  only 
directed  against  the  arbitrary  taxation 
of  John,  against  the  raising  of  the  hide- 
tax  from  two  to  three  shillings  at  the 
commencement  of  his  reign,  against  the 
raising  of  the  scutage  from  £1  to  two 
marks,  and  against  the  continued  ex- 
action of  it  without  any  occasion  for  a 
campaign,  and  above  all  against  the 
raising  of  an  impost  upon  the  personal 
property  of  the  Grown  vassal  (1203), 
in  direct  opposition  to  the  feudal  com- 
pacts and  the  most  solemn  assurances 
of  his  predecessors  on  the  throne. 
Only  in  those  cases  which  contain  a 
positive   alteration  in  the  legal  con- 


ditions of  feudal  tenure  is  a  right 
of  assenting  claimed.  Not  a  word  is 
said  of  assenting  to  the  promnlgatioa 
of  royal  ordinances  or  laws;  not  a 
word  about  a  right  to  summon  a  cour 
de  haronie  for  the  exercise  of  a  juris- 
diction over  the  Grown  vassals ;  not  a 
word  about  an  ancient  national  as- 
sembly for  dealing  with  the  national 
grievances,  or  for  the  voting  of  taxes. 
As  every  investigation  in  detail 
destroys  the  favourite  tradition  of 
a  '*  feudal  parliament  in  arms,'*  of  a 
permanent  feudal  curia^  and  of  an  es- 
tate of  the  realm  formed  by  **  the  proud 
barons  of  the  twelfth  century/'  so  are 
these  circumstances  connected  with 
Magna  Gharta  fatal  to  the  general 
conception  of  the  Curia  Beg%$  which 
antiquaries  have  imagined 
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(iii.)  The  clause  dealing  with  amerciaments  (21) :  ''  comites 
et  barones  rum  amercientur,  nisi  per  pares  silos  et  nonmsi 
secundum  modum  delicti"  the  phraseology  of  which  reminds 
us  of  the  peers'  court  which  arose  in  later  times.  Since  a 
legal  distinction  between  the  greater  and  lesser  vassals  had  not 
as  yet  been  drawn,  there  was  actually  contained  in  this  clause 
nothing  more  than  a  general  promise  of  the  traditional 
administration  of  justice,  nothing  more  than  the  ^*  judicium 
parium  "  which  in  Art.  89  had  been  assured  to  all  free  men  of 
the  realm,  (c) 

Magna  Charta  accordingly  contains  much  less  of  formal 
constitutional  law   than  has  been  looked  for  in  it.    But  it 
contains  the  leading    traits  of  the  English  character  and 
constitutional  system.    The  Norman  magnates  had  now  been 
compelled  to  make  their  choice  between  the  island  and  the 
Continent.    In  England  they  could  not  shelter  themselves 
against  the  monarchy  behind  the  walls  of  their  castles,  but 
were  obliged,  as  individual  resistance  was  impossible,  to  break 
through  arbitrary  power  in  a  collective  body,  making  common 
cause  with  the  clergy,  and  backed  up  by  the  sympathies  of 
the  people,  and  to  win  for  themselves  and  the  people  common 
rights  and  guarantees  against  such  despotism,  and  thus  base 
the  constitution  primarily  upon  personal  liberty,  and  upon  a 
uniform   legal  protection  accorded  to  person  and  property. 
This  nobility,  which  had  for  generations  been  the  first  to 
bear    the    oppression  of   the  absolute  monarchy,   and  the 
burdens  of  the  state,  had  learned  to  sympathize  with  the 
people's  wrongs,  and  thus  began  to  realize  its  vocation  of 
placing  itself  at  the  head  of  the  nation  in  the  new  consti- 
tution that  was  being  formed ;  in  this  sense  Magna  Charta 
was  also  a  pledge  of  the  reconciliation  of  the  classes.    Its 
origin  and  its  confirmations  kept    alive  for  centuries  the 
feeling  of  the  community  of  certain  fundamental  rights  for 
all  classes,   and  the  consciousness  that  a  nobility  cannot 
possibly  assert  rights  and  liberties  without  also  guaranteeing 
to  the  weaker  classes  their  personal  liberty.     Since  the  right 
of  property,  and  the  family  rights  of  the  liberi  homines  had 
been  for  once  and  all  uniformly  framed,  since  a  separate  right 
for  nobles,  citizens,  and  peasants,  was  no  longer  possible, 
from  this  time  onwards,  all  struggles  are  undertaken  only 
with  the  object  of  secure^  restraining  the  personal  govern- 
ment;  and  as  long  as  the  quarrel  takes  this  direction,   so 
long  do  we  find  people  and  clergy  on  the  side  of  the  nobles. 
Upon  the  foundation  thus  won  further  efforts  could  not  tend 
towards  asserting  exclusive  privileges,  but  only  towards  regu- 
lating the  political  sovereign  rights  according  to  law,  and  thus 

(e)  In  thiB  leiue  this  olanae  was  also  andentood  in  practice  (below,  p.  815). 
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gaining  a  constitntional  co-operation.  By  Magna  Gharta 
English  history  irrevocably  took  the  direction  of  securing 
constitutional  liberty  by  administrative  law.  In  this  sense 
Hallam's  words  are  true :  '^  The  Magna  Charta  is  still  the 
keystone  of  English  liberty.  All  that  has  since  been  obtained 
is  little  more  than  a  confirmation  or  commentary;  and  if 
every  subsequent  law  were  to  be  swept  away,  there  would 
remain  the  bold  features  that  distinguish  a  free  from  a 
despotic  monarchy." 

But  because  the  charter  forms  the  beginning  of  living  con- 
stitutional rights,  that  is  of  enforceable  rights,  protected  by 
permanent  institutions,  England  has  ever  again  recurred  to 
it,  under  the  best  as  under  the  worst  monarchs.  The  place  of 
the  former  ^'  confirmation  of  the  laws  of  Eadward,"  is  now 
taken  by  the  ever-repeated  demand  of  the  people  for  a  **  con- 
firmation of  Magna  Gharta."  Its  practical  sense  laid  such 
great  weight  upon  written  documents,  that  before  the  close 
of  the  Middle  Ages  this  confirmation  had  been  thirty-eight 
times  demanded  and  granted.! 


t  There  is  probably  no  country  and 
no  petty  Btate  in  Europe  which  has 
not,  at  some  time  of  pecuniary  or 
national  dlBtrefis,  zeceiycMl  its  Magna 
Gharta;  but  these  long  catalogues  of 
grievances  and  promises  were  as  a  rule 
speedily  forgotten.  Nothing  but  its 
practical  aim  of  regulating  the  sove- 
reign rights,  and  cl^  and  private  law, 
comd  have  availed  to  make  the  English 
Magna  Charta  the  living  foundation 
of  the  constitution,  and  could  have 
given  it  tiie  energy  requisite  for  crea- 
ting hundreds  of  later  parliamentary 
statutes.  The  practical  knowledge  of 
politicid  government, — a  knowledge 
confined  in  those  days  to  the  temporal 
and  spiritual  magnates  of  that  time, 
and  which  manifested  itself  in  the 
formation  of  the  ofScial  nobility  after 


Henry  I.,  is  resnarkable.  The  most 
important  difference  between  this 
Magna  Gharta  and  those  of  the  Con- 
tinent lies  in  its  aiming  to  secure  real 
legal  protection  for  all  classes  of  the 
people,  without  attacking  or  diminish- 
ing the  political  soverdgn  rights,  which 
had  be^  already  developed.  It  proves 
to  us  in  this  direction,  how  personal 
and  political  liberty  can  only  arise  and 
become  permanent  through  moderation 
and  puolio  spirit,  and  not  through 
narrow-mindea  separation  of  the  upper 
classes  &om  the  lower.  In  this  sense 
Pitt  once  spoke  those  words  so  often 
quoted  in  the  Upper  House:  "To 
vour  forefathers,  my  lords,  the  English 
barons,  we  owe  our  laws,"  etc  {cf. 
Mackintosh,  History,  voL  ii,  wb  amuk 
1215). 
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CHAPTER  XIX. 

®de  iFtn(t  Attempt  at  a  ffiobemment  bg  Estates  of  tj^e  lUalm. 

In  scarcely  any  other  European  conntry  did  the  parlia- 
mentary constitution  have  such  a  slow  and  difficult  birth  as 
in  England.  The  principal  cause  of  this  difficulty,  national 
disunion,  had  ceased,  it  is  true,  in  the  thirteenth  century. 
But  in  the  meantime  the  political  government  had  taken  an 
ezdusiye  form,  which  did  not  easily  admit  of  the  insertion  of 
a  corporate  estate.  In  an  early  matured  development  the 
monarchy  had  brought  its  financial,  military,  judicial,  and 
poUce  organization  into  a  bureaucratic  system  which  could 
only  be  controlled  by  a  single  will;  and  which,  in  case  of 
disunion  in  this  will,  fell  immediately  into  confusion.  The 
prelates  and  the  temporal  lords  themselves  had  felt  this  fact. 
Hence  Magna  Gharta  did  not  claim  any  immediate  partici- 
pation of  the  estates  in  the  executive,  but  merely  insisted  on 
legal  limitations  to  the  exercise  of  royal  sovereign  rights,  and 
in  an  extreme  case,  demanded  the  suspension  of  the  personal 
government  until  the  grievance  was  redressed. 

The  result  confirmed  only  too  strongly  the  necessity  of  this 
modest  beginning.  The  representative  committee  of  twenty- 
five  barons  was  chosen  ;  their  names  have  been  preserved  to 
us,  as  also  the  writs  for  administering  the  oath  to  the  ^'  com- 
mtmUas"  King  John  had,  however,  only  accepted  Magna 
Gharta  because  he  never  intended  to  keep  it.  The  charter 
was  nowhere  registered,  and  would  have  been  suppressed, 
had  the  barons  not  circulated  <;opies  of  it  over  the  country 
for  preservation  in  churches  and  monasteries.  The  Pope, 
intent  only  on  the  interests  of  the  power  of  the  Church,  on 
demand  immediately  released  the  King  from  his  oath.  A 
Bull  disapproved  and  condemned  the  whole  proceeding,  de- 
scribed the  agreement  as  an  illegal,  unauthorized,  and  dis- 
graceful compact,  and  declared  the  barons  to  be  worse  than 
ttie  Saracens.  The  monarchy  had  been  but  taken  by  surprise, 
and  still  had  the  upper  hand,  even  in  the  person  of  an  un- 
worthy monarch.  Accordingly,  John  withdraws,  and  being 
lord  of  the  financial  power  and  the  castles,  collects  by  means 
of  the  pr€{)onderating  .power  of  the  royal  treasury  a  mer- 
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cenary  army,  for  which  the  nobility  of  the  country  is  no 
match,  even  in  a  righteous  cause.  Despairing  of  the  issue, 
the  insurgents  call  a  French  prince  and  a  foreign  army  to 
their  aid ;  a  desperate  struggle  begins,  in  the  course  of  which 
John  suddenly  dies,  on  the  17th  October,  1216.* 

His  legitimate  successor  was  a  child  of  nine  years  of  age. 
For  the  first  time  since  the  Conquest  the  personal  govern- 
ment was  in  the  hands  of  a  minor.  In  that  stormy  time  the 
great  Earl  of  Pembroke  undertook  the  government,  as  Pro- 
tector. It  was  the  first  instance  in  English  history  of  a 
statesman  at  the  head  of  a  victorious  party  being  summoned 
to  apply  conditions  such  as  those  proclaimed  in  Magna  Charta, 
which  he  himself,  although  he  had  not  drawn  them  up,  had 
approved  and  accepted  in  his  capacity  of  mediator  between 
the  conflicting  parties.  As  a  matter  of  fact,  at  the  Council 
of  Bristol,  with  general  approbation  and  even  with  that  of 
the  papal  legate.  Magna  Charta  was  confirmed,  though  with 
the  omission  of  certain  articles.  It  runs  *^Quia  queodam 
capittUa  in  priore  cha/rta  continebantur,  qua  gravia  et  dubitabilia 
mdebantwr,  scilicet  de  scutagiis  .  .  .  ptacuit  supradictis  prelatis 
et  magnatibvs  ea  esse  in  respectu  quovsque  plenius  concilium 
hdbuerimus.** 

Besides  the  fine  bold  features  of  a  national  spirit  that  was 
awaking  to  liberty,  the  charter  displays  the  first  picture  of 
an  immediate  contrast  between  State  and  society  in  an  in- 
complete constitution,  and  the  difficulty  of  reconciling  this 
contrast.  To  this  difficulty  just  those  three  articles  were 
sacrificed,  which  contained  the  first  basis  of  a  constitution  of 
estates  of  the  realm. 

(i.)  Article  61  dealt  with  the  formation  of  a  national  com- 
mittee  to  uphold  the  provisions  of  the  charter.    The  com- 


*  Immediately  after  the  granting  of 
Magna  Charta,  John  despatched  an 
embasBY  to  the  Pope,  to  get  quit  of 
his  oatns  and  promises.  Already  on 
the  24th  August,  1215,  the  condemna- 
tory Bull  was  published.  The  Popec 
as  supreme  head  of  the  Church,  and 
feudal  suzerain,  repudiates  the  actions 
of  the  barons,  and  declares  all  that 
has  been  done  not  binding  (Bymer, 
i.  2,  p.  67  aeq,)j  and  shortly  afterwards 
proceeds  to  excommunicate  the  barons. 
The  dispute  now  took  a  very  unfor- 
tunate course,  as  the  barons  lacked 
both  money  and  unity.  It  was  not 
untU  the  landing  of  Prince  Louis  on 
the  21st  May,  1216,  that  the  struggle 
took  another  turn,  before  the  final 
issue  of  which  John  died.  The  cir^ 
oumstanoes,  which  point  to  a  possible, 


though  not  probable,  death  by  poison, 
have  been  in  modem  times  again  in- 
vestigated by  B.  Thomson,  **  On  Magna 
Charta"  (1829,  pp.  535-554).  With 
John's  death  the  situation  became  so 
much  changed,  that  a  number  of  the 
barons  immediately  forsook  the  cause 
of  the  French  prince;  at  the  council 
held  at  Bristol  on  the  11th  of  Kovem- 
ber,  1216,  the  papal  legate  releases  the 
barons  from  their  oaths  to  the  prince, 
and  then  occurs  the  first  confirmation 
of  the  charter  (1  Henry  IU.X  with 
the  omissions  which  Blackstone  has 
enumerated,  pp.  xzix.-xxxi.  (see  also 
<<  Select  Charters,"  p.  899).  For  the 
French  prince  matters  now  take  such 
a  turn,  that  he  withdraws  with  the 
tolerably  favourable  articles  of  peace 
of  the  11th  September,  1217. 
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mittee  of  resistance  had  been  called  into  being,  but  its 
appointment  had  resulted  in  a  civil  war,  in  which  the  barons 
had  paid  allegiance  to  a  foreign  prince.  The  first  act  of 
their  resistance  was  thus  marred  by  a  blot,  which  in  the 
changed  condition  of  things  after  John's  death  at  once  led  to 
dissensions  among  the  barons  themselves.  The  article  accord- 
ingly was  tacitly  allowed  to  drop  as  rendered  nugatory  by  the 
disappearance  of  the  cause.  In  the  following  decades  the 
party  of  the  nobles  involuntarily  returned  to  the  practice  of 
the  committee  of  resistance  ;  it  was  reserved  for  the  following 
period  to  frame  a  constitution,  which  was  able  to  maintain 
itself  without  the  rude  help  of  violence. 

(ii.)  The  clauses  dealing  with  the  votmg  of  scutages  and 
extraordinary  aids  by  a  commune  cencHmm  regni  (Arts.  12  and 
14)  were  omitted,  and  also  their  extension  to  the  aUxUia  of  the 
city  of  London.  The  barons,  under  the  Protector,  now  stood 
in  the  room  of  the  King,  and  could  not  weU  resign  the  many 
fertile  sources  of  income  for  the  carrymg  on  of  the  Govern- 
ment, arising  from  demesnes,  forests,  and  the  protection  of 
Jews.  But  the  convocation  of  a  tax'-imposing  assembly  (in 
the  meaning  of  Article  14)  seems  to  have  appeared  impractic- 
able to  the  Protector  and  his  friends,  and  for  very  simple 
reasons.  The  ever-recurring  phenomenon,  that  the  first  con- 
stitutional ideas,  which  immediately  proceed  from  a  resist- 
ance to  the  poUtical  power,  are  incapable  of  realization,  is 
thus  confirmed.  As  the  convocation  of  a  national  council 
was  only  to  take  place  on  account  of  the  gcutagia  and  auxUia 
of  the  King,  only  vassals  who  paid  to  the  Grown  could  have 
been  thereby  intended^  that  is^  th<e  tenentes  in  capiu,  but  of 
them  every  one.  But  were  then  greater  and  lesser  Grown 
vassals  to  be  summoned  without  distinction,  whilst  the 
great  lords  were  still  loth  to  concede  to  the  hundreds  of 
squireless  knights  and  petty  possessors  of  plots  of  land,  a 
real  equality  with  themselves  ?  The  great  vassals  could  not 
exclude  their  pwres  in  feudal  possessions  from  that  right  of 
assenting ;  and  yet  in  the  customs  of  the  past  no  ground  was 
discoverable  for  allowing  them  a  curtailed  right  of  voting.  A 
return  was  accordingly  made  to  that  old  custom  of  court- 
etiquette,  according  to  which,  the  distinguished  lords  had  been 
hitherto  summoned  to  court  by  letter,  *' sigiMatim  per  litteras 
nostras.''  If  all  the  rest  were  only  summoned  collectively 
by  the  Vicecomes,  it  might  perhaps  be  presumed  that  the 
majority  of  them  would  not  appear.  But  still  a  parliament 
after  the  Polish  fashion  would  have  arisen,  with  hundreds  of 
representatives  consisting  of  petty  possessors  of  single  small 
estates.  StiU  less  inclined  would  the  great  prelates  feel  to 
deliberate  on  an  equal  footing  with  the  lesser  abbots  and 
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barons,  or  with  an  exoessive  number  of  lesser  knights.  Hence 
can  be  explained,  why  the  assembly  thus  projected  was  never 
brought  together,  and  why  that  clause  was  never  comprised 
in  any  later  promulgation. 

(iii.)  The  clause  concerning  the  amerciaments  of  the  barons 
per  pares  auos  (Art.  21)  was  indeed  retained  in  word ;  but  was 
immediately  interpreted  by  practice  to  mean,  that  those 
amerciaments  should  be  recognized  in  the  Exchequer  or  in 
the  King's,  Court,  per  barones  de  scaccario,  vel  coram  ipso  rege 
(Br acton),  or  coram  consUio  regis,  as  it  runs  in  a  writ  of 
8  Hen.  III.  The  regency  of  the  barons  itself  thus  acknow  - 
ledges  that  the  law  has  been  satisfied  if  the  matter  has  been 
referred  to  a  commission  consisting  of  vassals  of  the  Grown — 
just  as  the  judicium  parium  has  in  general  been  hitherto 
treated.  The  result  was  the  concession  of  a  legal  hearing 
before  the  supreme  tribunal. 

In  like  manner  the  further  course  of  the  constitutional 
struggle  proves  the  truth  of  the  remark,  that  the  most 
righteous  resistance  to  despotism,  and  the  noblest  aspirations 
of  a  national  spirit,  are  not  sufficiently  powerful  to  imme- 
diately found  political  Uberty,  but  that  continuous  labour  and 
a  positive  reformation  of  the  political  system  are  needed ;  and 
to  these  Magna  Gharta  was  only  able  to  give  the  impulse. 
After  some  degree  of  tranquillity  had  been  restored,  a  second 
confirmation  of  the  Great  Charter  took  place  in  the  autumn 
of  1217,  with  the  omission  of  the  clauses  referring  to  the 
estates,  but  with  the  grant  of  a  new  charta  de  foresta,  intro- 
ducing a  vigorous  administration  of  the  forest  laws.  In  9 
Henry  III.  Magna  Gharta  was  again  confirmed,  and  this  is 
the  form  in  which  it  afterwards  took  its  place  among  the 
statutes  of  the  realm.** 

**  As  to  the  confirmations  of  Magna 
Gharta,  a  second  confirmation  takes 
place  (2  Hen.  III.X  again  with  some 
alterations,  which  are  classified  by 
Blackstone,xxxvL-xxxyiii.  (c/.Gharters, 
344).  Among  the  additions  is  a  clause 
relating  to  the  removal  of  the  adul- 
terine castles  of  the  barons  and  another 
against  alienations  to  mortmain.  The 
new  confirmation  takes  place  in  9 
Henry  IH.,  on  the  11th  February,  1224, 
again  with  certain  changes  (Charters, 
353).  The  admission  of  the  last- 
named  version  among  the  English  col- 
lections of  statutes  is  so  far  correct, 
as  from  this  time  onward  no  further 
changes  were  made  in  the  text.  AU 
later  confirmations  refer  to  the  text 
as  thus  established.  Some  mistakes 
arose  purely  from  the  fact  that  it  was 
not  the  original  document  of  9  Henry 


III.  (Blackstone,  60-67)  that 
copied,  but  that  the  t€st  was  taken 
from  an  JiurpesMmiM  under  Edward  I. 
In  the  February  of  1226  Henry  III. 
undertakes  nominally  the  ^vemment 
in  person,  without  confirming  Ifa^na 
Gharta  afinash  (cf,  below,  note  l^.  Blaok- 
stone,  however,  does  not  speak  of  tliU 
as  a  revocation,  but  only  says:  ''The 
King  is  said  to  have  revoked  aU  tbe 
charters  of  the  forest"  (Matth.  Paris). 
At  the  confirmation  of  49  Henry  III., 
1264,  when  Henry  was  the  captive  of 
the  barons,  the  clause  touching  the  com* 
mittee  of  resistance  (Art.  61)  was  again 
adopted  into  it,  with  the  omission  even 
of  the  security  reserved  to  the  royal 
person  and  family;  without,  however, 
after  the  King's  liberation,  any  notioe 
whatever  being  taken  of  it.  From  28 
Edward  I.  untU  the  latest  confizmation 
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Two  years  later,  Henry  III.  personally  assumes  the  reins 
of  government  at  the  Parliament  of  Oxford  (1227),  and  begins 
his  rule  without  confirming  the  two  charters.  At  first  the 
tutorial  government  still  continues,  which  had  meanwhile, 
even  after  the  death  of  the  great  Earl  of  Pembroke  (1219), 
remained  in  a  fairly  orderly  condition.  The  first  epoch  of 
sixteen  years  of  this  reign  must  therefore  be  regarded  purely  as 
a  government  by  the  nobility  under  the  name  of  Henry  HI. 
The  regency  had  succeeded  in  removing  the  dominant  influence 
of  the  Soman  Curia  by  the  recall  of  the  papal  legate,  Pandulf, 
to  Borne  (1221),  and  in  getting  rid  of  the  dangerous  foreign 
mercenary  soldiery  (1224).  To  raise  an  extraor£nary  revenue 
by  means  of  aids  and  scutages,  conventions  of  prelates  and 
barons  were  at  this  time  repeatedly  summoned ;  not  indeed 
according  to  the  letter  of  Article  14  of  the  charter,  but  in 
such  a  manner,  that  according  to  the  discriminating  judgment 
of  the  regency  in  conjunction  with  the  prelates,  the  most 
illustrious  members  of  the  barony  w^re  summoned  in  com- 
paratively large  numbers,  who  then^  after  some  discussion, 
granted  the  subsidies  demanded.  (1) 

With  the  disgraceful  dismissal  of  the  chief  justiciary, 
Hubert  de  Burgh,  there  begins  a  second  epoch  of  a  personal 

bound  to  keep  whilt  he  was  foiced  to 
promise^'  (Parry  27  quoting  Matthew 
I^ariB,  Hody,  804).  The  correctness  of 
this  assertion,  which  has  not  been 
otherwise  oonfbrmed,  is  however  rightly 
doubted,  as  the  goyeroment  by  the 
nobles,  which  still  conitinued,  had 
certainly  no  interest  in  setting  aside 
Magna  Charta.  In  15  Henry  III. 
{coUoquium  at  Westminster) :  an  auxi- 
lium  de  auoUbet  souto  was  demanded. 
The  secular  magnates  consented;  the 
prelates  asserted  that  ecclesiastical 
persons  were  not  bound  to  submit  in 
this  matter  to  the  resolutions  of  lay- 
men. The  aid  was,  however,  granted 
after  a  morogation  a  few  months  later. 
In  16  Hennr  lU.  (7th  March,  1232, 
eoUoquium  of  Westminster) :  an  auxi- 
Unm  generale  was  demanded.  The 
temporal  Grown  vassak  declared  that 
they  were  not  bound  to  any  aid,  as 
they  had  done  personal  military  ser* 
vice  out  of  the  kingdom.  The  prelates 
gave  the  evasive  answer,  that  many 
of  their  invited  members  were  not 
present.  On  the  14th  September 
(eoUoquium  of  Lambeth),  however,  the 
grant  of  a  subsidy  was  made,  in  the 
name  of  the  clergy,  and  the  earls, 
barons,  knights,  and  Uberi  homine* 
et  viUani  (Foedera,  16  Hen.  III.). 


(4  Hen.  Y.)  twenty-nine  resolutions 
were  passed  by  Parliament  confirming 
the  charter,  of  which  not  less  than  four- 
teen were  in  the  reign  of  Edward  UI. 

(1)  The  general  history  of  this 
period  has  been  impartially  written  by 
Lappenberg-Pauli,  iii.  pp.  48&-S75. 
Compared  with  the  older  descriptions, 
the  I^eers*  Beport  on  the  dignity  of  a 
Peer  contains  the  most  sober  criticism. 
An  authentic  digest  of  the  information 
respecting  135  eoneUia,  and  similar 
assemblies  under  Henry  III.,  has  been 

S'ven  by  Parry  (*' Parliaments  and 
rancils,"  pp.  24-49>  For  the  first 
epoch  of  sixteen  years  the  following 
events  must  be  regarded  :  In  2  Henry 
m.  (Council  of  St.  Paul's):  second 
oonfinnation  of  Magna  Charta,  for 
which  the  prelates,  earls,  barons, 
knights,  ^ei  tibere  teneniet  omnes  de 
Tetmo^^  vote  a  fifteenth.  In  9  Henry 
HI.  (euria  of  Westminster,  25th  Decem- 
ber, 1224) :  solemn  confirmation  of  the 
two  charters,  combined  with  the  voting 
of  a  fifteenth.  In  11  Henry  III., 
Januanr,  1227  (council  of  Oxford): 
the  King  personally  assumes  the 
Government.  *'The  King  declares 
himself  of  age,  and  by  his  own  autho- 
rity cancels  the  two  charters,  as  made 
fmd  signed  when  he  was  not  his  own 
master,  and  on  the  ground  he  was  not 
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rule  of  Henry  III.  (1282-1252),  which  for  twenty  continnons 
years,  presents  the  picture  of  a  confased  and  undecided  straggle 
between  the  King  and  his  foreign  favourites  and  personal 
adherents  on  the  one  side,  and  the  great  barons,  and  with  them 
soon  the  prelates,  on  the  other.    Untaught  by  the  evil  expe- 
riences of  favouritism  shown  to  foreigners  under  Stephen  and 
John,  the  weak  and  frivolous  King  put  himself  at  once  entirely 
in  the  power  of   foreign  favourites.      The  conduct  of  the 
business  of  the  State  by  Bishop  Peter  des  Boohes  (of  Poiton), 
called  forth  a  storm  of  indignation  among  the  temporal  mag- 
nates.    At  the  colloquinm  at  Oxford  (17  Henry  IH.),  the  earls 
and  barons  refuse  to  appear  in  person,  and  declare  "that 
they  will  never  obey  the   summons  of  the  King,  but  will 
<;hoose  a  new  King,  unless  he  dismisses  the  Bishop  of  Win- 
chester and  the  lords  from  Poitou."    When  on  the  third 
6ummons  the  barons  appeared  armed,  the  King  declared 
sentence  of  banishment  and  confiscation  of  their  estates.     At 
the  next  coUoquitjmi  at  Westminster,  the  Primate  threatens  the 
King  with  excommunication  unless  he  changes  his  mode  of 
government.    The  King  on  this  occasion  gave  way ;  he  dis- 
missed   the    Bishop   of   Winchester    and  the  objectionable 
counsellors,   and   declared   an  amnesty  with   the  refractory 
barons;  and  then  began  for  a  few  years  tolerably  friendly 
relations  with  the  magnates,  who  stiU  continued  to  grant  the 
necessary  supplies.  (2) 

But  the  incapacity  and  the  incorri^ble  frivolity  of  Henry 
III.  very  soon  aggravate  his  position.  The  King's  uncle  and 
his  relations  again  form  a  court  government,  his  French  kins- 
men seize  upon  the  great  o£Sces  and  fiefs ;  and  in  order  to 
obviate  the  probable  opposition   of    the    magnates  to  the 


(2)  The  antboritative  preoedents  of 
this  period  are:  In  19  Henry  III.  a 
oonnoil  of  the  prelates,  barons,  and 
**all  other  Crown  Taaaals/'  who  vote 
a  considerable  auxtlium  (Close  Bolls, 
19  Hen.  III.).  In  20  Henry  HI.  (20th 
-January,  1286),  euria  of  Merlon,  at 
which  the  proviHoneSj  cMsm,  or  statuta 
of  Merton  are  resolved  by  the  spiritnai 
«nd  temporal  barons  present,  **  which 
have  been  from  time  immemorial  con- 
sidered as  the  oldest  act  of  statute 
law"  ("ParL  History,"  i.  32;  Coke, 
•anst.,"  ii.  96).  The  Peers'  Report 
(1  460)  acknowledges  that  the  autho- 
rity of  a  small  number  of  barons  so 
summoned,  must  be  still  considered  as 
sufficient  for  legislative  acts.  The 
enactment  itself  calls  itself  a  ^^prO' 
vtsfb;"  the  name  often  used  at  an 
-eerly  epoch  ^Statuta^^  is  often  ex- 
plained by  saying,  that  for  the  first 


time  the  publication  of  a  formal  decvee 
of  the  realm  had  taken  place ;  but  the 
form  and  framing  of  the  Bobuhu  had 
nothing  unusual  in  it  It  is  ratiier 
simplv  the  language  of  Normandy, 
according  to  which  men  gradually 
began  to  call  the  more  important 
enactments,  ^  etahUttAmenU^  or  sto- 
tiUa,  In  21  Henry  III.  (council  of 
Westminster),  the  prelates,  eao^ls, 
barons,  miiitet  ei  Itberi  homineB  pro 
S0  et  8ui$  vtSanit,  grant  a  thirteenth 
of  personalty.  In  22  Heniy  ILL  (coancil 
of  London),  the  magnates  appear 
armed,  and  after  long  discussion  th» 
King  promises  on  oath  to  oarnr  on 
his  government  by  means  of  a  dennita 
number  of  distinguished  men.  In  24 
Henry  IIL  (council  of  London),  the 
bishops  produce  thirty  articles  against 
the  King,  relative  to  violationa  of 
Magna  Oharta  (Hody,  320). 
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ministers  of  the  Grown,  the  great  offices  of  State  begin  to  be 
left  nnoccnpiedy  the  central  administration  being  conducted 
by  office  clerks.  In  this  critical  time  one  special  incident 
again  occurs,  a  confirmation  of  Magna  Gharta.  In  21  Henry 
in.  the  King  finds  himself,  in  consequence  of  pressing  money 
embarrassments,  again  compelled  to  make  a  solemn  confirma- 
tion of  the  charter,  in  which  once  more  the  clauses  relating 
to  the  estates  are  omitted.  Shortly  afterwards,  as  had  hap- 
pened just  one  hundred  years  previously  in  France,  the 
name  ** parliamentum*'  occurs  for  the  first  time  (Ghron» 
Bunst.,  1244;  Matth.  Paris,  1246),  and  curiously  enough, 
Henry  IH.  himself,  in  a  writ  addbressed  to  the  Sheriff  of 
Northampton,  designates  with  this  term  the  assembly  which 
originated  the  Magna  Gharta :  ''  Parliamentum  Rvmemede, 
quod  fuit  inter  Dom,  Joh,,  Begem  patrem  nostrum  et  barone» 
9U0S  Anglim  "  (Rot.  Glaus.,  28  Hen.  HI.).  The  name  "  par- 
liament," now  occurs  more  frequently,  but  does  not  supplant 
the  more  indefinite  terms  concilium,  coUoqmtmi,  etc.  In  the 
meanwhile  the  relations  with  the  Continent  became  compli- 
cated, in  consequence  of  the  family  connections  of  the  mother 
and  wife  of  the  King,  and  the  greed  of  the  papal  envoys. 
The  foolish  compUance  of  the  King  with  all  demands,  and 
the  waste  of  the  pecuniary  resources  of  the  coantry  in  the 
vain  endeavour  to  maintain  the  English  influence  upon  the 
Continent,  tended  more  and  more  to  impel  the  spiritual 
magnates  to  head  the  opposition  against  the  King  and  against 
the  Pope.  From  the  year  1244  onwards,  neither  a  chief 
justice  nor  a  chancellor,  nor  even  a  treasurer,  is  appointed, 
but  the  administration  of  the  country  is  conducted  at  the 
Court  by  the  clerks  of  the  offices.  The  conventions  of  mag- 
nates met  these  proceedings  by  violent  public  complaints, 
refusal  of  subsidies^  repeated  demands  that  their  counsellors 
should  be  appointed  to  the  offices  of  State,  and  finally  by  an 
accusation  of  treason  preferred  against  the  justiciary^  Henry 
de  Bath.  (2») 


(2*)  The  iinpcnrfant  precedents  in  this 
period  are :  In  26  Henry  HI.  (1242), 
a  oounctl  was  held  at  London,  at  whion 
were  present  **  omne»  Anglim  magruMtes.** 
The  royal  writ  for  this  assembly  is  im- 
portant, as  it  contains  the  express  sum- 
mons to  deal  with  State  bosiness ;  ^  ad 
Uudandum  nobUeum  una  cum  etUeris 
MagnaUbui  noHrU  quo$  nmUiter  feci- 
mu8  eonvoearij  de  arauU  negotiU,  $tatuM 
notirum  et  toliui  regni  noitri  tpeeialiter 
iangenUbus.*'  After  long  discussion  an 
aid  for  the  war  against  France  was 
refused,  and  a  written  protest  sent  in 
(Peers'  Report,  iii  Appendix  I.}.    In 


2S  Henry  in.  (Council  of  Westminster 
HaU),  prelates  and  barons  deliberate 
separately.  By  common  consent  of 
both,  a  commission  was  appointed  to 
draw  up  definite  articles  to  be  sanc- 
tioned by  t^e  whole  assembly ;  which 
articles  were  to  regelate  the  conduct 
of  the  King,  the  appointment  to  the 
great  offices,  etc.  This  joint  declara- 
tion of  the  estates,  however,  was  re- 
jected by  the  King,  and  the  assembly 
was  prorogued.  In  the  assembly  when 
again  convoked,  the  Kine  promises  to 
observe  the  liberties  which  ne  swore  at 
his  coronation  (1220)  to  maintain.    A 
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With  the  year  1252  begins  a  third  epoch  of  this  reign  of 
fifty-six  ^ears  (1252-1266),  in  which  the  King  comes  under 
the  dommant  influence  of  the  barons.  Till  then  the  dis- 
contented magnates  had  lacked  a  proper  leader.  They  now 
obtained  leaders  in  the  powerful  Earl  of  Gloucester,  and  the 
politic  Earl  Simon  de  Montfort,  brother-in-law  of  tiie  Kin^. 
To  the  internal  and  external  complications  there  now  is 
added  the  foolish  endeavour  to  gain  the  Grown  of  Sicily  for 
the  King's  son.  After  long  discussions  the  treaty  for  this 
purpose  was  concluded,  in  which  Henry  involved  himself  in 
serious  obligations  to  the  Pope.  The  incapable  internal 
government  had  fallen  into  a  chronic  state  of  pecuniary  em- 
barrassment, whilst  the  estates  of  the  realm  refused  to  raise 
demands  of  hitherto  unheard-of  amount.  The  vacillation  and 
faithlessness  of  the  King,  his  incapacity  to  conduct  the  ex- 
ternal and  internal  affairs  of  his  realm,  his  refusal  to  choose 
any  suitable  counsellor,  led  the  discontented  magnates  to 
revert  to  the  idea  of  a  protectorate  or  regency,  such  as  had 
been  carried  on  with  tolerable  success  during  the  first  sixteen 
years  of  the  reign.  They  no  longer  hesitate  to  obtrude  the 
leading  officers  upon  the  King.  (8)    Without  calling  in  question 


Mcuiagiam  of  twenty  BbUlings  is  voted 
for  the  maxrtage  of  his  eldest  daughter 
(Hody,  322).  In  29  Henry  III.,  the 
magnates  refuse  an  aid  for  the  oampaign 
against  Wales.  In  80  Henry  III.  (1246), 
a  great  assembly  was  held  at  London, 
which  is  first  called  a  Parliamentum  in 
Matth.  Paris,  a.d.  1246  (e/.  Bot.  Gl., 
28  Henr.  III.).  The  next  instance  of 
the  nse  of  the  term  in  an  official  doou« 
ment  is  42  Henry  III.  (Peers'  Beport, 
i.  91,  99,  461).  In  32  Henry  III.,  a 
council  at  Loudon  refuses  an  aid,  and 
presents  a  list  of  national  grievances, 
which  the  King  promises  to  redress. 
In  33  Henry  III.  (conncil  of  London), 
the  magnates  demand  that  they  shaU 
have  a  voice  in  the  appointment  of  the 
ohanceUor,  ohiefjustice,  and  treasurer. 
At  this  time  Efenry  III.  endeavours 
by  popular  administetive  measures  to 
ffain  mfluence  against  the  dissatisfied 
barons.  He  personally  assembles  the 
sheriffs  in  the  Exchequer,  commends 
to  their  protection  the  Church,  and 
the  widows  and  orphans;  a  villein  is 
not  to  be  distrained  on  for  the  debts 
of  his  lord,  except  in  case  of  exigency ; 
the  conduct  of  the  lords  towards  their 
tenants  is  to  be  watched  over,  and  the 
latter  are  to  be  protected  against  ex« 
cesses;  the  sheriffs  are  not  to  let  the 
under  districts  in  the  hundreds  and 
other  bailiwicks  at  rack  rent,  etc.    In 


85  Henry  III.,  an  assembly  was  held 
in  London  at  which  the  justiciary, 
Henry  de  Bath,  was  indicted  on  a  charge 
of  high  treason.  In  86  Henry  III.,  at  the 
parliament  of  Westminster  the  papal 
demand  of  a  tithe  from  the  manors  of 
the  prelates  for  the  Grusade  was  op- 
poeea,  on  the  ground  that  their  griev- 
ances must  first  of  all  be  redressed. 

(3)  The  precedents  in  the  fliird 
period  are:  In  87  Henry  III.,  the 
clergy  vote  a  tithe  for  the  Crusade, 
the  knights  a  tcutagium  for  the  cam- 
paign in  Gasoony.  Both  charters  of 
liberties  were  again  confirmed.  In  88 
Henry  IIL  (27th  January,  1254),  a 
council  takes  pUoe  in  London,  with 
a  formal  summons  to  State  business 
{ad  ardua  negoHa  nottra).  The  tem- 
poral prelates  refuse  a  grant  of  mone^; 
the  bishops  and  abbots  promise  an  aid 
for  the  case  of  necessity,  but  only  for 
themselves,  and  not  for  the  rest  of  the 
clergy  (Peers'  Beport,  i.  93,  94).  On 
the  26th  April,  1254  (council  of  West- 
minster), under  the  regency,  in  the 
absence  of  the  King,  the  magnates 
having  bound  themsSves  to  follow  the 
King  to  Gktsoony,  eum  equU  et  armia^ 
the  sheriffs  are  instructed,  in  like  man- 
ner, to  summon  to  service  all  the  rest 
of  the  Crown  vassals  who  possess  twenty 
libraUu  terrm  in  oopits,  and  to  send  in 
addition  eaoh  two  legaUs  et  di$eretoi 
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• 

the  royal  mling  power,  all  the  struggles  at  this  time  directly 
refer  to  the  subject  of  appointments  to  the  chief  offices  in  the 
King's  council.  In  the  year  1248,  the  barons  had  raised 
afresh  their  complaint  against  the  '^  favourites/*  particularly 
on  the  point  that  neither  a  chief  justice,  nor  a  chancellor, 
nor  a  treasurer,  had  been  appointed  ''in  parliament."  In 
order  to  appease  them  another  confirmation  (1258)  of  the 
charter  took  place  at  a  convocation  of  the  prelates  in  the 
great  hall  at  Westminster,  accompanied  by  the  greatest  eccle- 
siastical ceremony,  with  anathemas  and  threats  of  excom- 
munication against  every  transgressor.  Henry  swears  to 
maintain  the  charter ''  so  surely  as  he  is  a  man,  a  christian, 
a  knight,  an  anointed  and  crowned  King."  Amidst  much  con- 
fusion and  rumour  of  war,  these  struggles  reach  their  climax 
at  the  council  of  Oxford  (1258),  afterwards  called  the  ''  Mad 
Parliament,"  at  which  the  discontented  magnates  resolve  to 
appoint  a  sort  of  protectorate  government.  The  difficulty 
lay  principally  in  the  factions  among  the  magnates  them- 
selves; and  in  the  participation  which  the  lesser  Grown 
vassals  (the  bacheUaria  Anglue)  now  claimed  in  these  mea- 
Bures.  Therefore  a  kind  of  electoral  system  had  to  be 
invented  in  order  to  concede  a  share  to  these  parties  as  well 
as  to  the  lesser  tenentes  in  capite.  Thus  an  artificial  and 
complicated  system  of  electoral  proceedings  was  arrived  at, 
which  was  apparently  borrowed  from  that  in  use  for  com- 
pacts, arbitrations,  and  ecclesiastical  meetings,  where  there 
were  two  definite  and  opponent  parties  (Stubbs,  ii.  77). 
Twelve  of  the  royal  council  and  twelve  barons  were  to  meet 
together  and  appoint  a  permanent  council  of  fifteen,  which 
actually  for  some  time  took  upon  itself  all  the  powers  of  the 
royal  government.     The  constitutional  ideas  of  this  period 


miUU$  to  the  oonncU.  In  S9  Henry 
III.  (parliament  at  London),  the  King 
demands  an  auxUium,  The  eetat^ 
claim  strict  adherence  to  the  charters, 
and  the  ajppointment  of  the  chief  jus- 
tice, the  cniftncellor,  and  treasurer,  who 
are  not  to  be  removed,  **ni9t  de  com- 
muni  regni  oonvocati  cancUio  et  delibero' 
tione"  The  assembly  was  prorogued. 
On  its  re-assembling,  the  magnates,  on 
an  aid  being  demanded  for  the  war  in 
Sicily,  declared  that  the  King  had  em- 
barked on  that  affair,  *^9ine  conctUo 
tuo  et  conteMu  haronagii ; "  that  they 
had  not  all  been  summoned  according 
to  the  provisions  of  Magna  Gharta, 
and  that  they  would  not  therefore  give 
any  answer,  and  grant  any  aid  without 
the  co-operation  of  the  rest.  In  40 
Henry  III.  (parliament  at  Westmins- 


terX  the  magnates  and  clergy  re- 
peatedly refuse  an  aid  for  the  war 
in  Sicily.  In  41  Henry  HI.  (parlia- 
ment at  London),  the  King,  on  his 
promising  futhfid  observance  of  the 
charters,  receives  an  extraordinary  aid 
from  the  clergy ;  three  weeks  later,  at 
Westminster,  however,  both  estates 
again  refuse  the  aid  for  the  war  in 
Sicily.  In  42  Henry  HI.  (10th  April, 
1258)  (parliament  at  London),  the 
barons  hold  out  the  profipect  of  a  cam" 
mune  auxiliumy  if  the  King  wiU  con- 
sent to  reform  the  adminietration  of  the 
realm.  The  King  promises  on  oath 
that  this  shall  be  done  by  twelve  ./{^fes 
of  his  council,  and  twelve  other  jiddesy 
who  shaU  be  chosen  by  the  prooerea 
themselves. 
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are  the  expression  of  the  views  of  the  barons  as  a  class  on 
the  subject  of  their  participation  in  the  political  goyemment ; 
a  parliament  three  times  a  year ;  annual  appointment  of  the 
chief  justice,  chancellor,  and  treasurer  in  parliament ;  the 
barons  to  undertake  to  guard  the  royal  castles ;  the  sheriffs  in 
future  to  be  chosen  by  the  counties.  On  the  other  hand,  the 
barons  shall  be  no  longer  bound  to  appear  as  suitors  before 
the  sheriff.  (8') 

The  regency  based  upon  these  ideas  procures  obedience  to 
be  sworn  to  itself,  then  expels  the  King's  nearest  relations, 
and  prolongs  the  tenure  of  offices  in  its  own  interest.  On 
this  point  fresh  dissensions  arise  among  the  nobility.  An 
attempt  at  mediation  by  King  Louis  of  Franee  results  in  an 
advantage  to  the  King,  who  for  a  short  time  once  more  gains 
the  upper  hand.  But  the  eonfederation  of  the  nobles  under 
Simon  de  Montfort  now  has  recourse  to  arms,  and  the  King 
is  taken  captive  in  the  battle  of  Lewes  (12th  May,  1264) ; 
Magna  Gharta  is  again  confirmed,  a  new  regency  appointed 
in  the  name  of  the  King,  and  an  assembly  of  twenty-three 
barons  of  the  party  of  nobles  convoked  as  a  '*  parliamentum.*' 
But  the  victorious  party  meets  from  the  first  with  but  doubtful 
obedience.  The  county  officers  appointed  by  it  manifest  an 
arrogant  and  arbitrary  behaviour.  During  the  reaction,  and 
the  disunion  of  the  leaders  which  soon  again  ensued.  Prince 


(8*)  On  the  11th  June,  1258,  thd 
piielates,  earls,  and  ^nearly  a  hundred 
barons"  appeared  at  this  meeting  at 
Oxford,  which  in  a  royal  **  letter  of  safe 
conduct "  of  the  2nd  June  is  caUed  a 
Parliamentum,  Each  party  choose  for 
themselves  twelve  for  a  committee  of 
twenty-four,  these  twenty-four  then 
choose  four  from  their  number,  and 
the  four  thus  elected  form  the  royal 
council  of  fifteen  persons.  The  com- 
mittee thus  elected  of  twenty-four^ 
demands  first  of  all  the  faithful  observ- 
ance of  the  charters  which  have  been 
to  often  sworn  to.  The  appointment 
of  the  chief  justice,  chancellor,  trea- 
surer, and  other  ofiQoers  to  be  elected' 
annually  shall  for  ever  reside  in  tiie 
committee.  Three  times  a  year  a  par- 
liament is  to  be  held:  on  the  6th  of 
October,  8id  of  February,  and  let  of 
June.  In  these  judicial  assemblies, 
the  chosen  counsellors  of  the  king 
shall  appear  (whether  they  be  sum- 
moned or  no),  to  deal  with  the  conmion 
business  of  the  realm,  in  so  far  as  the 
King  commands  it.  For  this  purpose 
twelve  persons  were  appointed  (two 
bishops,  one  earl,  nine  barons),  to  re- 
prebent  the  oommunitaa  in  such  further 


deliberations,  and  espeoiaUy  in  undai^ 
taking  the  burdens  of  the  ooiiiiiiimtto«. 
The  **  twelve  probet  hommes,  with  the 
King's  council  in  the  three  parliaments, 
shall  deal  with  all  the  pnblio  affidn  of 
the  nation ;  and  the  eommunUoM  shaU 
accept  as  settled  what  the  twelve  do." 
Other  ordlnanoes  also  weio  resolved 
upon.  The  assembly  chose  a  spe- 
cial committee  of  twenty-four  (three 
bishops,  eight  earls,  thirteen  bcoons),  to 
deliberate  upon  an  awnUvfUt  on  which 
matter,  however,  no  final  decision  was 
arrived  at  A  decree  farther  ordained 
that  in  each  county  ^^quaiuor  duereU 
etlegaJiB$miUie$'*^9xe  to  be  choeen  to 
deliberate  on  the  national  grievanoee 
and  report  thereon  at  the  next  parlia- 
ment. These  are  the  main  character- 
istic resolutions  of  the  Mad  Parliament 
at  OxfDrd,  which  the  Peers^  Report,  L 
101-127,  treats  of  in  detaiL  In  conse- 
quence of  the  application  of  the  elective 
principle,  the  central  government  now 
fell  into  the  hands  of  an  elected  national 
ministry,  consisting  of  fifteen  persons, 
the  majority  of  whom  were  hostile  to 
the  King,  and  thus  begins  a  systematic 
party  government 
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Edward  succeeded  (28th  May,  1265)  in  escaping  from  the 
captivity  in  which  he  had  been  kept  by  the  barons,  and  with 
a  hastily  collected  army  of  followers  surprised  the  insurgents. 
After  the  battle  of  Evesham,  in  which  Simon  de  Montfort 
himself  was  slain,  the  party  of  the  barons  appear  in  the 
course  of  a  few  months  to  have  been  entirely  scattered.  (8^) 

The  fourth  and  concluding  epoch  of  this  reign  takes  ex- 
ternally a  quiet  course  with  the  conclusion  of  peace,  an  amnesty, 
and  the  arbitrators'  awtods  (dictum  of  Eenilworth).  The 
King  once  more  takes  back  the  power  of  appointing  to  offices. 
Such  of  the  rules  laid  down  in  the  provisions  of  Oxford  as 
are  not  at  variance  with  the  royal  prerogative,  are  confirmed 


(3^  The  resolntioDB  of  Oxford  proved 
in  the  event  that  it  was  impossible  to 
apply  a  principle  of  election  to  the  in- 
formal and  inharmonious  vassals  of 
the  Grown  in  England.  **  Almost  a 
hundred  barons"  had  appeared  at 
Oxford;  but  even  this  comparatively 
small  number  of  lesser  Crown  vassals 
was  sufficient  to  pass  extravagant  reso- 
lutions. Those  members  elected  by 
the  lesser  vassals  appeared  only  as 
representatives  of  the  claims  of  the 
feudal  nobility.  In  the  elections  the 
Church  was  most  grudgingly  dealt 
with.  But  most  of  the  lesser  knights 
also  were  yet  iU  satisfied  with  the 
committee  of  estates  of  twelve,  which 
was  to  represent  them  once  and  for 
all.  Even  in  the  next  parliament 
(6th  October,  1258),  the  **  CammiMttat 
btuhdtarim  Angliss "  sends  in  a  sort  of 
loyal  address  and  a  complaint  directed 
to  Prince  Edward.  The  disunion  among 
(he  barons  increased.  In  45  Henry  IIL 
parliament  at  Winchester,  1261),  the 
King  lays  before  them  a  papal  bull, 
by  which  he  has  been  released  from 
bis  oath  to  observe  the  provisions  of 
Oxford,  and  which  in  like  manner 
absolves  the  prelates  and  laity  from  « 
their  oaths  in  respect  of  all  decrees 
prejudicial  to  the  King.  The  Bishop 
of  Worcester  and  Simon  de  Montfort 
on  the  other  hand,  summon  for  the 
21st  September,  1261,  an  assembly  at 
St.  Albans,  to  which  three  knights  are 
summoned  from  each  county.  The 
King  summons  for  the  same  day  a 
ooundl  at  Windsor,  and  commands  the 
sheriffs  to  send  the  said  knights  to  the 
King,  and  to  no  one  else,  **  <t^a  pr(h 
mi$$i$  cdUoquium  habituri'*  The  sub- 
sequent parliaments  in  vain  negotiate 
with  the  view  to  a  oompromiBe.  In  48 
Henry  III.  (narliament  13th  December, 
1263]^  the  dispute  between  the  King 


and  the  barons  is  referred  to  the  judg- 
ment of  the  King  of  France,  as  arbi- 
trator. This  judgment  is  published, 
and  declares  the  provisions  of  Oxford 
null  and  void.  In  48  Henry  IIL  (par- 
liament at  Oxford,  30th  March,  1264), 
the  barons  adhere  to  the  assertion  that 
the  provisions  so  solemnly  sworn  to, 
were  based  upon  Magna  Charta,  and 
declare  to  abide  by  them  until  the 
end  of  their  lives  (Hody,  359).  Im- 
mediately afterwards  the  barons'  war 
breaks  out;  the  King  is  vanquished 
and  taken  prisoner  in  the  battle  of 
Lewes,  on  the  12th  May,  1264.  On 
the  25th  of  May  peace  is  proclaimed ; 
in  twenty-nine  counties  conservators  of 
the  peace  were  appointed,  and  writs 
(dated  4th  June,  1264)  are  issued  sum- 
moning a  parliament,  to  which  also 
^^muUuor  de  legcdioribus  el  dueretio- 
rihua  MtUtHnu  ComitattUt  ndbitcum 
tractaturi  de  negotiU  predictis/*  were 
summoned.  At  this  parliament,  held 
at  London,  decrees  were  issued  by  the 
prelates,  barons,  and  the  communitas 
terrm  there  present,  pro  peiee  regni. 
But  now  a  rupture  takes  place  between 
Montfort  ana  the  Earl  of  Qloucester. 
In  49  Henry  IIL  (20th  January,  1265), 
a  parliament  is  held  in  London,  to 
which  were  summoned  the  Archbi^op 
of  York,  twelve  bishops,  sixty-five 
abbots,  thirty-six  priors,,and  the  Master 
of  the  order  of  the  Templars,  and  also 
five  earls,  and  seventeen  barons,  the 
last  named  probably  all  belonging  to 
the  party  of  Simon  de  Montfort  (Peers' 
Beports,  i  141-145).  But  there  is 
besides,  a  clause  to  the  effect  that  the 
Vicecomtes  are  to  send  two  knights 
from  every  county,  the  cities  and 
burghs  two  citizens,  and  the  cinque 
porto  each  four  men  to  the  assembly 
(see  note  at  end  of  the  chapter). 
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by  the  King  with  the  consent  of  parliament ;  and  after  severe 
tnals  we  find  Henry  again  in  the  parliament  at  Marlebridge, 
regulating  the  affairs  of  the  nation  as  law  giver,  thongh  he  has 
given  np  his  foreign  favourites,  and  has  repeatedly  confirmed 
Magna  Gharta.  (4) 

The  parliamentary  progress  in  this  chain  of  events  touches 
two  points : 

(i.)  The  right  of  the  Crown  vassals  to  assent  to  the  impo- 
sition of  acutagia  and  extraordinary  aids,  is  established  by 
more  than  twenty  precedents,  and  indeed  as  much  by  grant 
as  by  refusal. 

(ii.)  In  connection  with  the  tax-voting  assemblies,  the 
participation  of  the  magnates  in  the  promulgation  of  royal 
ordinances  also  revives.  A  number  of  the  legislative  reso- 
lutions of  this  period  were,  in  the  later  judicial  practice, 
put  on  the  same  footing  with  the  subsequent  parliamentary 
statutes,  and  were  enrolled  among  the  collections  of  laws; 
notably,  the  Provisioned  de  Merton  (Botuli,  cL  20  Henry 
ni.),  and  the  so-called  statv^um  de  Mwrleherge  (Botuli,  cl.  44 
Henry  IH.),  etc.  This  last  is  at  the  outset  described  as 
'^  provisiones,  ordinationes  et  statuta  sviscripta,'*  and  is  simi- 


(4)  The  important  precedents  in  the 
fourth  period  are:  In  49  Henry  III. 
(parliament  at  Wioehester,  8th  Sep- 
tember, 1265),  the  biBbops  were  sum- 
moned with  the  exception  of  the  four 
bishops  belonging  to  Montfort's  party. 
Also  a  number  of  secular  Crown  vas- 
sals, including  the  widows  of  the  earls, 
barons,  and  knights,  who  had  been 
slain  or  taken  prisoners  in  battle. 
The  landed  estates  of  the  rebels  were 
confiscated  and  distributed  amongst 
the  ••  friends  of  the  King."  The  frivo- 
lous and  faithless  conduct  of  the  King, 
however,  caused  the  Earl  of  Oxford 
again  to  appeal  to  arms,  and  to  play 
the  part  enacted  in  later  times  by  Duke 
Maurice  of  Saxony.  In  50  Henry  IIL 
(24th  August,  1266,  parliament  at 
Kenilworth),  a  commission  of  three 
bishops  and  three  barons  was  appointed 
by  the  King  et  a  haronHnu  eotuUiaribvs 
AnglisB,  to  provide  for  the  welfare  of 
the  oountrv,  and  for  those  who  had 
been  disinherited.  Those  six  are,  in 
like  manner,  to  choose  six  others.  The 
papal  legate  and  Prince  Henry  are  to 
decide  as  umpires.  The  so-caUed 
dictum  (award),  of  'Kenilworth  was 
agreed  on.  At  the  parliament  held 
at  Northampton  on  the  26th  of  October, 
the  verdict  of  the  twelve  was  pub- 
lished and  confirmed.     The  partisans 


of  Montfort  were  restored  to  their 
possessions  on  payment  of  five  yeanT 
income,  or  less,  from  their  estatois,  ac- 
cording to  the  gravity  of  their  offence. 
On  the  18th  of  November,  1367,  a  par- 
liament or  commune  eoneUium  regni 
was  held  at  Marlborough,  ^  cuL  mdiora- 
tionem  regni  et  expeditionem  justUimJ* 
There  were  present,  besides  the  mag- 
nates et  diacreti,  also  the  chief  justice, 
the  chancellor,  the  judges,  and  othen 
of  the  King's  oounoif.  The  resolutions, 
under  the  name  of  the  *^8iahUa  of 
Marleberge,"must  iJways  be  considered 
as  a  portion  of  the  national  leg^ation 
(Peers'  Beports,  i.  159).  In  53  Henry 
IIL  (parliament  at  Weetmipster),  the 
potentiores  of  the  cities  and  burghs, 
as  well  as  the  magnates,  were  invited 
to  the  solemn  translation  of  the  bones 
of  Eadward  the  Gonfessor  to  West- 
minster Abbey.  After  the  dose  of 
the  ceremony  the  nchHee  form  a  par- 
liament and  grant  a  twentieth  with 
the  consent  of  the  regni  maJore$ 
(Peers'  Report,  1.  161).  In  55  Henry 
III.,  on  the  13th  of  January,  1271,  at 
a  parliament  of  the  magnates  held  in 
London,  the  lords  and  others  who  had 
been  disinherited  were  completely  re- 
stored to  their  possessions  per  oommu^ 
nem  (useneum.  In  the  following  year 
Henry  IIL  died. 
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lar  in  form  and  contents  to  the  statutes  published  under 
Edward  I,*** 

Among  the  varying  fortunes  of  these  struggles,  the  advance 
of  the  Grown  vassals  towards  a  constitutional  position  is  un- 
mistakably evident.  After  numerous  confirmations  so  much 
had  been  achieved,  that  even  at  the  climax  of  each  successive 
reaction  there  is  no  longer  any  question  of  a  repeal  or  curtail- 
ment of  Magna  Gharta.  The  omission  of  articles  12  and  14, 
which  dealt  with  the  grant  of  scutdgia  and  atucUia,  was  com- 
pensated for  by  an  effectual  practice  of  grant  and  refusal. 
All  circumstances  appear  to  concur  favourably  to  originate  a 
constitution  of  the  estates  of  the  realm.  A  weak  and  faith- 
less monarch  endeavours  to  get  rid  of  the  disagreeable  gua- 
rantees of  Magna  Gharta ;  he  is  forced  on  five  different  occa- 
sions solemnly  to  recognize  their  validity.  He  endeavours  in 
the  old  way,  with  the  help  of  favourites  and  official  clerks,  to 
restore  personal  rule ;  the  power  of  the  prelates  and  barons 
drives  him  to  dismiss  these  counsellors,  to  banish  them,  and 
to  accept  the  great  officers  who  are  directly  forced  upon  him. 
His  chronic  state  of  pecuniary  embarrassment  compels  him 
constantly  to  assemble  parliaments ;  but  almost  every  demand 
is  met  by  statements  of  national  grievances,  which  the  Govern- 
ment sees  itself  compelled  to  redress.  Prelates  and  barons 
vie  with  each  other  in  an  opposition,  which  is  based  upon 
the  memories  of  the  Great  Gharter,  upon  common  interests, 
upon  an  increasing  respect  for  class  interests  and  associa- 
tions, and  upon  the  weakness  and  perverseness  of  the  King. 
The  discontented  barons  at  length  find  a  leader  in  Simon  de 
Montfort,  the  brother-in-law  of  the  King,  a  magnate  renowned 
alike  as  a  statesman  and  a  general.  Under  such  leadership 
the  nobles  succeed  for  the  first  time  in  vanquishing  the 
monarchy  in  open  battle,  and  in  taking  captive  the  King  and 
the  heir  to  the  throne. 

And  yet  the  great  successes  of  the  barons  are  neutraUzed 
with  marvellous  rapidity ;  no  parliamentary  constitution 
results  from  their  victory,  in  the  sense  of  the  feudal  constitu- 
tions of  the  Gontinent ;  because  as  a  fact  the  material  con- 
ditions of  a  parliamentary  constitution  were  still  wanting, 
alike  in  the  form  of  the  governmental  power,  and  in  the 
formation  of  the  estates. 

]aw8,  most  completely  into  the  ''Sta- 
tutes of  the  Beakn  "  (ISIO),  edited  by 
the  Beooid  Ck)mm1saion.  The  most 
notable  are  the  Proviaiones  de  Merton 
(statutes,  p.  1),  the  StattUum  Hibemim 
(p.  17)  the  provisions  touching  leap 
year  (p.  7),  the  Dietum  de  KenUwaHh 
(p.  12X  the  StatiUum  de  Marleberge 
(p.  19). 


It  is  from  the  precedents  giyen 
in  notes  1-4  that  the  aboye  results,  viz. 
the  right  of  the  barons  to  assent  to  the 
extraordinary  aids,  and  their  partici- 
pation in  the  most  important  decrees 
of  the  King,  are  deduced.  From  the 
so-called  Statute  of  Merton  onwards, 
a  nnmber  of  these  ordinances  were 
adopted  into  the  hiter  collections  of 
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In  the  first  place,  the  royal  rule  had  still  the  character  of 
absolutism.  All  sovereign  rights  still  appeared  as  emanations 
from  a  personal  wiU.  The  possessions  and  rights  of  the 
dominant  class,  the  position  of  the  vassals  of  the  towns,  every 
form,  normal  or  exceptional,  of  the  liberties  and  franchises, 
Tvas  still  based  upon  the  personal  decrees  of  the  king.  The 
limits  of  this  power  had  indeed  been  indicated  in  general 
outlines  by  Magna  Charta ;  but  the  executive  laws  were  still 
wanting  which  were  to  introduce  these  principles  into  the 
practice  of  the  Exchequer,  and  of  the  royal  county  and  local 
magistracies.  Against  the  decided  personal  will  of  the  king, 
neither  the  committee  of  the  King's  court,  nor  the  bureau- 
cratical  Exchequer  afforded  a  reliable  protection.  How  should 
the  discontented  magnates  in  such  a  constitution  establish  a 
check  upon  the  squandering  of  the  national  resources,  the 
abuse  of  the  discretionary  military,  financial  and  judicial 
powers,  unless  they  themselves  exercised  these  powers  ?  All 
political  administration  was  so  framed  as  to  receive  its 
impulse  directly  from  the  King  and  his  personal  advisers. 
This  bureaucratic  form  turned  all  the  influence  exercised  by 
the  magnates  in  the  direction  of  appointments  to  the  great 
offices  and  the  shrievalty.  They  were  thus  in  the  most  direct 
way  placed  in  possession  of  the  power ;  but  the  influence  and 
the  sagacity  even  of  the  most  clear-headed  leader  could  not 
hinder  the  immediate  abuse  of  this  power ;  an  abuse  which 
was  at  once  itself  felt  by  the  opposite  party,  as  well  as  by  the 
lower  classes,  and  incited  them  to  resistance.  Every  exercise 
of  the  rights  of  sovereignty  was  regarded  by  jealous  partisans 
as  despotic  ;  and  every  refusal  of  a  favour  was  interpreted  by 
adherents  as  an  insult  and  a  reason  for  revolting.  Without 
any  fault,  so  far  as  is  proved,  of  the  great  leader,  the  un- 
limited power  was  converted  into  a  party  instrument  in  the 
hands  of  the  victorious,  but  politicaUy  speaking  inexperienced 
party.  The  dissatisfaction  and  reaction  that  ensued,  restored 
the  so-called  "King's  friends,"  i.e.  foreign  adventurers, 
covetous  dependents,  and  officious  clerks  to  their  former  posi- 
tions. As  the  monarchy  is  in  no  direction  equal  to  the 
situation,  there  arises  that  wavering  and  apparently  aimless 
struggle  which  we  have  seen. 

But  regarded  from  below  also,  the  Grown  vassallage  still 
lacked  the  form  for  an  adequate  representation  as  a  collective 
whole.  Their  feudal  position  excluded  the  sub-vassals,  as  it 
did  all  the  other  freeholders,  from  equality  with  the  Crown 
vassals.  In  this  period  the  Grown  vassals  still  comported 
themselves  as  the  communitas  terras,  as  a  matter  of  course 
and  in  good  faith,  knowing  that  they  had  the  nation  at  their 
back.    In  another  direction,  however,  the  esprit  de  corps,  and 
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the  Belf-esteem  of  militaxy  honour  confirmed  the  lesser  King's 
vassals  in  the  idea  of  their  being  pares ;  whilst  the  princely 
lords,  who  were  related  to  the  royal  house,  and  also  the  pre- 
lates, refused  to  recognize  such  an  equality,  which  in  point  of 
numbers  would  have  placed  them  in  a  modest  minority.  An 
election  of  representatives  of  the  inferior  nobility  to  attend  a 
coneiliwni  regis  could  no  more  be  successful  in  those  times 
than  at  the  present.  If  real  political  performances  were  to  be 
represented,  the  thousands  of  sub-vassals,  the  freeholders  and 
the  towns  were  of  greater  importance  than  the  lesser  barons. 
The  attempt  to  aUow  only  a  hundred  "  barons "  at  the 
Parliament  of  Oxford  to  participate  at  the  election  of  a 
national  committee,  resulted  in  an  immoderate  assertion  of 
feudal  claims.  The  personal  rule  is  followed  by  a  personal 
opposition  rule  with  confiscations,  banishments,  and  bloody 
struggles,  in  which  on  both  sides  the  followers  are  sacrificed, 
whilst  the  great  lords  introduce  among  one  another  private 
warfare,  letters  of  challenge  and  all  the  ceremonial  of 
chivalry;  a  state  of  things  which,  under  an  impotent  and 
perverse  Government,  appears  worse  than  the  previous  national 
grievances. 

There  was  still  something  incomplete  in  these  constitutional 
conditions  which  neither  the  spiritual  nor  temporal  barons 
were  able  of  their  own  energy  to  surmount.  It  consisted  in 
the  onesidedness  of  each  social  class  interest,  so  that  each 
party  of  the  barons  after  gaining  the  victory,  knew  of  no 
other  use  for  the  absolute  political  power,  than  to  advance 
and  enrich  themselves  and  tiieir  pajrty.  In  like  manner  from 
those  party  struggles  no  form  was  discoverable  for  giving 
the  lesser  barons  a  constitutional  position  by  the  side  of  the 
greater,  and  for  securing  to  the  freeholders  of  the  land  the 
portion  belonging  to  them,  side  by  side  with  both.  Only 
the  negative  experience  had  as  yet  been  made  that  it  was 
unadvisable  to  form  the  inferior  nobility  into  a  body  of 
electors.  The  politic  leader  of  the  party  of  the  nobles  had,  it 
is  true,  found  a  form  for  the  representation  of  the  larger 
communitas,  but  it  was  once  more  lost  in  the  party  conflict. 
It  was  reserved  to  the  able  successor  of  Henry  III.  to 
develop  the  third  element  which  was  still  wanting  in  the 
representation  of  the  State. 

That  third  factor  is  the  collective  body  of  the  mb-vmsah  and 
the  freemen  of  England.  The  communitas  of  the  counties  and 
cities  had  been  hitherto  excluded  by  the  feudal  system  from 
immediate  participation  in  national  affairs.  This  defect  had 
been  involuntarily  acknowledged  on  all  sides.  From  the 
commencement  of  the  reign  of  Henry  III.  the  attentions 
paid  to  them  are  increased.     They  are  requested  to  bring 
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forward,  by  depnties,  their  complaints  against  the  sherifiGs; 
they  are  employed  in  reforming  and  raising  the  taxes ;  they 
are  offered  the  election  of  their  own  sheriffs ;  and  in  1258 
they  are  invited  to  choose  two  knights  *^  vice  omnium  et  singu- 
lorum,''  in  order  that  these  shall  appear  to  deliberate  upon 
the  atuvUia,  "  coram  consUio  regis,'*  In  1261  Simon  de 
Montfort  summoned  three  knights  from  each  county  to  a 
deliberation  upon  the  *'  State  business/'  whilst  the  King  in- 
vited the  same  deputies  to  his  council  at  Windsor.  But  aft^ 
Henry  had  been  taken  prisoner,  Simon  de  Montfort  sum- 
moned, in  the  King's  name,  two  knights  from  each  county, 
and  two  citizens  from  a  number  of  townships  to  a  national 
council  on  the  28th  of  January,  1266 ;  and  so  in  a  certain 
sense  this  epoch  may  be  said  to  close  with  the  birth  of  the 
Lower  House. 


Note  to  Ghafteb  XIX. — ^The  germB 
of  a  representation  of  the  ahires  and 
cities  by  ohoeen  members  appear  at 
the  dose  of  this  period  as  first  at- 
tempts. In  the  older  political  con» 
troversial  writings  erroneous  stress 
was  laid  npon  events  which  contain 
notbing  about  the  participation  of  shires 
and  cities  in  the  voting  of  taxes  and 
in  legislation.  The  oldest  precedent 
is  said  to  have  occurred  in  15  John, 
in  a  military  summons,  containing  the 
following  clause :  '*  that  quatmor  discreH 
milUeB  from  each  shire  shall  be  chosen 
in  the  first  county  court  ad  loguendum 
nobisoum  de  negotiis  regni  noelri," 
Here  only  confidential  men  are  meant, 
witii  whom  the  King  wishes  to  de- 
liberate at  the  time  when  the  invasion 
from  France  was  threatening ;  the 
question  is  here  neither  one  of  Laws  nor 
of  the  granting  of  aids,  nor  does  it 
appear  whether  the  assembly  was 
actually  hdd  or  not  In  10  Henry 
HI.  (1226)  writs  were  addressed  to  the 
sherifEs  of  Gloucester  and  of  seven  other 
counties,  with  the  command  to  have 
quaiuor  milUes  de  legalioribuB  et  dii- 
eretiortbuB  chosen  by  the  mUites  and 
probi  homines  of  the  shire.  But  the 
pMiuor  mUites  are  only  to  appear  as 
mdictors  of  the  Viceeomiies  concerning 
a  violation  of  Magna  Gharta.  In  58 
Henrv  III.  (council  at  Westminster) 
the  sheril&  were  ordered  each  to  send 
two  legaUa  et  dieoretos  mUites  to  Hhe 
council,  ^*viee  omnium  et  Hngulorum 
eorundem  ad  providendnmy  quale  auasi- 
Uum  ncbis  in  tanta  neceseitate  impendere 
voluerunL**  In  like  manner,  writs  are 
addressed  to  the  bishops  with  directions 
to  assemble  the  ^  arehidiaeonos,  -viroB 


rdigtMOB,  et  eHerwn*  in  their 
to  deliberate  upon  a  subsidy.  The 
lower  clergy  are  then  to  send  their 
proxies  and  report  their  resolutiona. 
The  Peers*  Report  (L  56)  acknowledges 
this  to  be  the  first  documentary  evi- 
dence of  an  attempt  to  send  represent- 
atives of  corporations  to  a  council.  But 
the  question  is  here  only  one  of  a 
participation  of  the  lesser  vassals  of 
the  Crown  in  a  deliberation  touching 
extraordinary  aids.  Now  for  the  first 
time  the  attempt  was  made  to  grant 
them  a  definite  share  in  the  proceedings 
side  by  side  with  the  greater  buons, 
in  the  person  of  two  representatives 
chosen  from  their  midst,  instead  of  the 
genend  collective  summons  by  the 
sheriff,  projected  by  the  charter.  In 
like  manner  the  two  knights  mentioned 
in  the  writ,  were  not  snuunoned  direct 
to  paAioment,  but  only  to  appear 
**  coram  eonoUio  noUro"  (Parry,  Par- 
liaments, xiiL).  This  event  is  of  im- 
portance as  beinff  the  first  form  of  a 
representation,  tnough  only  of  ibe 
Crown  vassals,  and  only  for  money 
grants.  In  42  Henry  UI.,  at  the  Mad 
Parliament  at  Oxford,  this  elective 
pinoiple  adopts  a  new  form,  about  a 
nundred  barons  being  convened  to  the 
pariiament  itself,  that  is,  for  the  most 
part  lener  barons,  and  a  committee  of 
twelve  chosen  from  those  there  as- 
sembled; an  application  of  the  principles 
of  suffrage,  which  at  last  leads  to  a 
civil  war.  But  here  also  it  is  only  the 
Crown  vassals  that  are  meant.  lu  the 
summer  of  1261  (45  Henry  IIL),  the 
Bishop  of  Worcester  and  Earl  Simon 
convoked  an  assembly  at  St  Alban's 
for   the  21st  September,   1261,  with 
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the  order  that  three  knighta  of  each 
ootuity    should  appear,   to  deliberate 
in  oommon  npon  national  affairs.    The 
King,  on  the  other  hand,  fixed  the  same 
day  for  a  council  at   Windsor,  and 
commanded  the  dieriffs  to  send   the 
said    knights   to   the    King   ''mipra 
fTcmiuu  eoUoquivm  habituri"    This 
WBB  certainly   an  attempt  to  convene 
repreeentatives    of    the    shires  for  a 
lefdalative  assembly  (Peers'  Beport,  i. 
433);  bat  it  was  made  in  a  tumnltnous 
and  discordant  manner,  and  its  result 
was  BO  nnsnccessful,  that  it  conld  not 
rank  as  a  precedent.    In  48  Henry  III., 
at  the  Parliament  held  in  London  on 
the  24th  of  June,  1264,   whilst   the 
King  was  tilie  prisoner  of  the  barons, 
by  orders  issued  to  the  conservators  of 
the  peace  four  knights  were  summoned 
firom  each  of  twenty-nine  shires  in  the 
following  formula :  '*  Vcibis  nymdamua 
quatuor  de  hsgaUoribus  et  diioretioribuB 
miUUbut  dieti  comitatutj  par  cuaenmrn 
efuBdem  comitatus  ad  hoc  eleeto8,ad  nos 
pro  Mo  eomitatu  tZZo  mittatis.    tia  quod 
nnt  ad  nos  Londiniy  in   odavis,  etc., 
nobiseuM  tractaluri  de  negotiis  (nosttis 
et  regni  nostrt)  prtBdictUr     But    the 
question  here  touches  only  the  restor- 
ation   of  the  national  peace,  and  a 
deliberation  oonoeming  it,  with  four 
trusted  men.    As  the  **iidelic$  nostH" 
are  mentioned,  it  is  eyiaent  that  only 
Crown  vassals  can  be  intended.    It  is 
likewise  proved  that  the  grant  of  a 
twentieth  in  this  year  was  only  made 
by  the  prmlati  et  magnaiee,    (Parry, 
Parliaments,  xiiL).      It  was  not  until 
49  Henry  III.,  at  a  Parliament  held 
in  London,  on  the  2(Hh  of  January, 
1265,  that  the  first  precedent  of  the 
summons  of  deputies  of  the  shires  and 
cities  occurs.    The  ELin^,  who  was  still 
a  prisoner  of  the  barons,  issued  personal 
writs  to  one  hundred  and  twenty-two 
cleorgy    and     twenty-three     temporal 
banms,  ^ad  traotandum  ndbiscwn  0t 
cum  coneUio   noetro,  necnon   et    aliie 
arduU    reqni  noetri  negotiis**       And 
then    further,   ^^Itern  mandatum    e&t 
singtdis    VieeoomiUtms  per    Angliam, 
auod   venire  faeiant  duos  mUUes  de 
tegaliorHms  et  diserettonbus  mUit/Oms 
singuhrum    eomittxtuum,    ad    Segem 
Londiniy  in  oetabis  pradietis  in  forma 
supradicta.      Item  in  forma  prmdicUi 
seribUur    eivibus    Lincoln,  et   otsteris 
Burgis  AnglisSf  quod  mittant  in  forma 
prsBdieta    duos  ex  diseretiortbus    tam 
oivOms  quam  hurgensibus  suis.    Item 
mandatum  est  baronibus  de  probis  hom^ 
inibus  quinque  portuum,  quod  mittaiU 


auaiuor  de  iMolioribus  et  discretiori- 
bus**  etc.  The  text  of  the  writs 
addressed  to  the  sheriffs  and  towns 
has  indeed  not  been  preserved  to  us, 
but  probably  nearlv  agrees  with  those 
addressed  to  the  Gmque  ports.  *^lta 
quod  sint  ibi  in  oetavis  prtsdietis  no- 
oiscwn  et  cum  prxlaUs  et  magnatibus 
regni  tractaturi  et  super  prasmissis 
auxUium  impenswri^  etc.  With  this 
act  a  form  oi  summoning  the  oommuni- 
fates  regni  originates  with  the  follow- 
ing innovations : — 

(i.)  Not  only  were  representatives  of 
the  lesser  Orown  vassals  convened,  but 
the  shires  and  a  number  of  towns  as 
such,  were  represented  by  two  members 
of  the  body  of  the  community  of  the 
shire  and  the  citizens. 

(it)  These  representatives  were 
directly  convened  to  deal  with  the 
business  of  the  nation ;  no  longer  as 
formerly,  merely  for  the  military  levies, 
or  for  peace  negotiations,  or  for  particu- 
lar j  udicial  and  administrative  purposes. 

This  is  therefore  the  act  which  origi- 
nated the  later  Lower  House.     The 
majority  of  the  older  historians  of  the 
Oonstitution  have  rightly  recognized 
this ;  as,  for  instance,  Spelman,  in  his 
*'61ossarium,"  under  the  word  ^''Par- 
Uamientum^*  and  again   in  his  special 
treatise  on  Parliamento.     The    same 
result  is  deducible  from  the  reprint  of 
the  Parliamentary  writs   by  Prynne 
(1659-1664),  and  from  Dugdale*s  '*  Sum- 
mons,*' but  principally  from  the  Peers* 
Beporte  on  the  dignity  of  a  Peer,  vols. 
L  and  v.    Among  more  recent  treaUses, 
this  has  also  been  acknowledged  as  a 
safe   deduction  by  Hallam   (**  Middle 
Ages**),    and  Parry   (** Parliaments," 
xii.).    The  summons  of  1265,  however, 
does  not  as  yet  show  how  far  the  con- 
vocation of  the  shires  and  cities  was 
constitutionally  necessary  for  the  pub- 
lication of  decrees  and  the  deliberation 
upon    subsidies.     The   circumstances 
attending    the    convention    were   of 
such  an  extraordinary  kind,  that  the 
necessity  of  a  repetition  did  not  as  yet 
result  from  them.    It  was  with  such 
councils  almost   as  with  Henry   the 
Second's   assembly  of  notables;  they 
cease  again,  simply  owing  to  the  fact 
that  the  King  no  longer  summons  such 
extraordinary  assemblies.     After  the 
overthrow  of  Simon  de  Montfort  and 
his  party,  all  that  we  hear  of  is  the 
restoration  of  the  ancient  constitution 
and    national   ri^ts.      The    further 
eoneUia  held  by  Henry  III.  are  sum- 
moned in  the  ordinaiy  way  by  per- 
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sonal  writs  addressed  to  a  number  of  ampton  a  hundred  years  before;  tiie 

prelates   and    magnates  ;    only    from  lesser  vassals  and  the  freeholders  had 

these  oonncils  the  later  money-g^nts  for  the  first  time  been  combined  into 

proceed;  only  from  them  the  stotutes  a   body,  and   had  the   consciousness 

of  Marlebridge.     The  event  of  1265  that  to  them  belonged  under  oertain 

was  of  moment  in  the  same  way  as  circumstances  a  shive  in  the  King's 

the  Assizes  of  Clarendon  and  North-  council. 


CHAPTER  XX. 

®|ie  dass-telations  of  ^t  ^nglo^iBtorman  ^etfolr. 

At  the  close  of  this  period  we  must  summarize  from  all  the 
conditions,  which  we  have  hitherto  traced  in  detail,  the 
iniSuence  of  the  feudal  system  upon  the  formation  of  the 
Anglo-Norman  estates.  After  the  close  of  the  first  century 
from  the  Norman  Conquest,  the  law  work  of  Glanvill  displays 
to  us  the  English  feudal  law  complete  in  its  technical  develop- 
ment. The  "  Liber  Niger  "  (edit.  Heame)  gives  a  sketch  of 
the  greater  feudal  estates  in  the  same  period,  while  the  col- 
lection of  Testa  de  Nevill  (edit.  1807)  furnishes  one  for  the 
close  of  the  period. 

At  the  beginning  of  the  period  the  Norman  Crown  vassals 
evidently  regarded  themselves  as  a  ruling  class;  the  sub- 
vassals  were  looked  upon  almost  as  a  middle  class,  the  rest 
of  the  population  as  vulgar  rdturierBy  as  nearly  as  possible  Uke 
the  class  liable  to  the  ''  taille  "  in  France.  The  feudal  system, 
by  blending  office  and  property,  and  by  turning  all  relations 
of  dependence  into  those  of  service,  had  everywhere  the 
tendency  to  create  an  hereditary  ruling-class  and  an  hereditary 
serving-class.  In  England  it  was  the  power  of  the  monarchy 
which  checked  this  process  of  development.  The  royal  power 
was  here  strong  enough  to  keep  the  spiritual  and  the  temporal 
power,  the  military  and  civil  departments,  and  the  personal 
right  of  honour,  as  well  as  the  hereditary  right  of  property, 
within  their  fixed  and  proper  limits,  to  make  every  higher 
right  in  the  State,  dependent  upon  higher  performances  f(yr 
the  State,  and  not  to  allow  the  nobility  and  knighthood  to 
become  an  aristocracy  of  birth,  but  to  keep  them  upon  the 
level  of  a  "  class-right."  The  imperfect  development  of 
estate  privileges  is  decidedly  the  strong  side  of  these  institu- 
tions ;  and  one  which  rendered  the  formation  of  a  vigorous 
parliamentary    constitution    possible    in    the   next    period. 
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Through  the  power  of  the  monarchy,  in  England,  the  com- 
bination of  property  with  State  duties  and  with  political  rights 
was  guided  into  grooves  different  from  those  on  the  Continent, 
and  formed  the  foUowing  degrees : — 

I.  ^i&e  QDIass  of  ^t  CEfteatet  VBimXs^  which  is  subject  to 

the  greatest  change,  embraced  in  its  original  distribution 
after  the  Conquest  those  men,  who  had  already  on  the  Con- 
tinent enjoyed  the  rank  of  count,  or  who  had  brought  whole 
divisions  to  the  army.  The  estates  of  the  twenty  greatest 
feodaries  in  Domesday  Book  contain,  according  to  the  ordi- 
nary computation ;  793,  489,  442,  298,  280,  222,  171,  164, 
182,  180,  128,  119,  118,  107,  81,  47,  46,  and  88  knights'  fees 
with  various  appurtenances.  In  an  analogous  position  with 
regard  to  property  were  the  bishops  and  many  abbots.  If  the 
comparative  smallness  of  the  knights'  fees  be  borne  in  mind, 
and  the  constant  diminution  of  the  lordships  by  subin- 
feudation, it  will  be  seen  that  they  were  originally  much 
smaller  than  the  duchies  and  earldoms  of  the  Continent.  Of 
still  greater  importance  was  their  want  of  compactness,  which 
dated  from  the  Anglo-Saxon  period,  the  possessions  of  the 
four  greatest  feudatories  being  scattered  throughout  from  six 
to  twenty-one  counties.  Between  these  lay  the  royal  demesnes 
and  the  estates  of  lesser  vassals  in  all  the  counties.  The 
landowners  accordingly  could  not  consolidate  themselves,  for 
the  strict  law  of  escheat  on  failure  of  an  heir  to  the  fee,  or 
confiscations,  would  often  bring  back  the  same  estate  to  the 
Crown  several  times  in  a  single  century.  The  great  feuda- 
tories of  the  time  of  the  Conquest  are  all  found  during  the 
first  century  among  the  rebellious  vassals.  The  three  greatest 
grants  were  recalled  by  the  Conqueror  himself.  As  a  rule, 
however,  the  older  lordships  remained  intact,  and  were 
referred  to  in  the  Exchequer  as  extraordinary  fees  under  the 
name  of  "capital  honours."  Their  sub-vassals  who  were 
scattered  throughout  the  counties  were  summoned  by  the  royal 
Vi^ccnne,.  ThI  formation  of  a  compact  miUtaty  power  was 
thus  actually  and  legaUy  hindered  by  the  prohibition  of  private 
fortresses,  and  by  the  oath  of  allegiance  paid  by  the  sub- 
vassals  to  the  King.  The  same  impediments  checked  the 
power  of  forming  great  feudal  courts,  which  became  in  later 
times  more  and  more  confined,  owing  to  the  system  of  itinerant 
justices  and  the  permanent  central  tribunals,  and  was  further 
diminished  at  each  successive  re-grant.  The  Norman  Period 
was  certainly  not  deficient  in  external  splendour.  Many  a 
manorial  household  formed  a  small  court  with  the  ancient 
court  offices,  which  were  sometimes  even  hereditary.  Many 
lords  are  described  as  being  owners  of  parks ;  certain  of  them, 
with  royal  permission,  possessed  a  fortified  castle.    In  the 
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charters  addressed  to  their  men  and  tenants,  they  made  use 
of  the  style  of  the  royal  charters  :  "  Dapifero  meo  et  omnibus 
hominiims  meia,  tarn  Francis  quam  Anglis.''  But  with  all  this 
splendour  there  was  no  solid  foundation,  and  most  especially 
ibe  support  found  in  faithful  vassals  was  lacking.  After  aU, 
the  eminent  position  of  these  lords  was  more  an  actual  than 
a  legal  one.  The  barones  majores,  indeed,  appeared  in  the 
military  array  as  bannerets;  their  reliefs,  wardships,  and 
marriages  form  the  principal  items  in  the  Exchequer  (Dialogus 
de  Scacc,  ii.  c.  10),  and  in  the  rating  of  the  rdevia  and 
amerciaments,  they  had  the  undesired  honour  of  a  higher 
scale.  As  a  matter  of  course  at  the  royal  assizes,  the  barones 
majores,  being  summoned  to  'Court  by  name,  were  put  before 
the  squireless  knights.  But  if  in  spite  of  these  things,  no 
hereditary  dynastic  families  arise  in  England,  and  the  position 
of  the  great  vassals  remains  based  merely  upon  class-rights 
and  privileges,  as  in  the  Anglo-Saxon  period,  when  the  great 
Thane,  as  such,  has  no  greater  WeregeU  than  the  county 
Thane,  it  is  due  to  the  •conjunction  of  tiie  following  circum- 
stances': — 

(i.)  Firstly,  to  the  difference  in  origin,  because  in  England 
the  lord^s  position  was  not  founded  upon  Seigneuralty  (that 
is,  the  transference  of  military  service  from  the  small  to  the 
great  landed  estates),  but  upon  the  police  protection  of  the 
HUforcL  Besides  this  the  monarcny  did  not  allow  any 
extension  of  the  manorial,  judicial,  and  police  powers  to  arise, 
and  no  privileged  right  to  a  court  of  peers,  and  no  exception 
to  military  service;  but  by  the  assize  of  arms  it  rather 
raised  to  a  living  military  institution  that  popular  array 
which  in  the  northern  counties  had  always  remained  able 
to  take  the  field.  The  haughty  bearing  of  the  martial  classes 
against  free  civilians  found  therein  an  effectual  barrier. 

«(ii.)  It  was  also  due  to  a  difference  in  its  development. 
After  the  reign  of  Henry  I.  the  great  bishop,  Roger  of  Salis- 
bury, whose  family  for  a  hundred  years  occupies  so  eminent 
a  position  in  the  administration  of  the  realm,  is  to  be  regarded 
in  some  measure  as  the  founder  of  a  new  of&cial  nobility, 
the  distinguished  members  of  which  not  only  find  their  way 
into  the  bishops'  sees,  but  also,  by  grant  of  manors  and 
by  marriage,  into  the  great  nobility,  such  as  the  Bassets, 
Clintons,  Trussebiftts,  etc.  At  the  close  of  every  two  genera- 
tions of  this  period  tho  larger  portion  of  the  greater  baronies 
appear  to  have  passed  into  the  possession  of  other  families. 
As  early  as  the  commencement  of  the  twelfth  century  the 
great  nobles  of  the  conquering  army  were,  in  consequence  of 
their  unsuccessful  rebellion  against  the  monarchy,  dispossessed 
of  their  original  estates.    Under  Henry  II.  the  newer  ofiSicial 
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nobility  already  forms  the  majority  of  the  body  of  great  barons, 
whose  descendants  take  the  lead  among  the  barons  of  Magna 
Charta.  Other  families  again  appear  in  the  foreground  of 
the  barons'  war.  The  English  prelates  also  are  not  local 
rulers,  after  the  manner  of  the  French  and  German  electors 
and  bishops,  but  an  official  nobility,  which  conducts  the  great 
business  of  the  nation  in  comi^oli  with  the  secular  official 
nobility,  and  On  that  account  with  all  the  more  uniformity. 

(iii.)  The  striving  after  an  hereditary  position  for  the  ruling 
class  accordingly,  in  England,  takes  a  direction  not  towards 
the  foundation  of  independent  local  lordships,  btit  towards  a 
participation  in  the  supreme  council  of  the  Crown.  This 
personal  vocation  must,  according  to  the  nature  of  the  case, 
be  confinecl  to  the  jGrstDom  alon&.  In  the  same  manner  the 
heavy  burdening  with  military  service  and  taxation  leads  to  a 
limitation  "Of  the  privilege  to  the  firstborn,  and  thus  lays  the 
foundation  di  the  hereditary  peerage,  which  arises  in  the 
following  epochs.  (1) 

n.  TE^^t  ^ftbia  (E\b$%  iiras  formeil  hj  the  lesser  Grown 
vassals,  gradually  blending  with  the  stib-vassals.  (2) 


(1)  On  the  fdMnaiidki  of  the  class  bf 
the  higher  nobility,  and  subsequently 
of  the  knighthood,  I  mify  be  permitted 
to  refer  ntj  readers  to  my  treatise. 
**  Adel  und  Ritterschaft  in  England  '^ 
(Berlin,  1853,  8vo.)i  upon  which,  how- 
ever, the  liuthoiities  of  Hallam  and 
Allen,  and  liie  older  ones  of  Selden 
and  ]>agdale,'haTe  here  and  there  hod 
too  great  an  influefl^e.  As  to  the  first 
distribution  of  landed  property  by  the 
Conqueror,  of.  above,  pp.  424-128 
(EUis,  "Introduction,"  i.  226  aeg.)* 
The  mannldrln  which  the  eHates  of  tne 
magnates  were  mingled  together,  is 
shown  by  the  following  survey  of  the 
number  of  hides  Qiidt^  in  Sussex,  in 
which  county  the  manorial  possessiotis 
are  especially  numerously  represented: 
Earl  AOger,  818  manors;  William  of 
Warenne,  620;  Earl  Moreton,  520; 
William  of  Braiose,  452;  the  Arch- 
bishop of  Ganterbuihr,  214 ;  Earl  Oro, 
196;  the  Bishop  of  Chichester,  184; 
Bishop  Oiibem,  149;  'ih«  Abbot  of 
Fecamp,  135;  Battle  Ohuroh,  60;  the 
King,  59;  the  Abbot  of  St.  Peter,  39; 
the  Abbot  of  St.  Edward,  21 ;  Odo  and 
Eldred,  10 ;  the  Abbot  of  Westminster, 
7.  As  to  the  supposed  estates  of  earls, 
borones  majarei,  and  minoreB  of  this 
period,  cf.  above,  p.  288. 

(2)  The  formation  of  the  English 
knighthood  is  in  its  final  result  de- 
scnoed  in  the  Tetta  de  NeviXU  nve 


^Lib6r  Feodorum  in  cwrh,  Scacoarii 
tempore  Henry  IIL  and  Edvoard  L  (1 
•vol.,  folio,  1807),  (Record- Commission). 
7he  enumeration  of  all  the  small 
'Crown-fiefs,  the  tenures  by  frankal- 
moign, and  the  amount  of  the  wsutagxa 
and  auadia  paid  by  each  Crown  vassal 
prove  to  us,  that  upon  the  foundation 
of  possessions  like  these,  no  separate 
class  could  be  built  up;  ihdeed,  the 
'lesser  Crown  vassals  were  sure  to  lose 
themselves  in  the  mass  of  the  sub- 
vassals,  who  frequently  possessed  two, 
three,  four,  ahdmote  knights'  fees,  and 
'in  whom  the  old  Saxon Tbanehood  was 
"alBo  represented.  How  doubtfvd  in 
many  points  the  line  of  demarcation 
was,  is  shown  by  the  cotinty  of  York, 
where,  of  one  hundred  and  hye  Crown 
vassals,  only  twenty-nine  are  large 
land-owners ;  the  rest  were  as  a  riUe 
described  as  Thanes  of  the  King, 
whilst  they  are  only  in  possession  of 
desolated  lands,  which  at  the  time  of 
Domesday  Book  could  not  possibly 
perform  a  ki^gHts*  service.  The  word 
**  ffif20s  "  sometimes  designates  a  simple 
horseman,  and  sometimes  an  important 
possessor  of  great  knights'  fees.  Even 
this  use  of  l£e  term  expresses  that  the 
tenures  of  property  and  the  perform- 
ances in  the  commonwealth  are  each 
considered  separately,  and  that  accord- 
ingly no  separate  class-relations  are  in 
existence,  arising  from  the  blending  of 
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The  lesser  Grown  vassals  differ  in  no  way  from  the  greater 
in  respect  of  their  tenure.  They  are  directly  enfeoffed  of  the 
King,  and  are  competent  to  sit  in  judgment  upon  every  Crown 
vassal,  as  pares  of  the  Curia  Regis,  so  soon  as  they  are  sum- 
moned to  it.  Many  of  them  find,  in  influential  offices,  a  posi- 
tion which  is  outwardly  also  equal  to  that  enjoyed  by  the  great 
vassals.  Of  the  original  number  of  about  four  hundred 
ha/rones  minores,  the  majority  were  probably  from  the  first 
owners  of  knights'  fees  in  Normandy,  or  younger  brothers  and 
sons  of  such  possessors ;  and  the  rest  the  holders  of  small 
court-offices,  as  the  under-chamberlain  Herbert,  the  four 
cooks,  the  carpenter,  the  bow-stringer,  the  forester,  the 
falconer,  the  steward,  the  porter.  Only  in  a  few  cases  do  the 
names,  like  Oswald,  Ealred,  Grimbald,  Eadgar,  Eadmund, 
and  Allured,  indicate  Saxons. 

Of  the  great  number  of  the  sui'tenentes  (7871)  in  Domes- 
day Book  apparently  less  than  half  are  really  subinfeudated 
sub-vassals ;  they  are  for  the  most  part  Saxon  Thanes,  and 
free  followers  doing  service,  among  whom  formal  subin- 
feudation made  only  slow  progress  (above,  p.  126).  So  far 
as  such  investiture  took  place,  the  possessions  of  the  ecclesi- 
astical mesne  tenures  seem  to  be  on  the  average  somewhat 
greater  than  those  of  the  secular  tenants.  The  sub- vassals^ 
who  had  themselves  received  more  than  a  knight's  fee,  might 
also  themselves  have  sulhtenentes  under  them.  The  majority 
of  the  Norman  sub-vassals  were  probably  at  the  Conquest  the 
dependents  of  the  greater  feodaries,  younger  brothers  or  sons, 
servants,  soldiers,  or  other  people  who  had  been  till  then 
landless.  About  half  of  them,  as  far  as  can  be  judged  from 
the  names,  were  Saxon  Thanes  who  kept  their  old  possessions 
— and  who  had  become,  very  much  against  their  will,  subject 
to  Norman  lords. 

In  respect  of  the  amount  of  their  landed  property,  the  two 
-classes  appear  from  the  first  equal.  Their  feudal  possessions 
were  comprised  in  the  soil  with  its  customary  rights.  Upon 
•the  estate,  endowed  with  manorial  rights,  the  landowner 
raises  through  his  bailiffs  {pnepositif  reeves,  stewards)  the  cus- 
tomary dues ;  and  being  generally  represented  by  them,  holds 


personal  rights  and  duties  ynth  poases- 
siun.  The  homagium,  too,  does  not  ex- 
press such  rights.  It  is  an  established 
fact,  that  an  oath  of  allegiance  can  be 
taken  to  a  private  indiridual  for  a  fief 
and  the  grant  of  an  estate  in  retnrn  for 
service;  without  them,  certainly  only 
to  the  King  (Bracton,  it.  a  8§,  sec.  6). 
It  is,  moreover,  useless  to  try  to  import 
from  the  Continent  into  England,  a 
•technical  distinction  between  kotnagium 


Uginm  and  Hmplum.  The  ligium  means 
the  feudal  oath  generaUy  (GlanvilU 
iz.  c.  1 ;  Bracton,  ii.  c.  35,  37 ;  Fleta, 
iii.  c.  16,  sec.  16;  Britton,  o.  66). 
The  honour  of  serving  the  King  be- 
longs in  the  first  place  to  the  greater 
land-owners,  and  is  therefore  considered 
all  the  greater  honour  for  the  lesser  land- 
owners. To  be  a  '*  liege  subject  of  His 
Majesty  "  is  still  regaled  by  the  Eng- 
lishman of  the  present  day  as  an  honour. 
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his  court  in  the  forms  of  the  court  baron  and  customary  court, 
and  by  virtue  of  later  grant  a  royal  local  magisterial  court  or 
court-leet.  But  the  possession  of  a  manor  is  independent  of  a 
military  enfeoffment,  and  we  even  meet  with  manors  in  the 
possession  of  socmanni.  In  like  manner  the  position  of  a  law- 
man {JLiber  et  legalis  homo)  is  independent  of  a  knight's  fee. 

The  uniform  pressure  which  the  royal  power  exercised  upon 
the  greatest  as  upon  the  least  of  the  vassals,  was  sure  in  this 
state  of  things  to  make  all  the  lesser  vassals  appear  more  and 
more  as  one  homogeneous  body.  Since  subinfeudation  was 
the  only  form  of  independent  disposition  of  fiefs,  in  numerous 
cases  Grown  vassals  became,  in  respect  of  newly  acquired 
property,  under-vassals ;  even  the  great  feudatories  and  pre- 
lates did  not  disdain  to  hold  a  fief  by  under^tenure  of  other 
lords  and  of  the  Church.  The  methods  of  holding  property 
became  thus  so  complicated,  especially  after  the  Crusades, 
that  all  idea  of  a  lower  rank  as  attaching  to  sulHnfeudation 
disappeared. 

The  development  of  the  chivalrous  fraternities  had  made- 
the  dignity  of  knighthood  a  common  bond  of  union  for  all 
vassals.    Education,  profession,  martial  honour,  and  partici- 

Eation  in  the  county  assemblies,  are  the  same  for  the  whole 
ost  of  the  lesser  vassals.  Every  honorary  precedence  of  the 
lesser  Crown  vassals  over  the  sub-vassals  became  more  and 
more  problematical  when  in  re-grants  of  manors  the  Crown 
changed  the  mesne  vassals  into  immediate  vassals,  and  with 
the  sanction  of  the  King  new  holders  entered  upon  the^  small 
Crown  fees. 

And  when  at  last  the  statute  of  Qma  Emptores  (18  Edw.  I.) 
entirely  prohibited  new  subinfeudations,  in  order  to  put  an 
end  to  the  interminable  complications  in  the  tenure,  when 
every  new  possessor  became  from  thenceforth  the  immediate 
vassal  of  the  lord  paramount,  it  would  have  been  absurd  to 
concede  to  the  lesser  Crown  vassals,  as  such,  the  right  of 
taking  precedence  of  the  old  sub-vassals,  who  had  been  estab- 
lished for  generations  upon  their  old  landed  estates.  From 
the  time  of  Henry  11.,  moreover,  the  decisive  innovation  had 
arisen  of  a  money  payment  being  more  and  more  regu- 
larly substituted  for  personal  military  service ;  there  was  also 
no  further  difference  in  this  respect  between  the  two  tenures 
than  that  the  lesser  baron  paid  his  scutage  to  the  sheriff, 
and  the  sub-vassal  sometimes  to  his  lord's  officer,  and  some- 
times to  the  sheriff. 

A  comparison  with  the  state  of  things  on  the  Continent 
proves  to  us  that  the  main  point  of  distinction  in  England 
was  the  alienability  and  divisibility  of  the  knights'  fees,  the 
inalienability  of  wluch  was  the  chief  basis  of  the  lesser  con- 
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t mental  nobility.  In  England  it  was  impossible  to  maintain 
the  inalienability  of  the  fees,  for  the  very  reason  that  the 
feudal  bond  had  become  extended  to  the  whole  of  the  landed 
possessions  in  the  country;  alienability  was  even  promoted 
by  the  fiscal  maxims  of  the  Exchequer,  to  which  every  solvent 
holder  was  equally  agreeable,  as  well  as  by  the  ease  with 
which  the  royal  consent  could  be  obtained  for  all  sorts  of 
matters  on  payment  of  fees.  The  period  of  the  Crusades,  for 
instance,  was  productive  of  numerous  and  extensive  aliena- 
tions, mortgages,  and  partitions..  After  the  acquittance  of 
feudal  service  by  scutages,.  feoffments  and  subinfeudations 
appeared  altogether  only  as  an  onerous  method  of  alienation, 
through  which  tha  new  holder  took  over  with  the  land,  the 
pecuniary  burdens  of  relevia,  the  payment  of  the  periodical 
cmoMUif  and  the  restraints  attached  to  feudal  wardship,  mar- 
riages, etc.  The  alienation  carried  with  it  also  the  creation 
of  new  incidentid  ground  rents,  which  urgently  required  thai 
the  legislature  sho^d  bring  about  a  simplification  of  the  law 
of  tenure.  Hand  in  hand  with  this  went  the  splitting  up  of 
their  land  into  parcels  by  the  feudal  possessors ;  which  was 
intimately  connected  with  the  feequent  change  of  possession, 
and  with  the  circumstance  that  the  judicial  power  failed  to 
firmly  consolidate  itself  with  the  Iwded  interest.  Presently 
the  Grown  resolved  on  a  re-^ant  in  parcels  in  cases  of  escheats 
and  forfeitures ;  then  again  allowed  a  partition  among  several 
co-heirs;  and  finally  alienations  even  of  portions  of  a  fief 
on  payment  of  heavy  fees,  so  that  even  hundredth  parts  of 
a  knight's  fee  are  met  wiUi.  Hence  as  early  as  the  middle 
of  this  period  the  number  of  the  possessors  of  the  smaller 
fiefs  visibly  increased:  Many  of  them  are  younger  scions  of 
the  families  of  the  Crown  vassals  and  sub-vassals;  others 
again  freeholders  who  had  been  enfeoffed  for  their  military 
services,  or  through  an  act  of  favour;  others  were  wealthy 
persons,  especially  those  in  the  towns,  who  at  the  time  of 
Bichard  I.  acquired  by  enfeoffment  such  lands  as  were  gene- 
raUy  sold  to  the  highest  bidder. 

The  combination  of  these  circumstances  in  England  in 
the  Middle  Ages,  did  not  permit  of  the  knighthood  becoming 
an  exclusive  hereditary  dignity.  Not  real  estate  as  such,  but 
the  mastership  acquired  in  doing  warrior's  service  gave  a 
claim  to  the  honorary  title  of  dominus,  or  ''sir,"  which  remains 
a  personal  dignity  that  the  Crown  vassals  were  bound  to  take 
up.  This  honorary  title  is  also  conferred  in  the  Middle  Ages 
upon  the  higher  clergy  and  graduates  of  the  universities.  The 
word  "knight "  is  used  to  denote  more  specially  the  military 
rank  with  it,  but  since  no  especial  social  rights  are  connected 
with  it,  and  the  rights  of  possession  and  influence  in  the  shire, 
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etc.,  did  not  depend  upon  it,  the  taking  up  of  the  dignity  of 
knighthood  was  in  comparatively  early  times  felt  rather  as  a 
burden,  in  consequence  of  the  high  fees  chargeable,  and  was 
from  time  to  time  enjoined  by  royal  command.  Already  in 
these  times  the  Exchequer  rolls  contained  innumerable  entries 
of  fees  which  were  paid  for  a  delay  {pro  respeciu  militiJB).. 
Those  possessors  of  knights'  fees  who  had  not  acquired  the 
formal  dignity  of  knight  now  call  themselves  esquires  {scutarii). 
In  their  shire,  the  esquire  and  knight  were  sufficiently  known 
by  their  position  in  the  county  court.  On-  the  other  hand,  since 
the  Crusades,  the  adoption  of  family  arms  had  become  more 
and  more  an  established  custom,  which  in  the  military  array 
had  been  rendered  necessary  by  the  wearing  of  armour. 

The  main  issue,  the  sum  total  of  services  to  be  rendered 
to  the  State,  became  finally  the  same  for  all ;:  the  knighthood 
at  the  close  of  this  period  forms  an  entirety — a  freed  and 
definite  station,  in  which  no  contrast  between  noble  and 
burgess  landowners  ever  arose,  and  without  prejudice  to  the 
social  claims  to  superior  honour  advanced  by  old  possessors 
and  families. 

ni.  Themassoftherestofthelree^olbetsanlitmantsappeared 
from  the  standpoint  of  the  Norman  knighthood  as  "  taiWibles^** 
a  kind  of  "  appurtenance  of  the  soil.'*  The  royal  assurances 
afiier  the  Conquest  ccmtained  indeed  in*  general!  a  guarantee 
for  the  protection  of  all  existing  rights  of  property.  But 
the  mass  of  the  ceorls  (viUdni)  were  still  further  pressed  down 
by  Norman  arrogance,  as  well  as  by  the  form  of  the  local 
police  regulations  during  this  period,  so  that  they  were  with 
regard  to  the  landowner,  in  a  precarious  position,  and  without 
a  right  of  possession  protected  by  law.  As  against  the  lowest 
stratum  of  the  people  the  monarchy  allowed  the  propertied 
class  full  sway,  just  as  it  had  upon  the  Continent  created 
a  "bondmen"  peasantry.  Moreover,  in  the  Exchequer  there 
was  that  "  pensSe  imrmmbley*  which  knew  full  well  that  the 
enormous  money  payments  which  fiefs  had  to  render  to  the 
Crown,  must  after  all  be  raised  through  the  peasants,  and 
ultimately  fell  upon  them. 

Better  possessory  rights  on  the  other  hand  were  given 
in  Domesday  Book,  under  the  headings  of  liberi  homines, 
iocmanni,  hirgenses.  Many  among  these  were  old  allodial  pos- 
sessors, who  became  more  uniformly  subjected  to  the  burdens 
of  the  feudal  system,  the  more  the  principle  was  carried  out 
that  this  kind  of  possession  also  could  be  maintained  by 
"redemption,"  that  the  inferior  possessor  must  bear  the 
burdens  of  the  vassals,  and  the  Saxon  those  of  the  Norman. 
The  extension  of  feudal  principles  to  it,  is  evidently  the  result 
of  an  increasing  practice,  which  originating  from  the  Ex- 
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chequer  and  the  Curia  Regis,  was  at  last  embodied  in  the 
universal  maxim  that  *'  all  landed  property  in  the  country " 
is  held  of  the  King,  either  immediately,  or  mediately  through 
a  mesne  lord.  The  legal  details  of  these  relations  with 
regard  to  private  rights  will  probably  never  be  completely 
explained.  (8) 

But  with  regard  to  public  law  the  following  circtunstances 
intervene  and  lead  to  a  gradual  amelioration  of  their  position. 

1.  The  revival  of  the  county  militia  after  Henry  U.'s  assisa 
de  armis.  Even  in  the  feudal  militia  the  military  service 
of  such  persons  had  certainly  been  customary  and  indis- 
pensable as  a  reserve.  Those  thus  equipped  {servientes)  how- 
ever appear  there  only  as  servants  of  their  lords ;  whilst  the 
assisa  de  armis  summons  them  as  a  national  levy  of  their  own 
duty^  i,e.  of  their  own  right. 

2.  The  constitution  of  the  civil  courts  had  allowed  all  libere 
tenentee  to  continue  to  act  as  lawmen  in  the  hundred  court, 
which  was  now  certainly  in  a  state  of  decay.  With  the 
beginnings  of  the  jury  system  their  participation  became  ex- 
tended. In  commissions  appointed  to  take  evidence,  whose 
province  became  more  and  more  only  to  establish  facts,  a  par- 
ticipation of  <3redible  inhabitants  of  the  neighbourhood  was 
requisite.  In  addition  to  the  knights,  other  libere  tenentes 
were  accordingly  regularly  api)ointed,  but  they  were  not  to  be 
mere  viUani  or  rustici. 

3.  The  ciuminal  jurisdiction  and  police  control  of  the  tumvs 
Viceeomitisf^diew  to  it  the  whole  of  the  adult  poj^dation,  to 
give  aceomit  of  the  preservation  of  the  peace  and  to  pass  an 


(3)  The  oqmmoTi  law  relations  snb- 
siBting  betwe^^n  '  freeholders,  ieDanls, 
and  villeins,  qan  only  be  perceived  in 
some  degree  Jkof^  the  law  books,  and 
considerable  gaps  are  left  in  the  history 
of  their  developmcDt  after  the  later 
Anglo-Saxon  era.  For  the'  period  im- 
mediately following  the  Conauest,  the 
list  given  above  (p.  128),  talcen  from 
Domesday  Book,  serves  as  a  source  of 
information.  The  Uberi  homines  (ad 
nuUam  firmam  pertinentes)  who  now 
and  then  occur,  are  probably  old  allodial 
peasants  against  whom  at  first  no  elaim 
could  be  made,  and  who  were  only 
graduaUy  bent  down  under  the  judicial 
and  financial  practice  of  the  feudal 
system.  Liberi  homines  appear  in  con- 
siderable numbers  only  in  the  coun- 
ties of  Leicester,  Lincoln,  Norfolk,  and 
Suffolk;  Uberi  homines  oommendaH 
occur  principally  upon  ecclesiastical 
estates.  The  ^'Dialogus'*  shows  the 
light  in  which  bureaucratioal  opinion 


held  the  villeins :  **  deoreium  est,  «<  quod 
a  domiuis  exiqentibus  mentis  tnlerrefiY- 
enie  pactions  legiHma  poterani  dbUners, 
iUisinviolabilijureoonoed&retur;  osbU' 
rum  autem  nomine  suooessionis  a  tsm- 
poribus  subaclm  gerUis  nikil  mndiearant, 
de  cmtero  studere  tenentur  devotis  obss- 
^iis  Dominorum  suorum  graUamemer' 
earij**  etc.  (Dial,  de  Sca^  L  c  10). 
In  the  law  works  of  GlanvUl  and 
Bracton  the  increasing  pressure  upon 
the  viUani  appears  to  haye  reacned 
such  a  pitch  that  former  villeins  and 
those  who  had  been  free  possessors 
from  their  birth,  are  comprised  under 
the  common  expression  viUenagimm 
(Ellis,  i.  81).  From  that  time  they 
form  the  "  viUeins  regardant "  in  ooq- 
trast  to  the  landless  **  viUeinsin  gross** 
(the  remnant  of  old  serfdom).  Here 
also  oppression  and  denial  of  justice 
was  undoubtedly  the  source  of  peasant- 
subjection. 
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annual  magisterial  review,  i.e.  "  view  of  franc-pledge."  In 
spite  of  much  that  was  burdensome  in  it,  it  gave  rise  to 
a  useful  habit  of  common  service  for  the  whole  people.  In 
the  local  police  tribunals,  which  had  become  so  numerously 
subdivided,  and  which  regulated  their  proceedings  according 
to  the  pattern  of  the  tumtia  VicecomitiSy  the  dearth  of  free- 
holders caused  the  vUlani  to  be  constantly  employed  in  actual 
service  as  lawmen. 

4.  In  a  still  greater  degree,  and  systematically^  did  this 
become  the  custom  in  the  courts  leet  of  the  towns,  in  which  a 
considerable  burden  of  taxation  was  evenly  distributed  and 
thus  produced  the  idea  of  a  civic  equality.  The  various 
ranks  and  descriptions  of  property  here  become  inseparably 
blended  together.  The  sum  total  of  all  those  who  bore  scot 
and  lot,  are  now  described  as  " liberi  homines  "  or  "freemen," 
as  men  fuUy  bound  bv  duty,  and  fuUy  entitled  to  their  rights. 
The  towns  become  the  nucleus  of  a  new  class-formation, 
framed  on  the  old  relations  subsisting  between  liberi  homines, 
socmanniy  and  viUani. 

In  the  whole  picture  of  these  class  relations  there  are  found 
in  spite  of  all  the  pressure  exercised  by  a  fiscal  and  police 
rSgime,  important  genus  for  future  times«  However  modest 
the  measure  of  political  privileges  which  these  shire  and 
city  unions  were  primarily  to  gain,  the  most  important  founda- 
tion of  a  parliamentary  constitution  had  been  already  laid ; 
which  was,  the  habitual  and  personal  meeting  together  for 
public  business,  the  local  and  periodical  co-operation  of  the 
btate-bureaucracy  with  the  individual  communities. 
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THIRD    I^IRIQD. 

THE  PERIOD   OF  THE  GROWTH  OF 
THE  ESTATES  OF^  THE  REALM. 


CHAPTER  XXI. 

®6e  <ZDentut8  of  oraani^infi  S&tatutts  —  Sjbt  ^nioit  of  tjbe 
iZDentral  <!Erobernment  M^  tit  QDonstttntion  of  iftt  <ZDottntie5«* 


Edward  L,  1272-1307 
Edwabd  IL,  1307-1327 
Edward  III.,  1327-1877: 
BiOHARD  n.,  1377-1399 
Hknrt  IV.,  1399-1413 


HmmT  v.,  14iS^1422 
Hknrt  YI.^  1420-1461 
Edward  IV.,  1461-1483 
Edward  V.,  1483. 
BiOHARD  nii.  1403-1485 


Almost  three  generations  had  passed  away  since  the  last 
year  of  Henry  II.'s  reignj  and  the  land  had  not  yet  found 
rest.  John's  reign  had  left  behind^  it*  the  indelible  impression 
that  even  the  Great  Charter  did  not  as  yel^  afford  sufficient 
protection  to  person  and4  property  against  a  despotic  form 
of  government.  Furthermore,  it  had<  become  evident  that 
nobles  and  prelates  alone  were  not  equal  to  the  new  task ; 
Magna  Charta  had  at  first  only  engendered  party  struggles. 
Accordingly,  during  the  vicissitudes  of  Henry  UL's  reign  both 


*  Among  the  sonioes  and  works  oi. 
reference  for  this  period  we  most  plaoe 
before  all  others  the  State  records,  and. 
particularly  the  Statute  Bolls  which 
exist  as  the  official  publication  of  the 
Parliamentary  legislation  of  permanent 
yalidity  from  6  Edward  I.  to  8  Ed- 
ward iV.,  and  which  are  the  basis  of 
the  official  coUection  of  Statutes  of  the 
Bealm  (1810,  etc.)*  As  the  next  source 
are  to  be  considered  the  Parliamentary 
Bolls,  that  is,  registrations  made  by 
the  officials  of  the  Chancery  of  the 
more  important  proceedings  in  Parlia- 
ment, now  printed  as  **RottUi  Par- 
Uamentorum  vi  et  Petitiones  et  Placita 
in  Pariiamento  "  (vol.  i.-vi.  1832,  fol.). 

The  proceedings  of  the  Continual 
Council  are  printed  in  Sir  H.  Nicolas, 


"Proceedings  and  Ordinances  of  the 
Privy  CouncU  of  England  from 
10  Bichard  IL  to  33  Henry  YIIL" 
(7  vols.  8vo,  1834-1837) :  see  also  the 
Monograph  of  Sir  F.  Palgrave,  '^An 
Essay  upon  the  Authority  of  the 
Ein^s  (}ouncU"  (1  vol.  8vo,  1834). 
As  to  the  Exchequer,  Madox  gives  in- 
formation for  this  period.  As  to  the 
judicial  system,  see  Foss,  **  The  Judges 
of  England "  (1848-64,  vols,  ui.,  iv.). 
The  general  collection  of  the  State 
records,  Bymer,  "Fosdera,  Convea- 
tiones,"  etc  extends  to  1391. 

Of  the  law  books,  Britton  and  Fleta 
belong  to  the  commencement  of  thia 
period^  as  does  also  Home's  **  Myrmur 
aux  Justices,"  (of.  Biener,  **£ngl. 
Oesohw.    C^r.,"   ii.  387,    $eq.).    The 


TTie  Century  of  Statutes.  283 

parties  involuntarily  resorted  to  the  same  measure,  to  give 
stability  and  equilibrium  to  the  nascent  constitution,  by 
admitting  the  middle  classes  in  groups  distributed  according 
to  communities. 

By  the  side  of  the  great  feudatories,  whose  participation 
in  the  government  of  the  realm  had  since  the  days  of  Henry 
in.  been  immutably  established,  a  middle  class  had  sprung 
into  prominence  in  the  knighthood,  owing  to  the  improved 
position  of  the  sub-vassals  and  the  wealthy  freeholders.  Their 
position  in  the  county  court,  their  homes,  and  their  family 
connectiona-  had  given  the  knighthood  a  solid  influence  in 
the.  towns  ajlso,  in  wJbich  likewise  a  new  middle  class,  but 
one  still  inferior  to  the  knighthood,  had  sprung  up  from 
other  sources.  The  monarchy  hftd  to  make  up  its  mind  to 
give  these  middle  classes  a  share  in  the  government  of  the 
realm,  if  it  did  not  mean,. in  its  struggles  with  the  magnates, 
to  part  with  its  influenoe  to  the  committees  of  the  barons,  as 
had  been  the  case  under  the  inglorious  reign  of  Henry  IH. 
The  experienee  of  the  PiK)visiona  of  Oxford  and  of  the  Barons' 
War  were  ot  paramount  influence  upon  these  times.  With 
Magna  Gharta  and  the  manifolds  limitations  it  imposed  upon 
the  administration  of  tiie  realm,  with  the  great  concessions 
made  to  the-  Ghurch,  and  the  growing  power  of  the  knight- 
hood and  the  boroughs,,  a  government  such  as  the  kings  of 
England  had  formerly  carried  on  by  an  Exchequer  and  a 
number  of  oonfidentiar  counsellor^  was  no  longer  possible. 

The  firm  establishment  of  these  conditions  became  the 
task  of  the  times  throughout  a  series  of  statutes,  beginning 
with  Edwar4  I.  the  greatest  monarch  England  had  seen  since 
iSlfred  the  Great,  and  the  one  whose  rule  constitutes  the  most 
glorious  epoch  of  the  Plantagenets.  The  bitter  experiences 
of  his  father  had  taught  him  that  a  participation  of  the 
estates  in  the  Government  could  not  be  refused.  Firm  and 
shrewd  of  character,  he  resolved  to  give  new  stren^h  and 
stability  to  the  throne  by  means  of  those  very  institutions 
which  had  proved  ruinous  to  his  predecessor.  With  the 
statute  of  Marlebridge  a  legislation  was  begun  which  now 
made  such  progress,  that  at  no  other  time  throughout  the 
Middle  Ages  was  so  much  law  positively  established  as  in  the 
century  of  the  three  Edwards.    For  this  legislation  no  object 

best  anUiorihr  upon  the  practice  of  the  "    stitational  Hiftory  of  England,  Hallam, 

oonrts  are  the  so-called  Year  Books,  '*  Middle  Ages,**    cap.    viii  and  the 

that  is,  the  collection  of  cases  forming  supplements  to  it ;  Lappenberg-Panli. 

precedent  detennined  in  the  central  "Oeschichte  Englands,    vols,  iv.,  ▼., 

courts,  flrom   Edward  II.     Of  legal  but  aboTe  all,  Stubba,  *'  Constitutional 

history,  RecTea,  **Hi8t  of  the  Engluh  History  "  (1874,  etc.  vols.  ii.  and  iiLX 

Law,**  Tols.  il  and  iii.,  deals  with  the  whose  chief  merit  and  main  suooest 

period.    Of  the  treatises  upon  the  Con-  lies  in  this  period. 
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appeared  too  great,  and  none  too  small.  Lord  Chief  Justice 
Hale  states  emphaticaUy  that  in  the  first  thirteen  years  of 
Edward's  reign,  English  law  made  more  progress  than  in  all 
the  centuries  from  that  time  until  his  own  day.** 

The  greatness  and  the  peculiarity  of  this  legislation  lies 
in  the  constant  realization  of  a  single  fundamental  idea ;  the 
combination  of  all  the  functions  of  the  secular  executive  power 
with  the  existing  greater  unions  of  communities — a  combina- 
tion by  which  the  people  became  penetrated  with*  the  con- 
sciousness of  its  political  duties,  inspired  with  an  idea  of 
political  unity,  and  competent  to  take  the  preservation  of 
peace  and  order  in  their  own  hands.  In  this  profound  system 
of  legislation,  as  also  in  Magna  Gharta,  could  be  perceived  the 
hand  of  that  well  schooled  bureaucracy  which  from  the  close 
of  Henry  the  Third's  reign  resumed  its  normal  activity,  and 
continued  the  internal  consolidation  of  the  constitution,  under 
the  guidance  of  a  high-minded  monarch,  and  which  ^in  spite 
of  a  cessation  under  Edward  II.)  finally  accomplished  under 
Edward  III.  the  building,  in  the  course  of  a  single  .century, 
of  the  new  edifice  &om  the  heterogeneous  materials  at  hand. 

The  necessary  cohesion  of  the  counties,  hundreds,  and 
boroughs,  was  already  existing,  thanks  to  the  retention  of 
the  Anglo-Saxon  judicial  system,  to  the  now  perfect  recon- 
ciliation of  national  contrasts,  and  to  the  opportune  transfor- 
mation of  the  judicium  parium  into  the  jury  system.  The 
country  was  indebted  to  the  harsh  rule  of  the  Norman  period 
for  one  great  result,  viz.  the  habit  of  the  wealthy  classes 
of  being  eager  and  ready  to  perform  the  behests  of  the 
State  in  military,  judicial,  ai^d  police  functions. 

**  Of  the  fertility  of  the  legislation  de  finibns  levatiB,  der  libertatibns,  per- 

duriDg  this  period,  tbe  following  ab-  qnirendlB,  Stat,  de  Faba  Moneta;  28 

breviated  list  of  the  reign  of  Edward  Edw.  I.,  Stat,  dealing  with  waidship 

I.  may  give  us  a  survey :  3  Edw.  I.,  and  reliefs,  Stat,  dealing  with  accused 

Stat.  Westminster  1 ;  4  Edw.  I.,  Stat.  persons,  Stat.  Articoli  super  Ohartas ; 

de  extenta  Manerii;   Stat,  de  officio  29  Edw.  I ,  Stat  amoveas  manum;  33 

Coronatoris ;  6  Edw.  I.,  Stat,  of  Gloa-  Edw.   I.,  Stat,  de  Protectionibns,  Or- 

cester;  7  Edw.  L,  Stat,  dealing  with  dinatio    forestn.    Stat   dealing    with 

alienations  in  Mortmain ;  IC  Edw.  I.,  measurement  of  land,  ord.  of  Inquests ; 

Stat  of  Rutland;    11  Edw.  I.,  Stat  34    Edw.    I.,   Stat   de  Gonjunctione 

de  Mercatoribus ;    13  Edw.  I.,  Stat.  FeofTatis,  Stat,  on  Amortization,  ordo 

Westminster  2,  Stat  of  Winton,  Stat  Forestss;  35  Edw.  I.»  Stat  de  Aspor- 

Givitatis  Londini,  Stat  CircumspectiB  tatis  Religiosorum,  and    so  on  to  a 

Agatis,    Gonfirmatio   Ghartarum;    14  still  greater  extent  under  Ekiw.    IIL 

Edw.  L,  Stat  Ezonin ;  18  Edw.  I.,  This  stupendous  stream  of  legislation 

Stat.  Quia  Emptores  (Westnunster  3),  may  bo  explained  also   by  the   oir- 

Stat,  de  Judaismo,  Stat.  Quo  Warranto^  oumstanoe  that  the  half  century  of 

Stat  Modus  leyandi  fines;  20  Edw.  I.,  the   incapable   goyemment  of  Henry 

Stat  of  Waste,  Stat  de   Defensione  UI.  had  piled  up  in  all  direotionB  the 

Juris,  Stat,  de  Moneta;  21  Edw.  I.,  demands  made  upon  the   legislature. 

Stat   de    iis    qui    ponendi   sunt    in  The  merits  of  Edward  I.  are  alao  fully 

Assists,   Stat    de   Malefaotoribus   in  acknowledged  by  BUtckstone,  It.  425-* 

Paicis;  25  Edw.  I.,   Stat  Gonfirma-  427. 
tionis   Ghartarum ;   27  Edw.  I.,  Stat. 
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The  eesential  unity  and  power  of  the  executive  also  existed, 
thanks  to  the  strong  development  of  the  royal  sovereign 
rights,  to  the  strict  management  of  the  Exchequer,  to  the 
judicial  bench  of  the  Curia  Regis,  and  to  the  elements  of  a 
council  of  State,  which  had  been  rising  into  prominence  from 
the  time  of  Henry  III. 

The  fault  lay  only  in  the  insufficient  combination  of  the  two 
elements,  for  which  neither  the  officialist  system  of  ShirgerMas 
and  local  bailiffs,  nor  the  itinerant  commissions  sufficed; 
because  such  institutions  in  the  hands  of  a  despotic  govern- 
ment became  the  passive  tools  of  oppression,  and  under  a  rule 
of  grandees  were  converted  into  mere  unstable  and  violent 
party  instruments. 

This  gap  had  been  filled  up  in  the  former  period  by  com- 
mittees of  parishes,  so  far  as  temporary  needs  required ;  that 
isy  when  the  royal  officer,  who  stood  aloof  from  the  people, 
could  not  determine  questions  of  fact  and  local  questions, 
except  on  the  testimony  of  the  neighbours  on  oath,  i.e.  by 
means  of  th^  provost  and  four  men  of  the  villages,  and  by  the 
representative  body  of  twelve  men  or  more  from  the  greater 
unions.  In  this  way  the  framing  of  Domesday  Book  had 
been  brought  about ;  in  this  way  &om  time  to  time  an  estab- 
lishment of  inquests  of  office  (ad  quod  damnum,  etc.);  the 
police  functions  of  the  court  leet ;  the  new  method  of  deter- 
mining the  question  at  issue  in  civil  actions,  and  the  question 
of  guilt  in  criminal  cases ;  the  ratings  for  military  service,  and 
the  first  ratings  for  the  hide-impost  and  income-tax.  What 
was  now  to  be  achieved  was  the  permanent  and  uniform 
blending  together  of  these  elements  so  as  to  form  an  organic 
union  of  the  central  government  with  the  government  of 
provinces,  districts,  and  towns — such  an  organic  union  as  in 
our  own  time  forms  the  problem  which  the  German  Empire 
has  to  solve.     The  essentials  were — 

1.  That  the  rules  of  administrative  law  should  be  as  clearly 
defined  as  possible,  seeing  that  the  fundamental  articles  of 
Magna  Cbarta  did  not  as  yet  suffice  for  securing  a  fixed  ad- 
ministrative rule,  and  for  the  protection  of  the  subjects. 

2.  The  formation  of  the  system  of  juries  into  permanent, 
uniform,  and  organized  institutions  of  justice,  and  of  military, 
civil,  and  financial  administration. 

8.  The  development  of  the  higher  and  lower  district  offices 
(justices  of  the  peace,  coroners,  constables,  etc.),  for  all  such 
dispositions  and  measures  of  the  executive  as  could  not  be  per- 
formed by  the  juries,  but  only  adequately  by  individual  officers. 

In  this  manner  the  organic  union  of  the  English  Govern- 
ment'with  the  counties,  hundreds,  and  boroughs  was  brought 
about ;  so  that  the  exercise  of  the  undiminished  prerogative 
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rights  passed  by  virtue  of  legal  authority  to  the  officers  and 
committees  of  the  provincial  unions.  Thus  arises  the  world- 
renowned  system  of  English  self-government,  the  indepen- 
dent elements  of  which  had  existed  already  in  the  former 
period.*** 

I.  A  blending  of  the  military  system  with  the  constitution  of 
the  shires,  to  form  an  organized  militia  (originating  in  the 
reign  of  Henry  III.)  during  this  period  became  necessary, 
both  for  the  national  defence,  and  on  account  of  the  military 
power  of  the  barons  within  the  realm.  The  personal  liability 
of  the  owners  of  knights^  fees  to  serve,  still  formed  the  badis 
of  the  ordinary  military  system;  but  the  feudal  roll  had 
already  shrunk  considerably.  The  growing  opposition  of  the 
clergy  had  greatly  restricted  the  feudal  services  of  the  clericsd 
crown  vassals.  The  administrative  xnaxims  of  the  Exchequer 
had,  in  the  case  of  re-grants  of  land,  father  aimed  at  acquiring 
great  revenues  than  at  the  permanent  interests  of  national 
safety ;  many  groups  of  estates  were  granted  under  the  names 
of  ''  baronies,"  for  the  purpose  of  raising  the  great  relevium 
of  a  hundred  marks,  whilst  the  number  of  the  shields  was 
reduced.  The  dividing  up  of  knights'  fees  into  parcels  ren- 
dered impracticable  the  furnishing  of  troops  for  real  purposes 
of  war ;  frequent  alienations  brought  the  system  6t  holdings 
entirely  into  disorder.  In  all  directions  the  insular  position 
of  the  country  showed  its  influence.  The  military  conditions 
existing  on  the  Continent,  the  hundreds  of  baromes  and  for- 
tified towns  all  competent  to  wage  private  warfare,  the  coimt- 
less  castles,  the  short  <campaigns  and  petty  sieges  were  not 
to  be  found  in  England.  The  few  castles  and  ^orbressed  towns 
were  as  a  rule  in  the  hand  or  under  the  conkol  of  the  £ing. 
Hence  had  resulted  a  state  of  affairs,  in  which  the  sufiunons 
of  the  feudal  militia  only  appears  as  a  mnstering.  The 
owners  of  the  knights'  estates  pursue,  each  according  to  his 
inclination,  either  agriculture,  or  military  service  for  pay,  or 
again  the  highly  esteemed  State  service.    A  standing  feudal 


***  The  complicated  detaih  are 
g^ven  more  exhaustively  in  my  ^Oes- 
ohiohte  dee  Self-gOTemment,"  1863, 
pp.  144-204.  The  modem  EDglish 
nistorians  appear  inclined  to  accept 
this  conception  of  the  development  of 
their  constitution.  Thus  Stubbe,  *'  The 
principle  of  amalgamating  the  two-laws 
and  nationalities  by  super-imposing 
the  better  consolidated  Norman  super- 
stmcture  on  the  better  consolidated 
English  substructure,  runs  through  tAie 
whole  policy.  The  English  system  was 
strong  in  the  cohesion  of  its  lower  or- 
-ganism,  the  asBooiation  of  individuals 


In  the  township,  in  the  hundred,  and 
Id  the  shire.  The  Norman  system  was 
strong  in  its  higher  ranges,  in  the  eloee 
relation  to  the  Grown  of  the  teiianta 
in  chief  whom  the  Sing  had  enriched  ** 
(Stubbs,  i.  278).  "  The  peculiar  line 
of  Edward's  reforms,  the  ever  peroep- 
tible  intention  of  placing  each  member 
of  the  body  politic  in  direct  and  im- 
mediate relation  with  the  royal  power, 
in  justice,  in  war,  and  in  taxation, 
seems  to  reach  its  fulfilment  in  the 
creation  of  the  Parliament  of  1295" 
(Stubbs,  iL~292). 
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miliida  only  appeared  essential  for  the* border  lands,  which 
accordingly  retained  a  different  military  organization.    Hence 
as  early  as  the  time  of  Henry  II.,  the  system  of  the  purchase 
of  immunity  by  scutages  had  begun.     This  purchase  of  dis- 
charge becomes  gradually  the  rule;  after  Edward  II.  the 
Bcutage  becomes  absorbed  in  the  general  ground-tax.     A 
complement  was  now  found  in  the  county  mifitia,  in  the 
form  in  which  the  Assize  of  Arms  (1181),  had  remodelled  it, 
but  which  had  tiot  as  yet  attained  to  its  full  effecti^ness.    It 
now  receives  an  ^elaborate  code  of  organization.    With  the 
consent  of  Parliamait  the  statute  x>f  Winchester,  18  Edward  I. 
c.  6,  declares  the  libmi  homines  who  were  capable  of  'bearing 
arms  liable  to  serve  in  the  militia  and  bear  arms  from  their 
fifteenth  to  their  sixtieth  year.    In  li^  manner  as  in  the  con- 
stitution of  the  Bomaa  centuries,  five  degrees  were  formed  of 
incomes  of  IS,  10,  S,  2-5,  and  under  2  pounds  of  silver. 
Every  possessor  of  lands  of  an  annual  value  of  £16  or  40 
marks  m  money  was  to  provide  himself  with  a  breast-plate, 
an  iron  helmet,  a  sword,  dagger,  and  horse;  of  £10  to  £15 
the  saane,  except  the  horse ;  those  posBessing  £5  to  £10  in 
land,  a  quilted  doublet,  an  iron  helmet,  a  sword  and  dagger ; 
those  with  40«.  to  100^.,  a  sword,  bow  and  arrows,  and^dagger ; 
those  worth  less  than  40s.  in  land,  a  saibre,  pike,  and  small 
weapons ;  those  of  less  than  20  marks  m  personal  property, 
simUar  weapons.    By  this  mating  according  to  money  value, 
the  possessors  of  knights'    fees,   citizens,    free    tenants  in 
villeinage,  aad  householders,  are  ranked  together  in  degrees ; 
the  wealthy  freemen  of  the  boroughs  also,  without  regard  to 
landed  estates.    At  the  same  time  the  more  special  provisions 
of  the  Assizeof  Arms  (Henry  II.)  continue  in  force ;  the  King, 
by  virtue  of  these  previsions,  causes  those  bound  to  serve  to 
be  registered  and  taxed  by  his  con^missioners,  and  the  dis- 
obedient to  be  punished.    In  every  hundred  a  chief  constable 
is  appointed;  in  the  old  tithings  and  viUatse,  the  village  bailiff 
is  generally  made  a  petty  constable,  and  receives  in  addition 
to  his  old  magisterial  functions,  a  new  military  ofBice.    An 
inspection  of  the  troops  {"  view  of  armour  ")  is  to  take  place 
twice  a  year.    In  the  interests  of  the  general  peace  the  militia 
stood  at  all  times  under  the  orders  of  the  sheriff.    When 
war  threatened,  however,  the  King  sent  a  commission  of  men 
experienced  in  war  to  bring  the  militia  of  the  district ''  into 
military  discipline."    The  double  relation  •  that  now  existed, 
that  of  a  claim  of  the  Grown  to  feudal  services  arising  from 
the  feudal  bond,  and  to  the  service  of  the  national  levy,  by 
virtue  of  the  militia  code,  was  for  a  long  time  turned  to  ac- 
count somewhat  arbitrarily,  in  spite  of  the  manifest  imfair- 
ness  of  making  claims  upon  the  communities  for  equipping 
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and  maintaining  the  soldiers,  in  addition  to  the  heavy  taxa- 
tion of  the  boroughs  and  freeholders.  Under  Henry  11.  and 
Bichard  I.  the  militia  burden  was  frequently  reduced  to  this 
extent,  that  every  two  men  bound  to  military  service  had  to 
equip  and  maintain  a  third,  or  every  three  a  fourth,  or  every 
eight  a  ninth  man.  But  the  rSgime  of  the  nobles  at  the 
beginning  of  Henry  the  Third's  reign  repeatedly  demanded 
with  less  consideration  a  forty  days'  service  at  the  expense 
of  the  townships,  or  of  the  county,  or  else  the  supply  of 
munitions  of  war  and  provisions.  Under  Edward  I.  and 
Edward  II.  these  equipments  at  private  cost  were  frequently 
required.  (1) 

Against  this  system,  but  above  all,  against  the  employment 
of  the  national  miUtia  upon  foreign  service,  a  perfectly 
intelligible  opposition  at  last  arose.  According  to  1  Edward 
III.,  stat.  2,  c.  6  and  7,  no  one  shall  be  compelled  to  go 
beyond  his  shire,  except  when  necessity  and  a  sudden  irrup- 
tion of  foreign  foes  into  the  realm  require  it.  According  to 
26  Edward  III.,  stat.  6,  c.  8,  no  one  shall  be  compelled  to  go 
beyond  the  realm  under  any  circumstances  whatever, — nor 
beyond  his  county,  except  in  cases  of  urgent  necessity,-^ with- 
out the  consent  of  the  Parliament.  The  regular  service  was 
thus  restricted  to  the  county,  and  to  the  purposes  of  national 
defence.  All  that  went  beyond  this  was  dependent  upon  the 
sanction  of  Parliament.  Both  statutes  were  further  confirmed 
by  4  Henry  lY.,  c.  18;  and  especially  the  Commission  of 
Array  is  so  framed  as  to  prevent  the  introduction  into  it  of 
new  penal  clauses.  After  the  statute  of  Edward  III.,  the 
militiamen  were,  as  a  rule,  maintained  at  the  expense  of  the 
Crown,  with  the  exception  of  the  mere  wars  of  defence  waged 


(1)  An  official  report  by  Sir  Hobert 
Cotton  contains  a  description  of  the 
methods  of  raising  soldiers  in  this 
transitional  period  (cf.  manuscript  in 
the  Cotton  Library,  Jnlius  f.  6).  Under 
Henry  III.  one  man  was  to  be  famished 
for  every  two  acres  of  land,  to  do  service 
for  forty  days,  and  at  the  pnblio  ex- 
pense of  the  township  (Dors.  Clans.  14 
Hen.  m.).  In  the  following  year  the 
men  of  the  knights*  fees  down  to  twenty 
shillings  yearly  value  were  ordered  to 
provide  themselves  with  munitions  and 
provisions  for  forty  days  at  the  expense 
of  the  county  (Dors.  Claus.  15  Hen.  III. 
m.  8).  In  27  Henry  IIL  the  like 
services  were  demanded  for  the  cam- 
paign in  Ghtscony  (Bot.  Yaso.  27 
Hen.  III.).  In  1  Edward  I.,  there  was 
a  levv  of  heavy-armed  troops  provi- 
sioned by  the  county.  In  4  Edward  L 
one    man  and   munitions   for   seven 


weeks  were  required  from  each  town- 
ship. Under  Edward  IL  there  were 
repeated  mobilizations  9umpUbu8  pro- 
mriit.  In  10  Edward  III.  a  levy  of 
knights  takes  place,  and  a  definite 
number  of  horsemen  were  ordered  from 
the  counties  with  the  option  of  a 
satisfaction  in  lieu  thereof,  aoooiding 
to  a  fixed  scale.  In  11  Edward  III.  a 
levy  is  made  of  feudal  vassals  and  men 
of  the  boroughs  and  townships  from 
their  sixteenth  to  sixtieth  year,  the 
incompetent  and  aged  to  contribute 
to  the  expenses ;  the  objections  raised 
by  Parliament  were  rejected.  In  16 
Edward  in.  every  man  possessing 
lands  to  the  value  of  £5  is  to  furnish 
an  archer  for  the  King.  In  20 
Edward  III.  a  levy  is  held  of  the  towns 
and  townships.  In  24  and  25  Edward 
in.  London  furnishes  three  hundred 
archers. 
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against  Scotland  and  Wales.  After  this  there  became  mani- 
fested in  the  military  department,  as  also  in  all  the  other 
departments  of  State,  the  gradual  transition  from  specific 
performance  into  money  payment,  by  the  formation  of  a  body 
of  paid  troops  from  select  numbers  of  feudal  and  county 
militia,  (a) 

The  constitution  of  an  army  for  foreign  service  at  this  period 
was  as  follows.  The  mass  of  the  horsemen  was  still  made  up 
of  the  feudal  nobility  and  their  followers,  under  the  titles 
of  barons,  knights,  esquires,  and  men-at-arms,  among  which 
last  class  were  included  all  heavy-armed  troops  without  dis- 
tinction  of  rank.  It  was  still  the  office  of  the  marshal  to 
arrange  the  heavy  cavalry  into  equal  squadrons  {con- 
stabidarim).  The  infantry,  on  the  other  hand,  which  was  as 
a  rule  five  to  eight  times  as  strong  in  numbers,  formed  com* 
panies  of  a  hundred  men  each  under  constables  or  "cen- 
tenors,'*  and  was  divided  into  pikemen  and  billmen,  and 
heavy  and  light  archers^  In  the  Welsh  campaigns  it  appears 
that  troops  in  uniform  were  already  met  with,  and  companies 
of  labourers,  miners,  and  gunners  occur  as  new  elements. 
After  the  parliamentary  enactment  of  25  Edward  III.,  it  was 
found  more  convenient  to  raise  such  troops  partly  by  com^ 
missions  for  the  enlistment  of  volunteers  in  the  counties,  and 
partly  by  contracts  undertaking  to  supply  them.  The  King 
contracted  with  an  influential  lord  as  condottiere  for  the 
supply  of  greater  or  smaller  bands,  at  a  daily  rate  for  man, 
horse,  equipment,  and  arms.  The  external  decay  of  the 
feudal  nulitia  side  by  side  with  this  new  system  does  not 
imply  that  together  with  the  feudal  arf  ay  the  martial  spirit 
and  training  of  the  great  landowners  had  ceased.  But  a 
division  of  labour  was  introduced,  according  to  which  the 
duty  of  serving  in  the  heavy  cavalry  was  undertaken  by  pre- 
ference by  those  who  felt  fitted  for  it,  especially  by  younger 
sons,  in  return  for  pay.  Altogether  this  cUvision  leadB  to  Uie 
enhancement  of  the  power  of  the  great  barons.  Those  of  the 
lesser  vassals  and  of  the  younger  sons  whose  inclinations 
turned  towards  military  service,  marshalled  themselves  again 


(a)  At  the  oommenoesaent  of  Edward 
the  ITizst'fl  reign  the  moet  onequiYOoal 
tiaoee  are  found  of  the  inefficient 
formation  of  the  feudal  militia,  and  of 
the  king's  embanaMmenta  in  oon- 
tequenoe;  e^,  in  5  Bdward  I.  **Parl. 
Writs,"  218.  At  the  oommenoement  of 
the  reign  of  Edward  IL  a  so-oalled 
ttatuimn  de  milUibut  was  published  in 
the  old  fashion  as  an  ordinance  of  the 
oommander-in-ohief,  which  was  issued 
on  the  occasion  of  a  parliament,  and 
was  enrolled  by  command  of  the  King 


(Beeves,  il  288).  The  contents  of  the 
statute  had,  however,  chiefly  to  do  with, 
the  obligation  to  take  up  a  knight- 
hood, and  financial  interests,  and  not 
the  military  discipline  of  the  feudal 
militia.  The  chief  progress  made  at 
this  period  lay  in  t^B  deyelopmeot  of 
the  county  militia.  The  constables  of 
this  militia  occur  apparently  as  early 
Henry   HL;   the   designation   of 


as 


**  petty  constables,"  for  the  provosts 
of  the  magisterial  tithings  is  only 
customary  &om  the  time  of  Edward  XiL 
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in  the  form  of  a  retinue  round  the  petty  courts  of  the  eaxls 
and  great  barons.  And  here  again  were  formed  standing 
companies  of  sub-yassals  and  landless  men  of  a  chiyalrooe 
turn,  skilled  in  the  art  of  warfare,  dressed  in  the  colours 
and  bearing  the  badges  (Uveries)  of  a  landowner,  and  in 
which  the  comitatus  of  Tacitus  revives  in  a  new  shape.  The 
history  of  the  French  war  shows  us  that  the  better  tactics, 
mobility,  discipline,  and  arming  of  these  masses  gained  the 
day  over  the  cumbrous  feudal  armies  of  France.  The  fact  of 
the  simultaneous  existence  of  the  feudal  and  the  couniy 
militia  enabled  the  strong  features  of  the  old  and  new  system 
to  be  combined,  and  rendered  it  possible  to  select  for  the 
cavalry  and  infantry  the  most  warlike  and  the  most  skilled 
elements.  The  retinues  of  the  great  barons  served  like  stand- 
ing cadres,  not  merely  to  keep  the  heavy  cavalry  in  constant 
training,  but  also  to  perfect  them  in  tactical  manoeuvring,  so 
that  in  this  direction  also  the  English  cavalry,  in  spite  of 
its  moderate  numbers,  was  a  match  for  the  unwieldy  masses 
of  the  French.  (1"*) 


(1^)  Compared  with  the  decaying 
feadal  03rstein  of  the  Continent,  where 
the  landlord,  b/b  such,  still  led  his 
tenants  (with  all  the  defects  which 
arose  fix)m  the  heterogeneoas  character 
<yf  the  companies,  the  di£Bculty  of 
tactical  disposition,  and  want  of  disci- 
pline^ this  system,  blending  the  fendal 
militia  and  the  national  array,  was  de- 
cidedly to  be  preferred.  On  the  Oon- 
iineut  the  defidencies  were  connter- 
balanoed  by  the  fact  that  the  enemy 
suffered  also  from  the  same  feiults. 
The  still  slow  progress  made  by  missile 
weapons  produced  in  the  arming  of  tiie 
troops  a  tendency  towards  streog^en- 
ing  the  body-armour,  which,  in  spite  of 
ail  the  experiences  of  the  Crusades, 
lemained  always  the  same,  and  became 
at  length  a  caricature*  King  James 
might  well  say  in  praise  of  armour  that 
it  net  merely  protected  the  wearer,  but 
prevented  him  abo  from  infiictiDg  any 
injury  on  others.  Yet  an  atiti^  of 
horsemen  against  infantry  was  regarded 
as  irresistible  untU  the  invention  of  the 
new  tactical  infantry  arrangement. 
On  the  Continent  this  arrangement  was 
first  seen  in  the  new  system  of  the 
phalanx,  in  the  glorious  struggles  of 
the  Swiss  against  Austria  and  Bur- 
^ndy.  In  England  it  was  manifested 
in  the  formation  of  a  light  infantry, 
which,  exercised  to  act  in  few  lines, 
checked  the  onslaught  of  the  cavalry 
for  the  moment  by  palisades,  and 
tiirough  the  more  perfect  construction 


of  their  bows,  by  discharges  thick  as 
hail  pierced  the  heayr  armour  with 
murderous  effect,  and  Uieu  stormed 
with  furious  speed  into  the  breaches 
they  had  made.  When  the  two  systems 
encountered  each  other  in  the  g^reat 
French  wars,  the  English  method 
showed  its  decided  suneriority.  The 
contracts  made  with  lords  and  knights 
as  to  furnishing  soldiers  are  to  be 
found  in  great  nnmben  in  the  archives 
from  Edward  III.  down  to  the  dose  of 
this  period  (Grose,  ''Military  Anti* 
quities,"  vol.  L  71  ssg.).  As  instances 
of  the  composition  of  such  annies,  I 
confine  myself  to  the  foUowing :  At  the 
embarkation  of  1346,  tliere  were  2500 
knights  and  30,000  followers  and 
infantry  soldiers  (ViUani,  p.  9i3>  At 
the  siege  of  Cidais,  thirteen  earla, 
forty-four  barons  and  bannerets,  1046 
knights,  4022  esquires,  constables,  and 
eentenarii,  5104  vitUenarii  and  mounted 
uohers,  19,954  foot-soldiers  and  Wel^- 
men  C'ArchsBol.  Brit.,"  vt  p.  213; 
Pauli,  V.  p.  657).  At  the  levy  undef 
Henry  V,,  a  duke  was  to  appear  with 
fifty  horses,  an  earl  with  twenty-five,  a 
baron  with  sixteen,  a  knight  with  six, 
an  esquire  with  four,  a  bowman  with 
one  horse  (Bymer,  p.  227  tsg.).  in  the 
council  protocols  under  Henry  V.  and 
YL,  the  constitution  of  the  smallw 
detachments  destined  for  field  and 
garrison  duty  were  altered  as  need 
required.  In  the  cavalry  the  bannemt 
received  three   shillings,  the  knight 
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At  the  close  of  this  period  fire  rehition  of  the  two  systems 
of  armaments  had  become  reversed.  The  ordinary  and 
nniform  national  defence  is  the  county  militia.  The  old 
feudal  militia  still  consisted  principally  of  the  numerous 
foUowings  (liveries)  of  the  greater  Crown  vassals,  that  is,  of 
ver^  heterogeneous  elements;  but  it  was  employed  as  an 
active  force  now  only  in  the  northern  counties  on  the  Scotch 
border.  The  necessary  military  stores  had  been  since  the 
time  of  Henry  III.  ^deposited  in  the  Tower  of  Londom,  under 
the  charge  of  a  haUittariui.  In  this  period  we  meet  with  an 
attUiator  baUtsta/mm  ior  military  weapons  and  accoutrements, 
and  a  galeator,  armourer,  bowyer,  and  fletoher,  who  were 
subsequently  united  in  the  Mteenth  century  under  the  Master 
of  the  Ordnance. 

II.  The  exercise  of  the  judicial  power  b^comei  connected 
with  the  county  in  a  new  fashion  by  means  of  the  now  estab- 
lished system  of  fttt^-COttttS.  At  the  close  of  the  former 
period  the  three  principles  of  the  new  judicial  system  had 
become  applied,  which  now  were  raised  to  permanent  funr 
damental  laws.: 

The  separation  of  the  adminietratixm  of  jtatice  from  the 
qtiestion  of  evidence:; 

The  concentration  of  *ike  adminietration  of  jvsetice  in  the 
persons  of  learned  judges  appointed  hy-the  King-; 

The  constitution  of  jwries  of  the  hundreds  and  coimtie», 
appointed  by  a  royal  qficer,  to  determine  the  question  cffact. 

The  institutions  of  benches  of  judges,  which,  firom  the 
time  of  Henry  HI.,  aippear  somewhat  more  permanently 
filled,  now  become  connected  with  the  counties  by  deputations 
of  their  members.  In  civil  ^proceedings  the  blending  of  the 
two  was  primarily  caused  by  the  complaints  occasioned  by  a 
plurality  of  commissions  of  evidence  at  t)ie  central  court. 
To  redress  the  delays  and  ^penses  thus  occasioned,  Magna 
Charta  had  promised  that  the  system  should  be  reversed,  and 
the  justices  of  the  xealm  were  to  come  into  the  county — an 
arrangement  which,  however,  proved  hardly  practicable  in 
the  method  then    pursued.      This  system    was    definitely 


two  flhilliDgB,  the  eeqnire  twelve  pence 
dftiljpay:  the  foot-soldiery,  the  archers, 
oarpenters,  and  other  labotuers  siz- 
peoce  and  less.  Here  everywhere  the 
footrsoldier  appears  treated  separately, 
and  the  relation  between  the  light- 
armed  and  heavY-armed/the  horseman 
and  the  foot-soloier,  was  no  longer  thitt 
between  master  and  servant,  bnt  be- 
tween officer  and  soldier.  A  military 
•nmmons  in  the  writs  of  9  Edward  II. 
shows  ns  that  the  number  of  the  com- 


batant Grown  vassals,  or,  at  dll  events, 
of  those  liable  to  be  called  out, 
amounted  almost  to  200.  For  in- 
dividual contributions  relating  to  the 
military  organization  of  this  period  see 
furUier  in  N.  Harris  NiL'holas,  '*The 
Siege  of  Garldverook,''  in  28  Edward  L 
(London,  1828,  4to),  with  a  reprint  of 
the  "Bolls  of  Arms,"  by  Jn.  Wright, 
(London,  1864);  White,  "History  of 
1;he  Battle  of  Otterbum,*'  in  1888 
(London,  1857). 
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organized  by  the  statute  of  Westminster  2,  18  Edward  I.  c.  8: 
*'  Justices  of  Assize  shall  be  two  justices  of  the  realm,  ap- 
pointed on  oath,  who  should  take  to  them  one  or  two  honour- 
able knights  of  the  county."  The  sheriff  henceforth  summons 
the  jurors  only  pro  forma  to  the  next  terminal  sittings  at 
Westminster,  '^  unless  before  that "  (nm  priui)  on  a  certain 
da^  the  justice  of  assize  appear  in  the  county,  which  from 
ihis  time  was  regularly  the  case.  After  further  consolida- 
tions by  27  Edward  L  c.  4;  12  Edward  II.  c.  8;  and  14 
Edward  III.  c.  16,  the  whole  of  the  functionaries  of  the 
•central  courts  enter  into  an  organized  connection  with  the 
•civil  assizes  through  the  medium  of  periodical  commissions. 

An  analogous  course  was  taken  by  the  criminal  jurisdic* 
tion,  which  remained  for  a  considerable  time  in  a  more  un- 
-settled  state.  The  deputation  of  special  commissioners  for 
^enal  justice,  ^'justices  of  oyer  and  terminer,"  «till  often  took 
place,  since  political  struggles  as  well  as  the  combination  of 
penal  justice  with  the  police  control  and  the  financial  interests, 
t^aused  greater  variations  in  this  department.  G-radually, 
however,  the  commissions  of  oyer  and  terminer  addressed  to 
the  justices  of  the  realm,  as  well  as  the  more  comprehensive 
commissions  of  gaol  delivery,  became  the  established  form  in 
"which  the  pehal  justice  of  the  central  courts  entered  into  con- 
nection with  the  juries  of  the  county.  Thromgh  the  regular 
union  of  the  civil  and  criminal  commissioners,  the  newer  ordo 
jvdiciorum  was  carried  out  ki  practice.  The  separation  of 
'the  question  of  law  from  the  question  of  fact  now  forms  the 
fundamental  character  of  the  English  judicial  system  in  quite 
a  different  fashion  from  that  indicated  in  the  jvdicium  parium 
of  Magna  Gharta.  For  these  reforms  there  were  accordingly 
•needed  express  enactments  of  Parliament,  as  being  deviations 
from  the -charter.  But  aftier  standing  instruments  for  uniting 
and  developing  the  common  law  had  been  gained  in  the 
•central  courts,  the  consolidation  of  juries,  which  had  been 
tformed  in  the  earlier  period,  took  place  in  a  threefold  direction. 

(i.)  "ULift  cibfl  juts  existed  after  the  assisse  of  Henry  II.,  by 
^nrtue  of  statute  only,  for  the  originally  enumerated  cases; 
and  then  in  this  form,  that  four  knights  of  the  shire  appointed 
for  the  purpose,  and  twelve  jurors  elected  by  them,  were  to 
decide  the  principal  question  at  issue.  These  form  accord- 
ingly a  court  of  decision  ''perjudidvm  parium  velper  legem 
terrsB.*'  Practical  necessity  had,  however,  extended  the  proof 
by  commissions  of  twelve  persons  on  oath  as  "jnrata'*  to 
the  whole  civil  procedure.  In  this  more  accessible  and 
cheaper  form  their  Terdict  became  limited  to  the  question 
of  fact,  and  the  method  soon  became  so  generally  followed 
that  the  circumstantial  assisa  with  the  four  knights  is  less 
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and  less  frequently  ased.  At  an  early  period,  also,  pro- 
ceedings in  evidence  are  taken  before  the  civil  jury ;  at  first 
in  the  form  that  the  -witnesses  who  were  present  at  the  recep- 
tion of  documents,  combined  with  and  delivered  their  informa- 
tion to  the  jury ;  and  again,  that  they,  independently  of  the 
jury,  gave  their  version  of  the  facts  at  the  judicial  sittings. 
The  transition  to  examination  of  witnesses  in  another  fashion, 
and  to  other  modes  of  taking  evidence,  was  brought  about  in 
the  practice  of  the  courts..  A  taking  of  evidence  before  the 
jury  was  tolerably  well  developed  at  the  close  of  the  Middle 
Ages  (Fortescue  de  Laud.  o.  26). 

(ii.)  ^e  gtanll  jutg  was  primarily  connected  with  the  county 
assemblies  which  the  royal  justiciaries  had  to  hold  at  periods 
which  became  more  and  more  regular.  Their  presentment, 
duties  consisted,  in  summoning  the  individual  hundreds,  and 
causing  the  presentment  made  them  to  be  inquired  into  and. 
confirmed  by  a  special  jury  of  eadi  hundred.  This  procedure 
must,  however,  have  appeared  a  waste-  of  time  and  labour, 
and  from  the  desire  for  a  quicker  despatch  of  business  a 
change  took  place,  the  first  traces  of  which  are  visible  in.  the 
year  1868..  It  had  been  found  practicaUe  to  utilize  the  fidl 
assemblies  of  the  county  court  for  these  inquiaitiones  also,  as 
a  grand  inquest,  or  grand  jury,  in  the  face  of  which  the  pre- 
sentment juries  of  the  individual  hundridds  gradually  d^cay. 
The  great  committee  of  the  county  absorbs  the  committee  of 
lower  instance,,  and  makes  use  of  the  presentments  of  the 
communities,  as  also  the  information  of  the  individuals,  only 
as  means  to  promote  justice.  In  thia  manner  accordingly 
the  grand  jury  takes  upon,  itself  the  duty  of  indictment,  and 
in  the  face  of  it  private  prosecution  more  and  more  dis- 
appears; When  about  the  same  time  the  institution  of 
justices  of  the  peace  had  been  established,  a  similarly  con- 
stituted, grand  inquest  was  also  applied  to  the  quarter  sessions 
of  the  justices  of  the  peace. 

(iii.)  ^]^  pettJD  futg  in  criminal  cases,  which  Bracton 
and  Fleta  represent  as  a  continuation  of  the  presentment 
jury  with  partial  changes  in  its  composition,,  severed  itself 
from  the  other  in  the  course  of  practice.  The  principal 
separation  was  brought  about  by  25  JBdward  III.  c.  8,  accord- 
ing to  which  every  indiotor  (member  of  the  jury  of  present- 
ment) may  be  challenged  in  the  second  jury  (verdict-jury). 
And  when  soon  afterwards  the  court  of  presentment  became 
merged  in  the  great  jury  which  was  formed  of  the  county 
assembly,  both  jury  courts  appear  under  the  names  of  the 
'*  grand  "  and  ''  petty  "  jury  in  permanent  separation.  No 
reliable  trace  of  a  hearing  of  witnesses  and  other  modes  of 
taking  evidence  before  this  jury,  can  be  discovered  in  the 
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whole  of  the  Middle  Ages.  It  is  still  always  regarded  as  an 
inquisitorial  commission  of  the  community  which  has  upon 
oath  to  try  the  indictments  confirmed  by  the  grand  jury,  and 
finally  to  decide  from  their  knowledge  of  the  vicinage  and 
from  information  there  collected  **  an  culpabilis  ait  vel  turn.'* 
And  on  that  very  account ''  neighbourhood  '*  was  an  essential 
condition,  and  affcer  the  practice  had  become  looser  in  the 
time  of  Edward  III.,  it  was  required  that  at  least  six  hun- 
dredors,  and  in  Fortescue^s  time  four  hundredors  should  sit 
upon  the  verdict  jury.  (2) 

In  this  way  the  fundamental  maxim,  '^  Veritas  in  jwratare, 
juaticia  etjwMcium  in  jtire  "  (Bracton,  186^  b)  became  realized. 
Common  to  all  three  forms  is  the  tender  regard  paid  to  the 
equality  of  the  parties  and  the  impartiality  of  the  jurors. 
This  system  of  "  fair  trial "  is  the  best  and  the  most  enduring 
basis  of  English  judicial  life.  After  it  had  been  carried  out  on 
a  great  scale,  the  necesstty  arose  of  consolidating  the  duty  of 
serving  on  a  jury.  Originally  the  jurors  in  the  county  as 
also  in  the  sub-districts  were  chosen  from  among  the  tradi- 
tional lawmen,  that  is,  they  were  legales  milites,  liberi  et 
legates  homines'.  But  the  duty  of  serving  as  juryman  was  by 
its   nature   built  upon  a  broader  basis.     For  judging  an 


(2)  An  old  fundamental  erroB  oon- 
sldeis  this  thorough  organization  aaoon- 
nected  with  the  piovisionB  of  Magna 
Charta,  whereas  the  guarantee  of  the 
judicium  parium  in  Art  89  of  the 
charter  actually  formed  an  impediment 
to  reform.  Much  as  suoh  reiorm  waa 
practically  required,  public  opinion 
adhered  as  tenaciously  as  ever  to  the 
Anglo>Saxon  principle  of  constituting 
a  court  of  men  and  paret  of  the  hundred, 
appointed  to  find  the  verdict  But  the 
opposition  was,  as  might  be  expected, 
most  keen  in  criminal  casee ;  and  the 
slower  course  of  development  of  the 
verdict  jnrj  can  be  alee  thus  explained. 
The  practLoe  of  the  courts  found  a 
remedy  at  first  in  this  way,  that  it 
caused  the  accused  to  submit  volun- 
tarily to  the  verdict  of  a  I'ttroto,  in 
place  of  the  customaxy  proof  In  case 
the  accused  refused  to  do  this,  no  other 
expedient  was  known,  but  that  of  an 
administrative  measure,  the  so-called 
peine  forte  et  dure  (above,  p.  190).  In 
this  there  was  an  evasion  of  the  prin- 
ciple by  a  sophistical  trick,  wnicb,. 
practised  on  the  0)ntinent  in  much 
greater  dimensions,  leads  to  torture, 
whilst  in  England  it  remains  lesMcted; 
to  a  middle  course,  and  is  in  later 
times  even  acknowledged  in  this  form 
by  Act  of  Parliament  (vide  Palgrave, 


k.  189, 19a)i.  By  this  firm  adhetmoe 
to  the  old  ofdo  judieiorum  it  is  also 
explained  why  in  the  oriminal  aanm 
bwAl  importance  was  still  attached  to 
appointing  a  number  of  knights  of  the 
shire,  as  paresy.  en  the  oommissioiiB  of 
justices.  The  baie  fundamental  idea 
of  the  jury  is,  that  the  establishment 
of  fact  in  the  trial  (the  determination 
of  the  basea  of  the  judgment  of  the 
court)  should  proceed  from  the  district 
and  community  concerned,  because  fJie 
knowledge  possessed  by  the  vicinage 
of  persons,  things,  and  ciroumstancee, 
cannot  be  dispensed  with,  and  least 
of  all,  where  the  presiding  justices  only 
come  at  stated  times  ficom  long  dis- 
tances, and  it  is  an  established  prin- 
ciple that  they  shall  be  strangers  to  the 
county.  At  the  close  of  this  period 
Tortescue  in  his  ^Laudes  Le^wn 
Anglin"  regarded  the  criminal  jury 
stiU  only  as  a  practical  institution  for 
judicial  proceeding  on  evidence.  The 
annual  participation  of  thousands  in 
the  practical  administiation  of  justice 
became  politically  important;  as  also 
was  the  newer  and  more  uniform  dis- 
tribution of  the  iudicial  burden  among- 
knights,  freeholders,  and  boroughs, 
which  has  become  a  fundamental  prin- 
ciple of  representation  in  Parliament. 
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habitual  participation  was  necessary,  which  was  only  prac- 
ticable for  the  greater  landowners.  In  stating  the  question 
of  fact,  an  exact  knowledge  of  the  district  of  the  vicinetum 
was  requisite,  as  well  as  personal  integrity,  and  for  this  the 
smaUer  freehcdders  were  as  weU  quaUfied  as  they  were  indis- 
pensaUe.  Participation  in  delivering  judgment  might  appear 
as  an  impertant  political  right ;  the  summons  on  the  newer 
commissions  of  CTidenee  appeared  as  a  newly  established 
service,  and  the  taking  part  in  such  could  scarcely  become  a 
subject  for  class-jealousy.  The  danger  now  rather  lay  on  oa& 
side  in  the  burdening  of  the  poorer  classes  with  this  duty,. 
and  on  the  other  im  the  diminished  trustworthiness,  the  cor- 
ruptibility, and  timidity  of  these  elements.  Therefore  it  wa& 
necessary  to  fix  upon  an  average-  scale  of  landed  property,  to^ 
which  the  duty  of  serving  on  a  jury  should  attach.  In  dealing 
with  the  evil  result :  ''that  otherwise  the  rich  would  go  free- 
and  the  poor  constitute  the  juries,."  the  stait.  Westminster  2» 
c.  88,  enacts  first  that  c^ily  freeholders  of  twenty  &hilling& 
value  in  land  should  be-  summoned  to*  the  cimsa^  By  2^ 
Edward  I.  stat.  1 ;  2  Henry  Y.  c.  8,  this  rating  is  doubled  ; 
only  persons  of  forty  shillings  mcome  from  land  (or  one-ten^ 
of  the  rating  of  a  knighf^s  fee)  should  be  summoned.  (2*) 

The  fact  that  the  royal  justices  et  assize  presided  in  it  pre- 
served at  this  time  the  character  of  the  county  court  as  a 
court  of  eommon  law.  In  contradistinction  to  the  ordinary 
sittings  of  the  county  court,  prelates,  barons,  knights  and 
freeholders  still  appear  before  the  royal  justices  of  assize ; 
from  each  township  twelve  citizens,  and  &om  every  viUage 
the  village  bailiff  wkh  his  four  men.  This  suit  royal  of  th^ 
prelates  and  barons,  which  was  agaia  expressly  confirmed  by 
the  Assize  of  Clarendon,  hindered  the  courts  of  common 
law  from  being  divided  into  separate  courts  for  the  nobles, 
knights,  citizens,  and  peasants ;  and  even  though  the  upper 
classes  display  a  constant  tendency  to  be  quit  of  the  suit  of 
court  in  the  county  court,  and  though  the  statute  of  Merton 
permits  representation  by  proxy,  and  the  statute  of  Marl- 
borough releases  persons  of  higher  rank  than  a  knight  from 
appearing  in  the  sheriff's  toum,  yet  a  liability  to  appear  on 
special  summons  stiU  remains.    The  origin  of  a  privileged 


(2«)  This  has  been  at  all  tunes  the 
practieal  side  of  the  question.  The 
wealthy  bribed  the  sheriif,  in  order  to 
get  he^  from  serrice;  the  parties  en- 
oeaToored  to  entertain  and  bribe  the 
poorer  Jorors.  In  1  Edward  lY.  c.  3 ; 
1  Biohaid  III.  o.  4,  the  reasons  pro- 
ponnded  speak  of  the  abuse  of  poor  and 
nnoonscientioTis  persons  sitting  on  the 


presentment  jnry  of  the  sheriiT.  In 
other  places  acts  of  violence  are  spoken 
of  with  which  the  jnry  are  threatened 
by  the  UU^ants  (22  Ass.  pL  44).  The 
gradual  disappearance  of  a  Magna 
AitiBa  compoiBed  entirely  of  knights 
(of  which  we  have  an  instance  as  late 
as  the  year  1848)  ii  connected  with  the 
ayersion  against  serving  on  a  jury. 
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court  in  England  is  confined  to  the  jurisdiction  of  the  peers 
over  their  members  which  sprang  up  under  Edward  11. 

After  all  these  changes  the  old  office  of  sheriff  has  in 
great  measure  lost  its  independent  jurisdiction.  In  this 
capacity  it  remains  only  an  instrument  of  the  supreme  court 
for  functions  in  which  a  provincial  organ  is  indispensable,  for 
instance  for  the  issae  of  summonses,  for  executions,  and  for 
the  empanelling  of  a  jury.  Under  Edward  I.  the  sheriff's 
judicial  competence  for  civil  matters  is  resti^icted  to  petty 
suits  not  exceeding  forty  shillings ;  to  which  are  added  his 
inquiaitoicial,,  police,  financial  and  administrative  functions*. 
Through  its  police  control,  its  privileges,  and  its  fees,  the 
office  is  however  still  sufficiently  important  to  be  the  object  of 
solicitation..  Manifestly  in  oi:der  to  fall  in  with  the  wishes  of 
the  knighthood,  the  attempt  was  therefore  twice  made  to  fill 
the  sheriff's  office  by  a  county  election.  The  first  attempt 
was  made  in  1258  by  the  statute  of  provisors,  but  ended  in 
pure  party  elections,  aoid  was  subsequently  annulled.  The 
secouA  attempt  (28  Sdw.  I.)  had  for  its  result  that  after  seven 
years  the  sheriffs  were  obliged  ta  be  deposed  en  masse,  and 
others  appointed  in  their  places.  The  suffrage  proved  inappli- 
cable to  the  judicial  and  police  officers.  The  sheriff  accordingly 
remains  an  under-officer  of  the  Exchequer  and  the  King's 
court,  and  is  proposed  for  the  King's  sanction  by  the  treasurer, 
the  chancellor,  the  barons  of  the  Exchequer  and  Hie  jvsticiarii 
(9  Edw.  II.  stat.  2),  as  is  done  in  effect  at  the  present  day. 
He  had  to  possess  sufficient  real  estate  to  carry  his  responsi- 
bility, and  was  not  allowed  to  farm  out  his  office.  (2^) 

The  indirect  effect  of  these  magisterial  institutions,  was 
finally  the  further  decay  of  the  regular  hundred  and  manorial 
courts.  No  new  law,  no  reform,  was  extended  to  them ;  the 
absolute  validity  of  judicial  documents  in  evidence  is  as  a 
rule  confined  to  the  royal  courts  of  record ;  the  want  of  a  jury, 
of  a  right  of  distraint,  and  of  summary  penal  jurisdiction,  was 


(2^)  The  appointment  of  the  sheriffs 
who  are  proposed  by  the  treasurer, 
chancellor,  and  the  judges  (9  Edw.  II. 
stat.  2),  was  fixed  at  a  time  in  which 
the  monarchy  was  inyolved  in  a  oon- 
flict  with  the  great  barons  on  account 
of  the  appointment  to  the  great  offices 
of  State.  This  statute  secured  on  Uie 
one  hand  the  constitutional  influence 
of  the  council,  and  on  the  other  a 
certain  impartiality  in  making  the 
appointments.  The  idea  was  that  the 
chief  officials  of  the  permapent  council 
should  exercise  the  right  of  proposal. 
In  14  Edward  lU.  stat.  1,  cap.  7;  23 
Henc  YI.,   cap.   8,    aooordingly  the 


Lord  ChanoeUor,  the  Lord  Treasurer, 
the  President  of  the  Council  and  the 
three  presidents  of  the  central  courts 
of  law  were  mentioned.  In  Fortescue's 
time  all  justices  of  the  realm  were  wont 
to  meet  together  with  the  great  officers 
and  members  of  the  council'  of  State. 
These  are  aU  only  yariations  in  the 
uzocse  of  business  of  the  oouncU  of 
State;  in  like  manner  as  the  custom 
of  proposing  three  candidates  to  the 
King  also  originated  &om  praotioe. 
As  to  the  still  considerable  fees  at- 
tached to  the  office  of  aheriil^  of. 
Thomas,  Exohequer,  51. 
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enough  in  itself  to  make  them  impracticable,  and  to  bring 
the  jurisdiction  over  the  viUani  (copyholders)  more  and  more 
completely  to  the  regular  courts.  Even  where  a  landowner 
has  been  granted  as  a  franchise  the  right  of  appointing  a 
bailiff  by  the  clausula  *'non  omittas"  IS  Edward  I.  c.  29,  the 
sheriff  may  execute  eyery  order  of  the  court  in  such  franchise, 
if  the  bailiff  does  not  do  it  properly.  Of  course  fragmentary 
remnants  of  the  old  rigime  stUl  occur.  The  infamgtheft  and 
outfangiheft  were,  under  Edward  I.,  occasionally  put  in  force 
by  manorial  courts,  and  as  late  as  1285  two  cases  occur  in 
which  a  court  baron  passes  sentence  of  death  for  felony. 

III.  The  exercise  of  the  police  power  becomes  connected  with 
the  county  in  a  new  way,  by  the  office  of  jttStte  of  tfie  peace, 
which  had  been  formed  after  a  long  series  of  experiments. 
The  parliaments  of  this  period  begin  with  complaints  of  the 
insolence  of  the  magnates,  and  of  feuds  and  brawls,  which 
after  the  times  of  the  Barons'  Wars  appear  again  periodically. 
Hence  there  resulted  together  with  the  militia  code  a  formal 
police-code  in  the  statute  of  Winchester,  IS  Edward  I.,  which 
begins  with  the  words :  ''  As  day  by  day  robberies,  murders, 
arson,  and  thefts,  occur  more  frequently  than  they  ever  did 
before'' — ^therefore  the  old  police  regulation  touching  the 
'^  hue  and  cry  "  was  strongly  enjoined,  the  landlord  was  made 
responsible  for  the  guests  he  harboured,  the  hundred  for 
reparation  of  damage  done  within  its  district,  and  a  more 
extensive  duty  to  do  militia  service,  and  a  system  of  watch 
and  ward  introduced.  But  there  was  also  a  concurrence  of 
various  social  reasons  for  extending  and  multiplying  the  pro* 
vince  of  the  police-power.  Town  and  country  life  in  England 
had  not  become  quite  separated  each  from  the  other,  and 
there  existed  free  intercourse  to  such  a  degree  that  the  com- 
munities, having  become  mistrustful  on  account  of  their 
liability  to  make  compensation,  had  frequently  to  require  that 
suspicious  characters  should  find  security  for  keeping  the 
peace  and  for  their  good  behaviour.  With  the  comparatively 
early  decay  of  villeinage  and  with  the  introduction  of  free 
transactions  of  hiring  and  letting,  the  intimate  bond  between 
property  and  labour  became  loosened  in  many  places.  By 
free  intercourse  and  unfettered  industry,  the  unstable  rela* 
tions  between  property  and  labour  became  welded  together, 
and  capable  much  earlier  than  on  the  Continent  of  being 
regulated  by  comprehensive  laws.  The  numerous  industri^ 
enactments,  which  in  Germany  must  be  looked  for  in  the 
police  regulations  of  towns,  and  in  the  statutes  of  guilds, 
appear  here  as  subjects  of  general  legislation;  at  first  as 
royal  assiea  and  ordinances,  and  later  as  parliamentary 
enactments.    To  these  belong  the  legal  fixing  of  the  price  of 
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bread,  beer,  firing,  and  other  necessaries  of  life,  assism  venaUum 
(at  the  same  time  with  regulations  against  adalteration),  the 
most  important  of  which  is  called  the  assisa  pani$  et  cerevisuB 
(61  Henry  III.  c.  6),  all  of  which  are  continued  as  periodical 
tariffs.  Regulations  affecting  the  bakers'  trade,  the  prepa- 
ration and  manufacture  of  leather  and  woollen  cords,  the 
preparation  of  malt,  brick-making,  the  coal  trade  and  sale  of 
nrewood,  market  police-rales,  and  the  general  provisions 
of  a  trade-code  form  a  very  complicated  legislation.  (8)  To 
these  were  added  the  poUce  laws  affecting  labour,,  which  stand 
in  the  place  of  the  ''  law  of  socagers,"  and  of  the  guild  and 
turban  police  institutions  on  the  Continent.  The  first  statute 
of  labourers,  23  Edward  III.,  cap.  1,  was  promulgated  after 
a  great  national  calamity,  which  had  diminished  the  number 
of  working  hands,  and  increased  the  ordinary  rate  of  wages. 
By  it  the  working  men  are  ordered  to  serve  every  employer 
of  labour  at  the  eustomary  wages.  Connected  with  it  there 
became  defined  in  practice  the  notion  of  combinations,  that 
is,  of  prohibited  unions  for  obtaining  an  increase  of  wages. 
Further  connected  therewith  is  the  prohibition  of  giving  alms 
to  able-bodied  beggars.  By  12  Bichard  II.  c.  7,  every  labourer 
is  forbidden  to  leave  his  place  of  abode  without  a  certificate  of 
the  magistrate  that  there  is  a  good  reason  for  his  doing  so ; 
whosoever  is  found  wandering  about  without  such  certificate 
can  be  apprehended  and  put  in  the  stocks.  Those  who  are 
unable  to  work  shall  return,  in  case  of  need,  to  their  birth- 
place to  be  supported  there.  According  to  the  strength  or 
weakness  of  the  successive  reigns  so  does  the  rigour  of  the 
labour  police  vary  (1&  Bichard  11.  cap.  3 ;  14  Bichard  II. 
c.  1.  2 ;  2  Henry  IV.  c.  5';  4  Henry  IV.  c.  16 ;  6  Henry 
IV.  c.  9;  11  Henry  IV.  c.  8;  9  Henry  V.  c.  9,  stat.  2; 
8  Henry  VI.  c.  24;  27  Henry  VI.  c.  8;  17  Edward  IV. 
c.  1 ;  1  Henry  VII.  c.  2 ;  8  Henry  VH.  c.  8).  But  a  warning 
to  exercise  moderation  existed  in  the  rebellion  of  the  peasants 
under  Bichard  II.  Tke  statutory  tariffs  ol  bread  and  beer 
were  intended  in  some  measure  to  act  as  a  counterpoise  to 
this.  Elements  of  a  police  des  mmwrs  were  als^  contained  in 
the  comprehensive  meaning  of  the  term  **  common  nuisances  " 
by  which  disorderly  and  immoral  houses  were  punished ;  in 
laws  affecting  luxury  in  dress,  food,  and  other  extravagances 
— the  last-named  in  connection  with  fantastic  practices 
which  the  paid  soldiery  brought  back  with  them  from  the 
French  wars.    To  this  head  belongs  the  dinner  law  (10  Edw. 

(3)  The  Mope  of  these  laws  is  best  manufaotures    ftom   2   Edward   in. 

■een  in  the  modern  repeal  acts,  such  downwards  (of.  19  and  20  Viet  a  64). 

as  49  George  III.  c.  109,  which  affects  A  kind  of  general  trade  oode  resulted 

forty  statutes  dealing  with  the  woollen  from  8  Edward  IT.  o.  4. 
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III.  Btai.  8),  de  cibariia  utendis^  which  allowed  for  dinner  and 
supper  only  two  courses ;  the  great  laws  against  luxury  (87 
Edw.  III.  c.  8-14)  relating  to  dress  and  meals,  repealed,  it 
is  true,  in  the  following  year,  but  partly  revived  under  Edward 
lY.  Supplementary  to  the  above  there  existed  besides  a 
summary  penal  power  residing  in  the  King's  Bench,  as 
eu8t08  morum,  as  well  as  the  right  of  the  magisterial  police  to 
enforce  the  finding  of  a  security  for  good  behaviour  in  cases 
of  offensive  acts  of  public  immoraMty.  The  idea  of  nuisance 
embraces,  besides,  a  number  of  disputes  between  neighbours ; 
among  others  also  the  first  forms  of  highway  regulations,  and 
a  highway  police.  Further  eonnected  with  these  follow 
hunting  and  fishing  laws  in  an  almost  innumerable  series. 

To  deal  with  this  compficated  system  there  had  existed 
hitherto  merely  the  sheriff's  tocurn  and  the  courts-leet. 
Although  the  Great  Charter  had  withdrawn  from  the  Vice- 
comes  the  royal  criminal  accusations,  yet  there  still  remained 
to  him  the  first  interference,  the  taking  of  security,  the  police 
inqtdsitMs  as  well  as  the  functicms  of  police  magistrate,  where 
petty  criminal  eases  were  coneemed.  The  investigation  in 
these  courts  was,  however,  somewhat  different  from  the  pro- 
ceeding of  the  prescBt  day.  It  did  not  take  place  publicly 
before  the  community,  but  in  and  by  the  community  itself, 
with  constant  summonings  of  bailiffs  and  lawmen,  with 
examinations  on  oath  as  to  knowledge,,  ignorance,  and  belief. 
It  was  not  only  that  this  constituted  the  heaviest  burden  of  the 
judicial  duties  of  the  people,  the  community  having  to  be 
summoned  en  masse ;  the  further  and  main  fault  was  unmis- 
takable,, that  the  terms  and  forms  of  a  court  were  inadequate 
for  the  preventive  purposes  of  a  poliise  of  this  description, 
which  presupposes  a  much  greater  amount  of  activity.  The 
local  courts-leet  were  on  this  account  just  as  little  equal  to 
the  performance  of  such  tasks  as  were  the  sheriff  and  his 
under-bailiffs.  Experience  made  it  ever  more  clearly  felt, 
that  assemblies  of  the  eommunity  neither  in  pleno  nor  yet  in 
committees  could  conduct  a  police  administration  in  the  form 
in  which  it  was  then  constituted,  owing  to  the  extended 
character  of  the  system  of  preservation  of  the  peace  and  the 
police  law&for  trade,  labour,  and  morals.  So  soon  as  a  police 
system  by  virtue  of  express  enactment,  takes  the  place  of 
patriarchal  regulations,  the  carrying  out  of  these  regulations 
by  single  officers,  and  liieii  more  summary  enforcement,  must 
lead  to  the  creation  of  a  judicial  office. 

As  early  as  the  reign  of  Bichard  I.  a  first  attempt  was 
made  to  associate  with  the  sheriff,  district-deputies,  custodes 
placitorum  corona^  or  coroners,  who  were  described  in  the 
capitula  of  1194  as  custodes  placitorum  corona.    Their  funo** 
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tions  consisted  in  keeping  a  watchful  eye  on  the  royal  taxes, 
rights,  and  dues,  and  are  probably  identical  with  those  of  the 
later  coroners.  Edward  I.  gives  these  officers  exact  instruc- 
tions how  to  proceed  with  a  commission  of  inquest  chosen  from 
the  neighbourhood  in  the  case  of  unusual  deaths.  After  28 
Edward  III.  c.  6,  they  were  chosen  in  the  county  court  from 
among  respectable  landowners,  and  presented  to  the  King  for 
his  appointment.  This  first  formation  did  not  develop  itself 
further ;  it  confined  itself  to  inquests  as  to  causes  of  death, 
to  cases  of  embezzlement  of  treasure,  and  to  assisting  the 
sheriff  in  certain  cases.  The  monarchy  was  probably  not 
inclined  to  extend  the  powers  of  these  chosen  officers.  It 
is  likely  that  in  early  times,  as  a  consequence  of  the  inade* 
quate  principles  of  their  election,  they  proved  themselves 
inadequate  officials.  (8*J 

Towards  the  end  of  Edward  the  First's  reign,  in  disorderly 
times  and  districts,  a  kind  of  court-martial  under  justices  of 
trail  boston  began  to  be  instituted,  which  was  also  in  later 
times  occasionally  repeated,  but  met  with  opposition  on 
account  of  its  too  summary  character.  Shortly  after 
Edward  II.  ascended  the  throne,  conservatores  pads  were 
appointed  in  every  county,  who  were  to  reside  continually 
in  their  counties  and  visit  all  parts  of  the  same,  *'  to  watch 
over  the  observance  of  the  police  code  of  Winchester,  and 
the  royal  decrees  relating  thereto."  This  also  remained 
only  a  passing  attempt.  But  a  very  serious  occasion  for 
the  appointment  of  local  police  magistrates  arose  at  the 
accession  of  Edward.  III.  After  the  deposition  of  Edward  11., 
his  criminal  spouse  and  her  followers  feared  that  general 
disorder  would  ensue.  They  therefore  caused  by  ordinance 
(1  Edw.  III.  c.  16)i;he  appointment  in  all  the  counties  of  police 
magistrates,  chosen  from  the  ruling  faction — '^  bonnes  gens 


(3*)  Without  doubt  the  eoronaior 
oociirs  under  John  and  in  Magna 
Charta;  and  u  described  in  detail  in 
the  law  books  of  Braoton,  Fleta,  and 
Britton,  o.  1.  As  to  their  procedure, 
a  yery  thorough  ordinance,  4  Edward  L 
de  officio  eorontUorU  was  issued ;  and  it 
is  also  described  in  the  ttatutum  WaUia 
(12  Edw.  I.  c.  5).  In  addition  to  the 
itinerant  financial  commissioners,  other 
persons  also,  who  were  presented  from 
the  county  itself  to  the  King,  could 
exercise  a  control  over  the  maintenance 
of  the  rights  of  the  reyenue  and  the 
Crown ;  out  of  this  there  was  formed  an 
inquintio  after  the  manner  of  a  sheriflfd 
toum,  with  commissioners  of  the  town- 
ship, which  was  to  intervene  in  the 
vacations  between  the  periodical  court 


days,  whenever  a  speedy  investigation 
on  the  spot  was  needed.  Violent  deaths 
and  cases  of  treasure  troTe  thus  became 
the  principal,  proyince  of  the  coroner. 
According  to  the  oldest  indications  we 
possess,  this  officer  was  to  be  presented 
to  the  King  by  the  chancellor,  the  out' 
rent  formiola  for  which,  a  ^  breve  de 
corona  tore  eligendo^*  is  yery  ancient 
The  jury  to  be  summoned  by  the 
coroner  is  to  be  coUected  from  the 
nearest  yillages  to  the  inquiaitio  (par 
eorum  tacrametUum  inqttintionem  far 
ciant  dehomine  ocoieo}^  and  it  was  re- 
garded as  understood,  that  at*  least 
twelve  jurymen  must  be  present^  and 
twelve  be  of  one  accord  in  giving  their 
yerdict.  Special  qualifications  were  not 
required  of  this  ex  tempore  oommission. 
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et  loyaux  assigniea  ci,  la  garde  de  la  paix,**  to  act  as  assistants 
of  the  sheriffs  and  of  the  itinerant  justices.  In  the  following 
year  police-magistrates  were  appointed  with  a  commission  of 
oyer  and  terminer,  that  is,  with  real  penal  powers.  But  these 
again  ceased  when  the  occasion  for  their  institution  disap- 
peared, and  the  change  of  party  took  place.  The  idea  of  the 
appointment  of  police-magistrates  from  the  district  of  the 
county  had  in  the  meantime  become  popular.  In  18  and  20 
Edward  III.  new  attempts  and  new  proposals  were  made.  In 
21  Edward  III.  the  commoners  make  a  proposition  to  the 
King,  to  appoint  about  six  police  magistrates  in  each  county 
— two  lords,  two  knights,  and  two  men  of  the  law.  The 
difference  of  opinion  on  the  matter  lies  principally  in  this,  that 
the  King  and  council  cleave  to  the  royal  prerogative  of  ap- 
pointment, whilst  the  estates  lay  the  greatest  weight  upon 
the  election  of  great  landowners.  But  in  the  meanwhile  the 
disputes  with  the  labouring  classes  had  arisen,  which  necessi- 
tated the  statutes  of  labourers  (28  Edw.  III.  c.  1 ;  26  Edw.  III. 
a.  8).  For  the  putting  of  these  laws  into  execution  atscording 
to  tiieir  spirit  and  their  letter  commissioners  endowed  with 
extraordinary  powers  were  appointed,  who  were  to  hold  their 
sittings  four  times  a-year  in  each  county.  The  idea  of  apply- 
ing the  principle  of  election  to  the  statutes  affecting  labourers 
could  not  for  a  moment  be  entertained.  These  police-magis- 
trates, appointed  by  royal  nomination,  proved  successful,  and 
agreeably  to  this  precedent,  after  long  experimental  forma- 
tions, there  ensued  at  last  in  the  year  1860  the  appointment 
of  district  poUce-magistrates,  as  a  permanent  institution^ 
by  84  Edward  III.  c.  1.  "  In  every  county  of  England  there 
shall  be  assigned  for  the  keeping  of  the  peace,  one  lord,  and 
with  him  three  or  four  of  the  most  worthy  men  of  the  counties, 
together  with  some  learned  in  the  law,  and  they  shall  have 
power  to  restrain  offenders,  rioters,  and  other  barretors,  and 
to  piursue,  arrest,  take,  and  chastise  them  according  to  their 
trespass  or  offience ;  and  to  cause  them  to  be  arrested  and 
duly  punished  according  to  the  law  and  customs  of  the 
realm,  etc.,  etc.,  and  also  to  hear  and  determine  at  the  King's 
suit  all  manner  of  felonies  and  trespasses  done  in  the  same 
county  according  to  the  laws  and  customs  aforesaid."  (8^) 


(3^)  The  ongin  of  the  office  of  jnstioe 
of  the  peace  is  treated  of  at  length  in 
BeeWs  HiBtory,  iL  472  ;  iii.  216,  242, 
265,  290;  iy.  154.  The  old  work  of 
Lambard,  '*  Eiienaiobia,  or  the  Office 
of  JiuticeB  of  the  Peace,"  is  Btill  in 
lue  in  yariouB  editions,  from  1581  to 
1619,  8ya  StiU  more  detailed  ia 
Dalton*fl  "*  Justice,"  1618,  last  edition 
1697    fol.,    which  contains   historical 


notices,  and  mnoh  confused  matter. 
Historical  excerpts  ftom  Hardy  are 
contained  in  the  '*  First  Beport  on 
Constabulary  Force,"  pp.  192-202, 
(1880).  The  historical  notices  contained 
in  Blackstone  are  taken  from  Lambard, 
especially  the  vague  and  confused  ex- 
pression that  there  existed,  according 
to  common  law,  comervatoreB  pacu 
either  by  custom  or  by  feudal  tenurei 
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After '  many  new  proposals  had  been  made,  Parliament 
demanded  that  the  police  magistrates  should  hold  common 
sittings  four  times  in  each  year;  this  was  granted,  and  b; 
86  Edward  III.  c.  12,  it  became  law.  In  the  ensuing  year  a 
petition  was  addressed  to  the  King  to  the  effect  that  he  might 
be  pleased  to  allow  the  knights  and  burgesses  in  Parliament 
assembled,  to  elect  ''the  justices  of  the  peace,  and  the 
justices  of  labourers  and  artificers,"  and  that  the  persons  so 
elected  should  not  be  again  removed.  The  reply  ran,  that 
Parliament  might  propose  the  persons,  but  that  the  King 
would  appoint  according  to  his  pleasure.  Once  again,  in 
60  Edward  IIL,  a  petition  was  presented,  praying  that 
Parliament  might  appoint  the  justices,  and  that  they  should 
not  be  deposed  without  the  consent  of  Parliament.  The 
reply  to  it  ran,  that  the  judges  should  be  appointed  by  the 
King  and  his  (permanent)  council,  and  herewith  the  election 
question  was  settled  for  ever. 

In  this  period,  also,  the  more  honourable  title  ''  justices  *' 
occurs  in  addition  to,  or  instead  of,  the  older  term,  ''cua-r 
ix>de8  pacis.'*  The  form  of  the  commissions  was  at  the  com- 
mencement of  Richard  II. 's  reign  already  similar  to  that  of 


with  the  obligation  to  maintain  the 
peace,  or  snoh  as  had  been  chosen  from 
the  people  in  the  county  courts  (Lam- 
bard,  15-17).  By  the  proceedings  of 
1  Edward  ill.  o.  16  the  choice  of  the 
guardians  of  the  peace  was  first  of  aU 
taken  from  the  people  and  then  given 
to  the  King  (Lambard,  20).  This  pas- 
sage, which  has  been  copied  again  and 
again,  must  have  given  rise  to  the  erro- 
neous idea  that  there  existed  in  England 
dedted  or  manorial  justices  of  the  peace. 
Officers  chosen  by  the  people,  occupying 
the  magisterial  office  of  justices  of  the 
peace,  have  never  existed  in  England 
since  the  Conquest  Traditions  of  this 
sort,  which  are  also  repeated  in  Coke, 
Inst,  ii.  459,  558,  559,  date  from  the 
constitution  of  the  Anglo-Saxon  town- 
ships. For  the  Norman  period  they 
are,  on  the  showing  of  the  records, 
false,  and  incompatible  with  the  whole 
course  of  the  development  of  legislation 
touching  justices  of  the  peace.  The 
elected  euetodes  pads  -of  this  period 
are  partly  the  coroners,  partly  the  re- 
cruiting officers  of  the  militia,  partly 
the  constables  in  the  police  admini- 
strution,  and  partly  anomalous  person- 
ages, with  whom  in  times  of  civil  war 
experiments  were  made  for  a  short  time. 
These  are  officers  having  the  right  of 
first  interference,  of  prosecuting  the 
presentments  before  tk«  courts  of  Jaw, 


at  most  with  the  right  of  enforcing 
the  giving  of  security;  but  not  loyu 
justices  of  xeoard  with  the  right  to 
pass  judgment,  and  endowed  with  the 
numerous  extraordinary  and  discretion- 
ary powers  of  justices  of  the  peaoe. 
Just  as  little  have  manorial  juatioee  of 
the  peaoe  ever  existed  in  England. 
The  usurpations  of  the  nobUity  under 
the  House  of  Lancaster,  and  at  tiie 
time  of  the  Wars  of  the  Boeesi  only 
produced  confused  conceptions  of  the 
kind,  and  in  a  few  cases  also  hasty 
and  impolitic  grants.  But  when  a  case 
of  this  kind,  touching  the  grant  of  the 
privilege  of  appointing  justices  of  the 
peace,  occurred  in  a  charter  for  the 
Abbot  of  St.  Alban's,  and  came  on  for 
trial  before  the  King's  Bench  (20 
Hen.  VII.))  the  court  declared,  in  oon.- 
currenoe  with  the  Attomev-General, 
that  the  King  was  not  authoriced  to 
concede  by  such  a  grant,  to  any  person* 
the  right  of  appointing  royal  justices, 
seeing  that  this  was  a  prerogiSbive  in- 
separable from  the  down.  Lambard 
himself  confesses  (i.  c  8)  that  '*all 
offices  for  the  maintenanoe  of  the 
peace  are  originally  derived  from  the 
King,  and  that  no  duke,  earl,  or  baion, 
as  such,  kas  a  greater  auihoitty  to 
maintain  the  peaoe  than  any  private 
man." 
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onr  own  day,  and  became  gradually  consolidated  as  a  com- 
prehensive instrument  of  penal  justice,  and  police,  and 
especially  the  newly  promulgated  police-laws.  The  duties 
of  the  commissions  of  peace  were  at  this  time  twofold : 

(i.)  The  preservation  of  the  peace  according  to  common 
law ;  that  is,  apprehension,  arrest,  enforced  bail,  and  all 
other  police  functions,  which  traditionally  lay  in  the  jorisdic* 
tion  of  the  Norman  provincial  magistrates. 
.  (ii.)  Analogous  fimctions  according  to  the  statute  of  Win- 
chester, the  statute  of  Westminster,  and  the  later  laws  relating 
to  the  police  control  over  trades  and  labour,  which  became 
more  numerous  with  each  succeeding  generation.  Actual 
criminal  penalties  were  only  inflicted  by  them  when  they  sat 
in  a  body  in  quarter  sessions,  with  the  assistance  of  a  jury. 
Their  commission  was  drawn  up  on  this  matter  in  such 
general  terms,  that  they  exercised  a  concurrent  criminal  juris- 
diction with  the  itinerant  justices.  In  another  direction^ 
there  were  especially  reserved  to  them,  by  the  framing  of  the 
statutes,  jurisdiction  over  a  number  of  smaller  offences  against 
the  regulations  affecting  trade,  morals,  and  labour.  No 
intention  could  yet  be  perceived  in  this  materially  to  restrict 
the  application  of  the  jury.  But  the  framing  of  the  more 
recent  police  laws,  gave  them  also  in  their  own  persons  a 
comprehensive  jurisdiction,  which  was  to  be  exercised  with- 
out a  jury.  It  was  not  until  the  statutes  of  the  following 
period  that  this  became  extended  to  an  administration  of 
summary  justice  without  a  jury,  even  against  the  accused 
person  who  denies  his  guilt.  <8^) 

The  justices  of  the  peace  themselves  must,  according  to 
the  petitions  addressed  to  Parliament,  be  chosen  from  the 
great  landowners,  whilst  King  and  council  look  upon  know* 
ledge  of  the  law  as  an  essential  qualification.  As  a  body, 
they  were  now  according  to  local  needs  really  composed  of 
both  elements.  The  influence  of  the  nobles  under  the  house 
of  Lancaster  first  introduced  a  fixed  qualification  (18  Hen.  vL 
c.  11).  The  justice  of  the  peace  is  to  possess  lands  of  the 
yearly  value  of  J920  (the  rating,  in  those  times,  of  a  knight's 
fee) ;  however,  when  sufficient  landed  proprietors  were  not 
available  in  the  county,  who  were  skilled  in  law  and  its 
administration,  the  Lord  Chancellor  was  authorized  to  place 


(30  AooordUig  to  15  Richard  II.  o. 
2,  their  dutiee  were  to  establish  the 
ftMsta  of  violent  dispoesession ;  according 
to  Henr.  lY.  c.  4,  sec.  2,  '^  the  justioee 
of  tiie  peace  are  for  the  fufcnre  to 
have  the  power  to  hear  on  oath  all 
manner  of  labourers,  servants,  and  their 
masters,  and  artificers,  touching  all 
things  which  have  been  perpetrated  by 


'them  against  the  previous  ordinances 
and  statutes,  and  to  puniih  them  ac- 
cordingly on  their  own  confession,  as 
'if  they  had  been  convicted  upon 
inquest."  The  statutes  of  the  follow- 
ing period  extend  this  gradually  to 
an  administration  of  summary  justice 
without  a  jury  even  againsHhe  accused 
denying  his  guilt. 
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on  the  commission  other  persons  learned  in  the  law.  By 
virtue  of  this  clause,  the  rivalry  between  the  landowners  and 
the  justices  of  the  peace  learned  in  the  law  or  ''the  quorum/' 
continued  down  to  the  eighteenth  century.  The  renuncia- 
tion of  their  right  to  legally  fixed  daily  allowances,  which 
became  more  and  more  the  custom,  at  last  brought  about 
the  disappearance  of  the  mere  professional  officials  from  the 
commission  of  peace.  (8^) 

This  new  system  of  police  control,  as  it  steadily  progresses, 
thrusts  into  the  background  the  old  institutions,  and  first 
of  all  the  district  police  court  of  the  sheriff*  The  tumus 
VicecomUis  remains,  it  is  true,  side  by  side  with  the  justices 
of  the  peace.  To  the  sheriff  is  also  reserved  the  right  of  first 
interference,  of  inquisition  as  well  as  criminal  jurisdiction  ia 
petty  penal  cases,  with  the  co-operation  of  the  townships. 
So  far  the  relation  remained  one  of  rivalry,  but  to  the  ^* 
advantage  of  the  sheriff,  whose  unpopularity  still  continued, 
and  whose  police  jurisdiction  was  doomed  to  further  decay  in 
consequence  of  the  inconvenient  change  of  office  &om  year 


(3<*)  In  the  olanse  of  the  commis- 
rion,  in  which  **  two  or  more  **  justices 
of  the  peace  are  anthorized  to  try  and 
to  judge,  the  proviso  is  added,  that 
among  this  number  one  or  more  should 
always  be  appointed  by  name  (**  quorum 
oliqnem  wutrum  A,  B,  0.  D,  unum  esse 
volumuB  "),  Those  thus  appointed  are 
the  members  skilled  in  the  law,  who 
on  this  account  are  technically  called 
**  the  quorum."  In  later  statutes  it  is 
also  specifically  determined  whether 
the  justice  of  the  peace  is  to  act  inde- 
penaently,  or  whether  he  is  to  act  with 
the  assistance  of  a  colleague  learned  in 
the  law.  This  oflSce  of  justice  of  the 
peace,  filled  both  by  lawyers  and  land- 
owners, is  in  fact  only  a  new  combina- 
tion of  elements  that  had  long  existed, 
a  new  blending  of  property  and  office. 
The  King  could  from  time  immemorial 
appoint  justices  of  oyer  and  terminer  to 
hold  the  criminal  courts ;  by  the  new 
arrangement  he  is  obliged  to  appoint 
them  by  preference  I'rom  among  the 
resident  landowners  of  the  county. 
The  itinerant  justices  had  theii  point 
d^apvui,  or  centre  of  gravity,  in  the 
royal  council,  and  in  the  central  courts 
of  law ;  the  justices  of  the  peace  havo 
theirs  in  the  county,  and  form  in  their 
periodical  sittings  a  corporate  body, 
which  now  becomes  permanently  con- 
nected with  the  juries  of  the  district, 
and  forms  newly  organized  district 
administrations  for  police  purposes,  in 
the  widest  sense  of  the  term.    In  the 


oommisslons  of  the  itinerant  jtistiees, 
in  addition  to  the  justices  of  theTesAm, 
lords  and  knights  of  the  county  were 
also  appointed,  but  only  as  secondarj 
personages,  whose  participation  soon 
became  a  purely  nominal  one ;  in  the 
commission  of  the  peace  the  iprolBe^ 
sional  officers  are  only  ooUeagaes-and 
assistants  learned  in  the  law,  who 
j^radually  retire  before  the- permanent 
influence  of  the  gtetX  landed  proprie- 
tors. As  the  non-acceptance  of  stip^da 
(after  14  Bichard  II.  c.  11)  was  d»> 
clared  to  be  required  of  the  honour  of 
lords  and  bannerets,  the  noB-€u;oept* 
ance  of  wages  altogether,  soon  appeared 
called  for  by  considerations  of  honour, 
and  thus  ibe  rush  -of  lawyers  and 
small  landowners  to  the  oommissioii 
of  the  peace  diminished.  The  grea^ 
landed  proprietors  thus  obtained  com- 

Sensation  on  a  greater  scale  for  their 
eoaying  manorial  courts.  But  for  the 
practical  purposes  of  the  police  control, 
the  requisite  stability  and  the  necessary 
force  was  thus  gained.  Inasmuch  as- 
the  justices  of  the  peace  were  appointed 
for  the  district  of  the  county,  and  as 
their  official  jurisdiction  was  nom  the 
first  to  be  ezefcised  **as  well  within 
as  without  the  frandusee,"  they  hdd 
authority  over  the  disconnected  mano- 
rial districts.  And  herein  already  we 
perceive  tlie  principal  reason  why  the 
justices  of  the  peace  gradually  ousted 
the  old  courts-leet. 
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to  year.  Sheriffs  were  deprived  of  the  important  powers  of 
preliminary  inquiry  by  1  Edward  IV.  c.  2,  3  (1461).  Their 
fonctions  were  restricted  to  a  jurisdiction  of  first  instance, 
and  the  taking  of  indictments,  and  the  actual  order  of  arrest : 
all  further  proceedings  had  to  be  left  to  the  next  quarter 
sessions.  But,  on  the  other  hand,  the  execution  of  penalties 
still  remained  to  the  sheriff;  for  which  function  the  organiza- 
tion and  financial  administration  of  the  sheriff's  office  was 
originally  framed,  and  for  which  they  remained  suitable. 

The  same  course  of  development  was  taken  by  the  manorial 
and  borough  courts-leet,  which  had  branched  off  from  the 
sheriff's  tounk  For  a  certain  time  they  still  competed  with 
the  office  of  the  justices  of  the  peace-;  that  is,  the^  acted  by 
means  of  a  continued  summons  of  the  assembhes  of  the 
townships  for  the  purposes  ef  the  inquest  and  police  convic- 
tions. They  still  continue,  but  in  principle  are  restricted  to 
their  old  jurisdiction  at  common  law,  except  where  the 
criminal  jurisdiction  over  new  penal  offences  has  been  ex- 
pressly given  them  by  statute  law,  as  was  done  frequently 
in  the  province  of  police  regulations  affecting  labour  and 
trade.  In  this  condition  of  free  competition,  the  court-leet 
(except  in  very  few  places  where  accidental  circumstances 
kept  it  alive)  becomes  gradually  overshadowed  and  choked 
by  the  newer  and  more  vigorous  institution  of  justices  of  the 
peace.  These  were  at  all  times  accessible,  whilst  the « court- 
leet  was  only  opened  twice  in  each  year,  and  then  only  for  a 
short  time.  The  justices  of  the  peace  gain  from  generation 
to  generation  new  and  effectual  penal  powers,  whilst  the  court- 
leet,  as  a  rule>  remains  restricted  to  a  cumbrous  inquisition, 
and  to  the  penalties  of  the  common  law.  At  the  close  of 
Edward  the  Third's  reign  (61  Edw.  III.)  Parliament  again 
prays  that  no  penal  offences  shall  be  sent  to  the  justices  of 
the  peace,  which  ought  to  be  decided  in  the  leets  of  the  land- 
owners and  boroughs.  The  answer  ran,  that  the  laws  which 
had  hitherto  been  enacted  (police  regulations)  could  not  be 
maintained,  if  this  petition  was  granted.  From  that  time  the 
decay  of  the  leets  silently  proceeded. 

The  subordinate  functions  of  the  maintenance  of  the 
peace,  which  were  exercised  as  a  jurisdiction  of  first  instance 
m  the  townships,  tithings,  and  vttlaUB,  by  reeves  and  the 
lawmen  of  the  district,  in  the  form  of  committees  of  the 
township,  together  with  the  duty  of  giving  informations, 
passed  gradually  into  the  office  of  the  reeves  of  the  town- 
ship, who  now  subordinated  themselves  to  the  justices  of  the 
peace  as  they  formerly  did  to  the  sheriff's  toum.  These 
inferior  functions  follow  the  course  of  development  of  the 
higher  ones.    In  the  place  of  the  indicting  township,  there 
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now  appears  at  the  Bessions  of  the  justiees  of  the  peace,  a 
tithing-man,  who,  from  the  time  of  Edward  in.,  bears  the 
title  of  constable,  a  name  taken  from  his  militia  functions; 
he  makes  his  presentments  there,  and  keeps  watch  over  the 
peace  in  his  district  (just  as  the  chief  constables  did  in  the 
hmidred),  with  the  old  duties  of  a  guardian  of  the  peace, 
and  various  new  official  functions  which  have  been  successively 
imposed  upon  him  by  the  police  laws  relating  to  trade,  labour, 
and  morals.  (8®) 

lY.  W^t  connection  of  tj^e  financial  aHmini^ation  foit]^  t^e 

counts  is  bound  up  with  a  system  of  local  taxation  which 
dates  from  earUer  times.  The  dues  of  the  county  unions  con- 
sisted for  a  long  time  only  of  services  and  matters  rendered 
personally  and  in  kind,  whilst  the  central  government  had 
even  in  early  times  adopted  a  properly  organized  revenue 
system.  Supplementary  payment  in  money  is  already  found 
in  Norman  times,  in  consequence  of  the  innumerable  amercia- 
ments and  fines.  The  oldest  payments  in  money  were  fines 
inflicted  for  the  neglect  of  duty  by  individuals  or  communi- 
ties; others  served  for  procuring  the  necessary  ways  and 
means  for  the  fulfilment  of  a  common  duty.  Directly  or  in- 
directly, taxation  was  thus  a  complement  of  the  judicial, 
police,  and  military  services  owed  by  the  greater  and  smaller 
unions,  in  the  imposition  of  which  the  pattern  of  feudal 
burdens  pervades  the  lower  spheres  as  well,  distributing  taxa- 
tion according  to  the  scale  of  freeholdings,  houses  as  well  as 
land,  and  profitable  rights.  In  the  practice  of  administration 
three  grades  became  formed,  which  although  they  are  only 
incidentally  mentioned  in  the  oldest  statutes  are  presumed  to 
have  existed. 

1.  The  "tithing"  or  "  town-ley  "  (levy)  served  to  discharge 
the  amerciaments  and  fines  of  the  township,  and  answered 
to  the  duties  which  the  Norman  constitution  laid  upon  the 


(^)  It  WM  a    division  of   labour, 
by  virine  of  which  the  dut  j  of  mining 

E resentment,  as  well  as  that  of  appre- 
ending  the  breaker  of  the  peace,  passed 
to  the  constable  alone.  According  to 
the  statute  of  Marlebridge  (52  Hen. 
III.),  the  whole  township  was  only  to 
appear  in  case  of  murder ;  in  all  other 
cases  the  sheriff  was  to  be  content  if 
the  provost  appeared  with  four  men. 
In  the  private  leets,  too,  the  failure 
of  the  lawmen  to  appear  was  never 
rigorously  regarded.  The  current  busi- 
ness accordingly  feU  more  and  more 
into  the  hands  of  the  reeve  alone,  who 
came  to  be  often  called  ''constable*" 
in  consequence  of  his  official  duties  in 


the  militia.  In  the  statutes  we  meet 
with  this  title  first  in  12  Edward  lU. 
It  appears  to  be  regarded  in  the  war- 
like times  which  followed  as  the  more 
honourable  title,  and  now  drives  tho 
older  designations  from  the  popular 
language.  Towards  the  end  of  the 
fourteenth  century,  it  had  become  the 
ordinary  official  title  of  the  reeve  (cf.  2 
£dw.  III.  c.  3;  3  Edw.  III.  o.  14;  25 
£dw.  III.  Stat.  1,  c.  6 ;  36  Edw.  HI 
Stat.  1,  c.  2).  In  the  west  of  England 
however,  townships  are  still  found  with 
two  tithing-men,  of  whom  the  first  is 
constable  of  the  King,  the  second 
simply  **  head-borough"  (Lambard, 
'*  Constables,"  pp.  9, 10). 
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tithings.  Such  were  amerciaments  for  escaped  offenders,  for 
the  harbouring  of  breakers  of  the  peace,  outlaws  and  those 
for  whom  no  security  had  been  given;  amerciaments  for 
neglecting  to  keep  the  paths,  highways,  drains  and  smaller 
bridges  on  roads  belonging  to  the  township  in  repair ;  fines  for 
the  neglect  of  accusations  before  the  court.  Where  a  special 
court  leet  had  been  granted  to  the  township,  the  expenses  of 
keeping  the  stocks  in  repair  and  other  outlays  connected  with 
the  local  court  were  added  to  these :  in  somewhat  later  times 
again,  amerciaments  for  offences  against  the  militia  code,  such 
as  failure  to  furnish  troops,  neglect  to  keep  the  weapons  and 
archery  butts  in  repair,  etc.  Naturally  such  contributions 
were  raised  by  the  local  authorities,  that  is,  by  the  provost  with 
the  four  men  who  represent  the  township  at  the  sheriff's  toum. 
After  the  name  '^  constable  "  appears,  in  the  fourteenth  cen- 
tury, in  the  place  of  that  of  provost,  the  name  ^*  constable's 
tax  "  is  the  prevailing  designation  for  the  same  thing.  The 
manner  of  distribution  affected  the  same  persons  upon  whom  the 
military,  judicial,  and  police  duties  altogether  feU,  that  is,  the 
freeholders,  and  consequently  the  lawmen  of  the  court  leet. 

2.  The  hundred-rate  served  for  the  payment  of  the  amercia- 
ments and  fines  of  the  hundred,  for  the  maintenance  of  the 
hundred-court,  to  make  good  the  disbursements  of  the  chief 
constable  after  the  introduction  of  the  miUtia  system,  for  the 
keeping  of  the  bridges  of  the  hundred  in  repair,  and  for  con- 
tributions to  the  county  as  we  shall  mention  below.  It  appears 
to  have  been  apportioned  by  the  bailiff  (later  by  the  chief  con- 
stable) among  the  individual  townships,  where  we  meet  with  it 
again  as  **  town  cess,"  that  is,  as  a  common  burden.  The 
oldest  statutory  mention  of  it  is  in  18  Edward  I.  c.  6. 

8.  The  county  rate  serves  for  the  amerciaments  and  fines 
of  the  county,  for  certain  expenses  of  the  county  court,  prisons, 
bridges,  and  certain  military  expenses.  The  raising  of  the 
county  contributions  appears  to  have  taken  place  originally  in 
such  a  manner  that  the  sheriffs  distributed  them  over  the 
hundreds.  By  8  Edward  I.  c.  16,  18,  it  was  indeed  enacted 
that  the  itinerant  justices  should  raise  these  amounts  from 
the  persons  liable  to  pay;  but  as  such  individual  rating 
probably  appeared  to  be  impracticable,  the  older  manner 
remained  the  prevailing  one,  which  was  to  distribute  the 
payment  over  the  whole  hun'dreds,  and  from  these  to  divide 
it  among  the  townships,  by  which  method  a  fixed  and  fair 
proportion  in  the  contributions  was  attained.  But  when  the 
proportions  had  been  definitely  fixed,  the  whole  business  of 
assessing  the  taxes  fell  upon  the  townships. 

Such  being  the  chief  causes  for  the  levying  of  imposts,  there 
arose  accordingly  a  certain  practice  of  assessing  the  neighbour 
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by  the  neighbour,  to  which  people  became  accustomed  by  the 
Norman  inquest.  The  increasing  expense  of  keeping  the 
roads  in  repair,  and  of  the  mustering  of  the  militia,  as  well  as, 
later  on,  the  furnishing  of  armed  contingents  which  was  ex- 
pected of  the  districts,  and  many  other  local  necessities,  caused 
on  all  sides  the  institution  of  committees  of  assessment.  (4) 

Meanwhile  the  time  drew  near  when  the  employment  of 
commissions  of  the  townships  could  no  longer  be  disregarded 
for  the  State  taxation  also.  The  raising  of  sctOagia  by  the 
Vicecomes  took  place  indeed  according  to  the  feudal  registers ; 
but  even  here  the  frequent  change  of  ownership  and  sale  of 
plots  led  to  many  disputes  and  to  much  arbitrary  action. 
Still  more  numerous  were  the  complaints  of  unfairness  in 
making  the  taUagia  assessments.  Hence  at  an  early  period, 
instead  of  the  shenff,  the  itinerant  commissioners  of  the  Ex- 
chequer were  charged  to  negotiate  with  knights  and  boroughs 
on  these  points.  For  great^disputes  as  to  rights  of  the  Grown 
"juries  of  inquiry"  were  frequently  appointed.  But  when 
the  Assize  of  Arms  {1181)  introduced  service  in  the  militia, 
with  ^classification  according  to  property,  Henry  II.  could  not 
avoid  employing  a  number  of  knights  and  legales  homines 
sworn  in  for  the  purpose  of  acting  as  commissions  of  the 
townships.  When  the  raising  of  a  Saladin  tithe  (1187),  the 
collection  of  Bichard  the  First's  ransom,  and  the  levying  of  a 
general  hide-tax  in  the  same  reign  (1198)  led  to  an  entirely 
new  assessment  of  taxes  according  to  the  amount  of  hides 
and  of  income,  the  appointment  of  knights  of  the  shire  and 
others  was  for  practical  reasons  unavoidable.  This  system 
was  continued  under  Heniy  IH.  For  the  assessment  of  the 
cwrucagitun  of  1221  two  Imights  were  to  be  chosen  in  full 
county  court  "  according  to  the  will  and  advice  of  the  county 
court."  For  the  income-tax  of  1225  (iV)  the  assessment  took 
place  on  a  sworn  declaration  of  the  person  liable  to  taxation, 
disputes  were  settled  by  a  jury,  the  amounts  collected  by  the 


(4)  As  to  the  fint  formation -of  the 
eoTiiity,  hundred,  and  local  taxation, 
compare  the  Beport  on  Local  Taxation 
of  1843,  pp.  5-7,  and  the  memoir  of 
the  Poor  Law  Board  on  Local  Taxes  of 
1846,  p.  45.  The  want  of  legal  pro- 
vifiions  as  to  assessments  only  proves 
that  the  general  principles  of  the  fendal 
and  judicial  duty  decided  the  method. 
The  report  quotes  as  statutes  which 
presuppose  a  local  taxation,  52  .Henry 
m.  c.  24,  touching  the  payments  to 
be  made  by  the  township  when  their 
lawmen  fail  to  appear  at  the  accu- 
sation proceedings  oefore  the  sheriff 
or  coroner ;  and  25  Edward  I.  c.  12,  22 


(Magna  Gharta),  according  to  which 
no  township  was  to  be  forcibly  com- 
pelled to  build  bridges  where  this  had 
not  been  customary  at  the  time  of 
Henry  II.  These  quoiations  prove 
that  the  laws  of  the  Middle  Ages  only 
occasionally  touch  upon  these  matters 
to  remove  individual  abuses.  But  spon- 
•  taneous  pprowth  prevails  in  no  system 
of  taxation.  It  was  in  this  case  the 
Norman  system  of  government  with 
its  administrative  system  of  fines,  which 
had  set  the  military,  judicial,  and  police 
duties  in  motion,  in  accordance  with 
the  temporary  necessities  of  the  State. 
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reeve  and  the  four  men,  and  paid  to  four  knights  of  the  shire 
of  the  hundred  (Charters,  865).  The  income-tax  of  1282  {^) 
T^as  assessed  by  the  reeve  and  four  men  elected  by  the  town- 
ship as  '^ assessors"  upon  their  oath  (Charters,  860).  The 
income-tax  of.  1287  was  assessed  upon  the  oath  of  the  reeve 
and  four  men  of  each  township,  with  the  assistance  of  elected 
'*  assessors ; ''  the  assessment  was  verified  by  four  knights 
and  an  ecclesiastic  (Charters,  866).  This  method  pursued 
by  the  assessment  commissions  continued  as  a  rule  uniformly 
imder  Edward  I.,  and  was  among  other  cases  employed  in 
the  towns  for  the  assessment  of  tibe  wool-tax  that  had  then 
been  introduced.  After  26  Edward  I.  the  committees  of  the 
township  appear  as  a  permanent  institution.  The  ordinance 
prescribes  that  in  each  township  four  men  shall  be  chosen, 
who  shall  report  their  assessments  to  the  county  authorities, 
who  are  thereupon  to  go  from  hundred  to  hundred  and  from 
township  to  township  to  hear  complaints  and  to  correct  errors 
in  the  assessment.  Nine  years  later  (1806)  it  is  decreed  that 
a  commission  (jury  of  twelve  men)  of  every  hundred  shall 
deliver  their  assessment  to  the  assessors  of  the  county.  For 
this  purpose  they  shall  go  from  township  to  township  and 
make  with  the  provost  and  the  four  men  a  correct  assessment. 
The  asseBsioent  commission  of  the  county  proceeds  again  from 
hundred  to  hundred  and  from  township  to  township,  to  see 
that  no  wrong  has  heeist  done.  But  the  more  frequently  the 
hundreds  and  counties  agreed  iq>on  a  fixed  rate  of  contribution 
to  the  local  taxes  for  the  sake  of  simplification,  the  nearer  did 
the  application  of  the  like  proportions  to  the  State  taxes  come. 
In  the  eighth  year  of  Edward  the  Third's  reign  a  widespread 
assessment  of  individual  townships  at  fixed  sums  had  come 
into  practice,  and  from-  that  time  it  became  the  custom  to 
assess  boroughs  and  townships  according  to  these  proper* 
tions,  which  are  taken  as.  a  basis  for  taxation  as  between  the 
townships.  The  assessment  and  the  collection  from  the  indi- 
viduals was  left  to  the  communitas.  (4*) 


(4*)  The  prooeedin^  taken*  npon  the 
flnt  attempts  at  tazmg  the  whole  in- 
oome  arising  from  personal  estate  are 
treated  of  in  PalgmTe,  *' Common- 
wealth,'' i  275.  At  these  first  attempts 
a  threefold  process  was  adopted:  (1) 
AU  inhabitants  (with  the  exception  of 
the  down  Yaasals)  were  compelled  to 
prove  on  oath  the  fnll  value  of  their 
inoome,  as  was  done  in  8  John.  (2) 
An  inqnest  was  appointed  to  test  the 
case  wnere  the  oath  of  the  taxpayer 
was  donbted  or  called  in  question,  as 
happened  in  9  Henry  m.  (3)  By  direct 
by  inquests,   which    are 


formed  of  townships  or  hundreds,  in 
16  Henry  III.,  and  then  repeatedly  oo- 
ourring  until  Edward  IL's  reign.  In 
the  course  of  this  period  the  position 
of  Vicecomes  in  the  assessment  had  to 
be  <}uite  given  up,  as  the  reclamations 
against  it  were  interminable.  But 
the  itinerant  justices  were  unsuited  to 
the  duty  on  account  of  their  deficient 
knowledge  of  places  and  persons.  Thus 
also  a  permanent  necessity  compelled 
ihe  adoption  of  the  inquest  system. 
Complaints  that  one  was  assessed  too 
high  and  another  too  low,  were  also 
made  to  the  Exchequer,  out  of  which 
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V.  Now  that  the  county-union  had  become  a  firmly  organized 
entirety  for  military,  judicial,  police,  and  taxation  purposes, 
it  was  further  developed  by  the  extension  of  tj^e  SBStem  of 

Ixfetrfct  unions  to  a  consilretabU  number  of  botougfis ;  in  the 

majority  of  them  in  a  more  limited  extent,  but  yet  through 
the  application  of  the  same  principles,  so  that  the  constitu- 
tions of  the  boroughs  resemble,  on  a  small  scale,  those  of  the 
county. 

1.  In  the  militia  system  the  boroughs  are  in  principle 
incorporated  with  the  counties,  and  furnish  their  contingents 
according  to  townships,  parishes,  and  hundreds  just  like  the 
country.  For  London,  however,  a  separate  mUitia  system 
soon  arose,  owing  to  the  fact  that  the  county  of  Middlesex 
was  included  in  the  government  of  the  city.  A  small  number 
of  other  towns  obtained  in  this  period  by  charter  the  **  right 
of  a  county,'*^  and  together  with  it  a  special  civic  militia. 

2«  In  the  judicial  administration  a  special  court-leet  had 
become  in  the  preceding  period  tiiie  charaotoistic  mark  of 
the  civic  constitution.  To  certain  cities  a  civil  jurisdiction 
was  also  granted  after  the  new  pattern  of  judge  and  jury. 
But  the  more  important  civil  and  criminal  cases  were  all 
decided  by  the  itinerant  justices  with  a  jury  of  the  county. 

8.  The  police  administration  also  shows  in  the  cities  a 
gradual  overshadowing  of  the  court  leet  by  justices  of  the 
peace.  The  number  of  the  cities  in  which  at  the  close  of 
the  Middle  Ages  the  court  leet  was  still  el  importance  was 
probably  not  very  considerable.  The  place  of  the  court  leet 
is  taken  in  very  important  cases  by  the  justices  of  the  peace 
for  the  county,  whose  jurisdiction  is  expressly  granted  '*  as 
well  within  as  without  the  liberties,"  and  therefore  within 
the  separate  civic  districts.    The  good  understanding  sub- 


a  writ  of  sBqudUter  taxandtun  wiw  issued 
(Coke,  "Inst.,"  ii.  77).  The  township, 
for  its  pairt,  was  competent  to  raise 
the  amount  of  the  tax  by  distraimng 
movables  and  money  (Heybum  v.  Key- 
low  Mich.,  14  Edw.  IL,  B.  B.  Bot.,  60) 
or  by  civil  action.  The  most  important 
information  as  to  the  assessment  of 
taxes  under  Edward  I.  we'  owe  to  the 
treatise  of  T.  Smith,  **  The  Parish,"  1 857, 
and  espeoiaUy  the  advantage  of  being 
able  to  make  moie  correct  use  of  the 
**  itiquiBttfows  wmarwn,**'  These  t«- 
quuiHones  (of.  (3ooper,  ''Acoounl/*  i. 
286-298)  arose  under  the  stat.  14 
Edward  III.  stat.  1,  o.  20,  by  which 
one-ninth  and  one-fifteenth  were  voted 
to  the  King  for  the  extraordinary  needs 
of  the  Btate  and  for  war  purposes,  and 
which  in  this  esse  were  fixed  at  one- 


ninth  of  the  oivts  inoome,  QJKm  the 
ninth  lamb^  she^,.  and  wool-dcm  (the 
poorer  classes  being  exempted).  At 
the  same  time  the  <3erg^  had  granted 
one-tenth  of  their  spintualit&  and 
temporalities  acooiding  to  the  rating 
of  1292.  All  this  led  to  a  oomplicated 
assessment,  for  which  tiiree  suooeesive 
commissions  were  now  appointed.  For 
each  county  respectable  persons  weie 
appointed  by  name,  to  act  as  OMSfsors 
and  vendiion  for  the  assessment  busi- 
ness, and  who  by  sworn  men  assessed 
the  ninth  on  com,  wool,  and  lambs; 
and  then  again  the  old  Ohuxeh  tax 
and  its  relation  to  the  ninth  of  the 
actual  produce.  The  digest  of  the  ao- 
oounts  for  twenty-seven  counties  stiU 
exists  in  the  Exchequer,  and  is  printed 
as  Nimanm  InqttidNonet  (1807,  fol.> 
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sisting  between  the  towns  and  the  knighthood,  as  well  as 
reasons  of  practical  convenience,  explain  why  on  the  part 
of  the  cities  no  opposition  was  raised  on  principle.  Besides 
this,  the  respectable  landowners  and  lawyers  at  the  towns  were 
also  nominated  as  members  of  a  commission  of  the  peaee. 
Nevertheless,  the  later  cit^  charters,  after  Bichard  II.,  were 
frequently  framed  with  a  view  to  a  separate  commission  of  the 
peace,  whose  quarterly  sessions  beeame  an  ordinary  criminal 
court  i(xc  which  the  town  issued  its  own  list  of  jurors. 
Side  by  side  with  this  a  rival  jurisdiction  of  the  justices  of 
the  peace  for  the  county  generally  continued  to  exist.  The 
0peoial  requirements  of  the  market  police  were  provided  for 
in  a  spMal  department  of  the  derk  of  the  market,  which 
under  the  name  (d  a,  *^  court  of  the  clerk  of  the  market " 
enacted  penalties  for  certain  ofiEences  against  the  market  laws, 
and  under  the  name  of  a  ''  court  of  pie-powder  "  served  for 
the  decision  of  certain  market  disputes^  and  for  the  inspection 
of  weights  and  measures. 

4.  in  the  local  taxation  system  the  smallest  boroughs 
ranked  as  townships  or  parishes,  though  the  majority  ranked 
as  hundreds.  London  and  some  others^  on  the  other  hand, 
ranked  as  counties. 

The  number  of  boroughs  becomes  according  to  this  system 
considerably  increased.  Under  Edward  L  fifty-four  new  ones 
are  enumerated ;  under  Edward  II.,  sixteen ;  under  Edward 
III.,  twenty-eight ;  under  Henry  IV.^  three ;  under  Henry  VI., 
four ;  and  under  Edward  IV.,  two ;  so  that  the  number  of 
those  places  which  possessed  a  kind  of  municipal  constitution 
at  the  close  of  the  Middle  Ages  exceeded  two  hundred.  (6) 


(ff)  On  tliA  extoOBifyD  of  self-fi^emr 
ment  to  the  munidpalkies,  cf.  Gneist 
'*G«8oh.  <L  Gommuoal-Yerfag."  194:- 
204.  With  respeot  to  the  State  govern- 
ment they  are  seoondazy  formations. 
The  ezeroise  of  magisterial  authority 
ooidd,  firom  the  natnre  of  the  publio 
buBinoM,  be  only  oonflded  to  larger 
onions.  English  self-government  is 
aooordingly  based  upon  the  oounties 
and  hnndreds,  that  i%  upon  unions  of 
districts  and  bailiwlokB,  and  not  upon 
townships.  It  is  only  the  city  of 
London  that  properly  shaking  has  the 
eharaoter  of  a  oounty.  from  this  down 
to  a  number  of  smaU  market-towns^ 
the  municipal  oonstitution  forms  onlv 
an  imperfeA  application  of  oounty  self- 
government  to  a  local  union.  The  legal 
bases  of  the  munioinal  oonstitution 
may,  with  Stephen  and  Merewether,  be 
refsmd  to  the  same  heads  as  in  the 
farmer  period: — 


1.  The  towns  form  a  oonrt  leet  or 
some  other  separate  judicial  district 
It  is,  however,  not  sufficiently  appre- 
ciated that  by  the  introduction  of  the 
jury  system  and  the  justices  of  the 
peace,  tiie  form  of  the  old  judicial 
township  was  chan^jed,  and  with  it 
the  participation  of  citizens  also.  Tke 
real  life  of  judicial  and  police  admini« 
stration  must  be  looked  for  in  the 
assizes,  the  justices  of  the  peace,  and 
the  jury.  But  the  leet  jury  still  r^ 
tained  a  right  of  proposing  the  mayor 
or  provost ;  and  this  right  in  process  of 
time  developed  itself  so  far,  that  in 
some  places  the  leet  jury  actually  elects, 
whilst  in  others  it  only  presents  for 
election  (Scriven,  '•  Oopvhold,"  ii.  S60> 
In  performing  their  piolioe  duties,  the 
lawmen  of  the  leet  could  also  pass 
bye-Uws  which  had  the  force  of  law 
within  the  district. 

2.  The  boroughs  are  still  in  the 
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These  are  the  bases  of  self-government  by  which  the  central 
government  now  entered  into  a  firm  bond  of  union  with  the 
county  government,  by  which  the  classes  of  society,  though 
differing  in  their  landed  and  industrial  interests,  now  become 
united  together  to  fulfil  their  political  duties ;  and,  fiUed  with 
the  consciousness  of  public  duty  and  a  common  zeal  for  the 
general  welfare,  all  gain  the  capability  of  taking  part  in  the 
government  of  the  country.  The  recognition  of  personal 
liberty  by  Magna  Gharta  is  followed  by  the  political  liberty 
which  calls  the  existing  middle  classes  to  take  part  in  the 
government  of  the  realm  in  the  form  of  county  and  municipal 
unions.  The  political  self-consciousness  thus  strengthened, 
from  this  time  onwards,  unfolds  itself  in  its  firm  national  indi- 
viduality, and  ohallenges  comparison  with  the  great  civilized 
States  of  the  Continent.*** 


positioii  Qlfirim  hwsgu  It  is,  l^oweyei^ 
a  fact  not  BufficienUy  appreciated  by 
Meiewether,  that  this  relation  was 
miateriallj  altered  by  the  nght  of  the 
connties  and  cities  to  grant  taxes. 

8.  The  class  of  bnrgesses  still  con- 
sists of  the  resident  householders,  whe 
are  included  among  those  paying  *'  soot 
and  lot."  The  ordinances  dati^  from, 
the  era  of  the  house  of  Lancaster  still 
recount  theold  characteristics  of  dtizen- 
ship,  such  as  being  sworn  to  the  King 
ana  the  town ;  living  by  their  liyeli- 
hood,  merchandise,  or  crafts;  house- 
holding  in  their  own  persons  and  names; 
bearing  tax  and  taUiage,  lot  and  soot. 
It  has  been  frequently  remarked  that 
the  English  towns  have  never  attained 
to  the  ixnportance  of  those  of  the  Con- 
tinent, llieir  striving  after  separation 
lasts  only  as  long  as  the  ola  rSgime 
of  the  Norman  ViceeomUe$,  Bo  soon 
as  those  causes  fell  to  the  ground, 
thanks  to  the  central  courts  and  the 
altered^position  of  the  sheriffs,  the  towns 
remained  unresistingly  in  the  military 
and  other  systems  of  the  county  unity, 
and  contented  themselves  with  more 
restricted  immunities.  Their  participa- 
tion in  the  jury  and  in  the  commissions 
of  peace,  as  well  as  equality  in  respect 
of  taxation,  kept  them  in  active  inter- 
course with  the  knighthood.  Trade 
and  industry  moreover  existed  from 
time  immemorial  in  the  country  also ; 
conversely  manylandowners  had  also 
town  houses.  The  administration  of 
the  provincial  police  magistrates  gained 
respect  and  popularity.  In  short,  the 
reasons  are  not  found  in  England, 
which  in  Germany  forced  the  dties  to 
shut  themselves  off  in  &ct  and  law  and 


to. become  fortresses,  in  order  to  avoid 
sharing  the  lot  of  the  peasantry.  Henoe 
the  municipal  government  in  England 
was  the  reverse  of  that  in  Germany — It 
was  the  weaker  part  of  self-government ; 
and  thus  may  oe  explain^  the  some- 
what subordinate  position  of  the  muni« 
cipal  deputies  in  the  Lower  House, 
though  tney  exceed  the  knights  of  the 
shires  in  number. 

***  The  quiet  but  grand  significaaoe 
of  this  period  is  thoroughly  appreciated 
by  Miusaulay  ('*  History,"  cap.  1.): 
**  Sterile  and  obscure  as  is  that  portion 
of  our  annals,  it  is  there  that  we  must 
seek  for  the  origin  of  our  freedom,  our 
prosperity,  and  our  glory.  Then  it 
was  that  the  great  English  people 
were  formed,  that  the  national  oh»- 
facter  began  to  exhibit  those  peculiari- 
ties whi<Si  it  has  ever  since  retained, 
and  that  our  fieithers  became  emphati- 
cally islanders,  islanders  not  merely 
in  geographical  jMsition,  but  in  their 
politics^  their  feelings,  and  their  man- 
ners. Then  first  appeared  with  dis- 
tinctness that  constitution  which  has 
ever  since,  through  all  changes,  pre- 
served its  identity;  that  constitution 
of  which  all  the  other  free  oonstita- 
tions  in  the  world  are  copies,  and 
which,  in  spite  of  some  defects,  d^ 
serves  to  be  regarded  as  the  best  under 
which  any  great  society  has  ever  yet 
existed  during  many  ag|BS.  Then  it 
was  that  the  House  of  Commons,  the 
archetype  of  all  the  representative  as- 
semblies which  now  meet,  either  in  the 
old  or  in  the  new  world,  held  its  first 
sittings.  Then  it  was  that  the  Oommcm 
Law  rose  to  the  dignity  of  a  science, 
and  rapidly  became  a  not  unworthy 
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Absolate  rule  is  now  superseded  by  a  constitutional  gobetn- 
nunt  accoifting  to  lain;  a  govemment  which  by  means  of 
permanent  politici^  institutions  gives  to  the  rights  of  the 
individual,  and  to  the  participation  of  the  people  in  the 
government  of  the  land,  those  guarantees  which  were  aimed 
at  in  Magna  Gharta.  The  constitution  of  the  Govemment 
and  the  division  of  power  are  now  a^  follows  : — 

1.  The  ordinary  administration  of  justice  is  consolidated  in 
fixed  judicial  bodies,  or  central  teibunals.  These  represent  the 
most  durable  formation  of  the  era  of  the  rise  of  the  estates 
(cap.  22). 

2.  The  conduct  of  the  highest  political  business  becomes 
consolidated  in  a  standing  state  council  or  permanent  council 
(cap.  28). 

8.  The  participation  of  the  prelates  and  barons  in  the 
.central  govemment  of  the  realm  is  fully  established  owing 
to  their  being  periodically  summoned  to  the  royal  council; 
in  union  with  this  they  form  the  Paj-liamenPum  or  Magnum 
<!oncUiwm,  which  at  the  close  of  this  period  has  developed 
into  an  hereditary  council  of  the  Grown  (cap.  24). 

4«  The  participation  of  the  comrmmitates  in  the  central 
govemment  develops  into  a  House  of  Gommons  (cap.  25). 

The  whole  development  of  the  govemment  by  estates  of  the 
realm  confines  itself,  however,,  to  the  temporal  side  of  the 
State,  which  is  now  confronted  by  the  gradually  increasing 
isolation  of  the  ecclesiastical  hierarchy  (cap.  26). 


riyal  of  the  imperial  jnriBprudence. 
Then  it  was  that  the  courage  of  tiiose 
^aailoxB  who  maimed  the  rude  backs  of 
the  Cinque  Ports  first  made  the  flag  of 
England  terrible  on  the  seas.  Then 
it  was  that  the  most  ancient  colleges, 
which  still  exist,  at  both  the  great 
national  seats  of  learning,  were  founded. 
Then  was  formed  that  language,  less 
musical  indeed  than  the  languages  of 
the  south,  but  in  force,  in  richness,  in 


aptitude  for  all  the  highest  purposes 
of  the  poet,  the  philosopher,  and  the 
orator,  mferior  to  the  tongue  of  Greece 
alone.  Then,  too,  apneared  the  first 
faint  dawn  of  that  nobie  literature,  the 
most  splendid  and  the  most  durable  of 
the  many  glories  of  England."  Upon 
the  obscurity  described  by  Macaulay 
as  existing,  beht  can  in  most  cases  be 
thrown  from  m^  fundamental  bases  of 
this  political  system. 
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CHAPTER  XXII. 

®|^e  (ZDwtts  of  (ZDommon  Irato. 

The  eBiablishment  of  a  definitely  secured  judicial  system 
in  the  spirit  of  true  loonarchy  begins  with  Edward  I. 
The  firmest  barrier  against  arbitrary  decisions  under  the 
personal  government  was  formed  in  this  period  bv  three 
corporate  official  bodies  under  the  names  of  Gotirt  of  King's 
Bench,  Court  of  Common  Fleas,  and  Court  of  Exchequer. 
They  may  be  designated  the  three  ordinary  Courts  of  Conmion 
Law,  side  by  side  with  which  certain  special  courts  of  the 
Norman  feudal  system  still  continued,  to  which  I  shall  refer 
at  the  close  of  the  chapter. 

I.  ^]^e  (ZDontt  of  Binges  9t9encjb  had  ahready  under  Henry 
III.  become  orgam'zed  as  a  nearly  permanent  court,  in  which 
the  Eang  claimed  the  right  to  preside  in  person.  This 
tribunal  was  on  that  account  still  to  follow  the  person  of  the 
Eing  as  a  "  Cima  coram  Rege  tubictmque  fuerimug  in  AngUa.'* 
With  this  condition,  the  court  consisted  of  a  bench  of  four 
or  five  jtLstidarii,  whose  president  from  Edward  the  First's 
time  was  caUed  "  CapitaUa  Justica/rivs  ad  placita  coram  Rege 
tenenda,**  and  may  to  a  certain  extent  be  regarded  as  a 
successor  of  the  old  high  justiciary,  but  (mly  for  judicial 
business.    In  this  court  are  combined — 

1.  The  placita  corome  or  criminal  cases,  extended  so  as  to 
include  petty  offences,  but  in  such  a  manner  that,  as  a  rule, 
the  same  cases  can  also  be  dealt  with  by  the  justices  of  the 
peace  at  the  quarter  sessions. 

2.  The  police  control,  which  was  from  the  first  combined 
with  the  exercise  of  peital  justice;  the  judges  are  in  their 
official  capacity  the  supreme  conservatores  pads. 

3.  The  constitutional  appeal  from  the  lower  courts;  in 
this  sense  Bracton  calls  the  judges  '*  capUales,  generates, 
perpetui  et  m^ijores,  a  latere  regis  rendentes,  qui  omnium  aliorym 
corrigere  tenentur  injurias  et  errores,*'  that  is  to  say,  a  higher 
tribunal  for  the  courts  of  the  land,  with  the  exception  of  the 
Exchequer,  which  in  its  capacity  of  supreme  court  of  finance, 
stands  in  the  same  rank  with  it.  (1) 

(1)   The   formation    of  the   Court      nected  with  the  discontiniianoe  of  the 
of  King's    Bench  ia  intimately  oon-      office  of  Capitalis  JusticiariuM  Anglim. 
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II.  ®i)e  (fDourt  of  (Common  $Uas  as  a  permanent  court  of 
law  for  civil  actions  between  private  persons,  in  which  no 
royal  rights  were  involved  had  also,  from  Edward  I.'s  time, 
its  special  president,  under  the  name  of  a  Capitalis  Justiciarms, 
and  its  regular  seat  at  Westminster.  To  oppose  the  excessive 
centralization,  the  statute  of  Gloucester  (6  Edw.  I.  c.  8) 
prohibited  the  royal  central  courts  of  justice  from  dealing 
with  claims  not  exceeding  forty  shillings ;  these  petty  cases 
were  reserved  to  the  county  and  local  courts.  Nevertheless 
the  number  of  actions  had  increased  to  such  an  extent  that 
from  the  time  of  Edward  III.  the  number  of  justices  was 
augmented  from  three  to  six,  and  occasionally  to  seven.  In 
answer  to  complaints  from  the  estates,  the  assurance  was 
repeatedly  given  that  communia  placita  were  no  longer  to 
be  heard  in  the  Exchequer.  The  administration  of  justice 
by  the  King  in  person  was  also  given  up  in  these  cases.  (2) 


After  the  Battle  of  ihceflVaiH,  Heniy 
HL  did  not  again  nominate  to  this 
offioe.  In  52  Henry  III.,  boweyer, 
Bobert  de  Bruce  was  by  patent  ap- 
pointed to  be  **  Capitaiis  JusticiaiHue 
ad  pUusUa  eoram  Bege  tenenda,**  and 
from  this  time  this  is  the  ozdinary 
title  of  the  presideiit  of  the  Eing% 
eonrt,  who  is  no  longer  to  be  goyemor 
general  of  the  realm,  bnt  only  a  repre- 
sentatiye  of  the  royal  power  in  its 
indioial  branch  (Foes,  *^  Judges  of 
England,'*  it  185;  liL  18).  The 
number  of  his  assistant  justices  was 
under  Bdwoid  L  as  a  rule  four,  in  the 
later  years  of  the  reign  three ;  under 
Edward  HI.  at  first  three^  and  then 
again  four  (Foss,  iii  19,  842).  For- 
teecue  (writing  in  the  middle  of  the 
fifteenth  century)  says,  that  four  and 
sometimes  fiye  justices  sat  in  the 
King's  Bench.  As  to  the  jurisdiction 
of  we  King's  Bench,  ct  Beeyes,  \L 
247,  248.  If  the  King  was  within  the 
realm,  the  court,  according  to  Norman 
custom,  was  certainly  always  obliged 
to  follow  him.  Edward  I.  and  Edward 
IIL  insisted  upon  this,  in  spite  of  the 
petitions  of  Parliament  (Foes,  iii.  889> 
Under  Bichard  II.  also  a  circuit  was 
made  to  Ooyentcy  and  Worcester. 
But  in  the  second  half  of  this  period 
the  sitting  at  Westminster  became  the 
rule  of  practice,  with  the  resenration 
of  a  change  of  place  in  time  of  war  and 
national  calamities.  The  kings  haye 
neyer  expressly  renounced  their  tra- 
ditional right  of  presiding  in  person. 
John,  from  the  fifth  to  the  sixteenth 
year  of  his  reig^it  was  frequently  present 
at  the  sittings  (Foes,  ii.  4),  and  also 


held  circuits  in  person  in  company 
with  certain  of  his  councillors.  Henry 
m.  also  sat  in  person  in  judgment  on 
certain  important  cases,  and  notably 
in  an  action  brought  against  the  bur- 
gesses of  Winchester  administered 
seyere  justice  (Palgraye,  i.  292). 
Under  Edward  I.  and  II.  we  meet  also 
with  isolated  instances  of  the  King 
presiding  in  person  (Palgraye,  Priyy 
Council,  62).  Circuits  undertaken  by 
the  King,  so  long  as  the  separate  in- 
stitution of  itinerant  justices  lasted, 
occur  until  Edward  III.'s  accession  to 
the  throne  (Palgraye,  Commonwealth, 
i.  292).  And  even  after  the  itinerant 
justices  had  ceased  as  a  separate  in- 
stitution, the  King  sometimes  took 
part  in  the  circuits  of  the  justices  of 
his  realm.  Under  Henry  vl.,  on  the 
other  hand,  it  was,  according  to  For- 
tesoue,  no  longer  **  customary  "  for  the 
Mngs  of  England  to  sit  in  court  and 
deliyer  judgment  themselves  (Foes, 
iy.  215).  Edward  lY.  iii*  said  to  have 
once  sat  for  three  days  in  the  King's 
Bench,  but  only  *^  to  see  how  his  laws 
were  executed"  (Allen,  Prerogative, 
9S^.  Hence  we  perceive  that  the 
monarchy  was  finally  restricted  to  its 
old  formal  authority  in  the  department 
of  the  administration  of  justice. 

(2)  The  independent  formation  of 
the  Court  of  Ccmimon  Pleas  is,  accord- 
ing to  the  careful  researches  of  Foss 
(ii.  160  9eq,)t  of  subsequent  date  to 
Magna  Charta.  The  Germanic  con* 
ception  of  the  judicial  ofQce,  and  the 
desire  to  keep  free  from  the  influences 
of  court  favour  or  disfavour,  showed 
itself  more   strongly  here  than  els&- 
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III.  ^I^e  (iDotttt  of  (Bxcj^equer  now  becomes  separated,  in 
its  capacity  as  a  financial  tribunal,  from  the  administrative 
central  government  of  the  Exchequer.  The  carrying  out  of 
the  fundamental  provisions  of  Magna  Gharta  rendered  a 
change  in  the  administration  necessary  for  a  great  part  of 
the  Exchequer  business.  Free  persons  and  free  property 
were  at  all  times  to  be  judged  ''  according  ta  the  law  of  the 
land,  and  the  customary  forms  of  procedure."  A  number  of 
Barons  of  the  Exchequer  accordingly  associated  themselves 
into  a  judicial  body  for  this  department  of  business,  which 
may  h%  compared  with  the  judicial  division  in  the  German 
^'Kriegs  und  Domanen  Eammer"  in  later  centuries.  To 
make  these  judical  decisions  independent  of  the  influence 
of  the  heads  of  the  department,  the  judicial  division  after 
Edward:  II.  also  received  its  own  president  or  Chief  Baron, 
who  was  as  a  rule  ahosen  from  among  those  persons  legally 
qualified  for  the  judicial  office,  and  was  often  expressly 
appointed  for  life. 

Notwithstanding  this,  the  position  of  the  court  continued 
to  be  a  somewhat  subordinate  one.  Its  members  were  usually 
appointed  from  among,  the  higher  officials  of  the  Exchequer 
department,  from  whom  it  was  difficult  to  eliminate  the 
financial  spirit.  Hence  it  is  the  more  readily  conceivable 
that  the  retention  of  the  old  method  of  assigning  ordinary 
pleas  to  the  Exchequer  now  led  ta  loud  complaints.  In  5 
Edward  I.  a  royal  writ  was  addressed  to  the  barons,  which  in 
general  terms  prohibits  them  from  dealing^  with  communioL 
placita,  as  being  contrary  to  the  letter  of   Magna  Gharta. 


where.  The  neceasity  of  a  fixed  and 
determinate  administration  of  justice 
in  ordinary  dvil  disputes  has  been 
most  keenlj  felt,  espeoiaUy  under 
John's  system  of  government,  who 
had,  in  the  eleventh  year  of  his  reign, 
sat  in  judgment  at  not  less  than 
twenty-four  places.  This  gave  rise 
to  the  clause  of  Magna  Gharta 
'*  Cammunia  plaeita  non  seqwmlur 
curiam  Begi$  ted  teneantur  in  aUquo 
eerto  loeo.'*  Under  Henry  III.  thia 
assurance  was  acted  upon  in  so  far 
that  civil  actions  were  for  the  most 
part  dealt  with  in  a  special  division 
of  the  King's  court,  and  indeed  at 
Westminster.  But  it  was  not  till  after 
the  accession  of  Edward  I.  that  Gilbert 
de  Preston  was  definitely  designated 
as  eapitalis  juHiciarius  of  this  division 
(Foss,  iii.  20).  The  number  of  the 
assistant  justices  varied  under  Edward 
I.  between  four  and  six;  under  Ed- 
ward II.  was  as  a  rule  six;  in  6-9 


Edward  II.  a  seventh  was  added  to 
their  number.  Under  Henry  YL  the 
number  once  reaped  eight.  The  of9- 
cial  name  of  this  court  is  **  Oommune 
Baneum"  and  in  contradistiaction,  the 
King's  Bench  is  called  ^'bancum  regis,** 
or  '*  baneum  nostrum,^*  The  assurance 
given  in  Magna  Gharta  as  to  the  fixed 
seat  of  this  court  of  law  was  not 
followed  out  to  the  letter;  a  removal 
still  took  place  frequently,  and  notably 
from  Westminster  to  York  (Fosa,  it 
135,  175,  177  seg.;  ui.  16;  913  mo.; 
iv.  13).  But  in  the  second  half  of  the 
period  the  sittings  at  Westminster 
must  be  regarded  as  established  by 
law.  The  limitation  of  its  competence 
to  claims  exceeding  forty  shillings  waa 
rendered  somewhat  ineffeotu^  by 
evasion  by  means  of  fictions  (Black- 
stone,  iii.  86).  Ab  to  the  limitation 
of  the  oommunia  pUusUat  cf.  Foss,  ii. 
135. 
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This  was  repeated  in  the  statute  of  Butland  (10  Edw.  !.)> 
mth  the  remark,  that  in  this  manner  the  King's  suits  as  well 
as  those  of  the  people  were  unduly  protracted.  As,  however 
(probably  in  consequence  of  the  interest  in  the  court  fees), 
the  rule  was  often  evaded,  it  was  again  repeated  in  iheArticuli 
super  Chartas  {28  Edw.  I.))  and  then  once  more  in  5  Edward 
II.  In  later  tunes  the  rule  was  Again  evaded  by  fictions.  Yet 
in  substance  a  better  state  of  civil  and  penal  justice  was 
attained  by  the  separation  of  the  courts,  which  could  be  no 
longer  compared  with  the  condition  of  things  in  the  former 
period.  (8) 

lY.  'I^tie  omtfnuotts  consolfiyatlon  ot^t  staff  and  the  course 
of  business  of  the  bencf^es  of  jtlbses,  is  further  shown  in  the 
following  alterations.  The  judicial  benches  gradually  absorb 
the  separately  appointed  itinerant  justices.  Under  18  Edward 
I.  c.  SO,  the  Justices  of  Assize  and  Nisi  Prius  were  to  be 
Appointed  from  the  sworn  justices  of  the  King.  Acc(»rding 
to  27  Edward  I.  c.  8,  4;  12  Edward  II.  c.  8;  and  14 
Edward  III.  •<;.  16,  evory  justice  of  the  central  courts  and 
every  baron  of  the  Exchequer  may^  if  he  is  a  professional 
lawyer,  sit  as  itinerant  justice  on  any  case,  it  being  im- 
material into  which  court  the  matter  was  introduced.  Where- 
as the  itinerant  justices  were  originally  delegati  principis, 


(3)  At  this  ^time  the  Treasurer  «nd 
the  Chancellor  of  the  Exchequer  are 
regarded  as  leading  ofBcers  of  the 
Exchequer,  side  by  side  with  whom, 
for  cases  which  were  to  be  decided  upon 
argpment,  «  number  of  barons  formed 
a  Court  of  Exchequer  Chamber.  The 
appointment  of  a  CapitdUs  Baro  by 
xoyal  patent  only  dates  from  May  80th, 
1317  (Foss,  iii.  196,  198;  Thomas, 
Exchequer,  107,  108).  The  number 
of  the  assessor  judges  was  four,  five, 
or  six  (Foss,  iii  196 ;  It.  233).  These 
assessors  were  as  a  rule  promoted 
under-officials ;  their  ]jay  remained 
during  the  whole  period  far  below 
that  of  the  JtutieiaHi  (Foes,  iii.  i4). 
Only  the  office  of  Chief  Baron  was  as 
a  rule  filled  by  $erviente$  ad  legem, 
whence  idso,  according  to  4  Edward 
I£L  0.  16,  the  Chief  'Baron  can  be  ap- 
pointed a  justice  of  assize,  '^if  he 
belong  to  the  sworn  Serjeants  of  the 
King."  It  was  not  untu  the  time  of 
the  Tudor  dynasty  that  the  barons 
were  put  on  a  perfect  equality  with 
the  justices  both  in  qualification  «nd 
rank  (Foes,  y.  409 ;  yi.  17).  The  more 
conceiTable  is  it,  that  the  public,  as 
well  as  the  lawyers,  viewed  with 
unwilling  eyes  civil  actions  brought 
into  the  Exchequer.    By  the  Staiutwn 


deSoacoario,  M  Henry   IH.  (1266), 
it  had  been  already  pronded  that  the 
treasurer  and  the  oarons  should  bind 
themselves  by  oath  not  to  interfere 
in   the  affiiirs  of  private  individuals 
whilst  they  were  engaged  in  transact- 
ing the  King^s  business;    excepting 
only  complaints  against  officers  of  the 
Exchequer,  who  retain  their  exclusive 
judicial   privilege   in  the  court  itself 
(Foss,  ii.  196).    But  it  was  not  until 
Edward  I.'s  reign  that  it  was  acknow- 
ledged, that  the  parties  have  a  right 
to  such  non-interference  according  to 
the  principles  of  Magna  Charta  (Foss, 
iiL  22).     When  in  later  times  there 
arose  out  of  the  official  position  of 
the  Lord  Chancellor   a    new  equity 
jurisdiction,  which  acted  according  to 
the  principles  of  administrative  justice 
without  a  juiy,  in  addition  to   the 
judges,  the  chief  of  departments,  i.e. 
the  treasurer,  and  the  Chancellor  of 
the  Exchequer,  participated   in  this 
new  arrangement  (Thomas,  Materials, 
ii).    The  old  Exchequer  appears  from 
that  time  to  be  dissolved  into   four 
divisions;  which,  however,  are  partly 
formed  of  the  same  persons  :  (1)  The 
Court  of  Accounts,  (2)  The  Court  of 
Receipt,  (3)  The  Court  of  Pleas,  and  (4) 
The  Court  of  Exchequer  in  Equity. 
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they  now  gradually  appear  as  delegati  of  the  permanent 
courts.  The  commissions  which  were  formerly  separate 
were  now  assigned  to  them  in  union,  and  became  more  and 
more  systematic.  Under  Henry  YI.  the  maxim  was  established 
that  every  justice  of  assize  represents  the  whole  tribunal  in 
which  the  action  has  commenced.  Thus  the  most  dangerous 
feature  of  the  old  judicial  commissions  disappears.  About 
the  middle  of  Edward  III.'s  reign  the  special  itinerant  judges 
disappear  before  the  ordinary  justices  of  the  central  courts. 
In  addition,  it  is  true,  special  commisnons  of  oyer  and  terminer 
were  still  addressed  to  the  local  judges  as  necessity  required 
in  turbulent  times.  After  the  mtroduction  of  the  of&ce  of 
justice  of  the  peace,  however,  the  local  criminal  commissions 
acquire  a  permanent  judicial  form,  and  thus  the  organisation 
of  the  judicial  offices  was  completed,  (a) 

The  higher  judicial  staff  now  forms  a  p%id  and  learned 
official  class,  as  a  rule  distinguished  by  fitles,  as  knights- 
bannerets,  knights,  or  knights  of  the  Order  of  the  Bath.  A 
motion  made  in  Parliament  that  it  should  itself  pay  the  justices 
their  salaries,  was  rejected,  (b)    As  personal  servants  of  the 


(a)  The  statute  13  Edward  I.  and 
the  foUowing  statutes  aim  at  employ- 
ing the  whole  staff  of  all  the  courts 
in  the  ciyil  assizes:  27  Edw.  I.  o.  S 
and  4;  14  Edw.  III.  c.  16.  But  with 
the  oirouits  of  the  justices  of  assize  a 
general  oommisHon  of  oyer  and  terminer 
became  now  more  and  more  regularly 
combined,  addressed  to  the  Lord  Chan- 
cellor, oertain  high  officers  of  State, 
barons,  the  justices  of  assize  and  their 
representatives,  for  dealing  with  all 
onmes  and  a  large  number  of  offences, 
supposing  that  they  have  been  com- 
mitted and  have  been  presented  in  the 
county.  But  the  right  accorded  by  the 
statute  of  Westminster  2  of  appointing 
special  commissions  for  special  cases 
still  remained  reserved.  By  2  Edward 
III.  c.  2,  the  assurance  was  given  that 
such  commissions  should  be  regularly 
issued  to  justices  of  the  realm,  and 
only  in  urgent  exceptional  cases  to 
other  persons  (Coke,  Inst.,  ii.  419; 
iv.  152).  This  was  followed  by  a  more 
extensive  eommiseio  ad  gaolas  deliber- 
andcuy  for  clearing  the  county  prisons, 
in  which  the  separate  prisons  were 
named  under  the  great  seal.  A  further 
forum  depreheneionie  was  thereby 
originated,  the  first-named  commission 
only  embracing  a  ferum  ddicH  earn- 
missL  Hence,  as  early  as  the  reign  of 
Edward  III.,  the  staff  of  the  special 
itinerant  justices  diminishes  (Fees,  iii. 


859-360).  They  are  last  mentioned  in 
the  years  1883  and  1349.  Pecuniary 
interests  also  tended  towards  the  same 
«nd ;  as  every  justioe  of  the  realm  in 
his  capacity  m  lustice  of  assize  obtained 
the  considenrable  addition  of  £20  to  bis 
aalary.  The  oommissions  of  oyer  and 
terminer^  which  were  still  q>eciaUy 
appointed,  were  only  to  be  app(nnted 
in  urgent  cases,  and  then  in  an  impeurtiBd 
manner,  not  by  the  magnates,  and  not 
by  the  parties,  but  by  the  autkoritiea 
themselves  (2  Edw.-  II.  c.  2 ;  Ooke, 
Inst.,  ii.  419;  iv.  152).  Aoooiding  to 
20  Richard  II.  c.  8,  no  man  is  to  be 
justice  of  assize  or  of  gaol  delivery  in 
his  own  county,  and  no  **.  magnate  of 
the  realm  "  is  to  sit  with  the  judgei 
in  the  assises. 

(b)  The  personal  pontion  of  the 
iustices  of  the  realm  shows  us  their 
honourable  standing,  nearly  on  a  par 
with  that  of  tiie  bluest  officers  of  the 
realm.  Personal  disrespect  towards 
them  was  punished  with  great  ri^ur 
(Fobs,  iii.  48).  Their  salaries  remamed 
during  this  period  comparatively  uni- 
form, £40  for  the  chief  justices,  forty 
marks  for  the  puisne  judges  and  the 
chief  baron.  The  justices  and  the 
chief  baron  always  received  an  addi- 
tional pay  of  £20  as  being  iustices  of 
assize,  and  many  judges  besides  re- 
ceived additional  emoluments.  Under 
Henry  \L  <the  chief  justice  of  tiie 


The  Courts  of  Common  Law. 


319 


King  they  are  paid  oat  of  his  personal  income,  and  subjected 
to  his  personal  penal  power.  For  example,  Edward  I.  deposes 
his  chief  justice,  Hengham,  and  inflicts  a  fine  of  seven  thousand 
marks ;  the  other  justices  were  fined  from  three  to  six  thousand 
marks  for  extortion,  and  probably,  also  for  corruption.  This 
penal  jurisdiction  was  not  questioned  in  the  century  embracing 
the  reigns  of  Edw.  I.,  II.  and  III*,  and  was  repeatedly  put 
in  force.  But  still  more  stringent  was  the  precedent  made  in 
Bichard  the  Second's  reign,  when  the  justices  took  part  in 
the  feud  of  the  great  nobles,  and  returned  a  doubtful  opinion 
as  to  a  royal  ordinance.  After  the  failure  of  an  attempted 
cawp  d'Statf  aU  who  had  been  implicated  in  delivering  the 
opinion  were  condemned  to  death  by  Parliament  for  high 
treason,  and  the  chief  justice,  Tresilian,  was  executed,  whilst 
the  sentence  of  death  passed  on  the  rest  was  commuted  into 
one  of  banishment ;  the  legality  of  this  proceeding  was  also 
maintained  at  the  accession  of  Henry  lY.  This  important 
event  left  behind  it  for  later  times  the  impression  that  the 
independence  of  a  State  tribunal  required  the  judicial  office 
to  be  strengthened  by  the  power  of  the  landed  interest,  which 
support  was  in  process  of  time  found  in  the  Upper  House,  (c) 


Kinff's  BoDoh  had  180  marks ;  the  ohkf 
justice  of  the  Common  Pleas  140  marks 
(Fobs,  iv.  227).  The  official  oosttnne 
was  the  same  for  the  whole  staiF  of 
judges.  As  to  the  veir  solemn  oath 
taken  by  justices,  of.  Foss,  lit  860. 
The  justices  were  sheeted  from  among 
the  number  of  the  graduated  adyoeates, 
t'.e.  King's  serjeanto.  Even  in  the  pre- 
oedinff  period  Foss  reckons  among  206 
jfutidarii  about  125  men  of  the  legal 
profession.  Under  Henry  III.  out  of 
IQO  JtuiticiaHi  he  only  finds  eleven  of 
whom  it  may  not  be  assumed  that  they 
have  practised  in  some  way  or  other  as 
advocates.  In  this  period  it  can  in 
almost  every  individual  case  be  defi- 
nitely shown  that  the  justices  have 
been  advanced  to  their  portion  from 
the  legal  profession.  In  conformity 
with  the  old  principles  of  a  judicium 
pariwmj  the  justices  receive  the  honour 
of  knighthood,  and  usually  even  the 
higher  rank  ianquam  hanereUi  (Foss, 
iii.  862,  864). 

(e)  The  personal  responsibility  of  the 
Judges  was  derived  from  their  position 
as  delegates  of  the  King  invested  with 
his  personal  judicial  authority.  Their 
appointment  is  accordingly  not  merely 
as  a  rule  subject  to  revocation  (durante 
bene  plaeitd),  but  they  are  also  subject 
to  ^e  King's  personid  penal  jurisdic- 
tion, which  was  apparently  preceded 


by  an  inquiry  by  an  assembly  appointed 
fer  the  purpose  (Foss,  iii.  262).  In  a 
very  summary  and  hasty  manner  Ed- 
ward III.  proceeded  to  dismiss  and 
arrest  several  justices  (Foss,  iii.  841) 
in  the  year  1340,  and  again  five  years 
later  for  a  more  serious  cause  (Foss, 
iii.  865).  In  later  times  disciplinary 
punishments  had  almost  disappeared 
by  reason  of  irreg^arity  in  the  conduct 
of  the  business  of  the  courts.  But  a 
more  serious  side  to  their  responsibility 
showed  itself  in  10  Richard  II.  Two 
justices  were  at  that  time  murdered  in 
a  popular  tumult,  and  a  Uiird  was 
executed  for  high  treason.  Bobert 
Tresilian  had  idlowed  himself  to  be 
employed,  agreeably  to  the  personal 
wishes  of  the  King,  to  bring  about 
a  counter-revolution.  A  defeated  party 
sought  for  this  purpose  to  gain  the 
decision  of  the  highest  judicial  authori- 
ties, that  an  ordinance  formerly  issued 
in  conformity  with  the  law  was  illegal, 
and  **the  authors  of  it  guilty  of  high 
treason  and  punishable  with  death." 
The  Lord  C;hief  Justice,  who  had 
already  shown  himself  servile  to  the 
power  of  the  day,  collected  his  justices 
in  all  secrecy  and  haste  to  deliver  the 
required  opinion.  The  eoup  d'itatj 
however,  completely  failed ;  the  Chief 
Justice  fled,  was  apprehended,  con- 
demned by  Parliament  to  death  for 
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The  ordinary  course  of  the  civil  and  criminal  jnstice  in 
individual  decisions  had  after  this  time  attained  that  steadi- 
ness and  stability  which  was  in  keeping  with  the  spirit  of 
Magna  Gharta.  The  law  to  be  applied  has  now  the  distinct 
character  of  *^  judge-made  law."  From  the  thirteenth  century 
dates  the  definite  distinction  between  comvum  law  and  statute 
law.  The  latter  is  the  law  proceeding  from  royal  ordinances 
and  resolutions  of  Parliament;  the  former  is  that  created 
by  the  blending  of  the  Anglo-Saxon  customary  law  with  the 
iforman  feudal  system,  and  the  older  maxims  in  the  judicial 
administration  of  'the  cturia  regis  and  the  county  courts.  The 
further  development  is  now  found  in  the  central  courts^  '*  The 
common  law  rests  in  the  breast  of  the  judges  of  the  court 
of  common  law ;  "  it  is  a  judge-made  law  from  the  very  begin- 
ning of  this  period,  and  in  so  decided  a  form  that  the  authority 
of  the  law  books  very  soon  dwindles,  while  the  collections 
of  precedents,  or  year  books,  become  the  living  source  of  law. 
To  maintain  the  unity  of  this  law,  analogous  principles  are 
formed  to  those  of  the  German  common  law-:  no  customary 
right  can  maintain  itself  against  the  statute  law ;  the  custom 
must  be  legitime  pnescripta — ^that  is,  must  have  existed 
anterior  to  Bichard  I.;  it  must  also  be  rationabilis — that 
is,  practice  excludes  such  customs  as  are  in  antagonism  to 
the  leading  principles  of  the  law  of  the  land. 

A  natural  effect  of  the  institution  of  judicial  'beaches  was 
the  development  of  a  special  legal  profession.  About  "the 
time  at  which  the  central  courts  became  permanently  fixed  at 
Westminster,  we  find  the  first  traces  of  inns  of  jurists,  art 
first  comprising  students,  advocates,  and  under-ofiicers  pro- 
miscuously, but  still  (like  the  courts  of  law  themselves)  on 
a  great  scale,  and  with  a  strongly  prominent  esprit  de  corps* 
In  20  Edward  I.  the  first  attorney's  code  was  published; 
according  to  which  the  Chief  Justice  was  to  admit  a  certain 
number  (about  140)  of  efficient  '^Attomati  et  Apprentitii  qui 
curiam  sequantur,*'  and  exclude  all  others^  Under  the  name 
of  Inns  of  Chancery,  there  then  became  formed  small  law 
schools  for  the  preparatory  study  of  the  law ;  somewhat  later 


high  treason,  and  ezeonted  on  Feb- 
ruary 19th,  1888.  The  other  jnatioes 
were  also  put  on  their  trial  oy  the 
Lower  House,  in  spite  of  their  excuse 
that  compulsion  had  been  used  towards 
them,  and  were  in  like  fashion  con- 
demned to  death  and  to  confiscation, 
but  the  sentence  was  commuted  into 
banishment  See  as  to  these  OTents 
Fobs,  iv.  8,  4,  102-108.  The  later 
judicial  staff  remained  so  far  outside 
the  gpreat  party  feuds,  that  even  at  the 


change  of  dynsjity  under  Henry  IV.^ 
Edward  IV.,  Bichard  HI.,  and  Henry 
VIL,  the  former  justices  were  con- 
firmed. Under  Edward  IV.  only  the 
two  Chief  Justices  were  excepted,  of 
whom  one  was  elready  a  fugitiye 
(Foss,  iv.  380).  The  dread  felt  by 
the  justices  of  a  collision  with  Parlia- 
ment is  notably  shown  in  their  refusal 
to  give  any  opinion  as  to  the  extent  of 
the  personal  privileges  of  the  High 
€ourt  of  Parliament  in  32  Henry  VI. 
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the  practising  advocates  combine,  and  form  the  four  Inns  of 
Court  that  still  exist.  In  Fleta's  work  we  meet  with  pro- 
fessional degrees  in  servientes,  narratoresy  attomati,  apprentitii, 
A  statute  (4  Heniy  lY.  c.  18),  orders  an  examination  of  all 
attorneys  by  the  judges,  and  a  registration  of  their  names 
upon  a  roll.  About  the  same  time  the  higher  class  of  advo- 
cates begins  to  separate  itself  more  decidedly  from  the  lower 
class  of  attorneys,  and  to  form  in  the  four  inns  of  court  a 
sort  of  university.  In  conformity  with  the  system  of  guilds 
there  arises  the  degree  of  mastership,  of  serviena  ad  legem^ 
serjeant-at-law,  doctor  juris;  which  is  conferred  by  royal 
writ,  and  forms  an  intermediate  step  to  the  class  of  official 
judges.  The  Serjeants  are  appointed  as  substitutes  for  the 
justices  in  the  assizes,  ^as  such  receive  a  salary,  and  are  after- 
wards advanced  to  the  bench.  Two  Atixyrnati  Regis  for  guard- 
ing the  royal  privileges  are  met  with  as  early  as  the  reign  of 
Edward  I.  Towards  the  dose  of  the  period,  after  Edward  lY., 
the  two  Grown  advocates  were  distinguished  by  the  titles  of 
King's  Attorney,  and  King's  Solicitor.  In  11  Edward  lY. 
there  appears  for  the  first  time  the  solemn  official  title  of  an 
**  Attomatue  {ieneralis  in  AngUa  cum  potestate  deptitandi  cleri- 
cos  ac  offidarios  svib  se  in  qvalicunque  Curia  de  Hecordo.^*  {d) 


{d)  The  development  of  a  special 
legal  profession  is  at  onoe  the  cause 
and  effect  of  the  refined  form  of  actions 
at  law.  It  was  impossible  for  the 
parties  to  oondnot  su^  actions  in  per^ 
son.  The  clergy  had  formerly  been 
the  oonnseUors  both  in  the  household 
and  the  law-court;  **nuUu»  etericiu 
niti  eau9idicw.**  For  many  reasons 
the  papal  throne  now  wished  for  a  less 
frequent  employment  of  the  clergy. 
Even  Richard  1.  had  been  obliged  to 
dismiss  his  Archbishop  of  Canterbury 
fiv>m  the  office  of  chief  justice ;  and  in 
the  provincial  councils  it  was  deter- 
mined ^ne  odvooaH  nrU  deriei  veH 
§aoerdote$  in  foro  teoulairi,'*  Glass 
jealousy  had  a  similar  effect  The 
noble  Normans-had  in  quite  early  times 
enjoyed  a  certain  education  in  the  prac- 
tice of  the  law ;  laymen-  of  lower  rank 
filled  numerous  situations  as  clerks,  in 
the  Exchequer,  with  justices,  sheriffs, 
and  bailiiSi  of  every  kind;  and  the 
Norman  administrative  law  shows  us 
that  the  laymen  thus  educated  cer- 
tainly had  little  more  to  learn  'of  the 
defid.  Now,  about  the  time  that  the 
central  courts  became  established  at 
Westminster,  inns  for  lay-jurists  began 
to  be  formed.  Under  Edward  TV.  a 
student  in  the  inn  required  £28 
yearly;  the  nobility  sent  their  sons 


Either  <Mn  order  to  keep  them  from 
vice,  and  to  educate  them  in  music, 
dancing,  history,  and  other  accomplish- 
ments." A  modem  compilation  of  all 
the  historical  records  of  the  origin  of 
the  advocates'  inns  is  given  by  Foss 
(ii.  200 ;  ill.  46  Mg.  370-390 ;  iv.  195 
0«g.,  251  06^.).  It  is,  however,  impos- 
sibie  to  form  a  dear  pioture  from  these 
fragmentary  notices.  In  18  Edward  I. 
st  4,  there  only  appears  the  designa- 
tion *<ooiin<otfr."  In  33  Edward  I. 
oosntourt,  ottoumeeB,  ojfprentis;  in  28 
Edward  I.  c.  11,  eontoun  e  Mge$  gentz. 
14  Edward  UI.  c  16  calls  the  class 
of  serjeants-at-law  substitutes  for  the 

i'ustices  of  the  reahn  for  the  assizes. 
i  was  not  until  towards  the  close  of 
the  period  that  Fortescue  gives  us 
more  connected  information.  At  this 
time  ten  smaller  inns  of  Chancery  had 
been  formed,  side  by  side  with  which 
stood  the  four  great  inns,  Lincoln's 
Inn,  Inner  Temple,  Middle  Temple, 
and  Gray's  Inn>  which  provided  the 
liigher  education  for  the  practice  of  the 
law.  No  one  was  to  be  admitted  to 
the  degree  of  serjeant-at-law  '*  qui  non 
in  prxddcto  legis  dudio  tezdeeem  annos 
ad  minus  antea  oomplevit "  (Fortescue). 
It  was  bound  up  with  such  expensive 
ceremonies,  and  imposed  so  many  re- 
strictions from  considerations  of  honour 
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The  procedure  and  the  staff  of  the  central  courts  still 
remain  formally  connected  with  the  chancellor.  From  his 
office  as  officina  justitise  proceed  the  writs  commencing  actions, 
and  all  commissions  under  the  great  seal.  As  claim  regni  the 
chancery  of  the  realm  is  accordingly  open  at  all  times.  The 
number  of  regular  writs  of  daily  use  (writs  de  curm)  had  in- 
creased to  such  an  extent  that  in  12  Henry  III.  fifty-one 
of  them  were  sent  to  Ireland.  Five  such  formvlm  actionum 
{de  recto,  mortdawncestor,  noveU  disseisiuy  de  nativis,  de  cUvisis 
fadendis)  could  even  under  King  John  be  issued  by  the  chief 
justice  without  reference  to  chancery.  These  writs  are 
accordingly  no  longer  writs  of  grace,  but  fonnuUB  actionum, 
which  are  granted  to  litigants  upon  proper  demand.  Under 
Edward  L  the  assisting  counsellors  of  the  chancellor  were 
also  allowed  to  issue  in  plain  cases  new  actiones  utiles  (writs 
in  consimUi  casu),  but  in  more  difficult  cases  only  after  obtain- 
ing the  consent  of  the  members  of  Parliament  learned  in 
the  law.  {e) 

V.  The  jurisdidio  ordina/ria  thus  formed  does  not,  however, 
exclude  a  system  which  still  continued  in  a  restricted  degree, 
viz.  ttie  System  af  Sj^ectal  courts,  a  continuation  of  the  Normaji 
method  of  the  administration  of  justice.  These  are  the  mili- 
tary, the  Court  Marshal's,  and  the  forest  courts. 

1.  The  military  jurisdiction  of  the  high  constable  and 
marshal  had  proceeded  from  the  regulations  for  the  feudal 
militia,  and  since  the  creation  of  hereditary  feudal  offices 
had  under  that  name  attained  a  SjlbA  form,  though  only 
with  a  limited  scope.     Even  in  our  day  there  exists  in 


opon  the  practice  of  «n  adTooate,  that 
it  was  frequently  refused  (Coke,  Inat^ 
ii.  214 ;  Fobs,  iv.  228),  but  was  a  requi- 
site qualification  for  aU  justices  of  the 
King's  Bench  and  Common  Pleas.  The 
mention  of  an  AttomcttuB  Beais  begins 
with  the  commencement  of  Edward  L's 
reign;  in  most  yews  two  Attomati 
Regis  were  spoken  of  (Foss,  iii.  44, 45), 
botii  with  a  small  salary  of  £10. 

(e)  As  to  the  commencement  of  an 
action  by  writs,  cf.  Falgrave,  Privy 
Council,  pp.  16,  17.  At  the  close  of 
the  Middle  Ages  the  number  of  the 
admissible  formulary  writs  de  eursu 
had  already  considerably  increased, 
as  is  shown  by  the  treatise  de  rwtura 
hrevwm^  dating  from  Edward  lY.  By 
86  Edward  III.  c.  15  it  was  enacted 
that  proceedings  by  parol  and  de- 
cisions of  the  courts  should  be  in  the 
English  language;  whilst  the  regis- 
trations and  protocols  of  the  courts 
should  be  couched  in  the  Latin  ofBoial 
language.    A  connected  pictuie  of  the 


practice  as  it  existed  under  Edward  L 
IS  afforded  by  the  law  work  of  Britton, 
written  in  French,  which  has  been  re- 
published in  a  critical  edition  (Nichola, 
^  Britton/'  London,  1865, 2  vols.).  This 
new  edition  regards  Britton  as  a  con- 
densed adaptation  to  later  ideas  of 
Bracton,  which  must  be  placed  after 
1290,  and  is  somewhat  more  recent  than 
Fleta's  work.  As  to  the  other  sources 
of  law  of  this  time,  cf.  Biener,  Das 
EngL  Gesohw.  Gericht.,  ii  286-298. 
From  Edward  II.  date  the  collections 
of  the  decisions  of  central  courts,  which, 
under  the  name  of  Year  Books,  ex- 
tend through  two  hundred  consecutive 
years,  in  presence  of  which  the  use  of 
the  law  books  (notably  those  anterior 
to  Britton)  almost  disappears.  The 
criminal  procedure  is  simple  in  com- 
parison with  the  civiL  Tne  whole  of 
the  w<«king  time  of  the  justices  of 
the  realm  was  at  this  period  confined 
to  the  hours  of  the  morning  from  eight 
to  eleven  o'clock  (Foss,  iv.  p.  226). 
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the  archives  a  roll  of  placita  exercitus  regis  dating  from  24 
Edward  I.,  in  which  the  high  constable  and  marshal  pre- 
sides in  the  name  of  the  King.  An  application  to  it  of  the 
forms  of  the  county  jury  could,  of  course,  in  war  times  be 
never  thought  of.  However,  in  2  Bichard  II.  the  Commons 
endeavoured  nevertheless  to  extend  the  provisions  of  Magna 
Gharta  to  this  department  also.  They  petitioned  the  King 
that  this  court  should  not  decide  on  cases  of  treason  and 
felony,  ''  seeing  that  the  said  court  decided  according  to  the 
law  of  arms,  and  not  according  to  the  common  customs  of 
the  country."  In  13  Bichard  II.  c«  2,  the  assurance  is  given 
that  no  dispute  shall  be  dealt  with  therein,  which  can  be  dealt 
with  in  an  ordinary  court  accoirding  to  the  law  of  the  land, 
but  only  ^^  contracts  and  other  matters  relating  to  records 
of  arms  and  war,  within  and  without  the  realm/'  reserving 
4U1  appeal  to  the  King.  However,  the  right  of  the  King 
remained  undisputed  to  order  in  time  of  war  military  courts 
with  summary  procedure  for  aU  manner  of  offences  to  be 
held  by  the  high  constable  or  marshal,  or  their  deputies. 
A  curia  militaris  of  this  description  is  frequently  mentioned 
under  Henry  lY. ;  it  was  continuously  constituted  upon  French 
soil,  and  even  in  the  commission  appointing  the  high  constable 
(Edw.  lY.)  the  King  commits  to  him  :  *^  plenam  potestatem  ad 
cognoscendiim  et  procedendum  in  omnibus  coMsis  de  et  swper 
crimine  laesse  majestatis,  caterisque  caims  quibvscunque,  9wmr 
ma/rie  et  de  piano,  mie  strepitu  et  Jigvara  jvdicii,**  Apart  from 
an  irregular  use  made  of  it  in  the  violent  times  of  the  later 
wars  of  the  Boses,  the  military  jurisdiction  in  actual  time  of 
war  continued  as  a  constitutional  institution  down  to  the 
Petition  of  Bight  under  Charles  I.  (1) 


(1)  The  mUitury  courts  oostain  tke 
.  elements  of  a  ohivalioiis  martial  law. 
The  legal  equality  of  the  olasses  in 
priYate  law,  however,  and  the  diyided 
interests  of  the  knighthood,  did  not 
allow  of  any  further  expansion  of  a 
spedal  martial  jurisdiotion.  But  in 
consequence  of  the  French  wars  and 
their  contact  with  the  nobility  of  the 
Ccmtinent,  a  collision  of  class  feelings 
with  the  common  law  had  unmistakably 
come  to  pass.  Nobles  and  knights  de- 
manded the  retention  of  the  knights' 
court,  at  all  eyents  **in  affiiirs  of  honour 
and  for  the  maintenance  of  the  de- 
grees of  rank; "  especially  for  disputes 
touching  arms,  precedence,  and  other 
fomily  mstinctions ;  whilst  the  conunon 
law  of  the  central  and  county  courts 
did  not  take  cognizance  of  these  ob- 
jects, and  especially  not  of  satisfaction 
for  simple  aiironts.  For  a  considerable 


time  lon^r  the  knights'  court  exercised 
a  real  jurisdiction;  in  it  especially 
duels  had  a  place  for  affairs  of  honour 
which,  **for  want  of  witnesses,  could 
not  be  decided  otherwise,"  as  in  the 
quarrel  between  Norfolk  and  Henry  of 
Lancaster  under  Richard  II.  Eyen  in 
the  ndddle  of  the  fifteenth  century  two 
cases  occurred:  in  1446,  a  duel  be- 
tween an  armourer  of  London  and  his 
journeyman,  under  the  authority  of  the 
High  Constable  and  Earl  Marshal ;  in 
1458,  a  duel  between  John  Lyalton  and 
Robert  Nones,  on  account  of  an  ao- 
cusation  of  high  treason.  At  the  latter 
the  High  €k>n8table  presided,  before  a 
yast  concourse  of  people  in  Smithfleld. 
But  as  a  juritdictie  extracrdinaria  the 
court  only  enters  in  Bubndium  by  writ, 
and  in  this  weakened  form  is  called  a 
**  court  of  honour."  When  the  French 
wars  had  ceased,  and  the  pretensions 
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2.  The  maintenance  of  the  King's  peace  in  the  royal  resi- 
dence and  its  precincts  was  reserved,  as  well  as  the  jurisdiction 
over  the  servants  of  his  household.  There  existed  for  this 
purpose  a  court  held  before  the  Steward  of  the  Household, 
and  the  Marshal  as  household  officer,  which  within  its  sphere 
of  action  excluded  aU  other  courts.  The  principle  of  the  jury 
was  applied  to  it :  in  civil  actions  arising  between  courtiers 
the  jury  is  only  constituted  of  courtiers ;  in  other  cases  a 
common  jury  is  empanelled  (8  Edw.  IIL  c.  2).  An  appeal 
lies  to  the  **  King  in  his  palace/'  which  is  delegated  to  the 
King's  Bench.  (2) 

8.  LasUy,  the  special  administration  of  justice  in  forest 
cases  was  also  reserved.  The  concessions  made  by  the  Charta 
de  Foresta  merely  extend  to  the  less  rigorous  exercise  of  the 
ancient  rights  of  the  King,  without  introducing  the  restrictions 
of  Magna  Charta.  There  remained  accordingly  in  this  pro- 
vince a  purely  administrative  justice  without  a  jury.  Once 
every  forty  days  the  lower  foresters  assemble  and  form  a 
forest  court  (court  of  attachment  or  woodmote)  to  la^  inform- 
ations as  to  offences  against  the  forest  and  hontmg  laws, 
which  were  noted  by  the  verderer.  Thrice  a  year  the 
verderers  hold  a  forest  court  (court  of  swanimote)  upon  these 
informations  and  for  the  decision  of  disputed  rights  of  pasture. 
The  upper  court  of  the  forest  for  more  serious  cases  is  formed 
by  two 'itinerant  justices,  the  one  travelling  the  whole  of  the 
north,  and  the  other  the  whole  country  south  of  the  Trent 
(court  of  justice  eeat  or  court  of  the  'chief  justice  in  eyre).  (8) 


of  4he  nobles  had  wasted  away  in  the 
bloodshed  of  the  wars  of  the  Boses, 
the  oourt,  as  a  magisterial  department, 
became  extinct;  for  tbe  spirit  of  the 
parliamentary  and  county  constitution 
was  antagonistic  to  its  continuance. 
After  the  period  of  4;he  wars  of  the 
Boses  such  writs  were  no  longer  issued, 
and  the  former  court  of  law  thus  sinks 
<lown  into  a  herald's  office.  Moreover, 
•«kfter  Henry  VHI.,  the  hereditary  office 
of  high  constable  was  not  again  filled 
(Goke,^nst.,  iy.  p.  124). 

(2)  The  Court  of  the  Steward  of  the 
Household  was  competent  in  disputes 
between  the  servants  of  the  royal  house- 
hold and  in-trespasses  within  the  pre- 
cincts of  the  palace,  even  when  only 
one  of  the  parties  is  a  royai  servant ; 
and  in  cases  of  debt  and  ceutract 
where  both  parties  belonged  to  the 
royal  household.  The  precincts- of  the 
palace  cKtended  to  a  twelve-mile  radius 
from  the  royal  residence.  This  juris- 
diction was  never  subordinated  to  the 
King^s  Bench  untU  in  Edward  ill.'s 


reign  a  writ  of  error  before  the  King 
**in  his  palace"  was  into)duoea 
(Thorns'  «*Book  of  the  Court,"  pp. 
302,  803). 

(3)  For  the  administration  of  justioe 
in  fraest  cases  there  existed  until 
Bichard  I.  a  tummus  jutUciariiiu  om* 
nitim  foredarum,  and  then  a  oommissiovi 
of  four  jutiiciarii  with  under^officiala. 
The  Charta  de  Foretta  provides  for  an 
exceedingly  numerous  staff  of  forest 
officials.  In  everv  great  forest  there 
are  to  be  four  verderers  as  supervising 
administrative  officials  and  forest 
justices.  Under  them  are  twelve  in- 
spectors of  forests  (regarders)  for  sur- 
veys, investigation  of  contraventions 
of  the  forest  laws,  olearanoes,  etc 
Under  them  ihe  fovesters  witli  the 
duty  of  preserving  both  wood  and 
game,  giving  information  against  and 
prosecuting  transgressors.  Besides 
these  there  are  rangers  (gamekeepers), 
agistors  (inspectors  of  pastures),  wooa- 
wards  (keepers  of  woods),  stewiurds  and 
beadles  as  oourt  attendants  and  exe- 
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Besides  these  older  special  courts  a  new  administration  of 
justice  proceeded  from  the  newer  administrative  system  of 
the  permanent  council :  the  equity  jurisdiction  of  the  Lord 
Chancellor,  the  Courts  of  Admiralty,  and  the  penal  jurisdiction 
of  the  Star  Chamber,  to  which  I  shall  refer  in  the  next 
chapter. 


CHAPTER  XXin. 

®i)e  ^etmantnt  or  (JTontinoal  (ZDottncfl— fTj^e  Court  of  Cj^ancers. 

The  corporate  constitution  of  the  central  tribunals  appears 
as  the  stronghold  of  the  modem  judicial  system,  that  pillar 
of  the  rising  constitution,  which  as  it  gradually  rose  was 
strengthened  by  the  consolidation  of  the  county  and  muni- 
cipal unions  into  fixed  corporations.  Beyond  doubt  there 
existed  an  intimate  connection  between  both  these  formations 
and  the  fundamental  laws  of  Magna  Charta.  The  one  is 
called  forth  and  rendered  effectual  by  the  other ;  the  one  is 
a  natural  deduction  from  the  other.  These  permanent 
elements  of  the  political  system,  however,  form  only  a  firm 
encircling  bond,  within  which  the  great  sphere  of  the  ordinary 
business  of  the  State  is  reserved  for  the  decision  of  the 
King.    There  is  now  formed  from  among  the  counsellors  for 

this  round  of  business  a  Continual  or  ^^trmanent  Council, 

which  first  took  the  form  of  a  governing  body,  when  under 
Henry  IH.  a  regency  became  necessary  for  the  first  time. 
After  Henry  III.  had  substituted  for  it  a  personal  government 
with  foreign  favourites  and  subordinate  clerks,  the  barons 
and  the  prelates  demanded  in  opposition  thereto  that  the 
great  offices  of  Stale  should  be  filled  by  "suitable"  persons, 
and  after  a  bitter  struggle  took  the  matters  into  their  own 

obtained  under  Henry  m.  through  the 
Assize  of  Woodstock,  1184  (limitation 
of  capital  punishment  to  the  third 
offence,  etc).  The  popular  complaints 
as  to  arbitrary  afforestations  continued 
for  a  long  time,  though  the  antagonism 
of  the  magnates  was  in  later  times 
somewhat  lessened  by  the  fact  that 
they  were  aUowed  to  participate  to 
a  limited  extent  in  the  priTileges  of 
the  forest  right. 


entiTe  officials.  As  head  of  the  depait* 
ment  there  is  a  Ohief  Warden  of  the 
Forests.  This  administrative  sphere 
was  regarded  in  the  Middle  Ages  as 
freed  from  the  restrictions  of  the  com- 
mon law,  and  was  entirely  left  to  the 
loyal  ordinance.  In  the  Charta  de 
Foretta  of  Henry  III.  the  heavy  burden 
of  the  general  suit  of  court  at  the 
sittings  of  the  courts  of  the  forest  was 
abated.  Some  mitigation  of  the  bloody 
punishments  that  were  threatened  was 
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hands.  But  though  at  that  time  the  issue  was  in  a  violent 
party  government,  Edward  I.  from  the  standpoint  of  the 
monarchy  recognized  the  demand  as  righteous,  and  carried  it 
into  effect.  It  is  as  a  spontaneous  creation  of  the  monarchy 
that  we  now  find,  in  addition  to  the  Exchequer  and  the 
central  courts  of  law,  a  continual  or  permanent  council  for 
the  efficient  despatch  of  State  business,  which  discharged  in 
joint  deUberation  the  highest  affairs  of  the  State,  and  thus 
became  the  centre  of  the  parliamentary  system  that  was 
now  beginning.* 

I.  W^t  functfonis  of  ^z  permanent  CDouncfl  may  be  com- 
pared with  those  of  the  cabinet  council  of  our  day.  But 
we  must  not  leave  out  of  sight  the  comparative  simplicity 
of  the  times,  the  separation  of  Church  and  State,  and  the 
hitherto  personal  character  of  the  rule  of  the  Norman  kings. 
The  following  heads  may  be  in  some  measure  distinguished 
from  one  another : — 

1.  Advising  the  King  upon  the  issue  of  ordinances  in 
the  general  province  of  Government. 

2.  Besolutions  as  to  war  and  peace,  treaties  with  foreign 
powers,  summons  of  the  feudal  and  county  militia,  measures 
for  the  organizations  of  paid  armies,  and  for  their  general 
direction. 

8.  Besolutions  touching  measures  in  case  of  national  dis- 
tress and  tumult ;  appointment  of  extraordinary  commissions, 
and  instructions  for  such  cases. 

4.  Advising  the  King  where  the  jwrisdicUo  extraordmaria 
was  to  be  exercised,  which  was  reserved  to  the  King  for  the 
most  important  cases. 

5.  Besolutions  upon  petitions  of  private  persons,  corpora- 
tions, and  counties,  touching  complaints  of  financial  oppres- 
sion, abuse  of  offices  of  trust,  deficient  legal  protection,  and 
applications  for  and  grants  of  pardon.  These  form  the 
ordinary  current  business  of  the  council.    In  consequence  of 


*  The  formation  of  the  permaBent 
council  has  received  a  new  elucidation 
hy  the  reprint  of  the  protocols  of  the 
council  in  the  work  **  Proceedings  and 
Ordinances  of  the  Privy  GouncU  of 
England,  from  10  Bichard  II.  to  83 
Henry  VIIL,"  by  Sir  H.  Nicolas  (7 
vols.  8vo,  1884-1837);  upon  this  was 
founded  the  monograph  of  Sir  Francis 
Palgrave,  **An  Essay  upon  the  Au* 
thority  of  the  King's  GouncU  "  (1  voL 
8vo,  1834),  which  for  the  first  time 
attempted  to  give  a  consecutive  picture 
of  this  politi^  body  and  its  relation 
to  the  Parliaments  of  the  Middle 
Ages,  but  sometimes  went  too  far  in 


the  oenclusioDB  drawn.  Hallam  has 
turned  tiiese  modem  sources  to  account 
(against  Palgrave,  vide  **  Middle  Ages," 
c  viii.  3  note).  Among  the  older 
literature,  the  work  of  M.  Hale,  **  Juris- 
diction of  the  Lords'  House  of  Par- 
liament "  (1796,  4to),  is  stiU  valuable. 
The  recent  treatise  of  Dicey,  **  Privy 
€k>uncil "  (Oxford  Etisays),  is  now  out 
of  print  The  novelty  of  the  forma- 
tion of  the  Council  can  be  perceived 
in  Edward  L's  reign  in  the  still  un- 
settled designation,  ^^  Continual  Oon- 
teU"  (Nicolas,  i.  3),  *'8ecreium  Con- 
etZium"  (fieming,  b.  ii.),  "FamOioM 
CSo7ici7tttm"(M.  Pajis). 


Permanent  or  Continual  Council — Court  of  Chancery .  327 

the  malpractices  of  the  Vicecomites  and  local  bailiffs,  of  the 
necessity  which  had  arisen  for  the  remodelling  of  many  in- 
stitutions that  had  suffered  under  the  throes  of  former  con- 
stitutional struggles  and  under  the  haughtiness  of  quarrelsome 
magnates,  such  was  necessarily  its  ordinary  sphere  of  activity; 
especially  now  that  the  Commoners  in  the  national  assemblies 
were  soon  to  become  the  mouthpiece  for  national  grievances. 
Throughout  the  whole  of  the  Middle  Ages,  the  Parliaments 
are  regarded  as  assemblies  ^'  for  the  redress  of  wrongs  and 
remedy  of  abuses."  With  each  Parliament  petitions  flowed 
in,  claiming  every  sort  of  relief,  not  merely  in  public  matters, 
but  frequently  also  in  petty  private  affairs,  from  all  classes  of 
persons,  and  on  all  kmds  of  subjects.  The  '*  poverty  of  the 
petitioner,*'  the  power  and  the  number  of  his  opponents,  and 
the  inadequacy  of  the  comnum  law,  form  the  ordinary  motives 
for  appeal  to  the  council.  Herein  can  be  perceived  the 
fundamental  idea  that  "  the  King  in  eouncil  is  there  as  the 
final  resource  for  every  grievance,  which  the  ordinary  tribunals 
are  powerless  to  redress/'  (1) 

For  the  discharge  of  this  mass  of  business  it  was  enacted 
(5  Edw.  I.)  that  all  petitions  should  in  the  first  instance 
be  examined  into  by  the  judicial  officers  to  whose  department 
they  belonged ;  and  that  only  matters  of  importance  should 
be  laid  before  the  King  and  his  council.  In  21  Edward  I. 
the  King  appoints  "receivers  of  petitions,"  which  were  ordered 
to  be  assorted  into  five  classes ;  (1)  for  the  Chancellor,  (2)  for 
the  Exchequer,  (3)  for  the  Judges,  (4)  for  the  King  and 
Council,  (5)  such  as  have  already  been  disposed  of.  In  this 
manner  they  were  to  be  "reported"  to  the  King.  The 
appointment  of  receivers  for  this  purpose  soon  became  an 
established    institution,   which  is    described  in  Fleta's   law 

(1)  The  Bpheie  of  aetien  of  the 
oonnoU  may  be  beet  compared  to  a 
modem  cabinet  ooimcil^  in  which  the 
whole  of  the  bnainesB  of  the  oentral 
government  is  eomprised»  ao  fetr  as  it 
has  not  been  aasigned  to  the  courts 
for  decision  according  to  eonstitntional 
principles,  or  to  the  Church  to  deal  with 
acoorcung  to  its  independent  rule. 
See  the  description  which  Sir  H. 
Nicolas,  vol.  i.  p.  1,  gives  of  it.  Its 
sphere  of  action  is  the  same  as  that 
which  the  Norman  kings  informally 
filled  by  confidential  persons  and 
counsellors,  whom  they  freauently 
changed.  The  progress  of  the  age 
is  seen  in  the  corporate  nature  of  this 
national  body.  Palgrave  (**  Privy 
Council,''  p.  S4)  rightly  assumes  that 
the  council  was  looked  upon  as  a 
properly  constituted  "court"  for  the 


Crown  vassals.  As  a  matter  of  fact 
the  clause  of  Magna  Charta  teuohiDg 
the  amereiaments  of  the  Crown  vassals 
per  pare$  suos  was  regturded  as  com- 
plied with,  when  the  council  fixed  the 
fine.  Towards  the  Exchequer,  too, 
the  competence  of  the  couucil  was 
not  legally  defined :  at  times  important 
financial  business  was  reserved  to  it. 
Under  the  regency  of  Henry  VI., 
feudal  wardships,oonsenta  to  marriages, 
leases,  etc.,  were  reserved  by  the  council 
to  the  Lords,  including  questions  con- 
cerning lunatics,  who  were  ocoasionaUy 
brought  before  the  council  that  inquiry 
might  be  made  as  to  their  state  of 
mind.  In  other  cases  it  was  merely 
accidental  that  sittings  of  the  councU 
were  held  under  the  roof  of  the  Ex- 
diequer. 
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book  as  a  ^'  Cwria  coram  auditoribm  spedaliter  a  latere  Regis 
destinatis"  ''  they  who  have  not  to  decide,  but  only  to  make 
a  report  of  what  they  have  heard,  in  order  that  the  King 
may  determine  what  shall  be  done  touching  the  parties/' 
Under  Bichard  II.,  when  the  council  had  already  entered  into 
more  intimate  relations  with  the  magntmi  consilium  of  the 
peers,  the  petitions  are  divided  into  three  classes ;  (1)  bills 
of  grace  and  offices,  which  must  be  answered  by  the  sovereign 
in  person ;  (2)  bills  of  council,  which  the  council  may  dispose 
of;  (8)  bills  of  Parliament,  which  may  not  be  answered  with- 
out consent  of  the  Parliament. 

The  resolution  on  the  report  of  the  receiver  could  be  made 
HI  one  of  three  ways : — 

(i.)  Immediate  decision,  generaUy  written  on  the  upper 
margin  of  the  petition  by  a  member  of  the  council :  under 
Henry  Y.  and  VI,  generally  by  the  chamberlain. 

(ii.)  Appointment  of  a  special  commissioner  to  redress  any 
extraordinary  injury  to  the  petitioner  requiring  a  speedy 
remedy.  This  is  a  delegatus  a  latere  to  whom  a  commission 
of  oyer  and  terminer  was  issued  in  the  Chancery  upon  writ, 
or  by  a  mere  writing. 

(iii.)  Beference  of  the  matter  to  the  Exchequer,  or  other 
court,  especially  to  the  Chancery.  From  Edward  I.'s  time 
the  answer  '* seqtuitur  in  ctmceUariam**  was  a  frequent  one, 
and  given  generally  under  the  privy  seal. 

The  rules  of  procedure  of  the  council  were  themselves  a 
subject  of  the  royal  right  of  ordinance,  but  under  the  house 
of  Lancaster,  for  the  saJie  of  greater  solemnity,  were  frequently 
issued  from  Parliament.  For  example,  the  regulations  of 
the  council  of  1406  were  issued  in  Parliament,  and  registered 
as  an  Act.  Those  of  1424  were  annexed  to  the  Act  of  Appoint* 
ment.  Those  of  1430  were  drawn  up  in  the  council,  assented 
to  by  the  lords,  read  in  the  presence  of  the  three  estates, 
and  then  signed  by  the  council  (Stubbs,  iii.  251).  (1*) 

(1*)  As  to  the  oldest  methods  of  older  personal  administration  of  jnstioe, 

procedure,  especially  the  arrangement  and  led  to  collisions  with  the  ordinary 

of  petitions  into  groups,  cf.  Pidgrave,  jurisdiction   of   the    oentral    courts, 

pp.  23,  79.    As  to  the  form  of  the  reso-  against  which  the  Pariiaments  began 

lutions.  we  find  that —  9]?^^  early  to  remonstrate.    The  stat 

(i.)  The  immediate  personal  deoi-  Westminster  2  (18  Edw.  I.)  already 

sion  was  comparatively  rare,  and  even  gives  the  assurance,  that  no  writ  of 

in  the  case  of  these  marginal  rescripts  trespass  ad  audiendum  et  terminandum 

it  is  frequently  mentioned  that  they  should  be  issued  in  any  other  manner 

were  issued  "  on  report  being  made  in  than  before  the  justioes  of  one  or  the 

the  council."    Henry  Y.  often  signed  other  bench,  or  before  the  other  justioes, 

his  decrees  with  his  own  hand ;  nume-  except  it  be  a  heinous  trespass  which 

rous  royal  orders  occur  also  without  demanded  speedy  redress.     AU  such 

signature  (Nicolas,  vo].  vi.  p.  214).  assurances  (vide  note  3S  were,  how- 

(ii.)  The  appointment  of  a  special  ever,  so  equivocally  and  uncertainly 

commissioner  by  a  commission  of  oyer  framed,  that  they  yet  left  room  for  the 

and  terminer  was  a  continuation  of  the  gouvernement  penoneL 
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U.  Wfi^t  personal  constitutton  of  t6t  council  corresponds  to 

this  sphere  of  business.  It  consists  of  the  persons  whose 
assistance  the  King  requires  for  determining  matters  of  the 
highest  instance ;  to  use  a  modem  expression,  the  heads  of 
the  departments  of  State,  with  a  number  of  persons,  whom 
he  has  thought  fit  to  summon  to  a  continual  deliberation  on 
such  matters.    Foremost  among  the  officials  is : — 

(a)  The  Lord  Chancellor,  and  in  addition  to  him  the  chief 
derk  of  his  office,  the  Master  of  the  Bolls,  as  well  as  some 
higher  clerks  (reporting  counsel),  being  the  persons  who  at  this 
period  represent  the  most  varied  legal  and  official  knowledge. 

(6)  The  principal  membera  of  the  central  covrta,  i.e.  the  chief 
justices  and  the  other  justices. 

(c)  The  directing  members  of  the  Exchequer,  the  Treasurer 
and  Chancellor  of  the  Exchequer^ 

{d)  The  principal  officers  of  the  royal  household,  before 
all  the  King's  ChamAerlain,  who  continued  for  centuries  a  chief 
member  of  the  council.  Next  to.  him  the  steward  if  the  house- 
hold,  and  after  the  administration  of  the  royal  court  had 
become  further  subdivided^  the  treasurer  of  the  household,  the 
controller,  and  the  mafire  de  gatderohe. 


(iii)  The  referenoe  of  the  matter  to 
the  Ghanoery  (cf.  Hardy,  "Introduc- 
tion to  Close  BoUs,"  p.  28*)  led  to  the 
Lord  GhanceUor'B  office  becoming  a 
separate  court  of  law. 

The  later  rules  of  procedure  under 
Henry  VI.  are  known  in  detaU  and 
instmctiye.  The  rules  for  the  admi- 
nistration of  the  council  (2  Hen.  VI.) 
contain  among  others  the  foUowing: 
The  council  shall  not  interfere  in 
matters  which  are  to  be  decided  ao- 
oording  to  common  law,  except  where 
one  pi^ty  is  too  powerful  to  enter  the 
lists  with  the  other,  or  for  other  urgent 
reasons ;  The  clerk  of  the  council  shaU 
select  the  bill  of  the  poorest  plaintiff, 
which  shaU  be  first  read  and  answered ; 
One  of  the  Eine's  Serjeants  shall  be 
sworn,  to  lend  his  best  assistance  to 
the  plaintiff,  without  fee,  under  pain 
of  dismissal  (Nicolas,  Tol.  iii.  pp.  14d- 
152).  A  similar  spirit  is  recognizable 
in  tiie  regulations  of  8  Henry  Yl. ;  the 
council  was  to  interfere  **  if  their  lord- 
ships found  too  much  power  on  one 
side  and  too  little  on  the  other."  The 
council  had  to  hear,  to  deal  with,  to 
communicate,  to  appoint  with  reference 
to,  and  to  decide  upon,  matters  laid 
beifore  it.  Charters  of  pardon,  grants 
of  parsonages  and  offices,  and  other 
matters  of  grace  and  favour,  belong  to 
the  King  personally.     On  topics  of 


fipreat  moment  and  importance,  it  shall 
deliberate,  but  not  pass  final  judgment 
without  the  King's  advice.  Where 
the  number  of  votes  in  the  council  is 
equal,  the  matter  must  be  laid  before 
the  King,  and  the  decision  left  to 
him  alone  (Nicolas,  vol.  v.  p.  23).  In 
8  Henry  VL  c  1,  there  follow  certain 
orders  for  regulating  the  use  of  the 
signet,  privy,  and  great  seal,  saving 
the  prerogative  (Nicolas,  vol.  vi.  p. 
185).  In  the  Cottonian  manuscripts, 
there  are  original  decrees  of  the 
council  (probaoly  dating  from  22 
Henry  VI.),  which  provide  {inter  alia) 
that  **  considering  all  such  matters  as 
pass  through  many  hands  are  less 
likely  to  be  decidea  to  the  prejudice 
of  the  King  or  of  any  other  person,  it 
has  been  found  well  that  all  bills  to 
which  the  King  assents  shall  be  de- 
livered to  his  secretary,  in  order  that 
he  may  draw  up  letters  under  the 
royal  signet  to  the  Keeper  of  the 
Privy  Seal,  and  thence  from  the  Keeper 
of  the  Privy  Seal  to  the  Chancellor." 
Where  petitions  concern  matters  of 
justice,  the  King's  decree  is  taken  in 
order  to  send  them  to  the  council, 
which  then  assigns  them  to  the  proper 
court,  except  when  the  petitioners 
are  unable  to  prosecute  according  to 
common  law  (Nicolas,  vol.  vi.  p.  29). 
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(e)  The  Keeper  of  the  Privy  Seal.  Now  that  the  Chancellor 
had  become  a  chief  oflScer  of  the  realm,  the  King  was  again 
in  need  of  a  cleric  in  the  confidential  position  of  a  personal 
cabinet  secretary.  Under  Edward  III.  such  a  one  appears 
as  a  minister  of  State,  with  a  formal  oath  of  office  (14  Edw. 
III.  c.  6),  under  the  name  of  Keeper  of  the  Privy  Seal ;  later 
known  as  Lord  Privy  Seal. 

(/)  The  Archbishop  of  Canterbury  as  Primate  appeared, 
conformably  to  the  position  of  the  Church,  to  be  so  essential 
a  member,  that  in  10  Bichard  II.  he  submits  a  solemn 
protest,  wherein  he  claims  for  himself  and  his  successors  in 
office  the  right  of  assisting  at  all  the  sittings  of  the  royal 
council,  be  they  general,  special,  or  secret  (Bot.  Pari.,  iii.  223). 

These  are  plainly  the  chief  elements  of  the  council.  But 
yet  a  clear  distincticMi  between  them  was  wanting  in  the  time 
of  Edward  I.,  11.,  and  III.  As  occasion  required,  lower 
officials  were  also  summoned  to  attend  the  council,  to  give 
opinions  and  information,  and  to  receive  orders ;  such  as 
King's  Serjeants,  Chancery  clerks,  eseheators,  itinerant 
justices,  and  others.  A  definition  of  the  ordinary  members 
began  to  be  made  when  the  rival  power  of  the  parliaments 
first  took  cognisance  of  the  constitution  of  the  council.  When 
differences  of  this  sort  first  arose,  the  following  were  designated 
as  members  virtute  ojidii  the  Chancellor,  the  Treasurer, 
Privy  Seal,  Chamberlain,  and  Steward  (Bot.  Pari.,  iii.  78). 
These  five  were  regarded  as  the  chief  members  and  managers 
of  the  current  business.  Moreover,  during  the  whole  of  the 
Middle  Ages  there  was  no  president  of  the  council  other  than 
the  King  himself,  to  whom  it  is  naturally  open  to  honour  a 
member  with  the  temporary  conduct  of  the  business.  For 
instance,  in  the  latter  part  of  Edward  the  Third's  reign,  the 
Bishop  of  Winchester  was  mentioned  as  "Capitalis  Secreti 
Conailii  ac  Ovhemator  Magni  Consilii.'*  In  cases  of  personal 
impediment,  the  regent  of  the  realm  was  for  this  reason  the 
natural  president  of  the  council,  as  in  1  Henry  VI.,  the  Duke 
of  Bedford,  and  later  the  Duke  of  York. 

The  somewhat  fluctuating  form  of  the  council  became 
modified  from  the  time  when,  under  Bichard  II.  and  under 
the  house  of  Lancaster,  the  estates  of  the  realm  began  to  take 
a  more  decided  share  in  the  Government.  In  these  later 
times  there  appear  seldom  fewer  than  ten  and  generally  a 
greater  number  of  spiritual  and  temporal  lords  as  members  of 
the  council ;  with  them  sit  the  highest  officers  of  State,  now  as 
ordinary  members,  and  no  longer  mingled  with  the  under- 
officials  who  were  occasionally  summoned.  The  growing  power 
of  Parliament  particularly  aimed  at  subjecting  the  Lord  Chan- 
cellor and  Keeper  of  the  Privy  Seal,  as  the  two  bearers  of 
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the  decisive  national  seal,  to  a  definite  responsibility.  In 
all  material  points  this  was  attained  under  the  house  of 
Lancaster.  In  the  eighth  year  of  Henry  IV.  the  King  in 
Parliament  agrees  that,  for  the  maintenance  of  the  laws  of 
the  land,  the  Chancellor  and  the  Keeper  of  the  Privy  Seal 
shall  not  allow  any  warrant,  grant  by  patent,  judgment,  or 
other  matter,  to  pass  under  tiie  seal  in  their  possession  which 
should  not  so  pass  according  to  law  and  right,  and  that  they 
shall  not  unduly  delay  those  that  must  pass.  Attempts  to 
prosecute  the  Keeper  of  the  Privy  Seal  were  made  as  early  as 
Bichard  II.  Under  Biehard  II.  and  Henry  lY.  the  members 
were  appointed  annually,  but  their  appointments  regularly 
renewed,  unless  accusations  of  bad  behaviour  or  petitions  to 
be  discharged  from  serving  intervened.  Their  annual  pay  was 
graduated  according  to  their  rank,  as  were  also  the  fines  for 
neglecting  to  appear  at  the  sitting?.  In  a  process  of  political 
crystallization,  the  purely  personal  conseU  du  Roi  of  the  Nor- 
man kings  had  now  become  a  department  of  State.  (2)  But 
as  the  body  was  too  large  and  too  heterogeneous  in  its  consti- 
tution or  varied  business^  delegations  and  commissions  were 
issued,  some  of  which  form  the  nucleus  of  independent 
departments. 

III.  ^jbt  commfesions  anti  delegattons  of  ifyt  countfl  were 

chiefly  necessitated  by  the  fact  that  more  specially  legal  and 
technical  questions  came  before  the  council,  in  the  case  of 


(2)  The  penonal  ooDBtitntion  of  tbe 
ooundl  has  been  aaoertained  by  Nioo- 
las  from  the  protocols  of  the  g^eat 
oouDcil  with  more  ezActness  than  in 
former  timee.  The  Lord  Chancellor  is 
everywhere  conspicuous  as  the  principal 
personage  for  the  formal  procedure, 
though  he  is  not  president  of  the  coun- 
cil, and  by  no  means  always  the  most 
influential  person  in  it.  The  impor- 
tance of  the  office  of  the  King's  Cbiam- 
berbun  is  new :  he  is  indebted  to  the 
influence  of  the  manatee  in  the  council 
of  the  realm  for  his  improved  position. 
In  15  Edward  III.  he  expressly  swore 
to  obey  the  laws  of  the  realm  and  the 
Great  Charter.  In  1  Bichard  II.  he 
became  a  member  of  the  regency.  His 
functions  are  to  endorse  petitions,  to 
formulate  royal  immediate  decrees,  and 
communicate  with  Parliament.  In  11 
Bichard  II.  and  frequently  later  he  was 
impeached  bv  the  estat^.  The  posi- 
tion of  the  Keeper  of  the  Privy  Beal, 
as  he  was  flrstcaUed  in  13  Edward  III. 
0.  5,  is  also  new ;  later  he  appears  as 
Clerk  of  the  Privy  Seal  (2  Bichard  II.) ; 
as  Guardian  de  Privy  Seal  (Parliament 


BoUs  of  Henry  IV.);  as  Lord  Privy 
Seal  (34  Henry  Yin.).  This,  however, 
did  not  exclude  laymen  and  ecclesiastics 
from  being  also  employed  as  secretaries 
of  the  King,  and  on  confidential  special 
commissions,  in  which  sense  **  King's 
clerks  "  occasionally  occur  under  John 
and  Henry  III.  As  to  the  older  con- 
stitution of  the  council,  cf.  P^lgrave, 
p.  20,  feg. ;  Nicolas,  vol.  i.  p.  8.  The 
statements  of  the  latter  relating  to  the 
period  of  Henry  YL  have  been  made 
very  carefully.  The  royal  councU  con- 
sisted in  2  Henry  YI.  of  twenty-three 
persons:  the  Duke  of  Gloucester,  the 
Archbishop  of  Canterbury,  four  bishops, 
the  Chancellor,  the  Treasurer,  tne 
Keeper  of  the  Privy  Seal,  the  Duke  of 
Exeter,  five  earls,  four  nres,  and  two 
m^Mietfrs,  Thomas  Chaucer  and  William 
Alyngton  (Nicolas,  voL  iii.  p.  1 48).  The 
salaries,  flzed  according  to  rank  and 
length  of  service  were :  for  the  Arch- 
bishop of  Canterbury  and  the  Bishop  of 
Winchester  at  300  marks ;  for  a  bishop, 
earl,  and  the  lord  treasurer  200  marks ; 
for  a  baron  and  banneret  £100 ;  for  an 
enquire  £40  (Nicolas,  vol.  iii.  155). 
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which  it  seemed  proper  to  form  a  narrower  committee  for  their 
treatment  and  decision,  or  rather  for  passing  an  opinion 
which  was  to  influence  the  ultimate  decision  of  the  King. 
The  personage  most  suited,  by  reason  of  his  position  and  his 
under-officials,  for  the  discharge  of  these  more  intimate  func- 
tions was  the  Chancellor.  Hence  the  sub-commission  was 
most  frequently  composed  of  the  Chancellor  and  the  justiciaries 
of  the  two  central  courts,  and  hence  are  issued  *'  decreta  per 
cuHomi  canceUarim  et  omnes  jtL8ticicmo»,**  or  "  decreta  canceUa/rii 
ex  assensu  omnitmi  jiisticicxHorum  et  aliorum  de  Regis  consUio.*^ 
In  the  first  century  of  this  period  even  formal  proceedings  are 
somewhat  frequently  taken  before  the  Chancellor  and  the 
judges  in  Westminster  Hall.  Commissions  of  this  description 
take  the  place  of  the  extraordinary  judicial  commissions  of 
prelates  and  barons  which,  in  the  former  period,  the  Norman 
kings  were  wont  to  appoint  for  the  Crown  cases  reserved. 

As  a  permanent  institution  there  next  arose  a  kind  of  com- 
mittee for  appeals  from  the  Exchequer.  As  this  did  not 
remain  subordinate  to,  but  was  co-ordinate  with  the  central 
courts,  an  appeal  could  only  lie  to  the  King ;  that  is,  to  the 
*'  King  in  council."  It  was  a  matter  of  delicate  questions  of 
financial  law,  which  were  well  suited  for  a  special  council  of 
men  well  versed  in  matters  of  business.  Hence  a  commission 
was  at  first  formed  of  the  Chancellor,  Treasurer,  and  two 
justices ;  but  it  was  subsequently  laid  down  in  81  Edward  in. 
stat.  1,  c.  12,  that  the  Chancellor  and  Treasurer  should 
meet  together  and  have  the  documents  laid  before  them, 
summon  the  justices  and  other  experts  according  to  their 
best  judgment,  demand  reports  of  the  barons  of  the  Exchequer, 
alter  the  Exchequer  decree  according  to  their  opinion,  and 
remit  it  to  the  Exchequer  for  further  consideration. 

Still  more  important  was  the  creation  of  a  separate  Court 
of  Equity,  which  proceeded  from  this  system  of  delegations. 
Certain  petitions  and  questions  touching  property  were,  from 
their  peculiar  nature,  not  so  well  adapted  for  hearing  before 
the  justices  of  the  realm  as  before  the  Chancellor,  who  might 
still  be  looked  upon  as  the  prime  authority  and  chief  repre- 
sentative of  a  more  universal  juristic  education.  In  course 
of  time  deficiencies  and  hardships  were  conspicuous  in  civil 
justice,  which  could  not  be  redressed  in  the  ordinary  course 
of  justice,  either  because  they  were  ill-suited  for  a  jury,  or 
because  they  could  not  be  decided  according  to  the  funda- 
mental principles  of  the  common  law  (such  as  fraud,  accident, 
trust,  that  is,  actio  and  exceptio  doli).  Hence  there  sprung 
up  a  "remedial  jurisdiction,"  eupplendi  et  corrigendi  jurig 
civUia  causa,  analogous  to  the  prastorian  jurisdiction,  in  which 
the   Chancellor   proceeding    according  to  SBquitas   (that  is, 
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principally  according  to  the  principles  of  the  Boman  and  canon 
law)  9  directs  his  reporting  secretaries  or  Masters,  and  then 
decides  per  decretum.  The  most  frequent  cases  of  this  equitable 
jurisdiction  from  Bichard  U.  to  87  Henry  YI.,  were  cases  of 
conveyances  to  uses  inter  vivos;  but  even  in  those  early  times 
the  sphere  of  action  was  probably  a  wider  one,  and  from  the 
very  nature  of  the  jurisdiction,  the  office  of  Chancellor  con- 
tinued until  the  close  of  the  Middle  Ages  to  be  filled  by 
ecclesiastics.  (S) 

It  is  quite  conceivable  that  these  functions  occasioned  con- 
flicts with  the  Parliaments,  which  are  chiefly  aimed  at  the 
civil  juriediction  of  the  Chancellor,  but  partly  cdso  at  the  penal 
jurisdiction  exercised  by  the  King  in  council,  the  abolition 


(3)  The  delegations  of  the  oonndl 
and  the  -eqnitable  jnrisdiotion  of  the 
Lord  Ohanoelk>r  have  one  and  the  same 
origin.  The  eetabliahment  of  sub-oom- 
misfldons  of  the  Council  was  primarily 
an  admiiiistrative  measuroi  and  not  a 
constitutional  institution.  It  was  only 
after  the  lapse  of  time  that  such 
creations,  owing  to  continually  arising 
needs  of  the  same  kind,  adopted  the 
character  of  magisterial  departments. 
It  is  only  juristical  pedantry  which 
would  at  once  make  of  these  ex  tempore 
commissions  formal  departments  of 
State.  Upon  the  authority  of  Hale  a 
•o-called  **eoneUium  ordinarium**  or 
**eonoilitim  legale^"  was  said  to  have 
existed,  being  composed  of  the  Privy 
Council,  certain  great  officers,  judges, 
and  others.  But  neither  the  expression 
'*eoneiliwn  ordinarium*'  nor  ^* legale" 
occurs  in  the  official  records;  nor  do 
we  find  any  vegulation  as  to  its  mem- 
bra or  procedure.  We  can,  accord- 
ingly, no  more  make  a  magisterial 
departmeiH  of  this  institution  than  of 
the  shifting  judicial  commissious  of  the 
Norman  period.  Under  Edward  IIL, 
for  example,  proceeding^  were  fre- 
quently assigned  to  the  **  Chancellor, 
Treasurer,  and  others  of  the  King's 
council"  (Beeves,  iiL  386).  In  44 
Edward  III.  a  difficult  case  was  heard 
before  ''the  Chancellor  and  aU  ihe 
justices  of  the  King's  Bench  and  Com- 
mon Pleas"  (Foss,  iii.  337).  Even  in 
earlier  times,  under  Edward  II.,  West- 
minster Hall  was  named  as  the  place 
at  which  the  Chancellor  holds  his 
sittincn ;  this  place  was  called  *'  Mag- 
num ianewn"  (Foss,  iii.  177),  and  the 
sittings  were  described  as  being  **tn 
j^^na  canoellaria  "  (Rot.,  cl.  25,  Edward 
ill.).  The  Admiralty  Court  was  an 
instance  of  such  delegations  of  the 


council,  which  was  an  outcome  of  a 
special  commission  of  the  King,  with 
a  jurisdiction  in  the  ports,  and  over 
offences  committed  on  the  nigh  seas ; 
perhaps  existing  as  early  as  Edward  L, 
with  powers  more  limited  in  later 
times  on  motions  of  the  estates  under 
Richard  IL  Another  delegation  is 
formed  by  the  Court  of  Bequests  under 
the  Lord  Privy  Seal  (Spenoe,  "Equit- 
able Jurisdiction,"  i.  351).  The  prac- 
tical need  for  a  remedy  for  the  clumsi- 
ness of  the  common  law,  led  to  the  later 
jurisdiction  over  **  equitable  obliga- 
tions," the  fulfilment  of  which  was  left 
by  the  common  law  to  the  conscience, 
whilst  the  conmion  wants  of  life  and 
the  existing  views  of  law  necessitated  a 
magisterial  compulsion  for  their  fulfil- 
ment (Beeves,  iii.  188).  From  the  time 
of  2  Edward  III.  the  assignment  of  the 
matter  with  this  view  under  the  formula 
**Bequatur  in  caneeUariam"  becomes 
more  and  more  freauent,  and  soon  also 
with  the  furtiier  addition  *^fiat  ulterius 
Jualicia  in  eanceUaria ;  non  potest  juvari 
per  eommunem  legem,  veniai  in  eaneel" 
laria  el  oetendat  jui  $uum ;  fiat  eijuetp- 
eia  teeundum  legem  eanceUaria  **  (Foss, 
iii  178 ;  Hardy,  <<  Introduction  to  Close 
Bolls,"  p.  126).  From  the  time  of 
Bichard  IL,  or  at  all  events  under  the 
bouse  of  Lancaster,  the  jurisdiction  over 
Uses  stands  prominentiy  forth  as  the 
principal  object  (Beeves,  iii  381).  But 
beyond  doubt  the  special  jurisdiction  of 
the  Chancellor  was  also  a  delegation  of 
the  King's  council  (Palgrave,  Privy 
Council,  25 ;  Spence,  ^  Equitable  Juris- 
diction," i.  709-716 ;  H  JUm,  «  Middle 
Ages,"  note  x.).  England  had  thus 
attained  to  the  necessary  completion 
of  its  system  of  private  law,  which 
was  accomplished  in  Germany  by  the 
reception  of  foreign  law. 
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and  clear  definition  of  which  were  equally  impracticable.    In 
25  Edward  III.  the  Commons  protest  against  any  one  being 
brought  before  the  comicil  on  accoimt  of  his  freehold,  or  on 
account  of  such  suits  as  affect  life  and  limb,  and  against 
any  one  being  fined  by  informations  laid  before  the  council 
or  one  of  the  ministers,  unless  such  legal  procedure  shall  have 
been  '' formerly  customary."     In   the  answer  to  this  the 
extraordinary  criminal    procedure   was  expressly  reserved; 
**  mes  de  chose  qm  touche  vie  ou  membre,  contempt  ou  excesses,** 
it  shall  remain  as  formerly  customary  (Palgrave,  Council,  85). 
It  was  apparently  agreed  that  the  assignment  of  ordinary 
actions  to  the  courts  was  to  be  understood  *'  salvo  jure  regis,*' 
that  is,  with  reservation  of  extraordinary  causse  majores  to 
the  King ;  but  the  Parliaments  wished  to  co-operate  in  this. 
In  27  Edward  III.  the  Commons  themselves  expressly  consent 
to  an  extraordinary  criminal  procedure  against  clerics  who 
appeal  to  the  papal  chair ;  in  the  statute  even  imprisonment 
for   an  indefinite  time,   "during   the  King's  pleasure,"  is 
threatened,  as  well  as  forfeiture  of  lands  and  personal  property, 
of  those  who  should  refuse  to  answer  for  such  a  contempt 
before  the  King,  or  his  council,  or  his  chancery,  or  before  his 
justices  (Palgrave,  39).    In  42  Edward  III.  c.  8,  upon  a  com- 
plaint raised  by  the  Commons,  it  was  indeed  promised  in 
general  that  none  should  be  required  to  answer  before  the 
courts  except  by  regular  judicial  procedure.    But  the  extra- 
ordinary power  of  the  council  remained  unaffected  by  this,  and 
in  turbulent  times,  such  as  followed  under  Bichard  II.,  it  was 
exercised  with  a  wide  scope  by  the  council  and  the  chancery, 
for  the  maintenance  of  peace.    But  in  civil  procedure  the 
Chancellor's  writ  of  subpoena  gave  rise  to  a  new  petition  (13 
Bichard  II.)  ''that  neither  the  Chancellor  nor  the  council 
after  the  close    of  ParUament  should  issue  any  ordinance 
against  the  common  law,  and  the  old  customs  of  the  country, 
and  against  the  statutes  that  had  been  passed  or  that  were 
to  be  passed  in  that  Parliament,  but  that  the  common  law 
should  take  its  course  without  respect  of  persons,  and  that 
no  judgment  once  delivered  should  be  annulled  but  by  due 
course  of  law  "  (Palgrave,  45).     The  answer  ran  with  the 
usual   ambiguity,  to  the  effect  that  the   former  customary 
procedure  should  remain  in  force,  ''  so  that  the  King's  royal 
right    be   assured,"   and    if  any   one  felt  aggrieved  *^  qu*il 
monstre    en  especial,    et   droit  l%i  soit  fait**  (Palgrave,    70). 
Protest  was  not  raised  against  the  extraordinary  judicial  power 
of  the  King  in  general,  but  only  against  such  proceedings 
on  the  part  of  the  council,  without  sanction  of  Parliament. 
In  the  stat.  17  Bichard  II.,  protest  was  only  made  againlst 
citations  before  the  King's  council  and  the  chancery  bas^jbd 
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upon  false  information  (Beeves,  iii.  194).  In  1  Henry  YI. 
the  Commons  complain  of  the  citations  before  the  council 
and  the  chancery,  in  matters  "  in  which  a  legal  remedy  is 
afforded  by  the  common  law ; "  in  like  manner  a  writ  of 
subpoena  was  not  to  be  issued  until  the  justices  of  one  or  the 
other  bench  had  first  tried  and  attested  the  fact,  that  the 
plaintiff  had  in  this  case  no  remedy  at  common  law  (Pal- 
grave,  60,  61).  In  8  Henry  YI.  jurisdiction  was  reserved  to 
the  council  in  quite  indefinite  terms  "  so  often  as  their  lord- 
ships should  find  too  great  power  on  the  one  side,  and  on 
the  other  too  great  weakness,"  or  if  they  should  otherwise 
find  ''  some  reasonable  cause "  (Falgrave,  81).  Finally,  in 
the  stat.  81  Henry  YI.  c.  2,  the  offences  were  specially  men- 
tioned by  name  for  which  the  council  was  wont  to  summon 
offenders  before  it,  and  the  procedure  defined  that  was 
therein  observed,  especially  the  more  rigorous  courses,  by 
which  disobedience  to  ordinanees  under  the  privy  seal  or 
under  a  writ  of  subpoena  were  to  be  prosecuted  as  cantemptm 
regis  (Palgrave,  84,  86).  This  extraordinary  penal  jurisdiction 
was  in  later  times  exercised  in  the  Court  of  the  Star  Chamber, 
and  was,  therefore,  frequently  designated  bv  this  name.  (8^) 

lY.  The  position  of  the  UoiA  Ctamxllot  a»  i)ta&  of  tjbt 
(ZTfwncetS  liepatttnent  forms  in  a  certain  sense  the  keystone  of 
the  constitution  of  the  council.  As  the  great  office  of  the 
Chancellor  had  remained  the  common  bond  of  the  central 
courts,  it  also  serves  as  clavis  regrd  for  other  business  of  the 
King's  council.  All  solemn  decrees  of  the  King  in  council 
here  received  their  authoritative  character.  The  Protonotarms 
of  the  Chancellor  managed  the  preparation,  despatch,  and 
registration  of  the  State  treaties  in  the  treaty  rolls.  The  rest 
of  the  State  business  was  recorded  in  the  charter,  patent, 
close,  and  fine  rolls.  The  most  numerous  administrative 
documents  belong  to  the  province  of  the  Rotvli  literarum 
clausanmi,  "  Close  Bolls,"  so  called  because  they  were  issued 


(8*)  The  oppoeition  of  Paitiaiment  to 
the  jnriBdiction  of  the  King  in  conncil 
begins  fh>m  the  time  when  Parliament 
had  become  consolidated  into  a  united 
body  (HaJlam,  note  zi. ;  Spence,  '*  Equi- 
table JnriBdiction,"  L  843-351).  In  a 
decision  which  afterwards  became 
fajnons,  the  '* Chamber  Case"  (Croke's 
"Report,"  vol.  v.  o.  i.  p.  168X  tt^e 
judges  acknowledged  "that  the  court 
of  Star  Chamber  haA  existed  long  be- 
fore the  proclaiming  statnte  8  Henry 
Vn.,  as  a  very  high  and  honourable 
court"  The  above  evidence  shows 
how  far  this  assumption  was  well 
founded.    There  here  remained  a  field 


of  action  for  the  administrative  powers, 
in  spite  of  the  advance  of  definite 
legal  arrangement  in  the  political 
-rights  of  the  realm.  The  practice  of 
the  chanceiy  succeeded  better  in  de- 
fining for  itself  more  exactly  the 
different  branches  of  its  civil  juris- 
diction, as  to  which  Spence  {**  Equi- 
table Jurisdiction  of  the  Court  of 
Chancery,"  vol.  i.  334  aeq^  420  aeq^ 
435-683,  692-716)  affords  us  the  most 
comprehensive  survey.  A  controversy 
as  to  the  respective  advantages  of 
*" Bench"  and  *" Office"  had  already 
begun  within  these  narrow  limits 
during  the  Middle  Ages. 
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with  the  seal  under  cover,  in  contradistinction  to  the  Utterm 
patentes,  which  were  addressed  to  all  faithful  subjects.  Here, 
as  elsewhere,  centralization  and  the  transaction  of  business 
by  means  of  writing  mutually  influence  each  other.  In  the 
preceding  period  royal  orders  were  still  sometimes  given  by 
word  of  mouth  in  the  Exchequer,  even  in  judicial  matters. 
Now  writing  became  the  unconditional  rule,  and  the  import- 
ance of  the  great  seal  at  the  same  time  increased.  Apart  from 
charters,  which  are  publicly  issued  in  Parliament,  and  in 
which  the  mere  '*  sign  manual "  was  for  a  long  time  retained, 
the  use  of  the  great  seal  is  regarded  as  essential  for  all  writs ; 
in  it  the  development  of  the  English  State  from  the  gouveme- 
ment  personnel  is  symbolized.  From  the  time  of  Henry  HI. 
it  is  really  the  clavis  regni,  the  faithful  companion  of  the 
Eing,  even  in  a  foreign  land.  As  the  history  of  the  great  BeeA 
is  tibus  identical  with  that  of  the  most  important  State 
documents.  Sir  H.  Nicolas  began  to  write  its  biography 
(Nicolas,  vol.  vi.  p.  148,  seq.).  The  order  to  use  the  great 
seal  can  be  given,  either  by  word  of  mouth,  or  in  writing; 
but  a  document  only  becomes  a  solemn  State  Act  when  the 
great  seal  has  been  actually  affixed.  In  cases  of  the  King's 
absence,  a  duplicate  of  the  great  seal  was  given  to  titie 
Chancellor  for  writs  de  cu/rsu  which  were  issued  by  him  upon 
his  own  responsibility,  but  this  duplicate  was  always  given 
back  after  the  occasion  for  its  use  had  ceased.  For  non- 
official  correspondence  the  privy  seal  was  at  first  used,  and 
when  this  also  had  attained  a  political  meaning,  the  signet. 
As  early  as  28  Edward  I.  c.  2,  the  assurance  was  given  that 
no  common  law  writ  should  be  issued  under  the  privy  seal. 
The  struggle  against  the  privy  seal  which  commences  from 
that  time  marks  the  struggle  of  the  estates  against  the 
gowemement  personal.  (4) 


(4)  The  Lord  Ghanoelloi  as  head  of 
the  chancery  attains  greater  import- 
ance with  the  deyelopment  of  the  nse 
of  the  seal  (Nicolas,  **  Proceedings,'* 
Yol.  Ti.  p.  148).  The  most  important 
B<4fdi  which  have  been  partlj  pub- 
lished by  the  Record  Commission  are 
the  foUowing : — 

(a)  The  Charter  B6[U,ooniaijiiag  the 
royal  grants  to  cities,  boroughs,  and 
corporations,  rights  of  market,  and  the 
like.  The  collection  begins  with  1 
John,  and  runs  to  7  Henry  YIII.,  after 
which  date  such  grants  were  made  in 
the  form  of  patents.  See  Botuli  Char- 
tarum,  119&-1206  (ed.  Hardy,  1837, 
etieqJ). 

(b)  The  Patent  IMU,  containing  the 
grants  of  offices,  lands,  titles,  ana  the 


like,  whicii  were  issued  in  open  docu- 
ments with  the  great  seal  affixed.  They 
begin  with  8  John.  See  Hardy,  **  Des- 
cription of  Patent  Bolls  in  the  Tower 
of  London,"  1885. 

(o)  The  Close  BoUtj  containing  royal 
mandates,  letters,  and  writs,  princi- 
pally rescripts  addressed  to  priyate 
persons  on  private  matters,  eloeed  on 
the  outside  with  the  seaL  They  begin 
with  6  John.  See  BottM  Utterarum 
cIatisafum,1204-1227jCHardy,vols.  iii.). 

(d)  The  Fine  BoUe,  containing  the 
grants  of  the  Grown  fiefs,  with  the  dues 
lor  alienation,  relevia,  consent  to  mar- 
riage, etc.  See  Hardy,  '*  Botidi  Finium," 
and  above,  p.  171. 

With  few  exceptions  the  great  seal 
cannot  be  used  without  the  express 
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The  staff  that  was  necessary  for  the  discharge  of  this  multi- 
farious judicial  and  chancery  business,  consisting  of  a  chief 
as  well  as  of  a  number  of  reporting  counsellors  or  ''  Masters 
in  Chancery/'  and  clerks,  received  its  form  in  this  period. 
Among  the  numerous  staff  of  clerks  the  chief  of  the  office  now 
stands  out  conspicuously  as  the  Gustos  Rotulorum  OanceUarim 
Domini  Regis.  He  was  first  described  by  this  name  in  the 
Patent  Eoll,  14  Edward  I.  Under  Edward  11.  this  Master  of 
the  Bolls  was  specially  appointed  by  the  King,  took  a  special 
oath  of  office,  and  was  inducted  into  his  office  with  great 
pomp  (Foss,  iii.  827).  The  appointment  was  very  generally 
made  for  life,  or  ^^  quarndm  bene  et  fideliter  se  gesserit  in 
officio  "  yet  sometimes  otherwise  "  quamdiu  nobis  placTierit  *' 
(Foss,  iv.  4).  From  this  time  he  was  regarded  as  Vice-chan- 
cellor, and  was  ranked  in  the  stat.  Bichard  II«  c.  2  in 
precedence  to  the  justices  of  the  central  courts.  (5) 


order  of  the  King,  either  (I)  TerbaUy* 
or  (2)  by  writing  nnder  his  signet,  or 
(8)  by  writing  under  the  privy  seal 
addressed  to  the  GhanoeUor,  or  (4)  by 
wiiting  under  the  signet  addressea  to 
the  keeper  of  the  privy  seal,  who  there- 
upon oommnnicates  the  royal  pleasure 
to  the  Chancellor  by  a  warrant  under 
the  privy  seal.  The  origin  of  written 
instruments  sealed  with  the  great  seal 
is  given  in^algrave  (*^  Commonwealth," 
vol  L  p.  147;  Piivy  Council,  13); 
for  the  continuous  history  of  the  great 
seal  under  the  separate  reigns,  Cf.  Fobs 
(**  Judges,"  Index,  vide  Seal).  A  juris- 
tio  survey  of  the  royal  writs  accord- 
ing to  the  difference  in  their  legal 
nature  is  given  in  Coke,  Inst.,  ii.  40. 

(5)  The  staff  of  the  chanceiy  now 
takes  a  flrmly  organieed  form  with  the 
growing  importance  of  the  office  in  the 
administration  of  the  realm.  The  list 
of  the  chancellors  of  this  period  is 
given  by  Foss  (Judges,  vol.  lii.).  As 
early  as  Edward  II.  the  title  '*  Cawid' 
larius  Anglim**  occurs  twice;  and  the 
honorary  title  ^  Lord  Chancellor  "  from 
this  time  omnes  into  gradual  use.  As 
a  rule  the  chanceUors  are  still  chosen 
from  the  higher  clergy ;  under  Edward 
in.  among  seventeen  chancellors  were 
four  archbishops  and  eight  bishops, 
but  on  the  other  hand  also  one  knight 
and  four  professional  jurtsts.    An  at* 


tempt  of  Parliament  to  thrust  out  the 
clergy  from  this  position,  failed,  and 
the  lay  chanceUors  were  always  after 
a  very  short  time  replaced  by  prelates 
(Foes,  iii  320).  The  higher  chancery 
clerks  now  received  the  title  of  **MagU' 
tri"  or  Mcuten  in  Chancery  (Spence, 
vol.  i.  359  sogf.),  for  as  these  clerks  with- 
out exception  belonged  to  the  lower 
clergy,  the  custom  arose  of  applying 
theii  title  of  rank  as  Magi$tri  to  their 
office.  Towards  the  close  of  Edward 
III.'s  reign,  we  find  the  title  of  **  Mas- 
ters "  used  in  the  documents  contain- 
ing their  appointment  (Foss,  iii.  334). 
In  the  company  of  the  Chancellor  thev 
are  also  active  in  Parliament^  in  which 
they  usuallv  officiate  as  receivers  of  ^ 
peiUionSf  whilst  the  class  of  '*  tners  ** 
was  formed  of  the  prelates,  barons,  and 
justices.  More  numerous  stiU  was  of 
course  the  staff  of  the  eleriei  de  eeeundo 
gradu,  as  they  are  now  termed,  in  con- 
tradistinction to  the  Magietri  or  eleriei 
de  primo  gradu.  As  head  of  the  de- 
partment for  the  registration  of  the 
State  treaties  stood  the  Protonotariue^ 
whose  treaty  rolls  from  Edward  I.  to 
22  James  L  are  stiU  in  existence.  The 
whole  of  the  derks  inhabited  an  inn 
near  the  royal  palace,  and  received 
their  salary  and  supplv  of  provisions 
from  the  royal  household. 
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CHAPTER  XXIV. 

Wbt  ^axliammt  of  ^t  |itelates  anb  ISancons. 

From  the  time  of  Edward  I.  there  were  connected  with 
the  permanent  council,  as  the  seat  of  the  central  government^ 
certain  periodical  meetings  of  notable  prelates  and  barons, 
who  became  united  with  the  King's  council,  into  a  ''great 
council ; "  and  then  separated  themselves  as  an  Upper  House 
from  what  was  afterwards  the  ''  House  of  Commons/' 
Edward  L  on  ascending  the  throne  found  a  condition  of 
thuigs  existing  in  whicn  prelates  and  Crown  vassals  had 
already  for  a  generation  past  exercised  their  right  to  impose 
scutages  and  aids,  and  had  been  summoned  to  deUberate 
upon  important  resolutions  of  the  realm.  Convinced  that 
such  participation  in  the  central  government  was  henceforth 
unavoidable,  he  made  this  concession  without  any  reserve, 
and  in  the  course  of  hie  reign  extended  it  beyond  the  original 
design.  The  functions  and  constitution  of  these  parliamentary 
assemblies  assume  a  form  from  which  at  length  proceeds  an 
hereditary  peerage  of  secular  lorda. 

I.  The  concilium  of  the  prelates  and  barons  formed,  from 
Edward  the  First's  time,  a  consHttttfonal  Knft  in  ibt  atlmtofe- 
tratton  of  ^  UBlvXy  and  as  a  periodical  council,  was  ordinarily 
convoked  four  times  a  year,  so  that  the  magnates  met  together 
with  the  royal  permanent  council,  and  during  the  period  of 
meeting  formed  a  ''  great  council,"  in  which  those  who  were 
summoned  in  virtue  of  office,  ecclesiastical  dignity,  and 
property,  took  their  places  side  by  side.  We  have  here  to 
do,  not  with  a  mere  estate  of  the  realm,  in  which  a  privileged 
class  of  landowners  claim  a  right  to  be  heard,  but  with  a 
constant  and  regular  participation  of  the  magnates  in  a 
political  system  with  folly  developed  military,  judicial,  police, 
and  financial  powers.  The  competence  of  the  Magnum  Con- 
cUium  is  bound  up  with  these  prerogative  rights.  The  un- 
limited royal  powers  are  now  exercised  under  the  constitutional 
co-operation  of  the  magnates ;  the  portion  of  the  government 
which  remains  indefinite  and  informal  is  the  residue  of 
personal  rule.  Beserving  its  indefinite  authority,  the  principal 
functions  of  the  great  council  which  still  survive  in  the  Upper 


ll 
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House  as  it  exists  at  the  present  day,  may  be  already  separated 
off  into  a  quadruple  sphere  of  action :  a  court  of  law,  a 
tax-granting  body,  a  State  council  for  the  administration  of 
the  realpi,  and  a  legislative  body. 

1.  Under  Edward  I.  its  position  as  a  court  of  law  is  prominent. 
The  parliament  in  this  reign,  is  pre-eminently  intended  to 
be  a  judicial  assembly,  to  which  the  other  functions  are 
annexed.  In  this  sense  (which  was  also  that  intended  by 
the  barons  in  the  Provisions  of  Oxford)  Edward  I.  convokes 
four  times  in  each  year  a  paa-Uamentum,  and  he  only  departed 
from  this  rule  afterwards  in  very  turbulent  times.  In  this 
sense  in  later  reigns  the  motion  was  repeatedly  put  and  agreed 
to,  that  at  least  once  in  each  year  a  parliament,  that  is  a 
judicial  assembly  of  the  magnates,  shall  be  holden.  Its 
models,  the  Echiquier  of  Normandy,  and  the  Parliaments  in 
France,  and  the  Germanic  fundamental  idea  by  which  the 
secular  government  wears  the  character  of  a  court  of  law, 
were  all  of  some  influence  upon  its  creation.  The  competence 
of  this  court  is  bound  up  with  the  King's  right  of  taking 
the  most  important  and  difficult  cases  to  his  court.  The 
current  law  suits  were  certainly  now,  indeed,  assigned  to 
the  corporate  central  courts,  as  they  had  formerly  been  to 
the  county  courts.  But  this  delegation  did  not  annul  the 
royal  right  of  pereonaUy  directing  the  court  in  extraordinary 
cases  (above,  p.  406),  as  was  the  case  in  the  German  Imperial 
Constitution,  where  a  court  of  officials  sat  in  addition  to  the 
imperial  court,  and  a  parliamentary  revision  of  the  body  of 
official  judges  was  reserved.  It  has  never  been  constitutionally 
determined  which  placita  belonged  to  the  jurisdiction  of  Par- 
liament, for  the  King  never  renounced  his  power  of  reserving 
the  most  important  and  extraordinary  cases  to  his  personal 
appointment  of  b,  judicium  parmm;  and  the  estates  themselves 
were  interested  in  upholding  these  powers,  from  the  time 
when  their  right  of  co-operation  had  been  constitutionally 
established.  Hence  civil  and  criminal  cases  might  in  the 
first  instance,  as  weU  as  in  the  higher  instance,  be  brought 
before  Parliament,  if  the  matter  appeared  of  sufficient  impor- 
tance. As  extraordinary  cases  of  the  highest  importance, 
the  following  presented  themselves : — 

(a)  Complaints  against  erroneous  decisions  of  the  central 
courts,  which  were  admitted  by  a  royal  writ  of  error,  and  now 
came  before  the  King  in  council,  for  which  the  Magnum  Con- 
eUium  offered  itself  as  the  higher,  more  powerful,  and  more 
illustrious  body.  In  the  year  books  29  Edward  III.  14 
(Hale,  Jurisd.,  41),  the  justices  plainly  declare  it  to  be  the 
prevailing  opinion  that  the  Permanent  Council  is  not  the  place 
to  upset  the  decisions  of  the  central  courts.    The  assistance 
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of  the  great  council  in  this  matter  proceeded  tacitly  from 
the  necessity  which  had  arisen  for  a  higher  authority.  (1) 

Q))  Impeachments  of  members  of  the  Parliament  itself. 
From  the  moment  that  the  great  council  had  attained  a 
certain  stability,  the  demand  was  raised  to  recognize  it  as  the 
judicium  parium  of  its  own  members.  The  demand  for  a 
special  judicium  pa/rifum  for  the  Crown  vassals  had  hitherto, 
merely  on  account  of  the  unequal  position  of  the  hundreds 
of  lesser  vassals,  never  taken  a  definite  form.  Now,  since 
an  organized  body  and  an  external  limitation  existed,  the 
demand  for  a  court  of  peers  for  this  narrow  circle  had  become 
practicable  and  unavoidable.  It  had  been  to  a  certain  extent 
prepared  by  that  ordinance  of  Henry  III.  which  had  exempted 
the  great  barons  from  the  ordinary  suit  of  court  in  the  county 
court.  It  appeared  the  more  justifiable  in  proportion  as  the 
great  councU  began  to  invite  the  justiciaries  of  the  central 
courts  to  act  as  deliberating  members  at  the  meetings  for 
delivering  its  legal  decisions.  It  was  natural  that  the  lords 
should  object  to  recognize  their  assistants  of  the  legal  profes- 
sion as  a  judicium  parium  over  their  own  persons.  The  new 
expression,  "piers  de  la  terre,"  occurs  for  the  first  time  as 
an  oflScial  term,  in  the  judgment  passed  on  the  De  Spencers 
in  15  Edward  II.:  ^^Accordingly  we  peers  of  the  land,  earls, 
and  barons  in  the  presence  of  the  King  do  declare  that/'  etc. 
In  the  proceedings  against  Mortimer,  and  in  the  disputes  with 
Archbishop  John  of  Canterbury,  the  demand  is  still  more 
definitely  marked.  In  15  Edward  III.  it  was  raised,  upon 
the  motion  of  the  barons,  to  a  statute,  to  the  following  extent, 
"  that  no  peer  of  the  land  should  be  condemned  to  the  loss 
of  his  temporal  possessions  or  to  arrest  or  imprisonment 
unless  by  verdict  of  his  peers  in  Parliament."  (a) 

(1)  The  parliament  is  now  thejudv'  salted.   Wliatonoe,  in  the  action  against 

emm  parium  of  the  estates,  an  institn-  Thomas  Becket,  appeared  as  an  extra> 

tion  which   the  magnates  had   long  ordinary  convocation,  is  now  the  regnlar 

endeavoured  to  establish.    The  ezpres-  method  of  its  composition.    The  Peers' 

sion  *'  parliament "  was  at  the  dose  of  Report  aoknowlec^ros  that  this  change 

this  period  pre-eminently  used  in  this  had  been  tacitly  effected,  that  in  Botuli 

sense  (Parry,**  Parliaments,"  zi.;  Peers*  1  Edward  IIL  all  spiritual  and  tem- 

Beport,  vol.  i.  169-171).    In  accordance  poral  lords  were  already  regarded  aa 

with  Fieta's  text-book,  the  Parliament  the  natural  constituents  of  this  court ; 

was  under  Edward  IL  described  as  a  but  that  the  time  when  this  changa 

constitutional  tribunal,  ^^tsoram  Bege  et  came  about  oould  not  be  exactly  deter- 

Concilio    buo    in    prasentia    Domini  mined  (Report,  v.  296,  iv.  376).     Only 

Regisj  Procerum  et  Magnatum  reani^  in  this  sense  the  assnxance  was  given  in 

in  ParUamento  8U(k**    A  change  had  4  Edward  III.  that  parliaments  should 

been  made  in  the  selection  only ;  whilst  be  holden  annually,  or  more  frequently 

in  former  times  the  royal  judicial  com-  if  necessary  (Peers'  Report,  i.  302) ;  for 

missions   were   based  upon   personal  neither  the  Lords  nor  the  Commons 

selection  out  of  many,  it  was  now  the  were  interested  in  a  frequent  convooa- 

olass  of  the  magnates  that  had  become  tion  of  tax-imposing  assemblies, 
formed  into  a  body,  which  the  King  in  (a)  A  hundred  years  earlier,  when, 

his  character  of  chief  magistrate  con*  in  the  action  against  the  Earl  Marshal, 
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(c)  Next  follow  accusations  against  the  royal  great  officers, 
which  with  due  regard  to  the  depositaries  of  power  and  law, 
could  not  be  sent  for  trial  before  justices,  as  being  mere 
advisers  of  the  royal  council.  They  are  sent  as  extraordinary 
placita  to  the  "  King  in  council,"  which  latter  for  these  cases 
could  only  be  '^  the  great  council."  This  course,  in  addition 
to  imparting  to  them  a  just  importance,  certainly  in  early 
times  indicates  the  mark  of  violent  party  passion.  With  the 
increasing  power  of  the  great  constitutional  body  of  the  realm^ 
this  jurisdiction  extended  into  all  three  directions ;  and  whilst 
retaining  the  forms  of  a  council,  became  the  extraordinary 
supreme  tribunal  of  the  realm.  (1^) 

2.  The  same  body  is  at  the  same  time  a  tax-granting 
assembly  for  the  sctUagia  and  the  extraordinary  auxilia  of 
the  Crown  vassals.  It  had  been  firmly  established  by  the 
precedents  under  Henry  III.,  that  the  baronage  granted 
these  taxes  through  a  committee  of  notable  prelates  and 
barons,  who  being  convoked  by  royal  writ  as  greater  taxpayers 
represented  the  mass  of  the  lesser.    Edward  I.  respected  this 

heritage  left  by  the  Norman  Chma 
Seaia,  In  Mortimer's  caee  (3  £dw. 
III.)  the  magnates  protest  that  they  are 
not  bonnd  to  sit  in  judgment  upon 
Simon  de  Beresford,  because  he  is  not 
their  peer.  On  the  other  hand»  they 
caused  Thomas  de  Berkeley,  a  Crown 
yassal  who  had  been  summoned  by 
writ,  in  acoordanoe  with  custom,  to  be 
condemned  by  a  jury  of  **  nUlite*  eoram 
rege  in  pUnoparliamento  "  (of.  Reports, 
i.  SOO).  The  uncertainty,  too,  of  the 
forms  of  procedure,  derived  from  the 
Norman  judicial  commissions,,  lasts  for 
a  long  while.  In  11  Riohaxd  II.  5, 
lords  appellant  move  articles  of  im- 
peachment for  high  treason  (for  these 
incidents,  see  Pari.  Hist.,  i.  4l(X-440). 
In  recollection  of  the  forms  of  the  old 
administration  of  justice,  the  court  is 
styled  "  eouncil  '*  (Peers'  Report,  App. 
iv.  729)  and  their  verdict  "award," 
which  only  becomes  final  by  the  assent 
of  the  King.  After  the  opposition  had 
taken  the  helm,  the  commons  on  their 
side  in  21  Richard  U.  impeach  the  arch- 
bishop, Thomas  Arundel,  of  high  trea- 
son, who  by  *' award"  in  Parliament 
was  condenmed  to  banishment  Other 
peers  were  accused  by  the  lords  appel- 
lant, and  condemned  to  death  and 
banishment.  The  older  resolutions  of 
11  Richard  II.  were  for  the  most  part 
annulled;  in  1  Henry  IV.  the  last  reso- 
lutions were  declared  null  and  void, 
and  the  former  ones  (11  Richard  II.) 
revived. 


the  claim  for  a  court  of  peers  was 
raised,  Bishop  Peter  de  Roches  declared 
that  there  were  no  peers  in  England  of 
the  same  kind  as  those  in  France,  and 
that  the  King,  by  means  of  his  judges, 
had  a  perfect  right  to  sit  in  judgment 
upon  his  foes.  But  after  the  spiritual 
and  temporal  lords  had  for  a  whole 
generation  year  by  year  appeared  at 
these  judicial  assemblies,  it  was  natural 
that  uiey  should  begin  to  be  regarded 
as  a  more  select  peerage,  as  "puirB  de 
la  ierre,**  The  claim  for  such  a  peers' 
court  for  the  members  of  the  great 
council  was  moreover  based  on  the  old 
privileges  of  office  of  the  Norman 
period,  which  had  always  accorded  to 
the  members  of  the  higher  courts  an 
extraordinary  and  separate  right  of 
appearing  before  their  own  judicial 
department,  exchequer,  etc.  In  15 
Eaward  III.  the  barons  bring  in  an 
emphatic  motion  in  respect  hereof,  and 
on  the  opinion  of  a  specially  appointed 
commission  of  four  bishops,  four  earls, 
and  four  barons,  together  with  the  aages 
de  la  ley,  a  statute  was  issued  in  tne 
same  session  to  the  effect  that  *^no 
peer  of  the  realm,  erown  officer  or  other 
should  be  arraigned  on  account  ef  his 
office,  condemned  to  the  loss  of  his 
jtemporal  possessions,  thrown  into  prison 
or  arrest,  tried  or  judged,  except  by  the 
award  of  his  peers  in  Parliament" 
(Peers'  Report,  I  314,  815). 

(1^)  But  in  this  question  indefinite- 
nets  as  to  limits  was  and  remained  the 
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right  of  the  vassals.  But  a  deeply  felt  violation  of  it  in  the 
twenty-fifth  year  of  his  reign,  with  the  refusal  of  the  clergy  to 
pay  taxes,  combined  with  war,  financial  distress,  and  discon- 
tent in  the  country,  compelled  him  in  the  confirmatio  chartarvm 
(25  Edw.  I.  c.  6),  to  agree  to  ^  still  wider  concession,  which, 
as  a  principle,  restricts  the  grant  of  all  auxiHa,  sctitagia,  and 
tallagia  to  the  common  consent  of  the  prelates,  barons,  and 
commons  in  Parliament  assembled  (cap.  25).  Under  each 
subsequent  reign  this  concession  was  confirmed,  extended, 
and  protected  against  violations.  This  periodical  right  of 
granting  taxes  gives  the  great  council  an  unassailable  position, 
and  a  continual  support  to  its  other  claims ;  but  this  right 
had  to  be  early  shared  with  the  representatives  of  the  com- 
munities, which  from  this  point  were  gradually  gaining  a 
preponderance.  (2) 

8.  The  Magnum  Concilium  is  the  supreme  deliberative 
council  of  the  realm  for  the  most  important  measures  of  the 
Government.  Primarily  for  decrees  of  war  and  peace,  on 
account  oi  the  important  military  rank  of  the  great  barons ; 
but  just  as  much  for  internal  affikirs  also.  Its  functions  are 
thus  far  the  same  in  principle  as  those  of  the  continual 
council  (p.  899).  Naturally  the  most  important  were  reserved 
for  the  great  assembly ;  but  on  that  very  account  the  least 
important  were  not  excluded.  For  these  indefinite  functions 
the  assembly  pre-eminently  bears  the  name  of  '^ concilium" 
and  not  of  '*  parliament."  But  the  regular  recurrence  of  the 
assembly  gave  the  magnates  an  ever-increasing  influence 
upon  the  Government  in  the  following  principal  points. 

First  of  all  a  participation  in  the  current  business  of  in- 
vestigating and  replying  to  petitions.  As  the  convocation  of 
the  parliaments  was  marked  by  the  presentation  of  the 
greatest  number  of  petitions,  it  was  natural  to  claim  for  the 
referees  (receivers  and  triers  of  petitions)  that  they  should 
be  appointed  from  among  the  estates  tiiemselves.  In  the 
stormy  time  of  the  "  Ordinances  of  Ordainers  "  (5  Edw.  II.) 
this  claim  was  established;  yet  the  procedure  in  respect  of  it 
varies  according  to  the  spirit  of  the  Government.  In  14 
Edward  III.  1,  c.  6,  it  was  decreed,  that  from  thenceforth  there 
should  be  chosen  in  every  parliament  one  prelate,  two  earls, 
and  two  barons,  invested  with  the  royal  commission  and 
authority  to  hear  on  petition  all  complaints  of  delay  or 
violations  of  justice,  and  to  bring  before  the  next  Parliament 

(ISS)  In  the  straits  of  war  in  25  Ed-  renal  opposition  to  it  now  led  to  l^e 

waid  I.  the  raising  of  an  aid  from  all  statutum  de   taUagio  turn  eonoedendo 

landowners  of  the  value  of  £20  for  the  (25  Edw.  III.  a  5,  6),  the  origin  of 

campaign  in  Flanders  was  ordered  b^  which  is  mentioned  below,  Chap.  xxt. 

the  ordinance  of  the  King  in  the  council  sec.  1 . 
(Peers'  Report,  i.  220, 221).    The  uni- 
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aU  diffioolt  cases  suitable  to  be  heard  there.  This  is  a  kitid 
of  perpetual  committee  of  Parliament,  like  that  still  existing 
in  the  Upper  House.  As  late  as  the  middle  of  Edward  the 
Third's  reign,  chancery  clerks,  royal  justices^  and  peers  are 
arranged  together  as  triers  and  auditors,  the  first  as  reporters,, 
and  the  latter  only  for  the  purpose  of  preliminary  inquiry. 

Farther,  the  council  acquired  an  influence  upon  the  appoint- 
ment to  the  great  offices.    In  quite  early  times  the  King 
declares  his  willingness  to  appoint  such  persons  as  are  ''agree- 
able "  to  the  great  council,  yet  with  the  reeervation  of  his  right 
of  appointment  (Bot.  Pari.,  iii.  258,  349).      Frequently,  too^ 
the  great  officers  are  swom  into  the  great  council.    Influential 
and   skilled  members    of  the  great  council  acquire  in  this 
positkm  a  natural  claim  to  a  summons  to  the  administra- 
tive council,  which  under   the  circumstances  could  hardly 
be  refused.     During  the  minority  of  the  king,  the  Magnum 
Concilium  naturally  exercises  a  paramount  influence  upon 
the  formation  of  the  executive  council,  as  at  the  accession  of 
Edward  III.,  Bichard  II.,  and  Henry  VI.    But  also  under  a 
sovereign  who  actually  ruled,  in  coi^titutional  conflicts  the 
magnates  frequently  force  the  ruling  council  of  the  realm  upon 
the  King.    For  instance,  in  9  Edward  III.  the  Earl  of  Lan- 
caster, as  president  of  the  council,  uxMlertakes  the  government 
with  the  promise  on  oath  that  he  will  conduct  no  national 
affairs  without  the  advice  of  the  council,  and  that  every 
member  of  the  council  who  gives  advice  which  is  prejudicial  to 
the  realm  shall  be  removed  in  the  ensuing  Parliament.    In 
12  Edward  II.  it  was  resolved  that  the  King  should  have 
two  bishops,  one  earl,  one  baron,  and  a  baron  or  banneret  of 
the  Earl  of  Lancaster,  as  coadjutors,  and  all  that  could  be  done 
without  Parliament  should  be  decided  with  their  consent,  and 
all  that  was  done  without  this  consent  was  to  be  regarded  as 
null  and  void,  and  set  right  by  resolution  of  the  peers  in 
Parliament*    The  great  party  struggles  after  Henry  YI.  end 
in  periodical  appointments,  depositions,  and  condemnations 
of  the  executive  members  of  the  Continual  Council  by  the 
Magnum    Concilium.      Under    the    house  of  Lancaster  the 
greater  part  of  the  executive  council  of  the  realm  consists  of 
members  who  owe  their  position  to  the  high  estimation  in 
which  they  are  held  in  the  great  council.  (8) 


(8)  As  a  deliberfttive  assembly  of 
the  King,  the  eoneUiwn  of  the  mag- 
nates  has  the  same  indefinite  powers 
as  the  ezeoutive  Continual  Ck>anciL 
All  national  affairs  were,  under  certain 
^iicumstanoes,  settled  with  their  advioe 
as  the  circumstanoes  of  the  realm  and 
the  monarchy  demanded.  There  appear 


here  the  same  occasional  encroach- 
mentB  and  rebuffs  as  in  the  provincial 
diets  of  the  German  states.  As  early 
as  4  Edward  I.  **  prelates,  earls,  barons, 
and  others  of  the  King's  council, 
justices,  and  regU  fideUs  in  Parlia- 
ment" resolve  on  war  against  Wales. 
In  the  course  of  the  later  wars,  and 
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(4)  The  Magnum  ConcQiwn  becomes  in  this  manner  the 
law-giving  assembly  of  the  realm.  The  statute  of  Marie- 
bridge  at  the  close  of  Henry  the  Third's  reign  formed  the 
most  important  precedent  for  the  regular  deliberation  of  the 
King  with  his  magnates  on  important  and  extensive  acts  of 
legislation,  and  one  which  follows  close  on  former  isolated 
precedents.  Without  renouncing  his  traditional  right  of  or- 
daining, Edward  I.  had,  at  the  beginning  of  his  reign, 
introduced  a  deliberation  with  his  Magnum  Concilium  upon 
all  important  laws  which  inyolved  a  change  in  civil  and 
criminal,  as  well  as  in  judicial  procedure.  From  the  statute 
of  Westminster  1,  until  late  in  the  reign  of  Edward  III.,  the 
great  council  is  the  ordinary  body  for  the  discussion  of  laws, 
with  reservation  of  the  occasional  ordinances  of  the  King  in 
council,  which,  after  the  end  of  Edward  the  Third's  reign 
are  no  longer  sufficient  to  alter  laws  which  had  been  passed 
in  full  Parliament.  This  legislative  position,  which  was  in 
harmony  with  the  national  and  indestructible  legal  concep- 
tion of  a  legislation  consensu  meliorum  terrse  (above,  p.  82), 
naturally  fell  to  the  prelates  and  barons,  so  soon  as  their 
position  as  a  supreme  tribunal  and  council  of  the  realm  and 
as  a  tax-granting  body  had  been  definitely  established*  Their 
predominant  influence  is  also  visible  in  the  language  of  the 
statutes,  in  which,  since  the  time  of  Edward  I.  and  Edward  11., 
the  French  language,  as  the  tongue  of  the  upper  classes, 
begins  to  oust  the  official  Latin.  After  ft  Edward  II.  a 
change  in  the  phraseology  was  introduced,  which,  under 
the  name  of  Parliament,  meant  sometimes  the  highest 
judicial,  and  sometimes  the  legislative  assembly  of  the  realm. 
The  latter  meaning  became  the  leading  one  under  the  following 
reigns.  In  addition  to  the  great  council,  Edward  I.  began  to 
summon  representatives  of  the  counties  and  towns,  merchants 
and  others,  to  such  deliberations  as  affected  the  narrower 
sphere  of  the  Commons  (cap.  26).    This  right  began  to  be 


in  the  disputes  with  the  papal  curia, 
the^  were  veiy  fre^nentlT  asked  for 
their  consent.  Where  petitions  were  to 
be  considered,  they  were  summoned 
in  cases  where  a  leg^ative  act  or  a 
special  procedure  was  needed  for  the 
purpose  of  redress,  whilst  those  which 
were  to  be  discharged  in  the  ordinary 
course  of  law  and  administration,  only 
came  before  the  chancellor,  judges, 
and  council  (Peers'  Beport,  i.  245). 
From  this  point  of  view  the  great 
council  participates  also  in  the  dele- 
gations. The  extraordinary  dvil  and 
criminal  jurisdiction  of  the  council 
was    repeatedly    &?oured     by     the 


Maanum  Concilium,  but  with  the 
modifying  dicumstaooe  that  the  lords 
frequently  came  into  conflict  with  the 
permanent  council  as  to  their  partiGi- 
pation  in  it.  In  an  address  of  tne  dis- 
contented magnates  in  10  Richard  II., 
it  is  expressea  that  "the  ELing  should 
assemble  the  lords,  nobles,  and  com- 
mons onee  in  each  year  in  his  Parlia- 
ment, as  being  the  highest  curia  of 
the  realm,  in  which  all  equity  should 
shine  as  clear  as  the  sun ;  and  in  which 
both  poor  and  rich  should  find  a  never- 
failing  shield  and  protection  by  the 
restoration  of  peace  and  quietness,  and 
the  removal  ofe?ery  kind  of  wrong."  In 
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shared  also  with  the  Lower  House  as  the  influence  of  that 
house  in  the  province  of  taxation  increased.  (4) 

But  in  all  these  four  directions  there  continues,  in  the 
course  of  the  period,  an  ascendency  of  the  Magnum  Con- 
cilium  over  the  executive  council  of  the  realm ;  so  that 
towards  the  close  of  the  period,  the  continual  council  appears 
occasionally  as  a  committee  of  the  great  council.  The  struggles 
between  the  monarchy  and  the  magnates,  which  were  fought 
out  under  Henry  III.  in  the  barons'  war,  become  now  a 
struggle  between  council  and  parliament. 

n.  ®i)t  consttttttion  of  4e  padtament  of  ^t  mapates  had 

been  roughly  sketched  out  by  precedents  down  to  the  close  of 
Henry  III.'s  reign.  After  Simon  de  Montfort's  parliament 
had  failed,  Henry  HI.  had  again  adopted  the  customary 
method  of  BummoWg  by  royal  ^t  his  bishops  and  abbots, 
his  earls  and  barons^  that  is  to  say,  a  selection  of  the  latter, 
to  the  deliberative  assembly;  and  this  order  of  things  con- 
tinued during  the  century  of  the  three  Edwards.    The  nature 


21  Biohard  11.,  on  motion  of  the  oom- 
mons,  a  committee  of  twelve  lords  was 
appointed  to  try,  answer,  and  despatch 
Tarions  petitions  and  matters  which 
needed  to  be  discharged  after  the  close 
of  Parliament  It  was  the  arbitrary 
-aotfl  of  this  committee  that  brought 
about  the  fall  of  the  King  (Pari.  Hist, 
i.  482-498).  Under  Henry  YI.  an  ano- 
malous epoch  of  rcYolutionary  excesses 
begins. 

(4)  In  8  Edward  I.  the  statute  West- 
minster 1  was  passed  **  with  the  con- 
sent of  the  temporal  and  spiritual  lords 
of  the  eommunUoB"  by  which  phrase, 
as  under  Henry  III.,  the  whole  number 
of  the  vassals  summoned  to  the  Par- 
liament is  meant  (Report,  i.  178, 174). 
The  most  important  legislative  acts  in 
the  following  geoeration  were  passed 
with  the  concurrence  of  the  d^ignum 
■ConeUium,  but  as  yet  without  the  co- 
operation of  the  county  delegates,  and 
of  the  towns.  For  example,  in  13  Ed- 
ward L,  the  statute  Westminster  2,  de 
donU  eonditionalibuif  and  the  confirma- 
tion of  Magna  Oharta,  **habito  super 
hoe  cum  9U0  eomettio  traetatu  "  (Report, 
i.  194).  In  like  manner  the  form  of 
expression  was  still  retained  which 
called  the  assembly  (even  without  any 
summons  of  Commons)  a  **  ParUamen- 
turn  "  (as  in  27  Edw.  I.,  Report,  i.  287). 
In  28  Edward  L  the  statutes,  in  spite 
of  the  presence  of  the  commoners,  were 
only  passed  with  the  advice  of  the 
great  council  (Report,  i.  288, 288).    In 


8  Edward  11.  mention  is  made  of  the 
common  consent  of  all  bishops,  earls, 
and  barons  **in  plena  pariiamento"; 
in  4  Edward  II.  the  consent  in  full 
Parliament  is  spoken  of  immediately 
after  the  counties  and  towns  have  been 
dismissed  (Report,  i.  261).  In  6  Ed- 
ward in.  the  clergy  and  the  commons 
were  dismissed,  whilst  the  prelates  and 
those  of  the  councU  remained  behind 
for  further  deliberation  (Parry,  97). 
Later  in  the  same  year,  after  dis- 
missal of  the  commoners,  the  prelates 
and  barons  remain  (Parry  99,  100). 
However,  from  this  period  parliaments 
without  the  assiBtance  of  the  com- 
moners are  more  rarely  held.  The 
assembly  in  20  Edward  Ul.  (27th 
March,  1846),  was  stiU  a  Magnum 
Concilium  of  that  kind  which,  in  a 
marked  manner,  was  caUed  a  '*  con- 
vocation *'  (Peers'  Report,  App.  iv.  557). 
An  assembly  of  this  character  is  met 
with  also  in  27  Edward  HI.,  perhaps 
also  in  45  Edward  III.,  and  once  again 
in  2  Richard  IL  (Rot  Pari.,  iii.  55; 
Peers'  Report,  i  320).  OocasionaUy 
we  still  meet  with  laws  which  have 
only  been  discussed  with  the  justices 
or  the  continual  councU,  such  as  the 
statute  of  Acton  Bumell,  11  Edward  L 
(Report,  i.  190,  206-208) ;  the  statute 
de  priionibust  23  Edward  I.  (Report, 
i.  217);  the  omiinances  for  Ireland,  and 
the  statute  de  prmrogfUiva  regies  17 
Edward  II.  (Report,  L  286). 
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of  the  council  continued  regularly  to  affect  the  selection  of 
the  persons  that  were  to  be  summoned. 

To  the  parliament  as  a  judicial  assembly,  only  spiritual  and 
temporal  Crown  vassals  could  be  summoned ;  because  other* 
wise  the  principle  of  the  jydidum  parium  would  have  been 
violated. 

To  the  parliament  as  a  tax-granting  assembly  for  the  pur- 
poses of  the  scutagia,  the  tenentes^  in  mpite  were  necessarily 
summoned.  But  on  this  mere  question  of  taxation  the  greater 
vassals  might  be  regarded  as  representing  the  lesser. 

Of  the  parliament  as  a  deliberative  assembly,  in  addition 
to  the  smaller  council,  the  ecclesiastical  drgajtama  uttce 
customary  members,  and  the  most  illustrious  Oown  vassals» 
to  a  certain  extent,  members  by  birth.  Moreover,  since  ex- 
perience in  miUtary  and  political  business  was  here  of  great 
moment,  there  could  be  no  objection  to  summoning  to  the 
council  illustrious  men  without  Crown  fiefs,  and  even  of 
foreign  family  (such  as  the  Beaumonts  and  Grandisons),  as 
can  be  proved  to  have  taken  place  in  a  few  cases.  The 
qualification  for  a  foreigner  by  grant  of  an  immediate  knights' 
fee  was  not  hard  to  attain. 

Lastly,  for  the  parliament  as  a  legislative  assembly,  a 
selection  of  the  most  distinguished  men  (meliores  terrm)  was 
from  time  immemorial  the  rule*  But  the  more  that  in  the 
course  of  time,  the  business  and  the  official  staff  became 
consolidated,  the  more  did  this  consolidation  lead  to  a  legal 
definition  of  qualification  on  a  well-balanced  average,  in  tixe 
same  way  as  all  formaticms  of  estates  of  the  realm  can  be 
ultimately  reduced.* 

From  this  point  of  view  three  groups,  viz :  the  spiritual 
lords,  the  temporal  lords,  and  the  members  of  the  council, 
were  summoned  to  the  great  couneiL 

The  first  group  is  formed  by  the  spiritual  lords,  who  according 
to  time-honoured  custom  take  the  precedence  ;  archbishops, 
bishops,  abbots,  priors,  and  the  heads  of  the  religious  orders. 
From  the  first  it  can  here  be  perceived,  that  the  two  arch- 


*  The  qualification  for  parliament  10 
known  with  tolerable  accuracy  f^m 
the  preservation  of  the  parliamentary 
writs  since  28  Edward  I.,  and  from 
their  being  printed  and  elucidated  in 
the  great  works  of  Prynne  (1659-1664), 
and  Dugdale  (1685),  and  in  the  Re- 
ports on  the  Dignity  of  a  Peer.  The 
First  Report  has  been,  on  account  of 
its  importance,  reprinted  at  four  dif- 
fi'rent  times  (1819,  1820,  1823,  and 
1829).  In  like  manner  the  continua- 
tions   and    completions   (vols,    ii.-y.) 


contain  exceedingly  important  matter 
at  the  end  of  the  list  of  lords  created. 
Parry  (Parliaments,  52-54)  gives  a 
table  of  the  temporal  lords.  I  have 
given  a  complete  tabulary  statement 
of  the  number  of  the  prelates,  mag- 
nates, and  members  of  the  permanent 
council  summoned  to  attend  each  par- 
liament from  11  Edward  I.  to  1 
Richard  IL,  in  the  second  edition  of 
my  **  Engl.  Yerwaltungsrooht "  (1867, 
vol.  i.  pp.  382-387). 
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bishops,  and  nineteen  bishops  must  be  regularly  summoned 
in  their  double  character  of  heads  of  the  Church  and  great 
vassals  of  the  Crown.  Wherever  these  summonses  are  im- 
perfect, it  arises  from  vacancies,  or  from  personal  absence 
or  temporary  impediments;  or  the  summons  is  for  smaller 
deliberative  assemblies,  for  which  a  narrower  selection  had 
been  made.  The^  number  of  the  abbots  appears  for  a  long 
time  to  vary,  much  according  to  the  object  of  the  summons. 
Many  of  those  summoned  deprecate  the  expensive  and  bur- 
densome honour,  and  assert  that  they  are  not  bound  by 
virtue  of  their  possessions  to  pay  suit  of  court  to  the  Curia 
Regit.  After  15  Edward  lU.  it  was  acknowledged  in  a 
number  of  precedents  that  those  were  to  be  excused  from 
obeying  the  summons  "  who  did  not  hold  by  barony,  but  only 
in  frankalmoign."  From  that  time  the  number  of  the  abbots 
became  more  and  more  definitely  fixed  at  about  twenty-five. 
In  consequence  of  the  occasional  summons  122  abbots  belong- 
ing to  different  monasteries  were,  however,  summoned  at 
one  time  or  another.  Still  more  fluctuating  was  the  sum- 
moning of  the  priors  and  heads  of  the  three  ecclesiastical 
orders.  Of  the  priors,  only  a  small  number  were  summoned 
on  each  occasion,  and  after  16  Edward  III.,  the  non-posses- 
sion of  a  Crown  fief  was  recognized  as  a  reasonable  excuse. 
But  in  consequence  of  frequent  variations,  forty-one  priors 
were  summoned,  of  whom  only  two  can  be  regarded  as  regular 
attendants.  (1) 

The  second  growp^  (the  temporal  lords)  embraces,  in  the 
eentury  of  the  three  Edwards,  the  earls  and  the  barons.    The 

(1)  The  prelates  who  were  sum- 
moned compriae  first  of  aU  the  arch- 
bishops and  bishops.  Where  the  ques- 
tion is  one  of  the  giant  of  aids,  the 
summons  is  as  complete  as  possible, 
and  during  the  vacancy  in  a  see,  the 
representatiTe  in  the  spiritual  office 
{i,e.  the  Keeper  of  the  Spiritualities) 
was  called  upon.  Ooeasionally  the 
Archbishop  of  Dublin  was  also  sum- 
moned. The  numbei  of  the  abbots 
appears  to  have  been  gradually  fixed 
at  about  twenty-three  or  twenty-five ; 
only  where  the  granting  of  a  subsidy 
or  a  crusade  or  the  like,  was  to  Iw 
debated,  a  greater  number  was  periodi- 
cally summoned.  In  15  Edward  III., 
two  abbots  and  two  priors  were  ez- 
eosed  from  attendance,  because  they 
did  not  hold  by  baronv,  nor  anything 
whatever  in  capitey  for  which  they 
would  have  been  oound  to  come  to  the 
parliaments  and  councils  (Parry,  112)l 
In  the  same  year  several  others  also 
were  excused  from  appearance,  because 


they  only  held  in  fktinkalmoign  (Parry, 
118).  (A  case  of  this  kind  occurs  as 
early  as  12  £dw.  II.).  This  appears 
from  that  time  to  be  treated  as  an 
established  reason  for  being  excused. 
Still  more  indefinite  are  the  sum- 
monses addressed  to  the  priors  and 
heads  of  the  orders.  The  latter  dis- 
appear owing  to  the  aboUtion  of  the 
eeelesiastical  orders  and  for  other 
reasons,,  so  that  at  last  only  a  fixed 
number  of  two  priors  remained.  In 
the  first  century  of  this  epoch  the 
writs  ef  summons  for  the  most  part 
required  appearance  in  person  or  by 
proxy.  The  abbots  particularly  were 
excused,  when  grants  of  taxes  were  to 
be  made,  in  the  event  of  their  sending 
a  procurator  (Parry,  68).  But  some- 
times the  sending  of  proxies  is  ex- 
pressly forbidden,  as  in  6  Edward  III. ; 
and  in  the  course  of  the  period  the 
demand  of  appearance  in  person  at  tbe 
deliberative  assembly  becomes  more 
and  more  strict 
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earls  are  still  the  acknowledged  heads  of  the  Crown  vassal- 
dom,  although  their  dignity  is  only  based  upon  patent,  and 
not  upon  the  feudal  possession  of  a  county.  The  small 
number  of  lords  thus  characterized  appears  to  have  been 
regularly  summoned  from  the  first  nearly  in  the  same  way 
as  the  bishops,  so  that  the  omission  of  any  can  be  explained 
by  minority,  absence,  or  personal  hindrance.  In  later  times 
there  is  added  to  these  the  very  small  number  of  dukes, 
marquises  and  viscounts,  of  like  character,  appointed  by 
patent.  On  the  other  hand,  the  leading  principle  for  the 
summons  of  the  barons  is  very  hard  to  determine.  The 
customary  method  under  Henry  lU.  (according  to  the  origin 
of  all  concilia  optimatum),  consisted  in  the  King's  inviting  the 
most  illustrious  and  the  greatest  feudatories  to  represent  all 
the  rest  in  the  law-court,  the  council,  and  the  tax-granting 
assembly.  This  point  of  view  still  left  a  wide  open  field.  For 
instance,  Edward  I.  summons  to  an  assembly  of  the  realm  at 
Shrewsbury  in  1288,  110  earls  and  barons,  whilst  to  West- 
minster in  1295,  only  49.  The  citations  under  Edward  I. 
vary  between  40  and  111 ;  under  Edward  II.,  between  88 
and  128;  under  Edward  III.,  between  24  and  96;  under 
Bichard  II.,  between  29  and  48 ;  under  Henry  IV.,  between 
24  and  87  ;  under  Henry  Y.,  between  20  and  82 ;  under  Henry 
YI.,  between  15  and  42 ;  and  under  Edward  lY.,  between  28 
and  87.  In  the  first  century  of  the  period  the  change  is  so 
frequent,  that  98  lords  were  summoned  on  one  occasion  only; 
and  50  lords  only  two,  three,  and  four  times,  without  their 
names  ever  occurring  again.  Others  were  summoned  in  their 
own  lives,  but  their  descendants  were  never  summoned. 
Great  prominence  being  given  to  the  grant  of  taxes,  weight 
was  certainly  laid  upon  financial  considerations,  and  such 
Crown  vassals  only  were  at  first  regarded  as  paid  the  great 
relevium  of  a  hundred  marks  on  change  of  possession.  Further, 
a  regard  to  the  hereditary  great  offices  was  decidedly  neces- 
sary, although  the  high  constable  and  the  earl  marshal  were 
only  specially  summoned  as  such  after  51  Edward  III.  Un* 
mistakable  regard  was  also  paid  to  certain  great  families. 
According  to  the  purpose  and  place  of  summons,  and  accord- 
ing to  personal  confidence,  there  could  be  summoned  round 
a  fixed  and  determinate  nucleus  of  about  thirty  barons,  a 
number  two  or  three  times  as  great ;  and  in  the  whole  course 
of  the  Middle  Ages  there  occurs  not  a  single  case  in  which 
the  barons  have  refused  a  place  among  them  to  any  one  thus 
summoned.  But  the  possession  of  a  great  Crown  fief,  with 
all  its  inherent  importance  with  regard  to  military  service, 
taxation,  sub- vassals,  and  authority  in  the  county,  was  neces- 
sarily to  be  considered  in  the  summons,  so  far  as  the  King 
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was  interested  in  haying  the  moathpieoes  of  the  Crown 
vassals  in  his  conncil.  Husbands  of  heiresses  were  generally 
Bummoned;  owners  of  parcels  of  land,  where  a  partition 
had  taken  plaee>  were  sometimes  summoned  and  sometimes 
passed  over.  Beyond  these  considerations  the  century  of  the 
three  Edwards  never  advanced.  (2) 

The  third  group  of  the  Magnum  Concilium  was  formed  by 
the  members  of  the  council.  Not  only  the  oldest  modes  of 
summoning,  and  the  object  with  which  a  deliberative  assembly 
was  holden,  but  also  certain  recorded  events  prove  that 
originally  the  executive  members  of  the  council  voted  in 
Parliament  as  such.    In  20  Edward  I.  the  Rotuli  prove  that 


(2)  The  groap  of  the  temporal  lords 
comprises  in  the  first  centu^  only  the 
earls  and  the  barons.  Under  Edwurd 
IIL  the  dignity  of  a  duke  wsts  first 
created  for  the  princes  of  the  royal 
house,  and  after  24  Edward  III.,  it 
became  customary  to  place  such  a  duke 
of  royal  blood,  or  the  Prince  of  Wales, 
at  the  head  of  the  persons  summoned. 
After  10  Bichard  U.  there  are  fre- 
quently added  to  these  one  or  two 
marquises;  after  23  Henry  VL  also 
one  Tiscount;  in  31  Henry  VI.  three 
viscounts.  The  difficulty  lies  only  in 
the  number  of  the  so-called  barons. 
The  Grown  vassaldom  was  at  all  times 
unequally  composed  of  great  lords, 
simple  landowners,  and  owners  of  smaU 
parcels.  Instead  of  the  impracticable 
ttniversal  sunmions,  and  the  equally 
impracticable  election,  there  remained 
accordingly  only  the  royal  selection  by 
writ.  To  the  stormy  national  assembly 
in  49  Hen.  III.  Simon  de  Montfort  had 
only  summoned  his  adherents,  five 
powerful  earls,  and  eighteen  barons, 
among  them  probably  many  less»  ones 
(Peers'  Beport,  iii.  106,  sm.).  After 
the  restoration  of  the  royal  authority, 
Henry  III.  naturally  summoned  a  meet- 
ing of  his  faithful  followers.  This 
event  has  been  rightly  described  by 
an  old  historian,  whom  Coke  cites  firom 
Camden,  **8iaiu%t  et  ordinavity  qnod 
<mmes  illi  eomites  et  barones  AngltsB, 
quibus  ipse  rex  dignaJtue  eat  hrevia 
mmmonitumis  dirigere^  venirent  ad 
Parliamentum,  et  non  aZti,  niei  forte 
Dominue  Bex  alia  hrevia  eis  dirigere 
voluisaet."  But  it  is  wrong  to  regard 
this  as  a  new  statute;  it  is  only  the 
description  of  the  original  condition 
of  things  (Peers'  Beport,  i.  395;  iii. 
114).  And  so  it  continues  in  the 
century  of  the  three  Edwards.  With- 
out reckoning  anomalous  smaller  de- 


liberative assemblies,  the  number  of 
summonses  under  Edward  I.,  IL,  and 
IIL,  varies  between  24  and  123.  We 
cannot,  therefore,  doubt  that  the  sum- 
mons by  writ  in  this  century  carried 
no  hereditary  right  to  a  seat  (Peers^ 
Beport,  i.  325,  326 ;  iii.  1 17, 265).  But 
the  difficult  question  remains  stiU  un- 
solved as  to  what  other  principles  the 
procedure  acted  upon.  Martial  effici- 
ency alone  cannot  have  been  decisive ; 
and  just  as  little  did  legal  distinctions 
exist  in  feudal  tenure.  With  regard 
to  the  grants  of  taxes,  and  the  frequent 
mention  of  tenure  ^  by  barony  "  among 
the  abbots,  it  appears  probable  that  the 
financial  point  of  view  was  predomi- 
nant; that  is,  a  special  regard  was 
had  to  **  baronies,"  which,  according  to 
the  rating  of  the  Exchequer,  pay  the 
great  rdevium  of  a  hundred  marks. 
It  seems  that  in  the  century  of  the 
three  Edwards  a  body  of  about  thirty 
barons  became  fixed  as  an  average 
number,  with  the  reservation  (1)  that 
the  tenure  by  barony  did  not  as  yet 
give  a  legal  title  to  a  summons,  and 
(2)  that  on  the  other  hand  lesser 
tenants  could  be  also  summoned  out 
of  personal  confidence,  and  occasionally 
even  such  as  did  not  hold  any  fief 
of  the  Crown.  As  a  rule  the  writs  of 
smnmons  insist  upon  a  personal  appear- 
ance ;  but  the  temporal  lords  were  for 
a  stiU  longer  time  allowed  proxies, 
particularly  to  represent  them  at  acts 
of  taxation.  In  35  and  36  Edward  III., 
two  anomalous  assemblies  occur,  to 
which  seven  countesses  and  three 
baronesses  were  summoned,  with  the 
demand  made  upon  them  to  let  them- 
selves be  represented  b^  "  trustv  men." 
The  question  here,  which  at  all  events 
was  expressly  mentioned  in  the  latter 
year,  was  the  special  one  of  furnishing 
armed  men  for  the  campaign  in  Ireland. 
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under  the  Concilium  Procerum  et  Magnatwm,  the  chancellor, 
the  justiciaries  and  the  higher  officials  of  the  council,  as 
such,  are  included  (Peers'  Beport,  i.  206-208).  Even  for 
the  grant  of  taxes  and  the  jydicivm  paHum,  the  right  of  voting 
in  this  capacity  could  not  well  be  denied  to  the  lowest  Grown 
vassal.  But  just  as  unmistakably  the  united  influence  of 
the  great  prelates  and  lords  in  the  great  assembly  soon 
asserted  its  ascendency  over  the  mere  bureaucratic  elements 
The  first  shock  to  the  position  of  the  mere  officials  had  been 
given  by  the  Statutes  of  Qrdainers  ($  Edw.  II.).  But  the 
more  decisively  the  idea  of  a  "  peerage "  among  the  lords 
who  were  summoned  came  into  prominence,  and  in  16  Edward 
III.  attained  a  legal  recognition,  the  more  usual  it  became 
to  summon  the  prelates  and  the  great  feudatories,  who 
belonged  at  the  time  to  the  council  of  the  realm,  in  the 
ranks  of  the  other  peers,  because  this  had  begun  to  signify 
both  pohtically  and  socially  a  higher  position.  The  member- 
ship of  the  council  becomes  gradually  absorbed  by  the  members 
of  the  great  council,  who  now  understood  their  position  as 
forming  a  unity.  Accordingly  as  members  of  the  council  the 
chief  justices,  the  justices,  and  the  councillors  of  the  second 
and  third  rank  were  now  only  summoned  by  special  writ. 
The  justices  in  most  cases  appear  merely  as  the  assistants 
of  the  lords.  With  regard  to  taxation  and  the  jurisdiction 
of  peers  the  fusion  of  the  peers  in  council  and  the  peers 
in  Parliament  appears  perfected ;  it  is  quite  different,  however, 
as  to  the  deliberative  and  legislative  assembly,  in  which  the 
continual  council,  being  still  a  etmcUivm  in  condUo,  forms, 
as  Hale  calls  it,  the  administrative  body  under  the  personid 
direction  of  the  King.  The  subjects  of  dehberation  were  pre- 
pared in  the  smaller  council ;  the  proceedings  conducted  by 
officers  of  the  council ;  all  conclusa  recorded  by  officers  of  the 
council;  all  decrees  resolved  subsequently  discuMed  in  the 
council  (until  Henry  YI.) ;  all  sittings  took  place  in  the  council 
chambers  of  the  royal  paJace,  and  the  servants  were  ordered 
to  attend  from  the  royal  household,  as  is  the  rule  to  this 
day.  The  regular  sittings  of  the  permanent  council  were  only 
periodically  interrupted  by  these  plenary  assemblies  of  th^ 
estates  of  the  realm  *'ad  ardua  negotia.**  The  convocation  of  the' 
notables  for  this  purpose  may  (according  to  Palgrave's  appro- 
priate expression)  be  called  the  terms  of  the  council,  correspond- 
ing to  the  terms  of  the  courts  of  law.  That  the  great  council 
under  Edward  I.  appeared  thus  to  its  contemporaries,  is  proved 
by  the  words  of  Fleta  (ii.  2),  which  co-ordinate  it  with  other 
departments  or  curise,  as  ''  Curia  Regis  in  Parliamento.**  (8) 

(8)  In  its  Qriginal  position  the  execu-      Parliament      In   hannony  with  the 
tiTecoundl  is  an  integral  element  of     Peers' lieportyPan^CParUameBts,  116) 
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from  these  conditions  becomes  gradually  discernible  in  a 
few  symptoms,  under  the  dynasty  of  the  house  of  Lancaster. 
Here  internal  causes  were  at  work,  which  in  every  process 
of  political  formation  take  an  outward  shape  when  the  sub- 
stance is  already  finished.  It  was  the  personal  importance 
of  the  great  lords  for  the  State  which  silently  decided  this 
question.  For  the  military  service  of  the  State  a  great  vassal 
with  his  warlike  followers  was  of  quite  as  much  importance 
as  a  small  county,  and  this  importance  became  greater  owing 
to  the  French  and  Scotch  wars.  For  taxation  the  baronies, 
which  paid  the  great  relevium  of  a  hundred  marks,  and  £100, 
connected  as  they  were  with  periodical  subsidies,  profitable 
wardship,  and  incidental  feudal  dues,  had  as  much  weight 
as  a  small  county,  and  more  than  that  of  the  majority  of  the 
small  market  towns,  which  were  already  summoned  to  send 
burgesses  to  Parliament.  In  war  as  in  the  council,  the  great 
lords  are  personally  a  prominent  element,  which  is  more  and 
more  firmly  established  by  their  meeting  together  in  person  to 
discuss  the  *'  ardua  negotia  regtd.'*  This  annual  mee4;ing,  this 
customary  discussion  of  the  great  business  of  the  State  gives 
them  that  experience,  that  importance,  and  those  quaUties 
which  engender  the  justifiable  feeling  of  a  birth-membership, 
which  at  the  same  time  has  its  root  in  their  local  position. 
With  the  development  of  the  county  militia,  they  became  also 
the  skilled  leaders  of  the  national  array.  With  the  institution 
of  justices  of  the  peace,  after  84  Edward  III.,  they  took  the 
head  of  the  police  control,  and  the  quarter  sessions,  that  is 
to  say,  of  a  great  portion  of  the  criminal  justice  and  internal 
administration  of  the  country.     Their  eminent  personal  in- 


lemarks  upon  18  Edward  III. :  **  The 
ooundl  seems  always  to  have  been  pre- 
sent in  Parliament,  and  every  impor- 
tant act  of  the  King  in  Parliament 
appears  to  hare  been  sanctioned  by  the 
advioe  of  his  oonnoil.  The  meetings  of 
Parliament  were  still  considered  as 
meetings  of  the  King's  select  conncil, 
at  whi^  Uie  lords  and  commons  as  the 
tfreat  conncU  of  the  King,  for  legisla- 
/!nTe  purposes,  and  for  granting  aids, 
and  for  their  advice  on  extraordinary 
occasions,  irare  summoned  to  attend  " 
(cf.  Beport,  i.  817).  The  statements 
respecting  the  members  of  the  counoil 
who  were  snmmoned  are,  however,  for 
the  most  part  exceedingly  indefinite, 
so  much  so  that  the  higher,  middle,  and 
lower  officers  are  confused  together.  In 
28  Edward  I.  the  justices  of  both 
benches,  the  itinerant  justices,  the 
barons  of  the  Exchequer  and  "  others 


from  liie  council  '*  are  mentioned ;  in 
1  Edward  II.  thirty  justices  and  others 
of  the  council;  in  2  Edward  II.,  ''thirty- 
five  of  the  council ; "  again  in  2  Ed- 
ward II.,  sixteen  justices  etministrif 
in  8  Edward  II.,  seven  of  the  council 
and  others;  in  6  Edward  II.,  sixteen 
justices  and  sixteen  clerks  of  counoil ; 
again  in  6  Edward  U.,  **  forty-two  of 
the  council ; "  in  14  Edward  II.,  *«  thirty- 
two  judges  and  of  the  oouncU."  The 
justices,  masters,  and  -clerks  of  the 
council  were  often  expressly  mentioned ; 
after  Edward  III.  very  frequently  a 
number  of  King's  ser^nts  (Fobs,  ilL 
870).  Whilst  the  writs  of  summons 
addressed  to  the  magnates  run  "cum 
essterU  paelatis  tractaturi"  those  ad- 
dressed to  the  justices  leave  out 
^^cmteruj*  and  thus  express  that  the 
officers,  as  such,  do  not  stand  upon  an 
equality  with  the  peers. 
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fluence  in  the  neighbourhood  of  their  residence  and  their 
estates,  is  increased  by  their  prominent  position  as  the  greatest 
tax-payers  wherever  land-tax,  income-tax,  county-tax,  and 
local-tax  was  to  be  paid.  Their  local  influence  reflected  upon 
their  position  in  the  great  council,  and  their  position  in  the 
council  upon  their  local  influence.  The  aggregate  of  such 
conditions  becomes  at  all  times  bound  up  with'  tenure. 
According  to  the  common  law  succession,  the  whole  of  these 
customary  duties  and  this  customary  position  pass  to  the 
eldest  son  or  other  heir,  and  only  to  him.  The  right  of  the 
lungs  to  summon  by  their  writs  those  whom  they  choose  out 
of  hundreds,  could  no  longer  ignore  such  claims.  The  feeling 
of  the  equality  of  this  position  had  already  become  so  strongly 
developed  in  the  party  struggles  under  Edward  II.,  that  the 
statute  16  Edward  III.  formally  acknowledges  those  sum- 
moned by  writ  as  "pares  regni,"  and  thus  legally  severs  them 
from  the  great  number  of  the  other  tenentes  in  capite.  The 
distinction  that  subsisted  between  the  greater  and  the  lesser 
vassals  in  army,  law-court,  administration  and  taxation,  at 
length,  after  a  struggle  that  had  lasted  for  centuries,  attained 
legal  recognition.  The  house  of  Lancaster  was  now  enabled 
primarily  to  support  its  usurped  throne  upon  the  recognition 
of  the  body  so  constituted.  The  legality  of  the  present  political 
government  was  established  by  the  mutual  recognition  of  King, 
Lords,  and  Commons ;  and  if  this  recognition  was  to  mean 
anything,  it  had  to  proceed  from  a  body  constituted  according 
to  old  custom,  and  not  from  an  arbitrarily  summoned  number 
of  partisans.  The  council  of  the  prelates  and  barons  accord- 
ingly from  that  time  attained  a  fixed  form ;  the  number  of 
those  summoned  became  smaller  and  more  constant  in  it9 
attendance,  and  the  element  of  the  new  members  who  were 
summoned  merely  out  of  personal  confidence  becomes  reduced. 
Frequent  deliberations  upon  military  matters  as  well  as 
military  merits  had  also  caused  a  number  of  ''  bannerets  "  to 
be  summoned;  but  for  these  new  members  also,  the  writs  of 
summons  are  more  and  more  regularly  issued.  Although  the 
royal  right  of  personal  summons  is  never  given  up,  yet  it 
silently  assumes  the  shape  of  a  permanent  attribute  of  a 
permanent  body.*  The  question  was  simply  one  of  giving 
legal  form  to  what  had  been  accomplished  de  facto. 

But  this  legal  form  could  not  be  deduced  from  the  mode 
of  enfeoffment  by  the  crown  and  the  writs  of  summons 
hitherto  in  vogue.  The  summons  by  writ  could  not,  being 
a  single  act  of  invitation,  express  or  found  a  permanent  right. 
Just  as  little  could  the  peerage  be  attached  to  fixed  and 
determined  estates,  for  then  every  lesser  Crown  vassal  might 

*  Gf.  tn/ro,  the  note  to  this  obapter. 
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have  raieed  like  pretensions^  and  every  purchaser  and  new 
acquirer  of  such  an  estate  would,  by  \artue  of  the  alien- 
ability of   the  English   fiefs,  have  been  able  to  lay  claim 
to  a  peerage,  and  the  royal  right  of  summons  would  have 
been  materially  restricted.    In  every  respect  this  was  not 
intended.    The  development  to  which  the  State  had  attained 
had  gone  beyond  the  idea  of  the  older  feudalism,  which 
under    Stephen    had    combined   the  ConstdbuUma  and  the 
Marescaicia  Anglise  with  certain  estates.      The  suppression 
of  manorial  jurisdiction  over  independent  estates,  and  the 
legal  equality  of  the  common  law  for  all  classes,  rendered  such 
a  relapse  impossible.    The  new  legal  form  in  which  an  here- 
ditary estate  of  the  realm  and  nobility  by  birth  could  attain 
recognition,  was  only  that  of  a  royal  patent  or  a  charter. 
After  the  Conquest  the  sole  higher  title  of  nobility,  that  of  the 
earl,  was  based  upon  patent ;  from  Edward  UI.  downwards, 
a  ducal  dignity  was  also  created  by  patent ;  from  Bichard  U. 
tiiat  of  a  marquis.    The  dignities  which  were  conferred  after 
10  Edward  III.  upon  princes  of  the  blood  royal,  were  creations 
of  a  purely  personal  character,  as  princes  of  the  royal  family 
did  not  hold  any  fiefs  whatever  of  ttie  Crown.    The  precedence 
of  the  royal  house  and  the  higher  dignities  could  not  possibly 
be  disputed  by  the  lower  ranks  of  the  peerage.    According  to 
the  principle  of  this  title  of  nobility,  in  11  Bichard  II.  John 
de  Beauchamp  of  Holt,  Grown  vassal  of  the  knight's  fee  of 
Kidderminster,  was  appointed  in  consideration  of  his  services 
and  noble  descent.  Lord  Beauchamp,  Baron  of  Kidderminster, 
in  hereditary  possession  for  himself  and  the  heirs  male  of 
his  body,  with  all  the  rights,  etc.,  of  a  baron.     Since  during 
the  hundred  years  preceding  this,  certain  barons,  to  the  ex- 
clusion of  the  rest,  had  been  summoned  to  Parliament,  nothing 
else  could  be  meant  by  the  newly  conferred  ''rights"  than 
primarily  such  a  summons.     The  title   "  Ba/ro "  being  thus 
recognized  as  an  hereditary  title  of  nobility,  its  claim  like  that 
of  other  titles  of  nobility  to  a  summons  to  Parliament  was 
legally  acknowledged.   Much  as  this  first  creation  was  opposed 
to  the  wishes  of  the  magnates,  yet  it  finally  was  decisive 
as  to  the  legal  rank  of  the  peerage.    The  Crown  vassals  who 
had  been  hitherto  summoned  by  writ,  eame  thus  into  a  new 
position.   Now  that  the  newly  "  baronized  "  favourites  claimed 
to  be  an  hereditary  estate  of  the  realm,  a  similar  claim  could 
not  be  denied  to  those  older  and  more  illustrious  barons  who 
were  ordinarily  summoned  to  attend.    The  style  of  ''  baron  " 
became  accordingly  a  legally  recognized  title  of  nobility  for 
barons  of  the  realm.    There  existed  in  the  fifteenth  century 
two  modes  of  summoning  to  the  peerage :  (1)  by  patent,  for 
dukes,  marquises,  earls,  viscounts  and  patented  barons,  legally 
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recognized  as  hereditary  by  patent :  and  from  the  middle  of 
Henry  YI.'s  reign  to  the  present  time  this  method  has  bepome 
more  and  more  the  usual  one;  (2)  by  writ  for  unpatented 
barons  ''by  custom."  This  title  by  custom  was  in  the 
fifteenth  century  hereditary  for  the  older  and  more  eminent, 
but  not  for  others.  Mere  personal  summonses  became  rare 
even  under  the  house  of  Lancaster ;  under  the  Tudors,  they 
entirely  ceased ;  and  under  Elizabeth  the  courts  interpreted 
a  summons  by  writ  to  be  hereditary,  *'  by  virtue  of  custom." 
In  harmony  with  the  character  of  a  personal  nobility,  in  20 
Henry  VI.  the  right  of  the  peers  to  be  judged  by  the  Upper 
House  was  also  extended  to  their  wives,  and  widows;  but 
beyond  this  it  did  not  go.  Thus  took  place  the  most  difficult 
birth  of  any  hereditary  nobility  in  the  European  world; 
but  it  was  a  most  well-earned,  and  therefore  a  durable 
nobility. 

Note  to  Chapter  XXIV.  —  2%6 
oriffin  of  the  JieritabiHi^  of  Ike  tern- 
pared  peerage  is  the  subject  of  a  lonff- 
standing  dispute,  perpetually  renewed, 
because  in  the  process  of  buildiiig 
up  the  State  the  result  took  a  form 
decided  by  the  reciprocal  and  aotive 
influence  of  numerous  factors,  whilst 
Jurisprudence,  heraldry,  and  the  politi- 
cal and  social  party  views  of  the  State 
only  take  cognizance  of  the  individual 
and  external  elements  of  the  phenom^ 
non.  The  Peers' Beport  rightly  regards 
the  recognition  of  a  legal  peerage  as 
the  first  step  towards  the  formation  of 
an  heredituy   national  nobility,  be- 

g'nning  with  the  judgment  against  the 
e  Sponsors  in  15  Edward  II.,  in 
which*  however,  none  of  the  bishops 
took  part,  a  circumstance  which  was 
afterwards  used,  with  other  reasous, 
for  declaring  the  sentence  null  and 
void  (Parry.  85).  In  the  same  way, 
in  4  Edward  III.  the  earls  and  barons, 
as  peers  of  the  realm,  tried  Mortimer 
and  his  accomplice.  At  the  same 
time  the  protest  is  made  that  they 
were  not  bound  to  sit  in  judgment  upon 
**  others  than  their  equals."  Whilst 
TdsLgDA  Chaita  lecogniaes  a  Judicium 
parium  only  in  the  sense  of  a  judicial 
fellowship  (in  which  sense  John  granted 
even  the  Jews  tijudieiumpaHum)jthete 
now  springs  into  life  the  new  claim  of 
the  "  pares  terrm ; "  that  is,  of  a  fellow- 
ship of  rank  different  from  the  pares 
of  the  county.  This  is  legaUy  recog- 
nized in  15  Edward  IIL,  the  decisive 
act  by  w;hich  the  barons  of  Parliament 
separate  themselves  from  the  other 
tmmtes  in  eapitB^  as  a  nobility  of  the 


realm.  This  class  privilege  extends 
also  to  the  time  aurlDe  which  no 
Parliament  is  sitting,  and  later  even 
to  women  and  widows.  The  Peers' 
Beport  (i.  818,  814)  acknowledges  the 
importance  of  this  act  to  its  friUett 
extent.  A  further  weight  is  laid  bf 
the  Beport  upon  the  rules  of  pre- 
cedence as  laid  down  in  5  Bichard  IL 
o.  4,  by  which  temporal  and  spiritual 
lords  are  legally  mentioned  as  a  class 
distinct  from  the  knights.  More  deoi- 
sive  was  the  succession  of  the  house  of 
Lancaster,  the  legal  title  to  which  da< 
pended  upon  the  reooguition  of  tbit 
bodjir.  Under  Henry  Iv.,  in  the  action 
against  the  Earl  of  Huntingdon,  a 
further  formal  oonceseion  was  made 
when  the  King  dented  the  Lord  Higk 
Steward  as  his  representative  to  hold 
the  Peers  court,  and  thus  introduced  a 
piece  of  the  ceremonial  of  a  fisudal 
cour  de  haronie.  Accordingly,  the 
number  of  the  Upper  House  under  the 
Lancastrians  be(»me  more  uniformly 
fixed,  and  owing  to  its  Imitation  to 
the  most  distinguished  members, 
smaller,  in  harmony  with  the  tendency 
of  a  favoured  class.  In  noticing  the 
very  small  number  summoned  in  thii 
period,  we  must  remember  that  many 
were  often  absent  in  foreign  wars. 
The  martial  tendency  of  this  era  intro- 
duced into  the  writ  of  summons  tha 
titles  appertaining  to  the  feudal  array. 
In  51  Edward  III.,  and  in  2-5  Bichard 
II.,  beudes  the  barons,  one  or  more 
ehivaiers  are  spoken  of.  The  style  of 
sieur  is  more  rare.  Under  Henry  Yll 
a  new  form  of  expression  b^ins  to 
be  employed.    In  8  Benry   vI.  the 
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Bineteen  barons  sammoned  to  Parlia- 
ment were  described  as  seventeen  eJii- 
iralen,  one  tntiM,  one  magi$t€r.  From 
€-9  Henry  YI.  all  barons  are  styled 
MvaUrs;  in  18  Henry  YI.  twenty- 
three  ekivaUn^  Baron  de  Greystook 
*'  and  others "  were  sammoned ;  in  27 
Henry  YI.  twenty-five  hcirans  ehiva- 
len,  nine  barans  miZttes,  fonr  baront 
domifU  de.  This  distinction  between 
ehwaierty  milUe$,  armigeriy  and  dominie 
continues  until  the  close  of  this  reign, 
and  tmder  that  of  Edward  lY.  The 
legal  and  practical  equality  of  the  tem- 
poral barons  accordingly  did  not  ex- 
ohide  degrees  in  their  military  rank ; 
and  it  was  only  by  very  slow  degrees 
that  the  title  of  **  baron/'  like  that  of 
earl,  marquis,  eto.,  became  an  estab- 
lished title  of  nobility  in  the  modern 
sense  of  the  term.  The  title  "lord/' 
on  the  other  hand,  does  not  designate 
a  dignity  created  by  the  Grown,  but 
is  only  a  title  of  courtesy  for  numerous 
other  ofiOoes  and  dignities.  In  general 
the  concessioB  of  a  peers'  court,  accord- 
ing to  the  spirit  of  the  royal  preroga- 
tives, does  not  as  yet  exclude  tiie 
arraignment  of  peers  in  eztraordinary 
oases  by  justices  with  a  jury,  without 
the  le^hty  of  the  proceedings  being 
sailed  m  question.  Against  the  nobles;, 
too,  the  continuance  ^  a  personal  right 
residing  in  the  King  to  constitute  a 
court  in  extraordinary  oases  was  still 
asserted.  This  was  done  most  fre- 
quently in  case  of  the  prelates.  In 
25  Edward  IIL  the  Primate  in  the 
same  of  the  clergy  presents  a  petition 
to  the  effect  that  since  the  arohDishop9 
and  bishops  hold  their  temporalities 
of  the  King  in  ecmUe,  they  are  so  far 
'^pi&TB  de  £»  terre,  in  the  same  way 
as  other  earls  and  barons.  But  this 
spiritual  peerage  did  not  arrive  at 
rail  maturity,  for  the  clergy  laid  claim 
to  the  far  more  valuable  right  of  a 
speciid  ecclesiastical  jurisdiction,  and 
•laimed  the  far  more  extensive  privi- 
lege of  clergy,  having  almost  com- 
pletely severed  themselves  from  the 
temporal  oonstitution. 

The  legal  form  fbr  the  heritabiHty 
of  the  temporal  peerage  is  creation  by 
patent  or  charter,  which  definitely 
declares  the  heritability  of  the  dignity. 
The  "  creation  "  of  new  barons  can  only 
dais  from  such  a  grant ;  for  the  **  sum- 
mons" by  writ  to  each  separate  session 
had  not  in  itself  the  character  of  a 
*< dignity"  conferred.  The  arbitrary 
aodem  expression  which  speaks  of  a 
ereation  of  peers  by  writ,  is  only  a 


souree  of  ccnfnsion  and  dispute.  But 
it  is  remarkable  that  for  a  length  of 
time  the  higher  creations  by  patent 
were  proclaimed  "  in  Parliament."  In 
6  Edward  III.  the  Prince  of  Wales 
was  appointed  Duke  of  Cornwall,  and 
in  like  manner  six  new  earls  in  6 
Edward  III.,  *'  by  common  assent  and 
council  of  the  prelates,  earls,  barons, 
and  others  of  our  council  in  Parlia- 
ment" The  question  here  was  not  of 
the  granting  of  new  fiefs,  but  of  per- 
sonal dignities;  thus  we  find  in  86 
Edward  HI.  a  prince  of  the  blood 
created  Duke  of  Clarence,  though 
such  a  dukedom  had  never  existed 
(Rep.,  i.  326).  Yarious  acts  of  this 
sort  oecur  between  the  years  1337- 
1414,  and  the  later  jurisprudence 
asserted  that  such  an  appointment 
was  to  be  regarded  as  proceeding  fromr 
the  **  whole  legislature,"  without  per- 
ceiving that  if  this  had  been  the  case 
the  peerage  would  have  become  an 
exclusive  guild.  But  the  proclama- 
tion of  solemn  acts  of  the  feudal  lord! 
in  the  **  cour  de  baronie"  was  an  ok) 
feudal  custom,  and  the  so-called  **  con- 
sent "  to  them  ilB  a  remnant  of  the 
acclamation  of  the  bystanders  in  the 
popular  court,  which  in  no  case  was 
a  condition  of  the  validity  of  the  trans- 
action. Hence  can  be  snfBciently  ex- 
plained that  it  was  the  creation  of  ^e 
highest  dignities  which  took  place  in 
Parliament,  and  that  occasionally  other 
lords  were  created  out  of  Parliament 
without  mention  being  made  of  ^  con^ 
sent,"  and  that  this  form  subsequently 
ibll  again  into  disuse.  Concise  discus- 
sions on  this  point  are  contained  in 
Bir  Harry  Nicolas'  *' Report  on  pro- 
ceedings on  the  Earldom  of  Devon" 
( App.  ix.).  The  later  procedure  proves 
that  the  kings  did  not  allow  their 
right  of  free  appointment  to  be  in 
any  wise  limited  by  a  right  of  Parlia- 
ment to  ''consent"  The  patent  of 
appointment  defines  at  the  same  time 
the  manner  in  which  the  dignity  shall 
descend,  which  is  sometimes  framed 
narrowly,  and  sometimes  extended  to 
embrace  all  the  legal  heirs  of  the 
body.  Upon  this  are  based  the  varia- 
tions of  heritability  which  remain  to 
the  present  day.  But  after  heritability 
by  patent  was  made  the  rule,  and  the 
number  of  the  new  **  barons  by  patent " 
increased  from  generation  to  genera- 
tion, it  was  impossible,  having  regard 
to  the  legal-  equality  of  the  peerage,  to 
put  the  original  stock  in  a  lower  posi- 
tion than  the  new.    The  older  mem* 
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ben  who  were  oontiDuously  sommoned 
could  now  claim  an  hereditary  right 
by  writ,  ^  by  prescription/'  as  was  luso 
assumed  by  the  Peers*  Beport  (i.  842), 
with  tbe  yery  jnst  remark  that  the 
newer  creation  **  by  patent  *'  conld  not 
possibly  have  appeared  as  the  better 
and  more  advantageons  method,  if 
there  had  ever  existed  a  peerage  by 
virtue  of  the  tenure  of  certain  estates 
{.0.  a  barony  by  tenure  (Bep.,  iii. 
119). 

It  was  not  until  the  power  of  nobility 
had  made  progress  under  the  house  of 
Lancaster,  that  this  old  feudal  con- 
ception comes  so  far  into  prominence 
that  in  11  Henry  YI.  the  earldom  of 
Arundel  was  directly  claimed  and  re- 
cognized as  a  **  barony  by  tenure ; "  so 
that  the  habit  arose  of  assuming  the 
existence  of  a  mode  of  tenure  ^by 
service  of  attending  the  legislative 
assemblies,"  which,  with  all  the  deduc- 
tions made  there&om  is  historically 
and  legally  erroneous  (Peerage  Report, 
iv.  269,  270).  The  seats  of  the  lords 
in  Parliament  were  based  upon  custom 
within  this  body,  and  formed  so  far  a 
special  corporate  customary  law  or  law 
of  Parliament  In  11  Richard  II.  the 
ecclesiastical  and  temporal  peers  ac- 
oordingly  claim  "  as  their  liberty  and 
franchise  that  all  cases  of  high  nature, 
concerning  the  lords  of  Parliament, 
should  be  awarded  in  Parliament. 
For  that  the  realm  of  England  neyer 
was  or  shall  be  ruled  by  the  civil  law ; 
nor  was  it  their  intent  that  a  case  of 
80  high  a  nature  as  this  appeal  should 
be  tried  by  the  course,  process,  or  order 
used  in  inferior  courts,''  and  this  claim 
was  willingly  acknowledged  by  the 
King,  but  did  not  succeed  in  estab- 
lishmg  any  deviation  from  the  prin- 
ciples of  the  common  law.  Accord- 
ingly the  justices  in  7  Henr^  IV.  made 
a  distinction  between  the  right  to  the 
name  and  title  of  a  peerage,  and  the 
right  to  a  seat  in  Parliament.  The 
latter  they  urged  was  an  exclusive 
question  for  the  King  and  the  peers; 
the  former,  on  the  contrary  (being  a 
private  claim  of  family  right)  was  a 
common  law  point,  and  belonged  to 
the  jurisdiction  of  the  ordinary  courts 
of  law  (Nicolas,  '*  Proceedings,"  iii.  57, 
•eg.).  But  as  to  the  peers  who  were 
sommoned  by  writ,  the  practice  of  Par^ 
liament  accepted  the  important  limi- 
tation, that  uie  writ  certainly  did  not 
confer  an  hereditary  peerage  and  an 
hereditary  nobility,  where  the  indi- 
vidual thus  summoned  had  not  really 


taken  his  seat  by  virtue  of  the  writ — 
a  maxim  which  was  finally  established 
in  the  case  of  Edward  Nevill,  in  8 
James  I.  The  appointment  by  patent 
was  in  other  directions  expressly  and 
repeatedly  recognized  by  the  tribunals 
as  a  personal  dimity,  apart  from  any 
real  connection  with  any  definite  landed 
estate,  and  it  was  particularly  declared 
by  Lord  Justice  Holt  that  this  baiony 
by  patent  forms  ^  a  title  of  dignity  and 
parcel  of  the  name."  The  long  Ust  of 
the  later  peers  was  created  by  patent, 
and  the  mere  summons  by  writ  has 
long  since  fallen  into  disuse,  except 
for  a  special  case.  In  22  Edward  i. 
for  the  first  time  the  custom  is  met 
with  of  summoning  to  Parliament  the 
son  of  a  duke,  a  marquis,  or  an  earl, 
out  of  courtesy,  eyen  in  his  fether's 
lifetime,  under  the  title  of  a  second 
barony,  which  the  &ther  holds  either 
really  or  nominally;  and  this  custom 
has  been  observed  down  to  the  present 
day.  The  summoning  of  the  son  in 
addition  to  the  father  was  only  regarded 
as  a  personal  ad  interim  measure ;  such 
a  peerage  is  merged  in  the  principal 
peerage,  when  the  succession  arises, 
and  thus  creates  no  hereditary  dignity. 
The  still  continuing  dispute  as  to 
whether  the  English  peerage  was  not 
originally  a  barony  by  tenure,  arose 
firom  social  ideas.  All  classes  of  society 
vdsh,  not  to  acquire  their  political 
righto,  but  to  enjoy  them  by  virtue  of 
tenure,  and  by  inherent  right.  Hence 
the  social  conception  always  kept  re- 
curring to  the  favourite  idea  of  an 
estate  of  the  realm  based  merely  upon 
possession ;  whilst  the  English  peerage 
is  not  built  upon  the  bare  possession  of 
privileged  estates,  but  upon  personal 
summons  to  the  council  of  the  realm, 
summons  which  only  became  by  cus- 
tom hereditary  in  a  direct  ratio  to  the 
customary  performances  entailed  upon 
the  tenanto  of  great  estates.  The 
fayourite  social  ideas  which  are  in 
constant  conflict  with  this  feet,  even 
in  the  Middle  Ages,  gaye  rise  to  a 
work  entitled,  **  Modus  tenendi  Par- 
ZiafiMfitom,"  which  according  to  one 
manuscript  is  intended  to  be  an  ex- 
position of  *'How  William  the  Con- 
?ueror  adopted  the  mode  of  summoning 
arliament  from  Edward  the  Oon- 
fessor."  The  tenant  of  thirteen  and 
one-third  knights'  fees  is,  according  to 
this  document,  able  to  claim  a  right  of 
summons  to  Parliament  as  a  baron; 
that  is,  a  recognition  as  belonging  to 
an  estate  of  the  realm ;  and  the  teouAnt 
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of  twenty  knights'  fees  as  an  earl,- 
opinion  which  is  apparently  based  upon 
a  mere  calculation  of  the  amount  of 
the  reUma,  Sir  Edward  Coke  seriously 
regarded  this  manuscript  bs  a  genuine 
le^al  authority,  and  modem  investi- 
gations endeavour  to  prove  a  higher 
antiquity  for  it  by  placing  it  as  far 
back  as  Edward  I.  In  that  case  it 
would  only  prove  that  even  in  those 
days  feudalism  was  a  favourite  hobby. 
Its  positive  statements  were  almost 
in  accordance  with  the  condition 
of  the  Parliament  in  the  fourteenth 
century,  which  the  author  endeavours 
as  far  as  possible  to  refer  to  custom 
of  time  out  of  mind   (Select   Char- 


ters, 502).  But  it  is  not  necessary 
when  examining  the  many  curious  des- 
criptions of  the  ^^ Modus"  which  are 
at  variance  with  documentary  legal 
history,  to  think  exactly  of  a  feudal 
Pseudo-Isidor ;  they  are  rather  similar 
transformations  to  those  which  occur 
even  in  our  own  day  in  the  drawing  up 
of  all  geoealogical  trees,  and  are  the 
conceptions  of  a  herald's  office  and  not 
of  politics  and  public  law.  Good  re- 
marks on  this  point  are  made  by  Pauli 
(**  Bilder  aus  der  Englischen  Vorzeit," 
1858,  p.  65,  aeq.),  together  with  vivid 
sketches  of  the  procedure  in  Parlia- 
ment. 


CHAPTER  XXV. 

"^ti  S&i^are  of  ^t  ODommons  in  ft^  ^adiamnit— Origin 

of  ^t  HotDtt  l^use. 

In  addition  to  the  deliberative,  judicial,  and  taxing  assemblies 
of  the  prelates  and  barons,  Edward  I.  repeatedly  summoned 
deputies  of  the  communitates,  without  formaUy  binding  himself 
to  the  irregular  procedure  of  49  Henry  III.  The  warlike 
King,  in  want  of  money,  found  in  the  wars  which  he  under- 
took to  increase  his  island-realm,  the  most  valid  reason  for 
summoning  his  faithful  comrmmitate^  to  ''meet  common 
dangers  with  common  resources,"  and  to  take  counsel  with 
the  King  as  to  the  means  of  carrying  on  war,  and  raising 
funds.  This  proceeding  is  first  clearly  shown  in  10  Edward 
I.  (24th  November,  1282),  when,  after  the  conquest  of  Wales, 
four  knights  from  each  shire,  and  two  deputies  from  different 
towns  were  summoned  ''  to  hear  and  to  do  such  things  as  should 
be  laid  before  them  on  the  part  of  the  King."  Once  again,  in 
11  Edward  I.  (on  the  80th  September,  1288)  there  were  sum- 
moned to  the  parliament  at  Shrewsbury  (in  addition  to  one 
hundred  and  ten  earls  and  barons),  two  knights  from  each 
shire,  and  two  burgesses  from  each  of  twenty-one  towns,  to 
deliberate  on  the  affairs  of  conquered  Wales.  In  18  Edward  I^ 
(1290),  the  sheriffs  were  directed  to  send  two  or  three  knights 
from  each  shire  ''ad  conmlendum  et  consentiendum  his  qum 
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comites  barones  et  proceres  turn  duxerint  concordanda,^^  but  no 
deputies  of  the  towns.  The  object  was  the  framing  of  impor- 
tant statutes,  particularly  the  statute  Qvia  Emptores  as  to  the 
alienability  of  the  fiefs.  In  28  Edward  I.  (80th  September, 
1295),  in  the  stress  of  war,  two  knights  from  each  shire,  and 
two  burgesses  from  each  town  were  commissioned  ''  adfaden" 
dum,  quod  tunc  de  commtmi  connLio  ordinabitwr ;  "  upon  which 
a  considerable  grant  of  aids  was  made.    After  this  great 

Earliament  at  Westminster,  at  which  two  hundred  deputies 
'om  the  towns  appeared,  the  summons  of  counties  and 
boroughs  was  repeated  under  the  same  reign  several  times  in 
the  following  years.* 


*  This  epoeh  of  Edward  has  been 
treated  of  in  detail  in  the  Peers'  Re- 
port (i.  171-254).  As  eurly  as  1  Ed- 
ward I.  we  find  four  knights  from  each 
shire,  and  fonr  deputies  of  the  towns 
summoned,  but  only  as  deputations  for 
taking  the  oath  of  allegiance.  In  8 
Edward  J.  the  statute  of  Westminster 
\  mentions  the  earls,  barons,  and  the 
-'* oommunUoB**  but  only  in  the  sense  of 
the  aggregate  Crown  vassallage.  The 
.grants  of  subsidies  are  made  by  the 
prelates  and  barons  alone  in  the  name 
of  the  *'  aUi  de  regno:*  In  11  Edward 
^,  we  find  the  first  formal  deputation 
of  four  knights  of  the  shire,  and  two 
men  of  the  towns,  who  shaU  appear 
*'  endowed  with  full  powers  from  their 
.eommunitas^^*  to  hear  and  to  do  as  shall 
be  referred  to  them  on  the  part  of  the 
King;  thirty-two  counties  shall  send 
•t^eir  men  to  Nonthampton,  five  shall 
send  their  deputies  to  York.  This  is  a 
primitive,  as  yet  irregular  formation 
(Peers'  Report,  L  167,  188).  To  the 
later  parliament  at  Shrewsbury  (11 
Edw.  IIL),  for  the  deliberations  respect- 
ing the  incorporation  of  Wales,  two 
knights  were  summoned  from  each 
county,  and  deputies  for  London  and 
twenty  other  cities.  The  statute  of 
Acton  Bumell  de  mereatonbuM  was, 
however,  passed  by  the  "  King  and  his 
counsel ;"  the  collaboration  of  the 
commoners  is  not  discernible  in  it 
(Report,  i.  189-191).  In  12  Edward 
III.  the  statutes  of  Wales  and  Rut- 
land appear  to  have  been  issued  under 
the  sole  authority  of  the  King  (Report, 
i.  191,  192).  Jn  18  Edward  I.  the 
statute  de  donis  eonditionalibm,  the 
statute  of  Westminster  2,  and  the  con- 
firmation of  Magna  Charta  were  again 
proclaimed  without  the  assistance  of 
the  eommunmy  "habito  super  hoc  cum 
8UO  concUio  tradatu "  (Report,  i.  194). 
In  16  Edward  I.  the  Chancellor  of  the 


Exchequer  (after  the  barons  have  re- 
fused a  subsidy)  imposes  a  tdUagium 
upon  the  towns  and  demesnes.  ]!n  18 
Edward  I.  the  sherifEs  were  ordered 
to  send  two  or  three  knights  de  die- 
cretiartbus  with  full  powers  for  them- 
selves and  the  oommunitae  oomiUUuB 
^  ad  oontvlendum  et  eoneenbiendum  his 
qum  oomites  et  barones  et  proceres  turn 
auxerint  eonoordanda ;**  five  counties 
send  three  knights,  all  the  rest  two 
knights;  towns  are  not  summoned. 
The  object  was  probably  to  g^in  the 
consent  of  the  vassals  of  the  Crown 
to  the  statute  (iaia  Emptores  as  to  the 
alienability  of  the  fiefs  CBeport,  L  197- 
^4).  In  22  Edward  L  two  knights 
de  disoretioribw  were  summoned  with 
full  powers  **ad  eonsuUndum  et  oon^ 
senHendum ;  **  by  a  second  writ  the 
sheriffs  were  subseauently  ordered  to 
send  two  additional  knights  (Report, 
i.  211).  In  23  Edward  I.,  in  the  time 
of  war  and  pecuniary  emberrassmenth 
the  first  regular  summons  takes  place 
(the  original  writs  of  which  still  exist), 
of  two  mUites  from  each  county,  and 
two  burgesses  from  each  one  of  one 
hundred  and  fifteen  cities  and  boroughs 
**  <id  faciendum  quod  tune  de  eommuni 
eonsuio  ordinabitur.**  The  object  is 
the  obtaining  of  an  important  snbgidy 
(Report,  i.  217,  218).  In  24  Edward  L 
a  new  grant  of  subsidy  for  the  counties 
and  towns  is  made.  In  25  Edward  J. 
the  statute  de  taUagio  was  passed* 
which  will  be  discussed  below.  Jn  27 
Edward  I.  the  statutes  de  fiuibus  levatis 
and  de  falsa  moneAa  were  again  pro- 
claimed without  the  assistance  of  the 
oomvMVMS.  In  28  Edward  L  occurs 
the  summons  of  three  deputies  from 
the  shires  to  a  oonoUium  without  the 
summons  of  the  cities ;  in  34  Edward 
I.  a  general  grant  of  subsidies  in  a 
ooncilium  otherwise  irregularly  con- 
yoked. 
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No  oonstitutional  record  had  as  yet  acknowledged  the  ne- ' 
cessity  for  such  a  summons  ;  but  what  once  took  place  under 
Henry  III.,  in  a  time  of  tumult  and  on  compulsion,  was 
repeated  by  a  wise  monarch  in  recognition  of  a  political 
necessity.  He  wished  to  ask  and  hear  the  commons,  and 
have  their  consent  to  certain  things,  so  that  they  might 
contribute  money  with  the  more  readiness.  Accordingly  two 
kinds  of  convocations  occur — 

1.  A  general  wmmons  for  the  purpose  of  strengthening  the 
laws,  and  redressing  national  fflrievances,  such  as  had  been 
alreskdy  attempted  at  the  time  oi  the  barons'  war,  but  had  not 
been  established. 

2.  A  special  summons  for  a  grant  of  tax,  or  deliberation  of 
oeitein  political  acts,  which  had  several  times  taken  place  in 
the  former  reign. 

The  summonses  were  for  a  long  while  very  discretionary, 
and  the  number  of  the  towns  varied  greatly.  The  writs  of 
summons  are  directed  to  the  sheriffs,  sometimes  immediately 
to  the  town  magistrates;  the  deputies  receive  special  in- 
structions, and  on  account  of  money  transactions  there  appear 
as  a  rule  two  from  each  communitas,  in  order  to  exercise 
mutual  control  over  each  other.  The  King  was  accustomed 
to  receive  their  petitions  at  the  commencement  of  the  pro- 
ceedings ;  and  at  the  close  to  dismiss  them  with  his  thanks, 
and  with  the  request  that  they  would  be  prepared  for  any 
new  call.  It  was  not  until  the  last  year  of  Edward  I.'s  reign 
that  they  were  mentioned  in  the  preamble  to  a  statute.  But 
from  that  time  forth  their  importance,  like  that  of  the  heredi- 
tary peerage,  slowly  advances,  corresponding  to  the  increasing 
importance  of  the  local  unions  for  State-service  and  State- 
taxation.  Because  these  State  rights  are  connected  with 
corresponding  State  duties,  the  Lower  House  attains  a  share 
in  the  Government,  not  (like  the  peerage)  by  participating 
in  the  royal  judicial  power,  but  in  another  direction,  viz. : 
Firstly,  in  the  granting  of  taxes;  secondly,  in  the  central 
government,  by  means  of  petitions  and  motions ;  and  thirdly, 
in  legislation. 

I.  'Sff^e  taxation  of  (t^  counties  anlr  tofrnis  was  at  first  the 
unmistakable  object  of  the  Lower  Houses  being  convened. 
Under  Edward  I.  it  was  no  longer  doubtful  what  was  meant 
by  *' faciendum.** 

For  two  generations  it  had  been  an  established  fact  that 
the  ordinary  revenue  of  the  King  was  insufQcient  to  cover  the 
needs  of  the  country,  and  that  it  required  to  be  periodically 
supplemented  by  taxes  (extraordinary  revenue).  For  more 
than  two  generations  it  had  been  an  established  fact  that 
these  subsidies  neither  could  nor  ought  to  be  provided  by  the 
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auxUia  and  scutagia  of  the  Grown  vassals  alone,  but  that,  in 
due  proportion,  the  auxilia  (taUagia)  of  the  towns,  freeholders, 
and  farmers  of  the  demesnes  should  also  contribute  a  hide- 
tax  {carucagium — the  cartLcata  equals  a  hundred  acres),  and 
that  personal  property  should  be  liable  to  the  extent  of  a 
fraction  of  the  total  income  (one-tenth,  one-fifteenth,  etc.)* 

Since  Henry  III.  began  to  reign  it  had  been  established  by 
numerous  grants  and  refusals,  that  such  universal  impositions 
of  taxes  should  be  negotiated  in  a  ^ionciUum  of  the  Orown 
vassals. 

The  time  had  now  arrived  in  which  ihese  various  groups  of 
taxes  necessarily  developed  into  a  general  land-tax  and  income* 
tax,  upon  the  foDowing  principles  :— 

1.  The  way  was  prepared  for  the  blending  of  all  the  indivi«> 
dual  taxes  that  were  raised  from  landed  property,  into  a 
general  land-tax,  by  the  exaction  of  a  contribution  from  hides 
on  the  occasion  of  the  Saladin  tithes,  on  the  ransom .  of 
Bichard  I.,  and  in  the  carucagivm  of  1194 ;  and  then  again 
several  times  under  Henry  HI.  (for  example,  in  1220).  But 
it  was  no  easy  task  to  make  this  method  of  .taxation  iu)ceptable 
to  the  Grown  vassals. 

The  scutagia  were  only  intended  to  serve  as  the  substitution 
money  of  a  knight's  service  for  campaigns  which  were  really 
intended;  but  experience  had  long  since  taught  that  the  royal 
council,  in  case^of  need,  could  feign. a  campaign  ad  hoc. 

The  auxilia  of  the  feudal  vassals  were  only  due  in  .certain 
oases  where  the  honour  and  the  necessity  of  the  feudal  lord 
were  involved;  but  it  was  still  possible  to  appeal  successfully 
to  the  patriotism  of  the  highest  council  of  the  Grown,  showing 
that  a  case  of  need  in  the  person  of  the  sovereign  ought  not 
to  be  waited  for,  but  that  a  clear  need  of  the  national  govern- 
ment was  just  as  important  as  the  cases  of  honour  and 
necessity  in  his  person ;  regard,  however,  being  had  to  the 
fact  that  the  vassals  had  alceady  been  severely  burdened  in 
their  heavy  relevia  and  other  feudal  dues. 

The  military  fiefs  were,  according  to  the  feudal  register, 
assessed  at  like  amounts  for  the  aids  as  for  .the  scutages; 
whilst  the  carucagia  of  the  common  possessions  were  at  first 
taxed  according  to  the  hides,  but  afterwards  according  to  the 
actual  produce,  by  the  assessment  commissions  of  the  county. 
It  was  now  certainly  in  harmony  with  the  usage  of  the  landed 
interest  to  leave  the  rate  of  the  land-tax,  when  once  fixed,  as 
far  as  possible  unchanged,  and  in  the  same  manner  it  was 
incompatible  with  the  honour  of  the  great  vassals  to  allow 
themselves  to  be  assessed  by  committees  of  the  townships. 
But  on  the  whole,  the  rating  according  to  the  actual  yield  of 
the  hides  was  more  favourable  for  the  knights*  fees,  and 
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the  new  assesBment  became  still  more  aooeptable  whea,  having 
regard  to  their  other  feudal  dues,  the  knights'  estates  were 
assessed  at  a  somewhat  lower  rate,  and  their  honaur  was 
guarded  by  the  fact  that  special  commissions  were  appointed 
with  the  co-operation  of  the  Grown  vassals  for  the  assessment 
of  this  tenure. 

It  will  be  shown  below  that  the  above  views  led  to  the 
formation  of  the  general  land-tax,  raised  according  to  a 
uniform  rate  from  the  whole  county. 

2.  A  supplementary  tax  raised  from  personal  property  had 
originated  long  before  in  the  royal  claim  to  the  taUagia  of  the 
farmers  of  demesnes  and  towns.  It  was  manifestly  in  the 
interest  of  the  taxpayers  that  the  amounts  should  be  uni- 
formly  fixed  by  proceedings  in  Parliament.  Quittances  of  fee- 
farm  and  purchased  guarantees  were  in  themselves  checks 
upon  the  unbounded  arbitrariness  of  the  Exchequer.  In 
another  direction  the  civic  revenue  had  increased  to  such  an 
extent,  by  trade  and  industry,  that  it  had  become  a  consider- 
able source  of  taxation  side  by  side  with  landed  estates. 
Undeveloped  as  were  the  economic  notions  of  the  Middle  Ages, 
it  was  perceived  even  in  those  days  that  in  addition  to  indirect 
taxation,  a  direct  taxation— that  is,  a  taxing  of  the  total 
income  of  individuals — was  reasonably  justified.  On  the 
raising  of  the  Saladin  tithes,  and  at  the  ransom  of  Bichard  I., 
this  kind  of  assessment  had  come  into  use ;  John  had  extended 
it  in  his  arbitrary  manner  to  the  whole  population ;  under 
Henry  in.  it  had  been  repeatedly  applied,  though  with  the 
exception  of  the  clergy,  and  probably  with  a  special  rating 
for  the  Grown  vassals.  Making  such  allowances  principally 
in  the  case  of  an  assessment  at  a  lower  rate,  regard  being 
had  to  the  other  burdens  imposed  upon  the  tenentes  in  capite, 
the  income-tax  was  suited  to  be  raised  as  a  usual  accompani- 
ment and  supplement  of  a  general  land-tax,  which  it  had 
actually  become. 

8.  The  extension  of  the  land  and  income-tax  to  the  clergy 
had  been  so  far  accompHshed  in  the  preceding  period  that 
the  prelates,  after  some  opposition,  peaceably  paid  the  aids 
and  scutages  imposed  upon  their  great  landed  possessions,  so 
far  as  they  were  held  by  barony,  and  in  such  cases  made 
their  grants  in  common  with  the  temporal  vassals  of  the 
Crown.  On  the  other  hand,  they  resisted  the  taxing  of  their 
other  revenue  arising  from  land  held  by  ordinary  tenure, 
tithes,  offerings,  and  surplice  fees,  etc.,  although  these  had 
contributed  to  the  Baladin  tithes,  and  apparently  also  to  the 
ransom  of  Bichard  I.  But  meanwhile  tiie  papal  rule  had 
accustomed  the  English  clergy  to  a  heavy  taxation  of  their 
whole  income,  and  had  assessed  the  rich  English  ecclesiastics 


362  Constitutional  History  of  England. 

on  a  most  profitable  BoaJe.  The  taxation  of  the  smaller 
livingBy  which  under  other  eircamstanoes  would  have  been 
difficult  to  justify,  could  in  England  be  justified  by  the  dis- 
proportionate amount  of  their  income.  And  now  that  a 
general  income-tax  for  the  lay  population  had  become  the 
rule,  a  time  came  in  which,  influenced  by  a  higher  patriotic 
feeling,  the  English  clergy,  if  they  were  to  pay  income-tax, 
irould  rather  pay  it  to  the  King  than  to  the  Boman  bishop. 
As  a  matter  of  fact  it  was  soon  seen  that  they  made  no  serious 
resistance,  on  being  forced  to  make  payment  to  the  King,  so 
long  as  the  point  of  honour  remained  intact,  so  that  the  clergy 
granted  their  income-tax  through  special  commissioners,  under 
special  arrangements,  and,  as  far  as  possible,  according  to 
a  fixed  rate. 

4.  The  exaction  of  the  tolls  and  duties  on  consumable  goods 
was  certainly  in  some  measure  limited  by  the  usage  of  the 
former  period,  but  was  subject  to  the  police  control  of  the  King, 
and  to  his  right  as  the  arbiter  of  commerce  to  regulate  the 
ports  and  markets,  which  right  frequently  led  to  attachments 
of  property  and  to  special  transactions  with  foreign  and 
native  merchants ;  whilst  (as  people  by  degrees  became  con- 
vinced) the  payments  wrung  from  the  dealers  feU  finally  as 
imposts  upon  the  consumers.  It  became  more  and  more 
majiifest  that  the  exaction  of  indirect  imposts  could  not  well 
be  separated  from  the  grant  of  direct  taxes. 

Such  was  the  state  of  the  taxation  of  the  country,  which 
under  Edward  I.  led  to  a  stormy  crisis,  not  unlike  the  course 
of  events  accompanying  the  origin  of  Magna  Gharta ;  yet  with 
this  material  dmerence,  that  on  this  occasion  of  general  re- 
sistance ofi'ered  to  a  great  monarch  by  his  country,  each  side 
acted  loyally  and  with  confidence  in  the  loyalty  of  the  other. 
Edward,  suffering  under  the  evil  effects  of  the  barons'  war 
and  the  bad  economy  of  his  father,  began  his  reign  with 
financial  embarrassments,  which,  owing  to  his  numerous 
wars,  became  much  aggravated.  The  brilliant  successes  of 
his  rule,  however,  placed  him  in  the  position  of  being  able  to 
appeal  successfully  to  the  patriotic  feelings  of  his  prelates, 
barons,  and  communa,  who,  as  a  rule,  willingly  responded  to 
the  greatest  calls  made  upon  them.  In  the  year  1294,  how* 
ever,  being  compelled  to  extreme  exertions  by  the  military 
events  upon  the  Continent  and  his  obligations  towards  his 
allies,  he  resorted  to  violent  measures,  demanding  not  less 
than  the  haJf  of  the  clerical  revenues,  after  he  had  already 
attached  the  treasure  of  the  Church  and  the  wool  of  the 
merchants ;  yet  after  long  negotiations  he  contented  himself 
in  the  following  year  with  one-tenth  from  the  clergy,  one- 
eleventh  from  the  barons  and  knights,  and  one-seventh  from 
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the  towns.  In  the  ensuing  year,  whilst  the  needs  of  war 
became  intensified,  Pope  Boniface  VIII.,  in  the  bull  **  Clericis 
laicos  "  of  24th  February,  1296,  intervened  with  an  absolute 
prohibition  to  the  clergy  to  pay  any  tax  whatever  out  of  the 
revenues  of  the  Church ;  whereupon  Edward  answered  by 
confiscating  the  estates  appertaining  to  the  archbishop's  see, 
and  declaring  the  whole  of  the  clergy  *'  outside  thid  pale  of 
his  protection "  (that  is,  in  outlawry)^  In  this  critical  situa- 
tion the  great  constable  and  the  marshal,  in  harmony  with 
the  feelings  of  the  Grown  vassals,  refused  to  do  their  services 
for  the  expedition  to  Gascony,  withdrew  after  a  violent  alter- 
cation, and  prepared  for  armed  resistance.  Edward,  thus 
hard  pressed,  again  resorted  to  a  distraint  upon  all  the  wool 
of  the  merchants,  to  the  imposition  of  heavy  payments  in 
kind  upon  the  counties,  and  then  to  a  levy  of  all  those 
capable  of  bearing  arms,  including  both  feudal  vassals,  and 
all  tenants  of  £20  value.  Thus  at  length  the  whole  of  the 
people,  with  the  city  of  London  at  their  head,  were  driven  to 
resistance,  with  the  clergy  in  outlawry,  and  the  barons  in 
ajrms;  and  again  did  the  two  great  officers  of  the  feudal 
army  refuse  to  do  their  feudal  duty,  and  left  the  army.  Yet 
the  King  succeeded,  by  irregular  negotiations,  in  obtaining 
one-eighth  from  the  barons  and  knights,  one-fifth  from  the 
towns,  and  a  proportionate  amount  from  the  clergy,  with 
whom  conciliatory  negotiations  were  carried  on^  In  this 
state  of  affairs,  on  the  22nd  August,  1297>  the  King  was 
obliged  to  join  his  army  on  the  Continent,  leaving  behind 
him  his  son  and  a  council  of  regency,  which  latter  forthwith 
found  itself  compelled  to  enter  into  negotiations  with  the  dis- 
contented earls  and  a  strong  armed  force.  Their  demand 
aimed  at  the  renewal  and  completion  of  Magna  Charta  by  a 
clause  concerning  the  general  right  of  the  estates  to  consent  to 
all  grants  of  taxes.  The  Prince  Begent,  with  the  concurrence 
of  his  council,  accepted  the  proposal,  and  signed  it  on  the  12th 
October,  1295«  In  consideration  of  the  internal  and  external 
position  of  the  country,  Edward  I.  ratified  these  proceedings 
on  the  6th  November,  1295,  in  a  charter  dated  from  Ghent 
(Foedera,  i.  880),  with  the  magnanimous  resolution  to  keep 
his  royal  word,  to  which,  as  a  fact,  he  did  remain  true. 
This  Confirmatio  Chartarum,  in  a  French  and  in  a  Latin 
text,  contains  a  fundamental  law  which  may  be  compared 
with  that  of  Magna  Charta,  to  the  undying  glory  of  the 
monarchy,  in  contrast  to  the  events  of  1215.  The  French 
text  (Statutes  of  the  Bealm,  i.  124,  125),  which  was  incor- 
porated into  the  collection  of  statutes,  is  the  authentic  text ; 
the  less  perfect  Latin  text,  however,  as  statutiim  de  taUagio 
nan  eoncedendo,  has  been  repeatedly  acknowledged,  in  the 
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judgments  of  the  courts,  to  be  a  fundamental  law  of  the 
realm.  (2) 

The  right  of  the  estates  of  the  realm,  at  this  time  con- 
sisting of  the  prelates,  barons,  and  communitates  together,  to 
grant  taxes,  had  now  become  so  unconditionally  acknowledged 
that  an  increase  of  the  toUs  and  indirect  taxes,  without  the 
express  consent  of  Parliament,  was  unequivocaUy  excluded  by 
the  framing  of  the  Act  in  its  authentic  French  text — 

^^  E  atisi  avoms  grante  as  evesques  et  as  c&ntes  et  barons  et  a 
tote  la  communatUe  de  la  terre,  que  mes  pur  nut  busoigne  tien 
mcmere  dee  aides,  raises,  ne  prises,  de  notre  roiaume  ne  pren- 
drams,  fors  que  par  commun  assent  de  tut  le  roiaume,  sauf  les 
aunciennes  aides  et  prises  dues  et  cvstumees.*' 

The  right  to  grant  taxes,  which  had  been  ccmtinuously  con- 
tended for  since  Magna  Oharta  (1215),  had  at  length,  after  the 
course  of  a  century,  been  won,  and  won,  moreover,  upon  the 
broad  basis  of  the  right  of  those  classes  who  actually  paid 
the  State  taxes. 

The  individual  tax-paying  groups  still  for  a  long  while  made 
their  grants  separately.  But  from  the  time  oi  Edward  II. 
the  tendency  to  make  the  direct  taxes  correspond  in  respect 
of  both  time  and  amount  became  evident.  The  common 
interest  required  a  uniform  scale.  If  this  was  to  be  attained 
it  was  necessary  to  meet  together  for  deliberation ;  the  King 
for  his  demesnes,  the  barons  for  their  baronies  and  mediate 
towns,  the  clergy  for  their  estates,  the  knights  for  themselves 
and  tiieir  tenants,  the  towns  for  their  commvmtas.  With  a 
judicious  perception  of  their  common  interest  they  now  gradu- 
ally join  together ;  at  first  the  knights  and  the  towns,  next 
the  commons  and  the  lords,  then  all  the  component  elements 
of  Parliament;  so  that  the  granting  of  taxes  passes  into  a 
form  similar  to  that  of  the  legislation.  In  2  Bichard  II.  this 
relation  had  become  so  far  consolidated  that  a  Magnvm  Con^ 


(2)  The  events  leading  to  the  origin 
of  the  statute  25  Edwaid  I.  stat.  1,  o. 
5,  6  (1297X  aie  leferred  to  in  detail, 
with  the  addition  of  the  French  and 
Latin  text  in  Btubhs  (Select  Charters, 
pp.  487,  498);  the  French  text  with 
an  English  translation  ia  in  the  Sta- 
tutes of  the  Realm  (pp.  124,  125). 
The  Latin  text  with  the  heading, 
^ArlieuU  xnaerH  in  Magna  Charta**  is 
given  by  Walter  de  Hemingburgh  (ii. 
153,  154),  with  considerable  onussions 
in  comparison  with  the  French  text 
The  Latin  text  is  apparently  the  in- 
complete draft  laid  before  the  regent 
for  his  ratification,  and  not  confirmed 
by  any  ofQcial  document,  but  which 
was  recognized  in  the  preamble  of  the 


Petition  of  Bight  under  Charles  I.  ki 
the  following  form  as  a  statute  reoog^ 
nized  by  legal  decisions : — 

**  ^tt&um  tcMafjium  vaJ  OMxiUvim  peat 
not  vel  luaredes  no8tiro$  de  ctUero  in 
regno  noetro  imponatwr  eeu  levehtr  tins 
wluntate  ei  oseeMU  oommufM  mrckiepit^ 
ooporum,  ^pieeoporum  el  dUorum  pra&- 
hUorum,  eomitum,  haronum^  mimim^ 
burgennitm  et  aliorum  Uberormn  homi' 
nkm  in  regno  noetto.** 

On  the  demand  of  the  barons  thia 
transaction  was,  with  repeated  con- 
firmations (1299,  IdOO,  1301X  united 
with  Magna  Charta,  of  which  that  of 
the  year  1301  is  counted  as  the  thirty- 
second  confirmation. 
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cUium  of  the  prelates  and  barons  declares  itself  incompetent 
to  grant  taxes  without  commoners.  In  straits  for  money  the 
later  kings  certainly  endeavour  from  time  to  time  to  evade 
this  acknowledged  principle,  by  having  recourse  to  an  older 
special  title,  sometimes  in  their  character  of  owners  of 
demesnes,  sometimes  as  feudal  suzerains,  and  sometimes 
as  wardens  of  ports.  But  as  lords,  knights,  and  towns  hold 
together  in  defence  of  their  common  interests,  the  attempts  all 
fail,  and  at  the  close  of  the  period  the  guarantee  is  repeated 
by  Bichard  III. 

To  understand  the  spirit  of  these  grants  of  taxes  the  word 
of  Edward  I.  is  of  importance  which  declared  that  the  taxes 
proposed  to  be  granted  were  "/or  the  common  profit  of  the 
realm :  "  that  is,  he  had  renounced  a  portion  of  his  personal 
rule  in  exchange  for  a  national  taxation,  which  caused  a 
number  of  objections  to  fall  to  the  ground ;  but  in  the  stead 
of  these  there  arose  the  claim  of  the  estates  to  inquire  into 
the  purpose  and  the  means.  The  principle  that  all  measures 
for  imposing  taxes  with  regard  to  the  extraordinary  revenue 
of  the  King  are  in  the  nature  of  a  compact,  has  never  been 
given  up.  The  money  bills  have  never  been  brought  into 
the  normal  form  of  the  statutes ;  they  never  received  any 
formal  assent  of  the  King,  to  whom  they  were  moreover 
addressed  in  a  formal  document,  which  was  subsequently 
entered  upon  the  Parliamentary  records.  The  last  instance 
of  a  grant  in  separate  resolutions  was  in  18  Edward  lU.  In 
the  later  protocols  both  houses  were  mentioned  together, 
frequently  with  the  remark  that  a  common  deliberation  had 
preceded.  The  old  names  for  the  various  taxes,  auxiHa^ 
scutagia^  hydagia^  taUagia,  were  for  some  time  mentioned  side 
by  side ;  the  interests  of  the  tax-paying  estates  came  into 
manifold  collisions ;  and  numerous  experiments  in  taxation 
were  tried.**  The  landed  interest  especially  from  time  to 
time  endeavoured  to  alleviate  its  heavy  burdens  of  taxation 
by  payments  in  kind,  by  poll  taxes,  taxation  according  to 
parishes,  and  by  a  progressive  income-tax.  All  these  varia- 
tions, however,  are  out  ephemeral  attempts  when  compared 
with  the  established  system  of  English  taxation,  which 
blends  together  at  last  (1)  all  land-rates  into  a  general  land- 
tax;  (2)  all  personal  rates  into  a  uniform  income-tax;  and 
(8)  all  tolls  and  indirect  taxes  into  a  general  tariff ;  so  that 
the  last-named  become  an  appropriate  permanent  revenue  of 
the  Grown,  which  in  later  times  is  guaranteed  to  the  King  as 
a  grant  for  life. 

**  The  long  eeries  of  these  yariable      ennmerated  in  the  exeunua  at  the  end 
experiments  in  taxation,  down  to  the      of  this  chapter, 
close  of  the  Middle  Ages,  will  be  found 
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The  right  of  the  estates  to  grant  taxes,  thus  attained,  is, 
indeed,  a  normal  legal  creation.  The  separate  rights  of  the 
Tarions  classes  of  society  amalgamate  and  become  merged  in 
a  common  and  joint  consent.  Whilst  the  tax-paying  groups 
in  Germany,  separated  as  they  are  into  cwrimy  only  hold 
together  in  case  of  necessity,  but  then  fall  asunder,  the 
peculiarity  of  England  lies  in  the  serious  and  permanent 
amalgamation  of  the  estates.  As  lords,  knights,  and  towns 
acknowledge  an  essentially  similar  liability  to  pay  taxes, 
seeing  that  they  have  under  a  uniform  pressure  learned  the 
necessity  of  holding  together,  there  remains  to  them  also  the 
consciousness  of  their  common  interest.  The  great  landed 
proprietors  enjoy  no  exemption  from  taxation,  no  judicial 
authority,  no  right  to  represent  the  taxation  of  their  tenants ; 
therefore  it  is  that  England  presents  to  us  a  ph^iomenon 
which  was  impossible  in  Germany  in  the  Middle  Ages, 
namely,  that  of  a  union  of  the  estates  of  the  realm  and  the 
provinces  (lords,  prelates  of  the  realm,  knights,  and  towns)^ 
into  a  single  parliamentary  body. 

II.  The  pfurticipation  of  the  commoners  in  the  current 
business  of  the  realm  developed  itself  in  the  form  of  i^titions^ 

common  Qtiebancef^)  motions,  and  imptacj^nuntsk 

The  ^scussion  of  the  grievances  belonged  hitherto,  by 
virtue  of  their  judicial  and  administrative  nature,  to  the  royal 
council  and  the  great  council.  They  were  received  by  the 
receivers^  reported  by  the  triers  and  atuUtorSy  and  referred  to 
the  competent  department.  The  mode  in  which  the  petitions 
were  sorted,  distinguishing  those  to  the  ''  ChanceUor,"  ta 
the  *'  Exchequer,''  and  to  the  *'  Justices,^  corresponds  to  the 
division  of  the  departments  of  State.  At  least  nine-tenths 
of  the  petitions  have  reference  to  the  administration  of  law. 
The  commoners  for  a  long  time  still  acknowledged,  both  in 
form  and  fact,  that  they  represented  the  interests  of  the  tax- 
paying  classes  and  the  country,  whilst  the  office  of  guarding 
the  legal  and  administrative  organization  of  the  country 
belonged  in  the  first  place  to  the  prelates  and  magnates.  (2^) 


(2*)  The  baais  of  a  long  chain  of 
petitions  is  formed  by  Magna  Gfaarta 
and  its  ezeontory  statutes,  which  like 
a  written  constitutional  document,  be- 
come the  basis  of  definite  demands 
upon  the  administration  of  the  realm. 
'fhe  monarchy  acknowledges  the  obli- 
gation of  carrying  out  Magna  Charta, 
which  had  been  so  frequently  repeated, 
and  tibat  not  in  the  way  of  royal  favour, 
but  ex  debito  justitim.  Of  course  doubts 
as  to  the  interpretation  of  those  clauses, 
with  which  ^e  council  defended  with 
great  consistenoy  the  necessary  rights 


of  the  State  against  extravagant  claims, 
continually  arose.  The  number  of  peti- 
tions gradually  inoreased  in  a  consider- 
able degree.  In  1  Bichard  U.,  fox 
instance,  sixty-nine  petitions  were  pre- 
sented by  the  commim«to<«8,  fourteen 
by  the  clergy,  nine  by  the  city  of 
London^etc  A  petition  granted  formed 
a  precedent,  strengthening  each  sub- 
sequent one.  In  the  most  important 
cases  redress  is  made  by  a  new  statute, 
which  by  its  exact  phrajseology  was 
intended  to  render  the  reourreuoe  of 
the  same  abuse  impossible.    A  good 
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The  first  appearance  of  the  commoners  is  accordingly,  as 
recorded  in  the  official  language  of  the  time,  very  modest; 
*^  vos  humbles,  pawres  communes  prient  et  sfwppUent  powr  Dieu 
et  en  omvre  de  chcmte,^  is  a  usual  formula.  The  King  in 
eouneU  is  the  active  government,  as  regards  the  petitions ;  to 
bim  belongs  the  judicial  power,  the  granting  of  new  legal 
remedies,  the  decision  of  the  cases,  or  their  reference  to  this 
eourt  or  that«  In  its  dealings  with  the  royal  government^ 
even  the  assembly  of  the  prelates  and  barons  in  this  depart- 
ment appears  only  as  an  extended  council.  The  final  publica- 
tion of  the  resolutions  was  the  province  of  the  council ;  the 
memoranda  of  the  proceedings  were,  like  other  records  of 
the  central  government,  kept  by  the  clerks  of  the  Chancellor. 

But  the  whole  of  the  Middle  Ages  is  a  practical  refutation 
(rf  the  theory  of  an  executive  power  itk  absftrcusto.  The  motions 
of  the  eommoners  and  the  petitions  which  they  recommended, 
gain  with  each  ensuing  generation  a  stronger  stress^  which 
metamorphosed  their  right  of  praying  into  a  virtual  right  of 
eo-resolution.  In  the  background  of  this  increasing  power 
there  lay  the  importance  of  the  county  and  borough  property 
and  the  power  of  taxing  it^  the  granting  of  taxes,  the  per- 
petual combination  of  *' complaints  and  contributions," — a 
situation  in  which  it  did  not  very  often  fail  *'  that  a  bill  was 
passed  in  such  suitable  company."  (2^) 


instanoo  occurred  in  20  Edward  HI., 
when  the  complaint  touching  the  oom- 
miesions  of  array  tssning  flrom  the 
Ohanoer7,and  that  the  King  employed 
the  county  militia  in  foreign  wars 
without  the  consent  of  Parliament^ 
waa  followed  by  the  ttal  25  Edward 
in.Btat.5,o.& 

(2*0  The  actual  compelling  power, 
which  gives  eflbct  to  the  motions,  1b 
the  right  to  grant  taxes.  So  soon  as 
the  Commons  feel  their  co-ordination 
in  the  granting  of  the  taxes,  they  follow 
the  example  of  the  terons  in  attadiing 
conditions  to  the  subsidies.  As  early 
as  2  Edward  11.,  a  twenty-fifth   was 

Cted  under  the  condition  that  the 
J  should  redress  eight  grievances 
which  were  laid  before  him,  which  he 

Sromised  to  do.  In  18  Edward  III.  we 
nd  similar  conditions  made,  which 
were  frequently  repeated  in  the  conise 
of  this  long  reign.  In  22  Edward  III. 
three-fifteenths  were  granted  undei 
the  condition  that  for  the  future  no 
taUagium,  or  compulsory  loan,  or  any 
other  impost  should  be  levied  by  the 
King's  council  without  the  grant  and 
consent  of  the  Oommons  in  Parliament 
aiwomblrtrt,  and  that  this  should  be 


guaranteed  by  statute.  Still  bolder 
towards  a  regency,  in  2  Richard  II., 
they  grant  sopnlies  under  the  conditioa 
that  the  King  oe  pleased  to  declare  in 
what  way  the  great  sums  which  had 
been  mnted  for  the  war  had  been 
expended.  The  answer  ran,  that  there 
had  nevef  as  vet  been  any  account 
rendered  of  subeidies,  but  that  the 
demand  shouM  be  acceded  to,  without 
establishing  any  preoedent  for  the 
ftiture  (Parry,  140).  Shortly  after- 
wards, the  Lower  House  received 
notice  that  the  oflScers  of  the  £xohe« 
quer  were  ready  to  present  their  ac- 
counts. At  the  request  of  the  Oommons 
nine  commissioners  were  appointed  to 
examine  into  the  condition  of  the 
revenue,  and  the  disposal  of  the  per- 
sonal property  of  the  deceased  King 
In  3  Richard  n.  they  grant  a  subsidy 
with  the  request  to  the  King,  that  he 
may  be  pleased  not  to  convene  another 
Parliament  to  tax  his  poor  Oommone 
until  one  year  after  date  C*Parl. 
History,"  i.  357).  With  regard  to  the 
presentation  of  aooounte,  Henry  IV. 
had,  in  1406,  again  returned  the  proud 
answer:  ** Kings  do  not  present  ao* 
counts."    But  in  the  very  next  year 
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The  Commons  first  of  all  demand  to  be  informed  of  the 
petitions  that  flowed  in  from  the  most  various  sources.  As 
early  as  8  Edward  II.  we  meet  with  ''receivers  of  petitions" 
also  in  the  Commons.  After  the  manner  of  the  Magnum 
Concilium,  in  12  Edward  III.,  there  was  also  conceded  them  a 
share  in  the  appointment  of  the  reporters,  although  they  have 
no  right  of  decision  and  no  participation  in  the  resolutions 
of  the  great  council.  Their  altered  position  became  also 
gradually  apparent  in  the  phraseology  of  the  time.  The 
'' humhleB  pauvres  commtmes**  are  called  under  Bichard  II. 
''the  right  wise^  right  honourable,  worthy  and  discreet  Com- 
mons." The  petitioners  outside  the  House  now  also  address 
their  requests  to  the  right  honourable  House  of  Commons 
itself.  The  custom  of  presenting  private  petitions  immediately 
to  the  Lower  House,  with  the  desire  that  the  House  be  pleased 
to  exert  its  influence  with  the  King,  occurs  for  the  first  time 
under  Henry  IV.  Such  petitions  are  now  directed  some- 
times to  the  King,  sometimes  to  the  King  in  council,  some* 
times  to  the  King,  Lords,  and  Commons,  sometimes  to  the 
Lords  and  Commons,  and  sometimes  to  the  Commons  alone, 
with  the  request  to  use  their  good  offices  with  the  King  and 
the  council.  The  answer  to  the  complaints  was  generally 
made  known  at  the  close  of  the  proceedings,  that  is,  after 
the  votes  of  money  supplies.  The  attempts  to  reverse  this 
were  at  first  frustrated,  but  finally  allowed  to  prevail  in  cases 
of  pecuniary  distress.  The  right  of  being  informed  as  to 
the  employment  of  the  moneys  previously  voted  appeared  at 
an  early  period  almost  inseparable  from  votes  of  money.  A 
claim  of  this  description  is  met  with  for  the  first  time  at  the 
commencement  of  lUchard  II.'s  reign ;  it  was  at  once  granted, 
saving  all  precedents  for  the  future,  and  was  repeated  in 
critical  times,  without,  however,  leading  to  a  system  of 
periodical  presentation  of  accounts.  (2®) 


a  presentation  of  aooonnts  is  made  to 
the  Lower  Hoose^  and  the  yietory  thus 
won  was  never  again  formally  oaUed 
in  question. 

(2^)  The  order  in  which  subsidies 
and  grievances  were  to  be  taken  be- 
oame  early  a  contested  poini  The 
council,  in  proportion  to  the  urgency 
of  the  grievances  and  pecuniary  needs, 
from  tune  to  time  accedes  to  the  de- 
mand made  upon  it  to  answer  the 
complaints  before  taking  the  vote  of 
supplies.  But  acts  of  grace  on  the 
part  of  the  Crown  are  never  to  be  made 
dependent  upon  such  conditions  (5 
Bichard  II.;  Parry,  145).  Amidst  the 
manifold  pressures  of  Henry  the 
Fourth's   reign,  and  in   the   further 


course  of  the  house  of  Lancaster,  the 
right  of  the  Oommons  to  make  con- 
ditions for  the  employment  of  the  sub- 
sidies, to  demand  the  presentation  of 
accounts  in  cases  of  a  partioular  kind 
and  to  summon  the  officials  charged 
with  such  presentation,  to  recommend 
retrenchment  in  certain  branches  of  the 
public  expenditure,  and  to  make  the 
granting  of  fresh  subsidies  dependent 
upon  the  redress  of  certain  national 
grievances,  was  established  by  many 
precedents  (Hallam,  iiL  84).  The  dis- 
pute as  to  the  antecedent  redress  of 
the  grievance  was  in  practice  settled 
thus,  that  the  grant  of  money  was  as 
fSftr  as  possible  put  off  until  the  last  day 
of  the  session.    The  custom  of  giving 
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After  the  growing  influence  of  the  Commons  had  begun  to 
make  itself  felt,  their  advice  was  frequently  asked  in  the 
general  affairs  of  the  country  on  the  initiative  of  the  Govern- 
ment itself.  This  course  often  meets  with  resistance  on  the 
part  of  the  Commons,  who  foresee  a  grant  of  money  as  the 
consequence  of  their  advice.  In  28  Edward  III.  they  declare, 
with  reference  to  a  treaty  of  peace  laid  before  them,  that 
''what  was  pleasing  to  the  King  and  the  GVan&er,  would  be 
also  agreeable  to  them."  In  48  Edward  III.,  however,  they 
resolve,  together  with  the  Lords,  that  the  King  may  with 
right  and  good  conscience  again  adopt  the  title  of  King  of 
France ;  at  the  same  time  the  renewal  of  the  war  was  voted, 
and  a  subsidy  granted.  It  was  consequently  declared,  after 
such  reference,  ''  that  the  war  had  been  undertaken  with  the 
general  consent  of  all  Lords  and  Commons  of  the  kingdom 
in  various  parliaments,"  from  which  the  central  government 
did  not  fail  to  draw  far-reaching  deductions.  In  7  Bichard  II. 
the  Commons  refuse  to  declare  either  for  war  or  peace,  but 
assert  after  much  urging  that  they  were  more  for  peace  (Pari. 
Hist.  i.  880).  The  immediate  interference  of  the  Commons 
with  the  appointment  of  the  royal  ministers,  on  the  other 
hand,  and  an  immediate  direction  of  the  proceedings  of  the 
government  in  the  council,  is  only  met  with  as  an  expression 
of  revolutionary  feelings,  and  always  under  the  guidance  of 
the  parties  in  the  House  of  Lords.  In  5  Edward  H.  they 
make  common  cause  with  the  Lords  to  secure  the  somewhat 
violent  appointment  of  the  ''  ordainers  "  as  a  regency-council  ; 
just  as  in  later  times  they  did  when  a  reaction  had  taken 
place  to  obtain  their  dismissals  In  15  Edward  III.  an  ex- 
travagant petition  was  presented,  the  aim  of  which  was  the 
appointment  of  the  justices  and  ministers  in  Parliament,  and 
which  was  in  the  main  acceded  to,  though  under  protest  of 
the  royaJ  council.  Meanwhile  by  proclamation  to  the  sheriffs, 
the  Emg,  after  the  close  of  Parliament,  declared  the  statute 
that  had  thus  been  passed  to  have  been  wrung  from  him 
against  his  will,  and  accordingly  null  and  void,  and  two  years 
later  Parliament  agreed  to  its  formal  repeal.  At  the  close 
of  the  reign  of  Edward  III.  and  on  Bichard  the  Second's 
accession,  the  Commons  were  incited  by  the  personal  in- 
capacity of  the  King  to  govern,  and  by  those  members  of 
the  royal  family  who  were  nearest  the  throne,  to  actions 

a  general  name  to  the  grants  made  for  of  the  coast ; "  the  remainB  of  the  old 

definite  purpoeeB  dates  from  the  reign  Grown  lands  were  reserved  for  the  ex- 

of  Bichard  II.  and  Henry  IV.    The  penditnre  of  the  household;  a  portion 

larger  grants  were  as  a  role  described  of  the   poundage  and  of  the  subsidy 

**for  the  defence  of  the  realm";  ton-  upon  wool  for  the  defence  of  Calais 

nage  and  poundage,  **  for  the  protection  (Stubbs,  ill.  264). 

2b 
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which  exceeded  their  competence.  Under  Henry  lY.  it  is 
the  usurpation  of  the  throne  which^  combined  with  the  speedy 
unpopularity  of  the  King,  produced  encroachments;  in  5 
Henry  IV,  motions  for  the  removal  of  certain  persons  from 
court ;  in  7  Henry  lY.  motions  approving  the  appointment 
of  certain  persons  of  the  royal  council,  and  in  consideration 
thereof  granting  subsidies ;  in  8  Henry  lY.  thirty-one  articles 
which  positively  force  the  council  upon  the  King.  But  all 
such  encroachments  were  neutralized  under  the  same  reign. 
Somewhat  different  was  the  co-operation  of  the  Commons  in 
the  functions  of  regency  during  the  ndnority  or  lunacy  of  a 
king,  which,  owing  to  the  want  of  an  established  regency- 
statute,  devolved  principaUy  upon  the  Magnum  Concilium^ 
together  with  a  certain  co-operation  of  the  ComrnonB,  depen- 
dent upon  power,  influence,  and  party  feeling,  as  well  as 
upon  the  temporary  state  of  affairs  at  court.  For  instance, 
in  50  Edward  III.  the  Commons  recommend  that  the  royal 
council  be  increased  in  order  to  be  permanently  near  the 
person  of  the  King,  who  was  in  his  dotage ;  which  was  with 
certain  provisoes  agreed  to.  On  the  accession  of  the  minor, 
Bichar-d  H.,  the  Speaker  moved  that  eight  persons  be  appointed 
permanent  counsellors  of  the  King;  then,  later,  that  the 
Chancellor,  the  Treasurer^  the  great  officers  and  counsellors 
be  appointed  by  the  Parliament.  We  may  also  regard  as 
special  cases  the  proceedings  on  the  accession  of  Henry  YL» 
and  on  the  later  regency  of  the  Duke  of  York.  Apart  from 
cases  of  a  personal  incapacity  to  govern,  an  immediate  in- 
fluence of  the  Commons  upon  the  members  and  the  procedure 
of  the  supreme  government  always  worked  badly,  and  was 
discarded  ^fter  a  short  time. 

On  the  other  hand  the  application  of  the  right  of  motion 
to  the  impeachment  of  executive  ofGoers  of  the  royal  council 
was  significant  The  Norman  administrative  law  had  made 
the  prosecution  of  <;rimes,  as  being  a  part  of  the  maintenance 
of  the  peace,  a  common  duty,  and  thus  formed  a  communal 
right  of  indictment.  As  the  communUas  of  the  county  brings 
its  official  presentments  as  public  indictments,  as  after 
Edward  HL  the  grand  inquest  became  even  the  regular  in- 
strument of  indictment,  so  the  communitatea  united  in  Parlia- 
ment could  not  with  consistency  be  denied  the  right  of 
accusation.  As  communitas  regni  they  begin  to  make  use. of 
this  right  for  the  first  time  in  51  Edward  HI.  (1876),  in  the 
manner  of  a  presentment  by  the  county  jury.  Under  Bichard 
n.  the  accusations  became  numerous.  The  power  of  such  an 
accuser  and  the  high  position  of  such  an  accused  person  natur- 
ally rendered  these  cases  the  subjects  of  the  highest  reserved 
jurisdiction;  accordingly  they  are  addressed  to  the  King  in  the 
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great  coujicil,  and  thus  begins  the  system  of  impeachments 
by  the  Lower  House  before  the  Upper  House.  (2**)  Proceed- 
ing as  it  did  from  high  quarters,  the  right  of  impeachment 
was,  like  the  right  of  petitioning,  certainly  dependent  upon 
the  actual  balance  of  power,  and  was  accordingly  fluctuating. 
But  the  advance  showed  itself  most  persistent  in  the 
transition  of  the  right  of  petition  into  a  participation  in  the 
legislation. 

III.  W^  yattictoatton  af  ^  commoners  tn  bgfslatfon  pro- 
ceeded from  the  development  of  their  right  of  petition.  In 
the  cases  in  which  a  national  grievance  could  not  be  redressed 
by  the  existing  law,  and  in  which  accordingly  a  new  ordinance 
was  needed  for  such  redress,  the  ordinance  as  a  constitutional 
measure  proceeded  from  the  King  in  council,  in  more  impor- 
tant cases  (after  Edward  I.)  with  the  consent  of  the  prelates 
and  barons  in  the  great  council  A  consent  of  the  commoners 
was  not  yet  spoken  of;  but  the  petition  itself  involved  the 
consent  of  the  Commons,  and  therewith  also  their  previous 
sanction  to  the  statute  that  was  to  be  passed.  The  growing 
authori<|y  of  the  Commons  gradually  gives  such  a  value  to 
this  virtual  consent,  that  their  actual  consent  begins  to  be 
formally  mentioned,  as  was  done  on  one  occasion  in  the  last 


(^)  The  right  of  impeaehment  hegixiB 
in  51  Edward  IIL,  in  a  time  of  great 
administrative  abusea  under  a  King  in 
hifl  dotage.  The  great  political  irials 
begin  as  early  as  Richard  U.  In  7 
Biohard  IL  the  Oommona  petition 
against  the  Bishop  of  Norwich  and 
others,  who  are  maile  defendants.  In 
10  Bichard  II,  they  determine  on  the 
impeachment  of  the  Lord  Ohanoellor, 
the  Earl  of  Suffolk,  who  was  arrested 
and  afterwards  condemned.  Shortly 
afterwards  the  accusation  of  the  radges 
takes  place,  which  ends  with  the 
sentence  of  death  which  has  been 
already  mentioned.  In  21  Biohard  II. 
after  a  re-action  has  ensued,  they  im- 
peach the  Archbishop  of  Canterbury, 
who  was  condemned  to  banishment  for 
high  treason.  Other  lords  were  put  on 
their  trial  by  the  Lords  Appellant 
and  were  condemned.  At  first  there 
alternately  appeared  also  an  appeal 
(private  accusation),  with  proof  by  duel 
or  witnesses,  but  tiiis  was  expressly 
abolished  by  Henry  lY.  The  accusa- 
tion by  the  Lower  House  in  a  body, 
after  the  fashion  of  a  presentment  of 
the  county  jury,  is  apparently  the  rule. 
The  ensuing  reigns  of  Henry  IV.  and  Y., 
however,  give  rarliament  no  cause  to 
put  ministers  on  their  trial ;  Henry  I Y. 


Tather  gave  way  with  isomparative  ease 
'to  the  urgent  complaints,  by  frequently 
dwnging  his  ministers.  But  under 
Henry  YL  the  accusations  are  renewed, 
beginning  in  Suffolk's  case  in  the  form 
-recognized  by  the  legislature,  i.e,  by  a 
^  biU  of  attainder,**  which  overrides  the 
customary  forms  of  the  judicial  proce- 
dure. A  participation  of  the  Ck)mmons 
■•in  the  judicial  business  of  the  oouncil 
and  the  great  council  was  not  as  yet 
^ined.  In  the  tumultuous  prooeed- 
mgs  accompanying  the  deposition  of 
Bichard  II.,  the  Commons,  as  members 
of  the  selected  commission,  co-operated 
and  assented.  In  1  'Henir  Iv.  thev 
expressly  move  that 'they  do  not  wish 
to  be  regarded  as  parties  to  the  sentence 
which  condemnea  Bichard  to  life-long 
imprisonment,  **  as  such  sentences  be- 
long exclusively  to  the  King  and  the 
lords."  The  answer  ran  that  the  Com- 
mons were  petitioners  and  movers,  but 
that  the  King  and  the  lords  had  ever 
had  and  should  have  the  right  of  living 
judgment  in  Parliament ;  with  the  re- 
servation that  in  the  statutes  that  were 
to  be  passed,  or  in  grants  and  subsidies, 
or  in  grants  for  the  common  advantage 
of  the  realm,  the  King  wished  to  have 
their  advice  and  consent. 
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year  of  the  reign  of  Edward  I.,  and  several  times  under 
Edward  U.  These  proceedings  are  repeated^  as  in  the  assem- 
blies of  notables  under  Henry  IL  and  III.  The  mention  of 
the  consent,  which  is  at  first  only  made  use  of  as  suitable, 
becomes  gradually  a  claim  within  a  certain  range,  which  is 
ever  becoming  wider.  The  turning  point  in  this  situation  is 
the  long  and  financially  embarrassed  reign  of  Edward  III., 
in  which  there  was,  from  year  to  year,  the  continual  necessity 
to  summon  complete  Parliaments,  in  all  not  less  than  seventy 
times.  The  Commons,  who,  until  then,  had  been  only  occa- 
sionally mentioned  in  connection  with  parliamentary  statutes, 
are  from  this  time  seldom  omitted — ^nay,  their  assistance  be- 
came more  and  more  frequently  mentioned  in  the  preamble 
to  the  statutes.  The  usual  style  now  distinguishes  motion 
and  consent ;  the  King  issues  decrees  on  motion  of  the  Com- 
mons with  the  sanction  of  the  lords  and  prelates.  The  rolls 
of  Parliament  prove  that  in  reality  the  more  important 
statutes  emanated  from  them.  From  such  an  initiative  to 
a  right  of  consent  there  was  now  only  one  step.  Edward  III., 
embarrassed  for  money,  and  anxious  to  gain  a  counterpoise 
to  the  great  barons,  saw  himself  at  the  close  of  his  reign 
forced  to  a  concession  Ksouched  in  general  terms.  An  express 
recognition  of  the  right  follows-  in  6  Bichard  11. 

After  1884  no  more  special  summonses  were  issued,  but 
only  general  ones  for  universal  national  affairs ;  and  there 
now  begins  (as  in  the  Lords)  the  usual  dating  back  of  the 
pretensions  of  the  estates.  In  a  petition  of  2  Henry  Y.  the 
Commons  declare  it  to  be  the  ''  liberty  of  the  Commons  that 
no  statute  be  passed  without  their  consent ;  that  they  have 
ever  been  consenting  parties  as  well  as  petitioners,  and 
accordingly  request  that  for  the  future  nothing  be  added  to 
or  taken  away  from  their  petitions."  In  answer  to  this,  the 
£ing  assented  that  they  should  for  the  future  in  no  case  be 
bound  without  their  consent  (Bot.  Pari.  2,  Hen.  Y.).  As  after 
Edward  H.  the  dominant  influence  of  the  Lords  became  dis- 
cernible in  the  use  of  the  French  language  in  the  statutes,  so 
after  5  Henry  lY.  instances  of  the  use  of  the  English  tongue 
begin  to  be  apparent  as  symptoms  of  the  growing  influence 
of  the  Commons.  As  early  as  the  Parliament  of  1362  the 
use  of  the  English  language  had  been  introduced  in  officiid 
transactions.  The  Parliament  of  1865  opened  with  a  speech 
in  English,  and  was  probably  also  dismissed  by  Edward  III. 
in  English  (Stubbs,  iii.  478).  From  the  time  of  Henry  VI.  it 
was  the  custom  to  bring  in  the  motions  at  once  in  the  form 
of  a  bill.  From  Henry  YH.  the  right  of  the  Commons  to 
assent  was  expressed  in  precisely  the  same  manner  as  that 
of  the  Lords.    The  preamble  of  the  parliamentary  statutes 
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as  it  stands  d.t  present  has,  however,  been  only  framed  since 
the  time  of  Queen  Mary.  (8*) 

Hand  in  hand  with  the  acknowledged  right  of  the  Com- 
mons to  assent,  there  became  developed  mider  the  long  reign 
of  Edward  III.  the  legal  conception  by  which  the  decrees 
promulgated  with  the  assent  of  the  estates  exercise  a  force 
of  a  stronger  and  mcore  permanent  kind,  so  that  what  had 
been  ordained  by  the  King  with  the  consent  of  the  Lords 
and  Commons,  could  not  be  altered  without  the  consent  of 
all  parties.  It  is  the  legal  logic-  of  the  German  law,  which 
here  again  comes  into  play.  If  the  jus  terrm  can  only  be 
altered  by  ordinance  consensu  meliorum  feme,  the  common 
law,  altered  with  this  consent,  becomes  itself  again  jus  terra, 
which  can  only  be  altered  consensu  meliorum  terrse;  that  is 
now,  only  with  the  consent  of  the  Commons.  The  Innding 
force  of  the  royal  right  of  ordaining  is  upheld  in  principle, 


(3*)  The  i>artici|>ation  of  the  Com- 
mons in  legislation  became  matured 
in  the  course  of  about  twa  generations. 
There  is  no  doubt  that  under  Edward 
I.  only  a  deliberative  yoice  of  the  com- 
moners was  intended.    This  was  ex- 
pressed in  the  form  ef  their  summons : 
**  Ad  fcunendum  quod  de  eommuni  oon- 
eUio  ordinabitur**  (in  26  Edw.  I.,  28 
Edw.  I.,  7  Edw.  II.,  and  for  some  time 
afterwards)i      In   35   Edward  I.  the 
statute  of  Carlisle  contained  for  the 
first  time  the  following:  **Ihminu$  Bex 
post  deliberaoionem  plenariam  et  trao- 
tatwn  cum  ComUibits^  Bavonibus,  pro- 
oeribua  et  aliis  nobihbua  ae  eommunu 
tatibus  regni  8Uf\  liMtum  in  prxmissis, 
de  conaeneu  eorum  unanimi  et  ooneordi 
ordinavit  et  etatuitf*  etc.     But  this 
assent  was  probably  only  mentioned 
in  the  sense  in  which  in  the  earliest 
Korman  period  an  assent  of  the  bishops 
and  prelates  had  been  spoken  ofj  as  a 
coDstituent  of  moral  authority  for  the 
land.     To  the  constitutional  validity 
the  assennu  was  just  as  little  essentiid' 
as  was  the  unanimity  in  the  resolution 
which  has  been  mentioned.  Numerous 
events  of  Edward  IL's  reign  prove  that 
the  council  of  the  prelates  and  barons 
was  still  alone  regarded  as  "  the  legis- 
lative assembly.'*   Since  5  Edward  II., 
indeed,  the  magnates  had  thrust  the 
participation  of  the  Commons,  except 
in  the  province  of  the  grant  of  sub- 
sidies, comparatively  into  the  back- 
ground.    With   the  reactien,  which 
arose  in  15  Edward  II.,  and  ended 
with  the  execution  of  the  Earl  of  Lan- 
caster, an  ordinance  was  issued  in  Par- 
liament, which  rejected  the  exclusive 


pretensions  of  the  barons,  and  looked 
like  a  concession  of  a  share  ih  the 
legislation,  but  which  in  this  connec- 
tion did   not  as  yet  contain    such :. 
*'  Revocatio  novarum  ordinationum  anno 
1223 ;  les  choees,  qui  serount  h  establir, 
eoient  tret^  acGordi^  et  eMbliee  en 
parUimenie  par  notre  8r.  le  Boi  et  par 
Vawent  dee  rreiatSy  Countee  et  Baroune 
et  la  oommunalt^  du  roiaime"    The 
point  of  this  declaration  was  directed 
against  the  exclusive   pretensions  of 
the  magnates ;  the  King  is  the  legis- 
lative authority  with  tiie  consent  of 
the  rest,  but  not  the  Lords  as  such,  as 
had  been  the  case  for  a  series  of  years, 
against  the  will  of  the  King  (Rep.  i. 
282,  288).    But  the  declaration  is  sig- 
nificant in  so  far  as  it  is  the  first  express 
recognition  of  Parliament  as  a  legislative 
assembly.    Although  it  admitted  as  yet 
no  rule  as  to  the  matters  in  which  the 
consent  of  the  great  legisllitiTe  assem- 
bly was  necessary,  yet  indirectly  it 
lays  emphasis  upon  the  fact  that  where 
a  consent  to  royal  ordinances  was  to 
be  given,  the  Assene  of  the  Commons 
who  have  been  convened,  must  be  as 
essential  as  the  assent  of  the  lords. 
Under  Richard  11.  appears  shortly  the 
"assent  of  the  prelates,   lords,  and 
commons.**   Under  Htenry  IV.  and  V., 
in  addition  to  the  assent  of  the  prelates 
and  barons,  the  prayer  of  the  Commons 
is  again  spoken  of.    But  under  Henry 
y.  we  meet  again  with  the  "consent" 
of  the  Commons.     In  11  Henry  VI. 
the  expression  "by  the  authority  of 
Parliament "  first  occurs  (Btubbs,  iii. 
465). 
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but  the  application  is  limited  with  respect  to  repealing  former 
BtatvJta,  Such  an  obligation  of  the  Eang  to  respect  the 
permanent  and  fundamental  laws  of  the  realm^  even  though 
in  opposition  to  his  momentary  wishes,  had  been  already 
expressed  by  Edward  the  Second's  coronation  oath.  With  its 
more  consistent  enforcement  the  strongly  conservative  feature 
of  the  parliamentary  constitution  came  into  action,  which 
allowed  the  royal  legislative  power  to  remain  intact  in  its 
former  dignity,  but  rendered  changes  in  the  existing  law 
dependent  on  conditions  of  consent  which  had  to  be  complied 
with,  in  the  absence  of  which  a  mere  expression  of  the 
royal  will  was  not  to  be  regarded  as  law.  This  is  so  much 
in  harmony  with  the  permanent  character  of  the  State,  that 
throughout  all  the  vieissitudes  o^f  ceikturies  it  remained  the 
leading  idea.  (3^) 

Upon  this  basis  there  now  becomes  fixed  a  distinction 
between  the  notion  of  statute  and  ordinaricey  in  the  phraseology 
of  the  laws,  of  the  courts,  and  of  the  science  of  jurisprudence. 
From  the  time  when  Henry  II..  and  IIL  had  issued  important 
royal  ordinances  with  the  consent  of  the  assembly  of  notables, 


(3^)  The  diflbranoe  between  statute 
and  ordinance  depends  now  purely  npon 
tiie  consent  of  the  three  estates.  If  the 
Introduction  to  the  Official  Collection 
of  Statutes,  yoL  i.  p.  32,  says  that  the 
distinction  between  BtattUa  and  Oidi- 
nanees  has  neyer  been  sufficiently  ex- 
plained in  principle,  this  is  owing  to 
the  fact  that  the  tiakUa  Vetera  have  a 
repealing  force  even  without  the  con- 
sent of  the  tbree  estates.  The  Anglo- 
Norman  monarchy  had  formally  wiped 
out  the  difference  in  the  same  way  as 
the  period  of  absolutism  in  Germany. 
But  in  the  main  point  the  precedents 
of  this  period  admit  of  no  doubt.  In 
14  Ekiward  IIL  a  commission  of  justices, 
prelates,  barons,  twelve  knights  of  the 
shire,  and  six  burgess-deputies  was  ap- 
pointiad  to  hold  daily  sittings,  to  deciae 
on  the  points  and  clauses  in  the  statutes, 
**  que  tofU  perpetwUj"  and  such  **  que 
fum  torU  mye  perpetuds"  The  revoca- 
bility  or  irreyocability  thus  fonned  the 
essential  mark.  In  15  Edward  III. 
grantz  et  communes  petitioned,  tiiat 
petitions  which  had  been  granted  in 
pointz  a  durer  (in  permanent  matters) 
should  be  granted  by  statute,  and  others 
by  charter  or  patent  (Bot.  Parl.,ii  113, 
132).  In  28  Edward  III.  they  approve 
an  ordinance  that  had  been  issued, 
and  wish  it  to  be  raised  to  a  perma- 
nent statute,  whereupon  it  was  entered 
as  such  upon  the  statute  roll.    la  87 


Edward  IR.  the  Ring  inquired  of  both 
Houses  whether  they  wished  the  reso- 
lutions that  had  been  framed  to  be  pro- 
mulgated in  the  way  of  an  ordinance 
or  of  a  statute.  The^oeplied:  In  the 
way  of  ordinance,  **  in>  order  that  thev 
might  be  amended  at  their  pleasure." 
In  51  Edward  III.  a  petition  inyoly- 
ing  a  principle  is  presented — that  the 
statutes  which  had  been  made  in  Par- 
liament should  not  be  annulled,  but 
with  the  common  consent  in  Parlia- 
ment. Answer,  *'  That  they  could  not 
be  otherwise  repealed."  And  further, 
a  petition  follows  on  this,  to  the  effect 
tAiat  no  statute  or  ordinance  diall  be 
granted  on  petition  of  the  clergy,  but 
with  the  consent  of  the  Commons.  The 
reply  was,  "  Sait  oette  maiir  deeHar^  en 
e^fecitd"  (Parry,  137).  In  1  Henry  VI. 
the  Clerk  of  Parliament  was  orderod  to 
show  certain  resolutions  to  the  justices 
of  the  two  courts,  that  they  should  take 
cognizanoe  of  such  as  were  statutes  of 
the  realm,  and  should  duly  transcribe 
such  (upon  the  statute-roll)  for  the 
later  cognisance  of  the  Lords,  and  for 
publication.  The  copies  of  the  other 
Acts  concerning  the  administration  of 
the  lords  of  the  council  and  of  the 
realm,  were  to  be  sent  to  the  clerk  of 
the  council,  recorded  in  writing,  and 
registered  in  the  chancery  in  accord- 
ance with  custom  (Nicolas,  iii.  p.  6). 
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the  more  solemn  statutory  enactments  had  begun  to  be  dis- 
tinguished from  the  simple  royal  decrees  as  *'  assizes."  The 
laws  of  this  time  are  agreements  of  the  King  with  all  three 
estates  of  the  realm — prdates,  barons,  and  commons ;  statutes 
in  the  sense  of  laws  by  mutual  accord  in  the*  form  of  par- 
liamentary enactments.  With  1  Edward  lU.  English  juris- 
prudence begins  the  so-called  staiuta  nova,  the  co-operation 
of  the  three  estates  becoming  fron^  this  time  more  regular. 
These  are  cited  as  parliamientary  enactments  with  con- 
tinuous ca^pita.  The  older  ordinanees  of  equal  yaUdity  issued 
since  Magna  Chaita  {atattUa  Vetera)  were  applied  as  laws, 
without  inquiring  further  into*  the  character  of  the  legislating 
authority. 

Connected  herewith  is  the  conunencement  of  the  framing 
of  the  statutes.  Under  the  system  of  personal  government, 
single  decisions,  temporary  administrative  measures,  and  per- 
manent ordinanees  were  all  confused  together.  Frequently 
petitions  that  had  been  granted  lay  inoperative  for  years 
before  the  enactments  affecting  the  same  were  earned  out  or 
published..  As  a  rule,  at  the  close  of  the  parliamentary  sit- 
tings, the  council  sorted  the  confused  mass  of  resolutions,,  and 
provided  for  their  bemg  duly  carried  out..  It  was  specially 
the  business  of  the  justiees  to  select  such  enactments  ae,  being 
of  a  permanent  nature,  should  be  entered  upon  the  "  roU  of 
the  statutes ''  for  the  cognizance  of  the  courts.  But  after  the 
right  of  the-  estates  to  participate  in  the  framing  of  enact- 
ments had  become  established,  they  further  demanded  to  par- 
ticipate in  this  selection.  In  the  Parliament  of  14  Edward  III. 
a  number  of  prelates,  barens^  and  eoimsellors  were  appointed, 
together  with  twelve  knights  and  six  burgesses,,  to  formulate 
such  petitions  and  decrees,,  and  to  direct  the  drafting  of  such 
as  were  suitable  for  permanent  statutes  (cf..  15  Edward  III. 
c.  7).  (8») 

More  than  once  the^  Eing^  himeelf,  after  this  time,  inquired 
of  the  Commons  whether  certain  grants  should  be  carried 


(3^)  The  fonaal  finmiDg  of  the  star 
tutes  still  deyolyea,  by  yirtue  of  the  oon- 
Btitution,  upon  the  continiial  oouncil. 
The  actual  staitUa  were  down  to  Henry 
the  Sixth's  reign  only  issued  by  the 
justices  after  the  close  of  the  sit^n^s,. 
yet  with  the  proviso  that  no  new  addi- 
tion should  be  made  to  thenu  which  waa 
on  motion  of  the  Commons  in  2Henry  V . 
again  expressly  guaranteed.  But  the 
{question  of  the  framing  diminished 
in  importance  under  Henry  YL,  after 
the  Commons  began  to  introduce  their 
legislative  motions  in  the  form  of  bills 
(as  petitio  formam  actus   in  se  eon- 


Unent).  When  these  had  passed  mutotif 
mutandis  through  both  Houses,  the 
King  found  himself  in  a  position  to 
either  accept  or  reject  them  without 
further  clauses,  which  gradually  be- 
came the  rule  in  the  course  of  Henry 
the  Sixth's  reign  (Hallam,  iii.  92). 
Private  petitions  also,  which  were  in- 
troduced through  the  medium  of  the 
Commons,  often  passed  into  the  form 
of  statutes,  through  the  consent  of  the 
Lords  and  the  King,  and  formed  from 
this  time  forth  **  private  bills,"  which 
under  Henry  V.  and  VI.  already  fill 
a  portion  of  the  parliamentary  rolls. 
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out  by  way  of  "statute"  or  of  "ordinance,"  to  which  they 
replied,  that  the  latter  method  was  preferable,  because  the 
requisite  alterations  could  then  be  more  easily  made.  Hence^ 
in  parliamentary  phraseology,  a  distinction  arose  between  two 
classes  of  statutory  acts  : 

(i.)  Ordinances  and  proclamations,  that  is,  decrees  which 
were  issued  by  the  King  in  the  old  manner  on  his  own 
authority;  as  a  rule  with  the  advice  of  the  council,  and 
sometimes  also  with  that  of  the  great  council. 

(ii.)  Statutes,  which  having  been  agreed  upon  in  the  new 
manner  with  the  three  estates,  were,  as  being  permanent 
enactments  of  the  realm,  entered  upon  the  statute-roll  and 
published. 

In  the  current  business  certainly  the  old  confusion  con- 
tinues. Single  decisions  and  resolutions  touching  adminis- 
trative measures,  motions,  petitions,  proposals  for  grants  of 
royal  favour,  creation  of  peers,  etc.,  were  confusedly  entered 
upon  the  parliamentary  roll,  often  with  mention  made  of  the 
assent  of  the  House,  without  being  on  that  account  enforce- 
able as  laws,  or  being  pubUshed  as  such.  They  were  rather 
rendered  executory  by  means  of  charters,  patents,  and  adminis- 
trative decrees,  or  were  not  enforced  or  were  modified,  so  that 
the  special  character  of  the  enactment  was  frequently  not 
perceived  until  later  appeals  from  it  were  made.  In  like 
manner,  also,  in  their  legal  ejffect  the  co-ordinate  position 
of  the  ordinances  remains  intact.  Boyal  charters  and  ordin- 
ances binding  upon  the  magisterial  departments  exist  side 
by  side  with  the  statutes.  The  civic  rights,  the  municipal 
summonses  to  Parliament,  and  the  later  charters  of  incor- 
poration conferred  upon  towns  are  further  instances  of  the 
continued  existence  of  this  decreeing  power,  which,  with  regard 
to  its  derogatory  power,  is  only  restricted  by  tiie  principle 
that  what  has  been  agreed  to  by  statutes  passed  by  the  three 
estates  of  the  realm  can  no  longer  be  repealed  by  simple 
ordinances.  The  overstepping  of  these  limits  was  in  aggra- 
vated cases  to  be  punished  by  the  right  of  impeachment 
residing  in  the  parliaments. 

lY.  This  development  of  the  rights  of  the  Commons 
led  of  itself  tacitly  to  a  &ibfe{bn  $f  m  istfok  ^arUament  toto 
tiDO  j^ouses. 

This  was  primarily  a  consequence  of  the  position  towards 
the  Crown  and  of  the  long-standing  ascendency  that  the 
House  of  Lords  had  attained,  at  a  time  when  the  Commons 
were  only  associated  with  it  to  a  very  modest  extent.  Eesolu- 
tions  touching  war  and  peace  and  international  treaties,  the 
direction  or  command  of  the  armed  forces  on  sea  and  land, 
the  right  of  direct  or  indirect  taxation,  the  judicial  and  police 
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power,  offices,  charters,  franchises,  and  liberties,  as  well  as 
every  magisterial  authority,  were  all  centred  in  the  Crown : 
"  omnis  libertas  Regia  est  et  ad  coronam  pertinet "  (Pari.  Writs, 
i.  p.  888).  To  this  royal  right  the  parliamentary  right  of 
the  magnates  to  participate  had  been  added.  The  Grown  was 
obliged  to  rely  upon  their  willing  and  energetic  co-operation 
in  aU  matters  for  which  the  traditional  and  fixed  revenues  of 
the  Crown,  or  its  ordaining  power  under  the  clauses  of  Magna 
Charta,  no  longer  sufficed.  The  great  council  became  accord- 
ingly intimately  bound  up  as  a  co-factor  with  the  central 
government  in  all  its  powers,  acting — 

1.  As  the  supreme  court  of  the  realm.    * 

2.  As  a  tax-granting  assembly. 

8.  As  the  highest  deliberative  assembly  in  the  realm. 

4.  As  a  legislative  assembly. 

In  the  first  division  of  these  functions,  elected  deputies 
could  not,  according  to  the  traditional  judicial  constitution, 
take  any  part. 

On  the  other  hand,  their  right  of  granting  taxes  was  bound 
up  and  intimately  corresponded  with  that  of  the  prelates  and 
barons,  and  became  even  predominant  in  the  course  of  this 
period. 

On  that  very  account  their  participation  in  deliberations  con- 
cerning petitions  and  statutes  became  more  and  more  essential, 
as  also  in  certain  cases  a  co-right  of  resolution  touching  the 
business  of  the  supreme  administration  of  the  realm. 

The  limits  which  the  participation  of  several  hundred  elected 
and  changing  deputies  in  the  business  of  State  could  really 
attain  had  to  be  learnt  gradually  by  experience.  In  spite  of 
the  comparative  equality  of  their  legal  basis,  the  two  great 
elements  of  Parliament  were  not  fitted  for  voting  according 
to  heads  and  majorities,  a  proceeding  which  was  certainly  not 
contemplated  when  the  commoners  were  first  convened.  Even 
when  a  vote  was  taken  on  the  subsidies,  persons  who  paid 
taxes  in  respect  of  their  own  demesnes  could  not  be  placed 
upon  the  same  footing  with  those  who  recorded  their  vote  as 
representatives  of  a  county  or  a  municipality.  Such  a  con- 
fusion of  the  tax-paying  assembly  was  manifestly  against  the 
interests  of  both  parties.  There  arose  further  a  ^vision  in 
the  formal  conduct  of  business,  owing  to  the  fact  that  the 
Commons  in  the  first  generations  were  only  regularly  con- 
vened '' (id  faciendum  quod  de  communi  concUio  ordinabitur.** 
After  they  had  made  their  appearance,  in  whatever  form 
they  might  be  received,  the  lords  and  prelates  retired  to  the 
council  chamber  and  left  the  commons  alone  together.  (4^) 

(4^)  The  division  of  Parliament  into      fact  that  the  council  of  the  prelates 
two  houses  primarily  arose  from  the      and  barons  had,  two  generations  before. 


378 


Constitutional  History  of  England. 


Bat  those  remaining  behind  found  themselves,  after  the 
close  of  a  generation,  already  united  in  the  feeling  of  their 
corporate  unity.  In  exercise  of  the  right  of  granting  taxes, 
the  representatives  of  the  shires  began  to  regard  themselves 
as  the  indispensable  complement  of  the  baronage,  and  as 
the  result  of  that  summons  of  the  lesser  barons,  which  was 
requixed  by  Art.  14  of  Magna  Oharta.  Hence  they  refuse 
to  deliberate  on  taxation  in  any  other  manner  than  in  their 
collective  capacity.  The  municipal  plenipotentiaries  follow 
the  same  example,  and  also  do  not  enter  individually,  but 
only  in.  a  body,  upon  the  deliberation  of  taxation.  Again, 
the  urgent  and  common  tax  interest  brings  together  the 
knights  of  the  shire  and  the  burgesses.  The  gentz  de  la  com- 
muney  who  had  been  left  behind  by  the  great  Council,  were 
obliged  to  regard  themselves  as  a  second  corpusy  in  which  the 
precedence  was  conceded  to  the  knights  of  the  shire.  The 
right  of  granting  taxes,  whieh  had  been  formally  conceded 
in  26  Edward  I.,  and  which  was  to  reside  in  the  tota  com- 
munitas,  as  well  as  in  the  prelates  and  barons,  in  like  manner 
led  to  the  elected  representatives  regarding  them€elves  as  a 
communitas,  and  desiring  to  be  treated  and  being  treated  as 
such.  As  early  as  8  Edward  III.  we  find  a  deliberative 
meeting  at  which  the  knights  of  the  shire  and  the  gentz  de 
la  commune  come  together  and  return  a  common  answer.  In 
18  Edward  III.  the  gerUz  qui  sount  cy  a  Pa/rlement  pour  la 
commune  give  a  special  answer  and  one  at  variance  with  that 
of  the  great  council.  In  26  Edward  UI.  a  deliberation  of  the 
Commons  in  the  chapter  house  is  spoken  of ;  and  from  that 
time  the  assemblies  of  both  parties  are  manifestly  held  in 
different  places.  Both  bodies  transact  business  separately 
with  each  other  and  with  the  King.  In  67  Edward  III.  the 
first  Speaker  of  the  ComiaK>ns  i&  mentioned,  who  delivers 
the  general  declarations  of  the  House.    Under  Bichard  H. 


attained  oonstitutioiiaP  rights  by  pre- 
oedents,  whilst  the  oommoners  nad 
now  first  to  acquire  snoh  rights  for 
themselyos.  The  writ  of  summons ''  ad 
faciendum^  quod  de  communi  ooneUio  or' 
difKjibUur"  expresses  definitely  enough 
tiiis  position  of  an  extraordinary  ele- 
ment with  a  purely  deliberative  cha- 
racter. So  soon  as  the  King  had,  at 
the  commencement  of  Parliament,  re- 
ceived the  whole  of  the  members 
either  personally  or  by  his  commis- 
sioner, a  division  took  place,  ipsofaetoy 
in  that  the  Magnum  Concilium  with- 
drew for  deliberation,  and  the  com- 
mons remained  alone  to  wait  for  the 
issue  of  the  previous  resolutions,  which 
were  then  communicated  to  them  for 


the  expression  of  their  opinion  or  their 
assent.  This  is  the  external  condition 
of  things  which  still  continues  through 
the  century  of  the  three  Edwards,  in 
S3  Edward  L  the  representatives  of 
the  eommunas  were  dismissed  at  the 
dose  of  the  principal  proceedings ;  the 
prelates,  barons,  justices,  and  others 
were  to  remain  behind  and  still  form 
the  proper  Parliament.  In  3  Edward 
U.,  for  example,  enactments  in  **fnll 
Parliament"  are  spoken  of,  although 
no  deputies  were  summoned  to  it  at 
all.  In  4  Edward  II.  a  "  full  Parlia- 
ment" is  spoken  of,  after  the  repre- 
sentatives of  the  shires  and  towns  had 
been  dismissed  (Peers'  Beport,  i  267). 
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they  exist  as  a  corporate  body;  and  on  his  deposition  are 
an  acknowledged  limb  of  the  estates  of  the  realm  as  then 
established.  (4^) 

After  the  usurpation  of  the  house  of  Lancaster  the  throne 
was  no  longer  founded  upon  the  right  of  birth  alone,  but  upon 
the  recognition  of  Parliament.  Hence  there  comes  a  time  of 
mutual  recognition  of  the  conditions  which  had  arisen  from 
these  events,  and  hence  also  that  of  a  clearer  exposition  of  its 
functions,  which  finds  expression  in  the  Parliament  of  Glou- 
cester, 9  Henry  IV.  It  was  there  demanded. of  the  Commons 
that  they  should  send  twelve  members  to  report  on  the  ques- 
tions propounded  and  to  give  an  answer.  They  protested 
against  this  on  the  ground  that  it  was  incompatible  with  their 


(4^)  This  inftitutkxi  was  brought 
about  by  the  eenes  of  precedents  under 
Edward  ILL  In  6  Edward  III.  it  was 
laid  down  that  the  d&rgy  deliberates 
for  itself,  the  earls,  baaons,  and  other 
grantx  for  themselves.  The  ordinances 
which  had  been  proposed  (fov  the  maiiv- 
tenance  of  the  peace)  were  approved 
by  the  King,  the  prelates,  earls,  barons, 
and  other  gromJtz^  and  by  the  knights  ei 
gentz  du  oommun.  But  thereupon  the 
Oommons  and  the  clergy  are  dismissed ; 
the  prelates,  earls,  barons,  and  gentz  du 
coneetl  dut  Bai  remaiii  behind,  as  the 
King  requires  tiieir  advice  on  impor- 
tant matters  (Peers'  Beport,  L  304).  In 
the  following  Parliament,  6  Edward  IIL, 
the  prelates  deliberate  alone;  the  earls, 
barons  et  autnes  grawUz  alone ;  and  the 
knights  of  the  shire  alone.  Then  the 
money  grant  is  taken ;  prelates,  earls, 
barons  et  autres  grataUz,  and  then  the 
knights  of  the  shire  et  tote  la  eoe  (Be- 
port, App.,  iv.  411).  In  13  Edward  III. 
it  was  resolved  by  all  auxi  dier  as 
grantg  eome  as  petdtz,  that  the  King 
was  to  be  supported  by  a  large  grant 
The  oommons  {les  gentz  qui  sount  cy  h 
Parlement  pur  la  commwM)^  however, 
desire  first  of  all  to  deliberate  with  the 
eommunitates  of  their  counties,  as  the 
question  was  one  of  a  large  grant  (Be- 
port, iv.  501).  In  17  Edward  XXL  pie- 
lates,  lords  and  commons  first  meet 
together  in  the  Ohambre  de  Peynte; 
on  the  following  day  the  prelates  and 
the  grantz  assemble  for  delibeiation  in 
the  Ghambre  Blanche.  The  knights 
and  Commons  **  attend  upon  the  pre- 
lates and  lords  "  and  "  give  their  reply 
by  WUliamTrussel"  (Parry,  114).  In 
25  Edward  III.  the  King  assembles 
the  grantz  in  the  Ghambre  de  Peynte, 
and  the  chief  justice  explains  the  rea- 
son of  the  summons.   C^  the  following 


da^  the  Gommons  also  appear,  and  the 
chief  justice,  '*  on  the  opening  of  Par- 
liament," directs  his  address  psirticu- 
larly  to- the  Commons.  To  shorten  the 
period  of  their  labours,  he  proposes 
that  they  shall  choose  twentv-four  or 
thirty  from  among  their  number  to  go 
to  the  King  in  the  Ghambre  de  Peynte, 
and  that  uie  King  be  pleased  to  send 
some  of  the  grantz  to  them  to  confer 
with  those  who  had  been  thus  chosen, 
whilst  the  rest  should  assemble  in  the 
Chapter  House,  Westminster.  The 
Gmnmons  refuse  this  proposal,  and,  on 
the  contrary,  appear  in  corpore  before 
the  Prince  and  the  other  grantz  on  the 
following  day.  From  this  time  open- 
ing speeches  before  the  whole  as- 
sembly occur  more  frequently;  in  86 
Edward  IIL  for  the  first  time  in  the 
English  language  (Beport,  i.  327).  In 
39  Edward  I.  the  Oommons  remain 
behind  after  the  opening  in  the  Gham- 
bre de  Peynte ;  the  King  retires  with 
the  prelates  and  the  lords  to  the 
Ghambre  Blanche,  and  declares  to 
them  specially  what  had  been  previously 
uttorea  in  a  general  address  to  them 
and  the  Gommons.  The  Gommons 
were  then  again  admitted  and  specially 
informed  on  the  same  subject,  and  their 
counsel  requested  (Parry,  129).  In  50 
Edward  ill.  the  Gommons  retire  to 
their  ''accustomed  place,"  the  Chapter 
house  (Parry,  134,  135).  In  51  Ed- 
ward III.  the  first  Speaker  of  the 
Gommons  is  mentioned,  *^8ir  Thomas 
Hungerford,  avail  U  paroles  pour  les 
Communes  d^Engleterre"  The  Speaker 
makes  general  declarations  in  their 
name.  Yet  his  title  is  still  varied ;  in 
1  Bichard  IL  *'  Qui  a  la  parole  de  par 
la  C&mmunite** ;  in  1  Henry  IV.  ♦*  Par- 
lour et  Proouratour;  in  9  Henry  VI. 
^  Parlour  eommuneJ" 
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liberties,  and  accordingly  the  famous  Declaration  of  Gloucester 
was  issued  (Rot.  Pari.,  9  Henry  IV.  p.  610). 

This  declaration  takes  for  granted  the  old  position  of  Parlia* 
ment  as  a  royal  council.  It  follows  that  the  King  may  be 
present  in  the  great  council  of  his  prelates  and  barons  ;  and 
this  is  tacitly  reserved,  except  in  the  case  of  money  grants, 
which,  proceeding  as  they  do  from  the  free  will  of  Parliament, 
may  not  be  hampered  by  the  personal  presence  of  the  King ; 
and  in  this  respect  the  Commons  have  now  acquired  a  pre- 
cedence so  that  the  Lords  accede  to  the  grant  of  the  Commons 
and  not  vice  versd.  This  constitution  of  the  two  Houses  of 
Parliament,  at  length  completed,  is  henceforward  also  con- 
spicuous in  the  style  of  the  proceedings,  as  in  28  Henry  VI., 
when  the  Chancellor  prorogued  the  sitting  ''in  the  presence 
of  the  three  estates  of  the  realm.**  (4*^) 

The  Commons  from  the  first  claimed  freedom  of  speech  in 
Parliament,  as  a  matter  of  course ;  that  is,  they  were  not  to  be 
responsible  for  their  motions  and  debates  to  the  servants  of 
the  Crown  pro  tempore.  This  was  a  natural  result  of  their 
position  as  members  of  a  supreme  council  of  the  Crown,  when 
in  private  deliberation.  When  party  passion  in  20  Richard  II. 
had  brought  about  Harley's  condemnation  in  consequence  of 
an  obnoxious  motion  in  the  Lower  House,  his  sentence  was 
delayed  on  the  motion  of  the  prelates,  and  was  shortly  after- 
wards declared  null  and  void,  as  incompatible  with  the  usage 
of  Parliament.  (4**) 


(40  Eyidently  the  long  reign  of  Ed- 
ward III.,  with  its  frequent  demands 
for  subsidies  and  its  frequent  parlia- 
ments, had  given  the  commons  a  sure 
feeling  of  their  independence  (Pears' 
Report,  1.  335,  336\  They  had  in 
this  half  century  adyanoed  about  as 
much  as  the  prelates  and  barons  in  the 
half  century  under  Henry  III.  In  5 
Richard  11.  an  order  of  attendance  was 
issued  for  the  whole  Parliament.  In  2 
Henry  IV.  the  procedure  already  moved 
within  the  broad  lines  of  the  relation 
now  subsisting  between  the  two  Houses 
(Report,  i.  805).  Iq  the  stat.  7 
Henry  IV.,  touching  the  deyolution  of 
the  crown  upon  me  eldest  son  of 
Henry  IV.,  the  commons  were  described 
as  Procuratores  ft  AUomcUi  of  all  coun- 
ties, towns,  and  of  **  the  whole  people 
of  the  kingdom,"  and  the  enactment 
passed  as  having  been  passed  **per  Uht- 
venitates  et  Communitates*'  of  the 
above-mentioned  counties,  towns,  and 
'*the  whole  people  of  the  kingdom, 
legally  constituted  according  to  the 
style,  manner,  and  observance  of  the 


realm  "  (Report,  i.  355).  From  Richard 
IL*s  deposition  evidently  dates  the 
idea  of  regarding  the  prelates  as  the 
first  estate  of  the  realm,  the  tem- 
poral lords  as  the  second  estate  of  the 
realm,  the  deputies  of  the  counties 
and  towns  as  the  third  estate,  who  in 
this  form  are  the  representatives  of  the 
whole  people  (Report,  i.  357).  The 
altered  character  is  shown  also  in  the 
longer  duration  of  Parliament,  which 
in  8  Henry  IV.,  with  sundry  proroga- 
tions, lasts  almost  a  whole  year,  to  the 
great  grievance  of  the  country,  by 
reason  of  the  daily  salaries  that  had  to 
be  paid. 

(4<*)  Hallam  writes  appropriately  on 
this  point  (iii.  102).  *<  No  privilege  of 
the  Commons  can  be  so  fundamental 
as  liberty  of  speech.  This  is  claimed 
at  the  opening  of  every  Parliament  by 
their  speaker,  and  could  never  be  in- 
fringed without  shaking  the  ramparts 
of  the  constitution."  Once  in  the  later 
period  of  Henry  the  Sixth's  reign,  a 
complaint  occurs  as  to  Thomas  Young, 
who  was  confined  in  the  Tower  for  a 
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y.  Finally,  from  this  process  of  formation  arose  also  the 
active  and  passive  rigfits  of  Election  anil  qitaUficatfon  for  ti^e 

lotoet  I^OUSe*  That  these  rights  of  election  did  not  become 
the  subject  of  legal  declaration  untU  after  the  lapse  of  a  cen- 
tury,  is  explained  by  the  fact  that  Edward  I.  issued  the  first 
summonses  of  his  own  personal  choice,  and  that  the  Commons 
were  at  first  only  considered  as  deliberative  estates,  as  well  as 
by  the  fact  that  the  concession  of  taking  their  consent  to  the 
taxes  was  only  made  later,  and  then  intentionally  in  a  vague 
form  including  the  whole  communitas.  As,  by  custom  of 
Parliament,  the  simimons  by  royal  writ  was  hitherto  con- 
sidered sufficient  to  cause  all  the  vassals  of  the  Grown  to 
be  represented  for  the  purpose  of  their  money  grants,  it  was 
consequently  considered  a  prerogative  appertaining  to  the 
King  to  decree  by  writ  whether  and  how  the  counties  and 
towns  should  be  summoned  so  as  to  form  supplementary 
tax-granting  and  deliberative  assembliea.  The  character  of 
the  summons  indeed  changed  very  slowly.  The  determining 
of  the  bodies  to  be  summoned,  and  of  the  active  and  passive 
rights  of  election,  runs  parallel  to  the  gradual  formation 
of  the  hereditary  estates  of  the  realm;  and  even  after  the 
bodies  had  become  consolidated  the  prerogative  of  adding 
newly  created  boroughs  still  remains. 

In  the  summons  of  the  counties  this  arbitrary  character 
shows  itself  also  in  the  varying  number  of  the  knights  they 
were  to  send  to  Parliament.  In  18  Edward  I.  the  sheriffs 
were  ordered  to  send  two  or  three  knights  de  discretioribus,  in 
which  arrangement  a  voting  according  to  majorities  was 
evidently  not  as  yet  contemplated  (Beport,  i.  197).  But  in 
consequence  of  the  daily  allowances  to  be  paid,  the  smallest 
representative  number  of  two  became  early  the  customary 
one.  In  28  Edward  I.  ''  three  knights  or  others  "  were  sum- 
moned to  a  discussion  touching  the  carrying  out  of  the 
provisions  of  Magna  Gharta.  In  29  Edward  I.  and  5  Edward 
II.  the  order  was  issued  to  send  the  same  knights  and  the 
same  burgesses  that  had  been  elected  in  the  last  Parliament. 
As  a  rule,  however,  on  every  prorogation  new  writs  were 
deemed  necessary,  and  when  these  new  writs  were  issued,  the 
number  of  those  summoned  often  again  varies  from  the  pre- 
ceding one  (Parry,  70).  In  26  Edward  III.  the  order  was 
issued  to  send  only  one  knight  from  each  shire,  because  of  the 
harvest.  In  11  Bichard  11.  the  sheriffs  were  commanded  to 
send  such  loyally  disposed  knights  as  were  *'in  debatis  moder- 

speech  made  in  the  Lower  House.  This  it  took  place  in  the  diBorderly  times  of 

incident,  too,  was  disavowed  in  later  the  wars  of  the  Boses  that  were  then 

parliaments,  and  has  heen   probahly  beginning, 
omitted  in  Hatsell's  Precedents,  because 
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nis  magia  indifferentes ; "  the  clause  was,  however,  withdrawn 
as  being  '*  contra  formam  dectumis  antiquitus  imtatse  et  contra 
libertatem  dominorum  et  communitatwm,**  etc.  (Pari.  Hist.,  i. 
410).  From  that  time  the  number  of  knights  of  the  shire 
was  definitely  fixed  at  two,  and  in  like  manner  the  number 
of  counties  to  be  thus  represented  at  thirty-seven.  Chester 
and  Durham  were  still  excluded  as  being  Counties  Palatine. 
Lancaster  retained  its  two  deputies,  as  it  had  already  exercised 
this  right  before  its  elevation  to  a  County  Palatine.  In  15 
Edward  II.,  on  one  occasion,  twenty-four  representatives  were 
summoned  for  South  Wales,  and  twenty*four  for  North  Wales, 
but  this  summons  was  not  repeated  under  the  same  reign, 
and  was  in  later  times  only  occasionally  renewed. 

For  analogous  reasons  there  was  for  a  long  time  no  mention 
of  a  legal  limitation  of  the  electoral  body*  When  Edward  I. 
summoned  his  faithful  Commons  for  the  first  time,  they  were 
existing  corporations  who,  according  to  law  and  custom,  had 
certain  military,  legal,  and  police  services  to  perform,  and 
had  to  raise  from  among  themselves  certain  taxes.  It  was 
accordingly  understood  that  these  bodies  were  summoned  in 
the  manner  in  which,  in  accordance  with  the  constitution, 
they  discharged  their  public  business  in  their  county  court, 
to  which  the  towns  had  originaUy  to  send  representatives  in 
the  persons  of  twelve  burgesses.  The  formal  election  of  the 
municipal  members  took  place  in  the  county  assembly,  and 
the  report  as  to  the  result  of  the  election  was  included  in  the 
same  document  as  that  touching  the  election  of  the  knights 
of  the  shire.  The  election  en  pleno  comitaiu  included  also  the 
boroughs  as  outlyingdistriots,  just  as,  from  time  immemorial, 
had  been  the  case  in  the  Norman  administration,  where  the 
burghs  had  been  regarded  as ''  special  farms  '*.in  the^omttotus. 
Probably  a  deputation  of  the  burgesses  from  the  several  cities 
either  notified  to  the  sheriff  the  election  they  had  made,  or 
they  reported  to  him  the  election  which  had  .previously  taken 
place  in  the  municipal  assembly.  The  latter  course  was 
probably  the  rule  in  towns  with  a  comparatively  organized 
municipal  constitution  (Stubbs,  iii.  414).  The  voting  in  the 
county  assembly  was  naturally  regulated  according  to  the  suit 
of  court.  The  judicial  system  had  certainly  from  time  im- 
memorial been  identical  with  the  civil  constitution.  The 
deputing  of  two  knights  appeared  as  one  of  the  maAy  transac- 
tions which  could  be  undertaken  by  the  county  assembly  in 
the  same  manner  as  other  business;  of  course  ''in  pleno 
comitatu  de  consilio  et  voluntate  eorum  de  comitatu "  as  is 
expressed  in  a  writ  of  4  Henry  IV. 

The  county  assembly  of  those  times,  however,  when  com- 
pared with  that  of  the  lormer  period,  appeared  in  a  somewhat 
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decayed  state.  The  placita  coronse  liad  been  taken  from  it, 
and  now  followed  another  course.  Suitors  could  still  act  in 
civil  actions ;  but  the  competition  of  the  central  courts  and 
the  itinerant  justices  had  also  encroached  upon  this  jurisdic- 
tion in  civil  matters,  and  confined  it  to  the  less  important 
cases.  The  periodical  county  courts  were  accordingly  only 
occupied  in  general  with  taxation  and  military  business,  and 
with  other  matters  of  an  administrative  nature,  and  were 
therefore  only  poorly  and  irregularly  attended ;  the  court  was 
in  fact  a  district  assembly,  at  which,  in  accordance  with  other 
analogies,  the  knighthood  had  almost  exclusively  the  power  to 
dictate,  and  most  matters  were  settled  more  by  acclamation 
than  by  a  formal  vote.  The  really  burdensome  suit  of  court 
had  meanwhile  passed  to  the  civil  assizes,  with  4heir  juries 
composed  of  knights  and  forty-shilling  freeholders ;  in  criminal 
matters  such  suit  had  likewise  passed  to  the  assizes  of  the 
itinerant  justices  with  their  presentment  and  petty  juries, 
formed  out  of  the  hundred*  After  the  middle  ef  the  fourteenth 
century  there  were  added  to  these  the  grand  jury,  for  the 
most  part  composed  of  landed  proprietors ;  and  the  office  of 
justice  of  the  peace  was  occupied  by  almost  the  same  class. 
The  suitors,  who  were  now  summoned  in  the  character  of 
jurors,  were,  however,  no  longer  summoned  as  such  to  attend 
the  county  court.  Failing  special  instructions,  the  sheriff 
could  give  notice  to  all  freeholders,  and  summon  such  as  were 
bound,  as  suitors,  to  suit  of  court.  He  might  only  summon 
his  special  friends,  or  might  give  notice  to  ho  one  in  particular, 
so  that  the  election  took  jAace  in  the  presence  of  a  few  who 
were  by  chance  present,  "  The  subject  is  obscure,  and  the 
customs  were  probably  various "  (Stubba,  iii.  406  note). 
However,  this  obscurity  was  unmistakably  favourable  to  the 
influence  of  the  sheriff  and  the  smaller  groups  of  the  great 
landed  proprietors.  Complaints  were  made  that  the  elections 
were  often  held  by  only  a  few  magnates,  and  frequently  by 
the  sheriff  at  will ;  sometimes,  by  reason  of  riotous  proceed- 
ings, no  election  was  made  nt  all. 

Such  an  incongruous  form  ^  of  the  electoral  body  might  be 
disregarded,  so  long  as  the  summons  to  Parliament  appeared 
as  a  burdensome  duty  thrown  upon  the  tax-payers.  It  was 
not  until  the  rule  of  the  house  of  Lancaster  that  the  real 
situation  of  affairs  attained  its  final  settlement  after  still 
more  important  party  ^trugglesv;  and  ai;  the  same  time 
appeared  those  statutes  which  were  natural  at  such  a  juncture. 
By  7  Henry  IV.  c.  15  it  was  ordered  that  arbitrary  and 
partial  action  by  the  sheriffs  should  cease,  and  that  in  the 
county  court  next  held  after  receipt  of  the  writ,  the  election 
act  should  be  proclaimed  in  full  court,  and  performed  by  all 
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present,  alike  by  those  suitors  who  had  been  specially  snm- 
moned,  as  by  all  the  rest  of  the  suitors  who  were  present  on 
the  occasion.  The  sheriff  was  to  draw  up  a  document,  to 
which  should  be  affixed  the  seals  of  all  who  took  part  in  the 
election  proceedings.  The  document  was  then  to  be  attached  to 
the  election  writ,  and  sent  into  Chancery  as  the  official  return 
of  the  sheriff ;  and  the  Grown  was  to  be  thus  enabled,  by  exami- 
nation of  the  document,  to  ascertain  what  persons  took  part 
in  the  election.  In  the  draft  of  the  bill  there  was  contained  a 
further  clause,  which  provided  that  in  the  writs  addressed  to 
the  sheriffs  there  should  be  contained  instructions  for  the 
making  of  a  proclamation  in  all  market  towns  to  the  place  of 
election,  before  the  day  fixed  for  such  election.  But  although 
sanctioned  by  the  King,  and  resolved  by  the  council,  this  clause 
was  omitted  from  the  statute  itself — hardly  by  accident ! 

Shortly  afterwards,  certain  provisions  were  made  touching 
the  settlement  of  election  disputes.  An  Act  of  Parliament 
of  the  year  1410  (11  Henry  IV.  c.  1)  gave  the  justices  of 
assize  the  right  of  scrutinizing  every  return,  fining  the  sheriffs 
£100  for  violation  of  the  law,  and  declaring  the  daily  allow- 
ances of  such  members  as  had  been  unduly  elected,  forfeited. 
A  later  statute,  6  Henry  YI.  c.  4,  allowed  the  sheriff  and  the 
knight  of  the  shire,  on  being  accused,  an  appeal  against  the 
decision  of  the  justices  of  assize.  Touching  the  validity  of 
the  election  itself,  it  appears  that  the  Kmg  himself  ''in 
council,''  or  with  the  advice  of  the  justices,  finally  decided 
the  matter.  A  claim  of  the  Lower  House  to  exercise  this  right 
was  only  expressly  raised  in  the  year  1586,  and  even  in  1604 
the  question  was  acknowledged  as  a  disputed  one  between  the 
Lower  House  and  Chancery. 

Meanwhile  the  uncertainty  ^and  incongruity  of  the  partici- 
pation in  the  county  assembly  had  continued.  As  a  matter 
of  right  all  liberi  tenentes  who  were,  according  to  the  old  judi- 
cial system,  summoned  as  suitors,  even  though  only  as  supple- 
mentary suitors,  were  entitled  to  take  part  in  the  proceedings. 
As  a  matter  of  fact,  in  ordinary  times  only  a  very  small 
number  availed  themselves  of  their  right.  But  in  case  such 
an  election  was  expressly  announced,  or  made  publicly  known, 
or  in  case  a  great  question  of  the  day  was  involved,  mass 
meetings  were  held  of  the  common  people,  who  did  not  take 
part  in  the  active  service  of  the  jury,  but  only  appeared  ad 
hoc,  and  who  seemed  in  consequence  ''unknown"  common 
people  to  the  freeholders  who  customarily  attended.  Such 
was  the  actual  condition  of  affairs  as  described  in  the  pre- 
amble to  the  statute  which  was  now  passed.  In  consideration 
whereof,  and  in  conformity  with  the  old  principle,  that  only 
those  who  participated  in  scot  and  lot  should  exercise  a  right 
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of  this  kind,  it  was  enacted  in  8  Henry  VI.  c.  7  that  for  the 
future  only  freeholders  of  forty  shillings  yearly  income  should 
take  part  at  elections ;  according  to  10  Henry  VI.  c.  2  only 
forty-shilling  freeholders  within  the  county.  Thus  the  right 
of  electing  is  again  traced  back  to  the  normal  principle  of 
service  of  court,  which  had  been  for  more  than  a  generation 
limited  on  the  same  scale  as  the  service  on  juries. 

The  same  fundamental  idea  is  also  instrumental  in  deter- 
mining the  qualification  of  the  elected.  It  was  first  of  all 
declared  in  c.  1  of  Henry  V.  to  be  a  matter  of  course  that 
the  elected  as  well  as  the  electors  must  both  be  resident 
in  the  county,  as  it  was  the  county  community  that  was 
summoned  as  such  to  choose  its  representative.  But,  as  it 
was  a  question  of  an  assembly  of  the  meliores  terraSf  it  was 
at  first  regarded  as  a  matter  of  course  that  knights  of  the 
shire  should  be  elected,  although  no  difference  was  observed 
between  Grown  and  mesne  vassals,  for  th^  reasons  already 
explained.  But  since  a  great  number  of  the  tenants  of 
knights'  fees  were  wont  to  refuse  to  take  up  their  knighthood, 
and  preferred  to  pay  the  dues  for  default,  at  an  early  date 
esquires  {valetti)  had  to  be  deemed  sufficient  for  the  office,  and 
the  sheriffs  were  accordingly  instructed  to  see  that  milites  sen 
alii  de  comitatu  were  elected  (for  example,  in  1822).  As  early 
as  the  year  1825  there  were  among  the  knights  of  the  shire 
only  twenty-seven  who  had  actually  received  knighthood.  Yet 
the  description  diws  milites  gladiis  cinctos  magis  idoneos  et 
discretes  continued  to  be  long  employed  in  the  writ  of  election : 
which  designation,  however,  in  practice  included  the  esquires. 
The  actual  practice  was  accordingly  declared  law,  by  Henry 
VI.  c.  15,  which  provided  that  only  notable  knights  should 
be  chosen,  and  such  notable  esquires  and  gentlemen  of  the' 
county  as  could  become  knights,  but  no  yeomen  or  men  of 
lower  rank  than  these — which  is  aJmost  in  accordance  with* 
the  qualification  for  the  office  of  justice  of  the  peace ;  indeed, 
in  this  period  the  custodes  pacis  regularly  appear  as  knights 
of  the  shire,  and  vice  versa.  This  principle  remained  in  force 
for  four  hundred  years.  (5*) 


(5*)  With  regard  to  the  mode  of 
electing  the  knights  of  the  shire,  in  9 
Edward  II.  mtlitet  eleeti  injpleno  comi- 
tatu are  mentioned.  In  50  ^ward  IIL 
it  was  enacted  that  the  knights  be 
chosen  communi  cusentu  of  the  whole 
county.  This  appears  to  be  the  first 
declaration  of  tbe  kind  (Rep.,  1.  329). 
Then  follows  in  7  Henry  IV.  an  ex- 
press ordinance  touching  the  elections 
in  plena  comitatu;  in  1  Henry  V., 
touching  the  residence  of  the  candi- 


dates for  election;  in  8  Henry  YI., 
touching  the  qualification  of  the  county 
electors:  in  24  Henry  VI.,  touching 
the  notables  to  be  elected  in  the  coun- 
ties. From  that  time  (1446)  the  quali- 
fications of  the  electors  were  expressed 
in  the  writs  in  accord  with  the  letter 
of  the  ordinances.  According  to  the 
stat.  7  Henry  IV.,  the  number  of  the 
electors  signing  the  return  is  remark- 
ably small.  The  number  of  thrtse 
affixing  their  seals  is  frequently  only 
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The  selection  of  the  municipal  elective  bodies  remained,  by 
reason  of  the  variety  of  these  conditions,  perfectly  discre- 
tionary for  a  whole  century.  Under  Edward  I.,  one  hundred 
and  sixty-five  cities,  towns,  and  boroughs,  were  successively 
summoned  to  Parliament;  at  first,  in  1288,  twenty-one;  in 
1296,  ninety-four  more ;  in  1298,  twelve  more ;  in  1299,  one 
more;  in  1800,  nine;  in  1802,  nine;  in  1804,  thirteen;  in 
1806,  six  more.  This  list  is  drawn  up  from  the  parliamentary 
writs.  According  to  Prynne,  however,  only  one  hundred  and 
seven  cities  and  boroughs  really  chose  and  sent  members  to 
Parliament.  In  the  years  from  1882  to  1464  the  average 
number  was  ninety-nine  (Stubbs,  iii.  448).  No  other  prin- 
ciple can  be  here  perceived  than  that  those  cities  were  sum- 
moned which  were  liable  to  pay  imposts  to  the  King,  and 
whose  taUagia  were  originally  assessed  by  the  sheriff,  and  in 
later  times  by  the  itinerant  justices.  To  avoid  never-ending 
appeals,  the  more  important  were  at  first  selected,  and  the 
summons  was  gradually  extended  to  all  towns  whose  taUagia 
were  of  importance  to  the  Exchequer.  Those  which  sent  no 
deputies,  after  summons  had  been  issued  to  them,  were  re- 
garded as  consenting.  The  chief  reason  for  the  very  unequal 
distribution  was  probably  that  places  which  were  important 
for  maritime  commerce  or  manufactures  were  especially  pre- 
ferred. A  not  unimportant  consideration  was  also  the  greater 
or  lesser  distance  from  London.  The  important  fact  was  that 
the  towns,  as  a  portion  of  the  county,  were  ordinarily  assessed 
only  at  one-fifteenth,  whilst,  as  boroughs  in  the  narrower 
sense,  they  were  assessed  at  one-tenth.  Other  irregularities 
in  the  summons  also  appear.  Occasionally  the  writ  was 
issued  directly  to  the  mayors ;  but  as  a  rule  to  the  sheriff, 
who  thereupon  gave  his  further  orders  to  the  municipal 
authorities,  and  in  so  doing  was  wont  to  allow  himself  various 
kinds  of  licence.  In  84  Edward  I.  one  or  two  burgesses 
were  summoned  from  each  town  in  proportion  as  the  borough 
was  larger  or  smaller.  As  late  as  26  Edward  III.  a  summons 
was  issued  to  the  mayors  and  bailiffs  of  ten  towns  to  send 
only  one  deputy  because  it  was  harvest  time.    The  Cinque 


twelve,  sometimes  only  six,  and  in 
great  oonntieB  only  twenty-four  or 
thirty,  seldom  more  than  forty  (Stubbs, 
iii.  408).  What  and  whom  the  knights 
of  the  shire  properly  represent  appears 
at  first  doubtful.  The  expressions 
used  about  the  middle  of  Edward  the 
Second's  reign  tend  to  prove  that  they 
were  regarded  as  fulfilling  the  clause 
of  Magna  Gharta  touching  the  col- 
lective summons  of  the  lesser  barons 
(Rep.,  i.  277).    The  endless  disputes 


as  to  the  daily  allowanoes  show  us 
how  confused  the  oonoeptions  of  re- 
presentation stiU  were,  and  how  they 
became  still  more  confused  in  conse- 
quence of  the  dispute  on  this  point 
(Rep.,  i.  S86-338).  It  was  only  during 
the  course  of  the  fifteenth  century  tha^ 
owing  to  a  more  regular  usage  of  the 
daily  allowances,  and  to  the  declara- 
tory statutes,  matteiB  became  uniformly 
settled. 
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PiQvts  were,  down  to  Edwaxd  III.,  only  occasionally  snm- 
racnad,  and  then  for  special  business  (Report,  i.  215).  In 
later  times^  too,  we  meet  with  certain  fluctuations  in  the 
number  of  represeatativea,  two,  three,  or  four,  especially  for 
London  and  the  Ginqne  Ports.  It  was  not  until  the  Lower 
House  had  become  more  firmly  consolidated  as  a  corporate 
body  with  its  own  Speaker,  that  the  number  of  the  representa- 
tives became  fixed  at  two,  and  the  number  of  the  regularly 
summoned  and  represented  towns  became  more  permanent. 
At  the  close  of  Edward  the  Fourth's  reign  the  number  of 
towns  was  one  hundred  and  twelve  with  two  members  from 
each.  For  London,  after  several  fluctuations,  four  members 
were  summoned  after  1878.  (5*) 

The  House  of  Commons  consisted,  then,  at  the  close  of  the 
middle  ages  of  the  following  elements : 

1.  Seventy-four  ''  knights  of  the  shire,"  as  representatives 
of  the  thirty-seven  counties,  chosen  from  the  knighthood  with 
the  concurrence  of  all  land  and  freeholders  bound  to  serve 
on  juries  (forty-shUUng  freeholders)  ; 

2.  In  addition  to  these,  and  as  yet  somewhat  subordinate  to 
them,  at  least  two  hundred  deputies  for  more  than  one  hun- 
dred cities  and  boroughs,  elected  in  legal  theory  from  among 
the  burgesses  paying  scot  and  bearing  lot,  but  in  reality  only 
from  a  smaller  committee,  namely,  the  body  charged  with 
conducting  the  civil  and  police  administration. 

VI.  'STj^  parliament  as  a  totK>Ie,  that  is,  after  the  addition 

to  the  cormlium  of  the  magnates  of  the  gents  de  la  commune, 
now  forms  a  most  extensive  and  supreme  consilium  regis,  the 
leading  features  of  which,  as  the  '' highest  royal  council,''  have 
been  retained  in  the  whole  as  well  as  in  the  several  limbs. 


(5^)  In  40  Edward  HI.,  and  in  later 
times  still  more  frequently,  small  towns 
make  oomplaint  touohing  the  represen- 
tation demanded  of  them  on  aoooimt 
of  the  higher  assessment  and  costs 
(Beport,  i.  327).  The  contributions  to 
the  daily  allowances  of  the  represen- 
tatiyes  also  furnished  a  matter  of  dis* 
pute  to  the  towns.  Occasionally,  in 
addition  to  the  ordinary  parliaments, 
there  were  still  more  special  summon- 
ings  of  oivio  deputies,  as  a  rule  mer- 
chants, to  discuss  regulations  which 
specially  concerned  the  seaports  and 
trade,  as  in  10  Edward  III.,  and  then 
asain  in  10,  11,  IS,  14,  16,  17, 19,  21, 
23, 30  Edward  III.,  etc.  In  10  Edward 
III.  this  was  called  a  oo/Zo^umm  tpeeiale 
or  pertonaJe,  But  with  the  advance- 
ment of  the  Commons  to  the  position 
of  enacting  assemblies,  such  special 
deliberations  die  out.    The  method  of 


election  in  the  boroughs  was  left  to 
the  yery  diyersely  fashioned  municipal 
constitutions  (Qneist,  Geech.  d.  Self- 
Goyemment,  196  te^,).  Sketches  of 
the  customs  of  individual  boroughs  at 
the  election  of  their  represenSitives 
are  given  by  Btubbs  (iii.  41&-421).  It 
follows  firom  what  he  adduoes  that  the 
question  was  regarded  as  dependent 
on  local  regulations  until  the  following 
period,  in  which  the  elections  and  the 
scrutiny  were  claimed  as  being  the 
right  and  duty  of  the  House  of  Gom-^ 
mons.  Of  tbe  ordinances  affecting  the 
rights  of  election  only  the  stat.  1 
Henry  V.,  touching  the  resideooe  of 
the  candidates  for  election,  is  appli- 
cable to  the  boroughs.  **Die  Ges- 
chichte  dee  Wablreohts  zum  Englis- 
chen  Parlament"  (Leipzig,  1885),  by 
L.  Piers,  is  a  clever  essay  on  the  whole 
subject. 
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The  King  remains  the  capwt^  prindpium  et  fans  parliamenti. 
He  alone  summons,  opens,  and  closes  the  parliaments,  the 
sittmgs  of  which  are,  as  a  rule,  of  short  duration.  An  ex- 
ceptional session  of  one  hundred  and  fifty-nine  days  occurred 
in  1406;  such  a  duration  had  been  until  then  unheard  of, 
and  this  session  was  felt  as  a  severe  burden  in  consequence 
of  the  daily  allowances  which  had  to  be  paid.  For  his  daily 
salary,  from  about  7  Edward  II.,  the  county  representative 
received  as  a  rule  four  shillings,  the  town  representative  two 
shillings.  But  all  deputies  were  soon  regarded  not  only  as 
representatives  of  their  corporation,  but  as  representatives 
of  the  whole  country,  an  idea  early  founded  upon  the  writ  of 
summons  ad  faciendum  et  consentiendvm. 

As  a  fact,  this  parliamentum  represented  an  organic  com- 
bination of  State  and  society,  such  as  no  constitution  of 
estates  on  the  Continent  (in  consequence  of  the  different 
development  of  the  feudal  system  and  propertv  interests) 
could  attain  to.  The  firm  coherence  subsisting  between  the 
magnates  and  the  active  political  government  of  the  realm 
had  been  brought  about  by  the  formation  of  the  Magnum 
Concilium;  that  between  the  magnates  and  the  knighthood 
by  the  established  form  of  the  county  constitution,  especi- 
ally by  the  office  of  justice  of  the  peace  and  the  formation 
of  a  military  force;  that  between  the  knighthood  and  the 
cities  by  the  county  constitution,  the  unity  of  the  judicial 
system,  the  suit  of  court,  the  tax-paying  interests,  etc.  The 
single  defective  point  is  in  the  unequal  representation  of  the 
boroughs,  and  a  want  of  coherence  of  the  boroughs  among 
themselves,  whose  spontaneous  and  varied  organization  much 
resembled  the  urban  constitutions  of  Germany.  This  caused 
them  to  assume  a  subordinate  position  in  Parliament,  in  spite 
of  the  far  greater  number  of  their  representatives. 

Yet,  in  spite  of  an  often  actually  preponderating  power  in 
the  Parliament,  the  formal  subservience  of  the  Consilium 
Regis  to  the  person  of  the  King  remains  unchanged.  Under 
Bichard  11.  it  happened  at  a  time  of  tumult  that  a  parlia- 
ment threatened  to  dissolve.  But  a  threat  that  a  parliament 
would  convene  itself  without  royal  summons,  or  would  sit 
permanently,  or  continue  in  permanent  committees,  or  ap- 
point and  bind  by  oath  its  own  officials  (after  the  manner 
of  the  German  provincial  estates),  never  occurs  during  this 
period.  Very  valuable  information  on  a  series  of  details  in 
the  parliamentary  mode  of  procedure  has  lately  been  fur- 
nished by  the  investigation  of  Stubbs  (Constitutional  History, 
vol.  iii.  c.  20,  ''  Parliamentary  Antiquities  "). 

Note    to   Chapter    XXV.— Cl^e      ifpf^trm  0f  tH):ftti0n  is  based  upon  the 
tStbtlopmmt  of  t^t  ^arliamftltarfi      gradual  blending  of  older  modes  of 


Origin  of  the  Lower  Hotise. 


389 


tazation.  It  U  aooordingly  advisable 
to  review  once  again  the  groups  that 
were  made  eubjeot  to  the  taxes,  with 
regard  to  their  respective  interests  in 
the  taxation.  A  valuable  aid  for  this 
purpose  is  furnished  by  the  compila- 
tion of  all  parliamentary  money  grants 
from  Magna  Oharta  down  to  the  close 
of  this  period  (altogether  about  one 
hundred  and  thirty  annual  grants)  in 
Stubbs's  Constitutional  History  (voL 
iii..  Index  sub.  v,  *'  Taxes  *'). 

1.  The  Croum  vcusctU  had  been  for 
^generations  accustomed  to  pay  scutages 
m  lieu  of  personal  military  service. 
But  if  this  was  to  be  converted  into 
a  periodical  tax  for  national  necessi- 
ties, it  might  be  objected  that  the  old 
feudal  tax  indeed  placed  aU  the  knights' 
fees  on  an  equality  with  each  other, 
but  that  in  reality  the  incomes  were 
different  and  became  ever  more  un- 
equal. The  9cutagia  accordingly  were 
not  fitted  for  a  normal  land-tax.  If 
the  scuti^es  under  Henry  IIL  had 
become  the  ordinary  scale  for  the 
money  grants,  this  was  attributable  to 
the  habit  of  adhering  to  the  old  regis- 
ters. The  knights'  fees  oould  not  per- 
manently escape  a  rectification  of  tneir 
valuation,  that  is,  an  assessment  ac- 
cording to  the  present  productive  value, 
like  all  other  landed  properties.  At 
the  commencement  of  the  reign  of 
Edward  II.  such  a  valuation  was  made, 
and  from  that  time  the  landowners  in 
the  counties  were,  as  a  rule,  assessed 
proportionately.  But  Coke's  assertion 
18  not  correct  that  after  8  Edward  II. 
no  <etfto^iiM»  at  all  was  any  longer 
raised ;  in  the  course  of  the  fourteenth 
century  this  course  was  adopted  several 
times  in  cases  where  the  King  in  per- 
son took  the  field,  for  the  last  time 
apparently  in  1386.  In  like  manner 
an  aid  for  knighting  a  son,  and  a  dowry 
for  a  princess  on  the  marriage  of  a 
royal  daughter,  continued  to  be  exacted 
as  a  financial  resource  (Stubbs,  ii  522). 

2.  The  tax-payiug  group  of  the 
under-vassdU  and  landed  freeholders 
stood  in  a  relation  which  early  brought 
them  into  union  with  the  lower  Crown 
vassals.  The  sub-vassal  had  origi- 
nally to  pay  his  auxilia  and  scutagia 
to  the  mesne  lord,  as  often  as  the  latter 
had  to  pay  his  to  the  King.  But  it 
was  to  the  interest  of  the  Crown  rather 
to  have  the  tax  paid  immediately  by 
the  tax-paying  subject.  From  this 
inclination  proceeded  the  statute  Quia 
Emptores,  18  Edward  I.,  which  made 
every  new  purchaser  of  a  fief  an  im- 


mediate vassal,  that  is,  an  immediate 
tax-payer.  The  whole  of  Edward  the 
First's  reign  shows  a  constant  tendency 
to  abolish,  in  the  interest  of  the  Crown, 
the  difference  between  mediate  and  im- 
mediate vassals  (Peers'  Report,  i.  248- 
250).  All  freehold  estate  in  free  socage 
was  by  custom  considered  liable  to  the 
auxilia  in  cases  of  honour  and  necessity 
(Rep.,  322).  Accordingly,  so  soon  as 
the  auadlia  had  been  made  the  basis 
of  taxation,  a  fairly  uniform  scale  was 
attained  for  the  whole  of  the  provincial 
freehold  estates.  (Remarks  as  to  the 
other  varieties  of  tenures  and  aids  are 
contained  in  the  Peers'  Report,  i.  274, 
275.)  An  impediment  to  a  good  under- 
standing on  this  point  appeared  after 
the  introduction  of  parliamentary  elec- 
tions, by  the  high  allowances  of  the 
county  representatives.  The  sub-vas- 
sals could  object  that  they  were  repre- 
sented bv  their  mesne  lords;  but  as 
that  feudal  relation  more  and  more 
recedes,  this  difficulty  is  accordingly 
tacitly  though  slowly  put  aside.  On 
the  other  hand,  in  the  class  of  the  petty 
freeholders,  disputes  are  continually 
recurring.  The  more  representation 
became  developed,  the  more  did  con- 
tribution to  the  allowances  become 
a  chief  characteristic  of  the  tax-payer 
who  was  entitled  to  the  sufirage,  and 
on  the  other  hand  the  knights  of  the 
shire  became  more  assured  in  their 
functions  as  representatives  of  all  per- 
sons who  contribute  to  their  salaries, 
viz.  of  (1)  the  leaser  Crown  vassals, 
(2)  the  sub-vassals,  (3)  the  contribut- 
ing freeholders  of  estates  not  liable  to 
scutage.  By  the  stat  12  Richard  IL 
c.  12  "  custom  "  was  held  to  decide  the 
question.  But  so  long  as  these  rela- 
tions were  in  process  of  creation,  the 
deputies  of  the  counties  took  counsel 
with  their  constituents  (Rep.,  i.  308, 
309),  which  transactions  are  character- 
istic of  this  early  period  of  taxation. 
In  some  counties,  as  in  Kent,  divergent 
systems  of  contribution  were  maintained 
(Parry,  76).  Still  more  divergent  was 
the  system  of  the  Cinque  Ports,  which, 
in  analogv  to  the  military  vassals,  had 
onerous  anties  to  fulfil  in  natura,  in 
respect  of  sea  defence,  and  so  were 
excused  from  contributing  to  the  aids, 
and  on  that  account  did  not  send  ropre- 
sentatives  to  Parliament  until  later. 

3.  The  boroughs  had  been  from  time 
immemorial  subjected  to  a  compara- 
tively arbitrary  taxation.  But  the  re- 
demption of  the  tallages  by  fixed  sums, 
the  Interest  of  the  Crown  in  preserving 
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the  proeperity  of  the  towns,  the  actual 
Deoeasitv  for  an  uniform  syetem  of  tax- 
ation^all  brought  the  municipal  taUagia 
more  and  more  to  the  level  of  the 
auxUia  of  the  feudal  yaasals.    In  a 
clause  of   the  first   draft  of   Magna 
Oharta  this  was  even  expressly  laid 
down,  but  it'  was  omitted  at  the  first 
confirmation.     The  grants  of  tenths, 
fifteenths,  and  other  income  taxes  were 
originally  only  made  of  **  good-wUl.'* 
The  resolute  resistance,  especially  on 
tjbie   pcut   of   London,  haa  aided   in 
bringing  about  the  ConfirmaJtio  Char'' 
iarum  of  ^  Edward  L    The  Crown, 
moreover,  found  that  it  attained  better 
results  through  friendly  negotiations. 
Here  also  there  was  originally  a  mixture 
of  old  obligation  and  new  grant  of 
**good-wilL"     The  Crown  saw  itself 
obliged  to  extend  the  summons  to  as 
many  cities  and  boroughs  as  possible, 
for,  when  an  understanding  had  been 
Arrived  at  with  the  more  infiuential 
towns,  the  smaller,  which  were  sum- 
moned  with    them,   yielded.     After 
6  Edward  III.  the  old  right  to  the 
municipal  taUagia  appears  merged  in 
(the  general  grant  of  subsidies  (&p.,  i. 
305,  306).    But  whilst  this  state  of 
things  was  in  a  state  of  transition  the 
representatives  of  the  cities  were  fre- 
quently required  to  take  counsel  with 
•tneir  constituents,  as  in  13  Edward  IIL 
After  the  ^eale  of  taxation  had  been 
.determined  upon,  these  oonsuUations 
fell  iuto  disuse. 

^.  The  old  tenants  in  ancient  dememe 
ibund  themselves  in  a  state  of  de- 
pendence, in  which  an  arbitrary  right 
of  the  Crown  to  impose  taxes  was  sure 
to  last  longest  (Rep.,  i  280).  But  for 
economical  and  leeal  reasons  they 
might  not  be  overourdened,  .and  a 
parallel  state  of  taxation  had  likewise 
to  be  applied  to  their  case.  Their 
deputies  were  frequently  summoned  to 
Parliament,  but  they  were  never  al- 
lowed to  meet  with  the  commoners,  or 
to  form  a  part  of  the  Parliament.  But 
the  more  they  were  accustomed  to  be 
placed  as  a  matter  of  course  upon  an 
equal  footing  in  respect  of  taxation 
with  the  freeholders  and  burgesses,  the 
more  did  they  blend  with  the  tax-pay- 
ing communitas,  so  that  as  early  as 
15  Edward  II.  the  estates  of  the  realm 
fulfil  functions  as  repesentatives  of 
the  tenants  in  ancient  demesne  (Bep.,  1. 
283).  However,  for  some  time  the  habit 
was  adhered  to  of  demandlug  h^ore  a 
campaign  an  auxCium  of  the  tenants 
in  ancient  demesne,  after  the  campaign 


one-tenth  or  one-fifteenth,  according 
as  the  previous  auxiHum  had  produced 
a  greater  or  a  smaller  sum  (Thomas^ 
"Exchequer,"  p.  35).  Also  after  the 
Confirmatio  Chartarwn  Edward  L  held 
&st  to  the  principle  that  the  taxation 
of  his  tenants  in  demesne  was  a  manorial 
privilege,  which  continued  without 
grant  of  Parliament.  But  in  the  year 
1332  Edward  UI.  promises  that  he  will 
not  for  the  future  raise  any  taUagia 
otherwise  than  as  in  the  time  of  his 
predecessors,  and  this  is  apparently  the 
last  instance  of  a  raising  of  the  taUagia 
in  the  way  of  a  special  taxation  of 
taUiaMe  tenants  (Stubbs,  ii.  521). 

5.  After  the  bull  of  Urban  the  cHergy 
refused  at  first  all  taxation  for  civU 
purposes.  After  Edward  L  h^  broken 
through  this  refusal  so  far  as  based  on 
prineiple,  a  difierence  was  still  main- 
tained between  the  taxation  of  their 
baronies  and  their  other  income.  For 
the  taxing  of  the  baronies  the  prelates 
meet  together  with  the  secular  lords  in 
the  Upper  House  as  representatives  of 
the  ecclesiastical  military  fiefis.  For 
the  other  temporalities  and  spirituali- 
ties  (tithes),  negotiations  were  carried 
on  again  with  the  bishops  and  the 
representatives  of  the  infeiior  cl^gy 
in  convocation,'  and  here  also  an  equiva^ 
lent  donum  was  granted.  According 
to  the  scale  of  Pope  Nicolas  (1291),  the 
income  of  the  clergy,  exclusive  <^  the 
baronies  which  wens  to  be  taxed  bf 
the  prelates,  was  computed  at  not  leas 
than  £199,311.  The  produce  of  a 
clerieal  tithe  should  aooordingly  hav^ 
been,  in  round  numbers,  £20,000,  but  it 
gradually  sank  down,  owing  to  numer- 
ous exemptions,  especially  that  of  tiie 
small  livings  under  ten  marks  value. 
Under  Henry  VIL  the  amount  was 
computed  only  at  £10,000. 

6.  The  system  of  duties  and  indirect 
taxation  at  the  close  of  the  former  period 
has  been  discussed  above.  The  finan- 
cial administration  saw  itself  still  en- 
titled, by  virtue  of  the  royal  rights 
appertaining  to  harbours,  fairs,  and 
markets,  to  raise  duties  by  special 
negotiation  with  the  merchants,  and  to 
increase  the  same  with  th^  consent  of 
the  parties  concerned,  indlependentiv 
of  any  proceedings  in  Parliament.  A 
parliamentary  vote  of  1275  g^nted  to 
Edward  L  a  duty  of  a  half  mark  per 
sack  of  wool,  and  on  every  three  hun* 
dred  fieeces,  and  one  mark  per  load 
of  leather  as  a  legal  duty.  But  the 
necessities  of  the  year  1303  again  led 
to  an  arrangement  with  the  foreign 
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metdianto  far  a  duty  of  forty  pence 
per  sack,  and  one  mark  per  load,  at 
wbioh  the  eyasion  of  the  wnfirmatio 
ekairiofrum  was  ezoused  by  saymg  that 
the  merchants  were  *'  foreigners." 
Under  Edward  IIL  (1328)  the  fixed 
duties  became  a  portion  of  Uie  ordinary 
revenuee,  and  reoeiyed  a  fresh  sanction 
in  the  statute  of  Staples  (1353).  The 
irregularity  of  the  impositions  of  duties 
upon  the  market  produce  of  the  country, 
the  so-called  staple  commodities  (wool, 
lead,  tin)  was,  however,  for  a  long  time 
enhanced  by  the  protectiye  interests  of 
the  merchants  tbemselves,  who  in- 
demnified themselyes  for  the  higher 
rate  of  taxation  through  the  interest 
they  had  in  protection.  Arbitrary  con- 
fiscation of  wareSf  snoh  as  took  place  in 
1294  under  Edward  I.,  ended  with  a 
release  on  payment  of  three  or  flye 
marks  per  sacs  of  wool,  for  which  the 
merchants  could  indemnify  themselves 
by  increasine  the  price.  The  system 
of  priyileged  staple  places,  which  was 
developed  under  the  three  Edwards,  is 
based  upon  common  financial  and  pro» 
tective  interests,  the  disadvantages  of 
which  for  the  consumers  were  only 
gradually  appreciated.  Under  Edward 
III.  commercial  monopolies  were  alter- 
nately abolished  and  reinstated.  In  the 
year  1862  an  Act  of  Parliament  was 
passed,  making  every  levy  of  a  duty 
upon  wool  dependent  upon  the  express 
sanction  of  Parliament.  After  the  year 
1373  the  indirect  taxes  under  the  name 
of  **  tonnage  and  poundage  "  were  sub- 
jected to  a  regular  parliamentary  grant. 
After  the  recognition  of  the  parlia- 
mentary right  of  assent,  we  still  find 
in  the  eonflrmatto  ehartarum  separate 
grants  of  taxes  by  the  clergy,  the 
barons,  the  counties,  and  frequently 
also  by  the  tenants  of  royal  demesnes, 
in  proportions  which,  in  the  case  of  the 
barons  and  counties,  are  as  a  rule  esti- 
mated lower  than  those  of  the  others, 
out  of  regard  to  the  considerable  feudal 
imposts  upon  the  baronies  and  the 
knights'  fees.  This  proportional  ad- 
justment leads  to  the  conclusion  that 
with  the  assistance  of  the  Assessment 
Commissions  uniform  taxes  upon  the 
retoms  of  landed  estates  and  personal 
income  had  been  already  arrived 
at  At  intervals,  besides  all  this,  the 
king  again  puts  forth  fresh  demands 
for  equipment  of  soldiers,  performances 
in  kind,  and  indirect  taxes  of  all  sorts, 
in  consideration  of  which  a  reduction  is 
often  made  in  the  proportions.  During 
those  periods  in  which  the  monarchy 


was  weak,  and  the  influence  of  the 
magnates  and  the  great  landed  pro- 
prietors in  the  ascendant,  the  landed 
interests  tried  indirect  taxes  by  way 
of  experiment,  and  fur  a  time  even  a 
poll-tax.  The  following  incidents  will 
perhaps  suffice  to  illustntte  the  fluctua- 
tions. In  9  Edward  II.  the  barons 
and  counties  vote  from  every  viUa  in 
the  kingdom  one  foot  soldier,  with  ac- 
coutrements and  pay  (later  changed 
into  a  tax  of  one-tenth);  for  this 
boroughs  and  demesnes  yield  in  the 
next  parliament  one-fifteenth.  In  10 
Edward  III.  the  grant  was  supple- 
mented by  a  tax  of  forty  shillings  for 
every  sack  of  wool  exported  by  English 
merchants,  £3  when  by  foreign  mer* 
chants.  In  13  Edward  III.  the  earls 
and  barons  vote  for  tbemselves  and  for 
''their  peers  of  the  land,  who  hold 
by  barony,''  the  tenth  sheepskin  and 
lamb  l!h)m  their  demesnes;  the  com- 
mons 2500  sacks  of  wool.  In  14  Ed- 
ward III.  the  prelates  and  the  barons 
vote  for  themselves  and  their  vassals, 
the  ninth  sheepskin  and  lamb  for  two 
years;  the  knights  of  the  shire  for 
themselyes  and  the  eommune$  de  la 
terre  the  same ;  the  boroughs  the  actual 
ninth  part  of  their  personal  property ; 
those  merchants  who  did  not  reside 
in  boroughs,  and  the  other  inhabitants 
of  forests  and  wastes  one-fifteenth. 
In  20  Edward  III.  an  auxiUum  of  forty 
shillings  was  raised  for  knighting  the 
Prince  of  Wales,  although  the  Ck)mmoiis, 
according  to  the  statute  of  Westminster 
only  concede  twenty  shillings,  and 
refuse  their  consent.  In  45  Edward 
ni.  both  Houses  vote  a  subsidy  of 
£50,000,  and  in  like  manner  the  clergy 
an  aid  of  £50,000.  In  the  case  of  the 
first  it  was  presupposed  that  each 
parish  paid  228.  Sd. ;  but  the  number  of 
the  parishes  had  been  so  grossly  mis- 
calculated that  shortly  afterwards  a 
small  committee  was  summoned,  which 
granted  one  hundred  and  six  shillings 
for  each  parish,  to  produce  the  sum  of 
£50,000.  In  46  Edward  III.  the  inde- 
finiteness  of  the  systems  was  once  more 
shown  in  the  fact  that  the  knights  of 
the  shire  were  dismissed,  but  the  repre- 
sentatives of  the  boroughs  were  retained 
and  prevailed  upon  to  vote  certain  dues 
upon  wine  and  goods  for  another  year 
(Parry,  133).  Even  at  the  close  of  this 
reign  all  reservations  had  not  yet  been 
given  up.  In  51  Edward  III.  it  is 
declared  that  it  is  not  the  King's  will 
to  impose  any  burden  upon  the  people, 
without  the  consent  of  the  (Commons, 
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except  in  cases  of  great  necessity  and 
for  the  protection  of  the  realm,  and 
where  he  can  do  so  of  right  (**  Pari. 
Hist./*  i.  328). 

After  8  £dward  IH.  a  definite  scale 
of  taxation  for  counties  and  towus  had 
at  least  been  agreed  upon,  which  sim- 
plified the  business  of  voting  supplies. 
According  to  the  estimates  of  this  year 
the  tenths  and  fifteenths  for  the  laity 
were  assessed  in  round  sums,  the  sepa- 
rate distribution  of  which  among  the 
individual  tax-payers  was  effected  by 
the  committees  of  assessment.  The 
tendency  constantly  pursued  from  that 
time  to  pay  fixed  sums  in  satisfaction 
of  the  claim,  leads  to  a  continual  re- 
duction in  the  tax  returns.  So  early  as 
in  the  fifteenth  century  the  sum  pro- 
duced by  a  tenth  and  fifteenth  on  the 
laity  was  only  about  £87,000;  in  the 
year  1497  the  returns  had  sunk  to 
£30,000,  and  that  of  the  clerical  tithe 
to    £10,000    (Stabbs,  ii.  550).     The 

C)omprinna  whnrtly  n.f\^ryffff(\A  {rx^jcAr^ 

the  justom  of  fftgnftating  ft  deputation 
oTlhe  lords  and  prelates  to  deliberate 
with  the^  For  instance,  in  47  Edward 
ill.,  on  toeir  motion,  a  number  of 
bishops  and  lords  had  been  appointed. 
In  the  full  sittings  that  ensued,  they 
deliver  their  written  consent, beginning 
with  the  words,  "  The  Lards  and  Com- 
mons of  England  have  in  their  present 
Parliament  granted  the  King  a  fif- 
teenth," etc  (Rep.,  App.,  iv.  659-662). 
This  conference  with  deputies  from 
ihe  Upper  House  now  became  for  a 
time  tne  ordinary  form  of  proceeding. 
As  a  rule  the  Commons  themselves 
appoint  those  persons  who  are  agree- 
able to  them.  In  6  Richard  II.  they 
choose  three  prelates,  three  earls,  and 
three  barons;  their  petition  was  granted 
with  the  proviso  that  it  was  a  matter 
for  the  King's  selection  to  appoint  such 
bishops  and  lords  as  lie  shall  find 
fitting,  or  others  whom  he  shall  him- 
self nominate  (similarly  in  4  Henry 
lY.).  In  7  Richard  U.  the  Commons, 
**  with  the  consent  of  the  Lords,"  vote 
two-fifteenths ;  then  again  in  the  same 
year  Lords  and  Commons  together  a 
half-tenth  and  a  fifteenth.  In  21 
Richard  H.  the  Lords  and  Commons 
made  the  King  a  considerable  grant, 
even  for  his  life  (which  happens  once 
again  in  3  Henry  Y.).  In  IS  Henry 
IV.  the  Commons,  with  consent  of  the 
Bishops  and  Lords,  vote  a  subsidy 
wherein  the  contributions  from  real 
estate  were  plainly  described  as  being 
a    land-tax  ("Pari.   Hist./'  ii.   119). 


Grant  of  the  Commons  with  the  assent 
of  the  Bishops  and  Lords  became  from 
this  time  foith  the  most  usual  formula, 

Skrticularly  in  3,  4,  5  Henry  V. ;  18 
enry  VI.;  28  Edward  IV.  Apart 
from  the  phraseology,  which  still  varies, 
the  instability  of  the  system  of  taxa- 
tion, and  the  inexperience  of  the  tax- 
payers, is  shown  in  numerous  experi- 
ments in  taxation.  The  curious  grant 
of  a  uniform  sum  from  each  parish  in 
45  Edward  III.,  on  wliich  occasion 
Parliament  had  assumed  five  times  as 
many  parishes  as  in  reality  existed, 
lias  been  already  mentioneid.  In  51 
Edward  UI.  the  Lords  and  Commons 
grant  a  poll-tax  of  fourpence  upon  all 
male  ana  female  persons  above  fourteen 
years  of  a^e,  except  beggars,  with  the 
excuse  that  they  could  not  at  this  time 
grant  more.  This  mistake  of  the  upper 
classes  was  repeated  early  during  the 
minor' :y  of  Richard  II.,  and  led  to 
the  violent  uprising  of  the  labouring 
classes,  after  whic^  the  imfortunate 
poll-tax  does  not  again  occur.  In  5 
Richard  II.  a  subsidy  <m  the  wool  was 
again  granted. 

Under  the  house  of  Lancaster  the 
contributions  from  real  estate  and  from_ 

"diBttin- 


stm  more  jrei 


MTularly 
jf.,  howei 


isgfiiL  Under  Henry  VI.,  however,  the' 
influence  of  the  regency,  and  later  of 
the  absolute  impotence  dT  the  monarchy 
was  again  visible  in  new  experiments 
in  new  taxation.  In  the  Parliament 
of  1427-1428  a  new  and  more  oompli- 
oated  method  of  taxation  appears ;  all 
parishes  whose  churches  were  rated 
•at  more  than  ten  marks  were  to  pay 
188.  4(2. ;  ampler  parishes  6«.  8<{.,  the 
smallest  parishes  2ir.,  payable  by  the 
members  of  the  community ;  from  each 
knight's  fee  6«.  8d.  In  the  year  1435 
a  progressive  income-tax  was  intro- 
duced :  incomes  of  a  hundred  shillings 
pay  28.  6(2.,  and  6(2.  additional  for  every 
pound  up  to  £100 ;  those  of  more  than 
£100  pay  8(2.  in  every  pound ;  above 
£400,  28.  in  the  pound.  Analogous 
grants  were  made  by  the  dergnr  in  con- 
vocation. In  the  year  1439  the  grant 
is  made  of  one-fifteenth  and  three- 
twentieths,  supplemented  by  a  tax 
upon  foreigners,  16d.  upon  house* 
holders,  and  6(2.  poll-tax  upon  indi- 
viduals. Under  the  house  of  Lancaster 
the  ordinary  revenue  of  the  King  had 
much  diminished,  in  consequence  of 
the  stricter  conformity  of  the  admini- 
stration with  the  law,  and  the  numer- 
ous limitations  of  the  Oown  in  its 
financial  and  other  profitable  rights 
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and  arbitrary  powers ;  and  the  Dnchy 
of  Lancaster,  which  had  been  made  a 
royal  entailed  estate,  brought  only  a 
small  surplus,  in  oonsequence  of  nu- 
merous permanent  burdens  laid  upon 
it ;  whilst  the  wars  in  France  and  in 
later  times  the  defence  of  the  remnants 
of  the  English  possessions  in  France, 
caused  the  Crown  considerable  ex- 
pense. According  to  Lord  Cromwell's 
statement  of  1433  the  ordinary  revenue 
still  available  had,  owing  to  fixed  bur- 
dens, become  reduced  from  £28,000  to 
to  £8990.  The  Duchy  of  Lancaster 
brouglit  in  only  £2108  nett;  the  in- 
direct taxes  upon  wine  and  other  com- 
modities brought  in  £26,966.  The 
expenses  of  the  garrison  of  Calais,  on 
the  other  hand,  alone  exceed  the  ordi- 
nary revenue  of  the  thrown  (Btubbs, 
ilL  117).  To  this  period  belong  also 
precedents  of  an  authorization  to  con- 
tract loans.  With  the  assistance  of  his 
council  the  King  was  empowered  to 
borrow  money  by  wairants  under  his 
privy  seal.  Frequently,  too,  the  mem- 
bers of  the  council  advanced  money 
from  their  own  resources,  or  gave  per- 
sonal security  to  the  merchants  who 
lent  it  At  diflBcult  iunctures  they 
were  empowered  by  Parliament  to  give 
security  for  great  loans,  by  pledging 
the  taxes  which  were  due.  After  1421 
the  sum  for  which  the  councU  should 
be  authorized  to  g^ve  security  was 
generally  limited,  the  amount  being 
from  £20,000  to  £100,000.  After  the 
death  of  Cardinal  Beaufort  these  trans- 
aetioBs  diiappear. 


During  the  wars  of  the  Roses  finan- 
cial embarrassments,  as  may  be  well 
understood,  had  become  permanent. 
Under  £dward  lY.  new  eztraordinarv 
imposts  were  accordingly  introducea. 
The  Parliament  of  1472  granted  an 
army  of  13,000  archers,  to  be  paid  at 
the  rate  of  sixpence  a-day  for  a  year. 
The  Commons  and  Lords,  in  two  sepa- 
rate documents,  further  resolved  that 
a  new  and  full  tenth  should  be  levied 
upon  all  property  and  income  to  defray 
the  expenses,  in  the  following  year, 
however,  this  was  found  too  difficult 
to  collect,  and  so  a  fifteenth  was  voted 
after  the  old  fashion.  In  the  same 
year  begin  exactions  by  way  of  bene- 
volences (forced  gifts  from  private  in- 
dividuals), which  soon  became  odious. 
In  the  following  year  (1474)  the  grant 
appears  in  a  ronnd  sum. 

It  was  not  until  the  royal  power  had 
become  completely  restored  under  the 
dynasty  of  the  Tudors  that  the  system 
of  direct  taxes,  as  land-tax  and  income- 
tax,  was  completed,  put  into  regular 
execution,  and  permanently  established. 
Under  Henry  YUI.  the  grant  in  1514 
rises  to  £160,000,  according  to  a  care- 
fully graduated  scale  from  land,  per- 
sonal property  and  income.  Under 
Mary  the^  expressions  subsidies,  in- 
comes, tenths,  and  fifteenths  acquire 
definite  technical  meaning,  the  subsidy 
as  a  land-tax  of  twenty  per  cent.  (4«. 
in  the  £X  the  -tenths  and  fifteenths 
as  an  income-tax  of  thirteen  one-third 
per  cent  (2«.  8(2.  in  the  £)  (Stubbs,  iii. 
855). 
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CHAPTER  XXVI. 

^j^e  (Si^urct^  at  t^e  (ZDIose  of  tj^e  imOArb  9i^. 

The  thorough  remodelling  of  the  State  in  this  period  is  con- 
fined to  temporal  interests,  and  to  the  legal  relations  subsist- 
ing between  the  laity  and  the  royal  power.  The  Church 
remains  unchanged  in  the  face  of  this  metamorphosis,  and 
includes  all  classes  in  a  constitution  of  which  the  form  differs 
greatly  from  the  spirit.  At  the  close  of  the  preceding  period 
the  power  of  the  Boman  Cathohc  Church  had  reached  its 
zenith,  at  which  point  it  had  become  a  compact  political 
system. 

A  sovereign  Head  of  the  Church  confronts  the  temporal 
King,  and  in  England  claims  even  a  feudal  suzerainty  with  a 
feudal  tribute  to  be  paid  annually. 

A  spiritti^d  parliament,  with  an  upper  and  a  lower  house 
(convocation),  confronts  the  secular  parliament. 

An  exclusive  ecclesiastical  legislation,  grant  of  taxation, 
and  jurisdiction  stand  firmly  opposed  to  that  of  the  temporal 
power.  This  jurisdiction,  in  the  ecclesiastical  sense,  embraces 
a  system  analogous  to  that  of  our  modern  administration, 
executed  by  professional  officials  with  a  bureaucratic  consti- 
tution. Moreover,  the  most  important  temporal  offices  of 
Lord  Chancellor,  Master  of  the  Bolls,  Keeper  of  the  Privy 
Seal,  and  not  unfrequently  that  of  the  Lord  Treasurer,  were 
still  in  the  hands  of  clerics. 

Both  political  systems  now  rank  side  by  side,  each  to  a 
great  extent  requiring  the  help  of  the  other,  each  supplying 
the  other's  deficiencies,  both  embracing  all  classes  of  the 
population.      The  great  wealth  of  the  Church   (1)   at  first 


(1)  "The  clergy  were,  as  a  body, 
yery  rich;  the  proportion  of  direct 
taxation  borne  by  them  amounted  to 
nearly  a  third  of  the  whole  direct 
taxation  of  the  nation ;  they  poBsessed 
in  the  constitution  of  Parliament  and 
convocation  a  great  amount  of  political 
power,  a  majority  in  the  House  of 
Lords,  a  recognized  organization  as  an 
estate  of  Parliament,  two  taxing  legis- 
lating   assemblies    in    the   provincial 


convocations ;  they  had  on  their  great 
estates  jurisdictions  and  franchises 
equal  to  those  of  the  great  nobles,  and 
in  the  spiritual  courts  a  whole  system 
of  judicature  parallel  to  the  tempciral 
judicature — but  more  inquisitorial, 
more  deeply  penetrating  and  taking 
cognizance  of  every  act  and  every  re- 
lation of  men's  lives.  They  had  great 
immunities  also,  and  a  corporate  co- 
hesion which  gave  strength  and  dignity 
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attracted  all  classes  of  the  community  to  her  ser^ce.  The 
number  of  the  clerid  was  accordingly  extremely  large ;  the 
lists  of  ordinations  in  the  greater  dioceses  often  show  hundreds 
of  persons  who  in  the  course  of  a  single  year  had  received 
the  higher  consecration.  Almost  every  family  had  relations 
among  the  lower  clergy,  the  country  squire  counted  kinsmen 
among  the  canons  of  the  greater  foundaticms,  whilst  the 
higher  nobles  and  officers  of  State  strove  to  gain  episcopal 
sees  for  their  sons  who  were  dedicated  to  the  clerical  profes- 
sion ;  even  the  bondsman  class  found  a  place  open  to  it,  in 
spite  of  legal  prohibition.  Among  the  lower  elasses,  the  in- 
fluence of  the  Church  became  even  more  extensive,  now 
that  the  orders  of  mendicant  friars  had  entered  into  bonds 
of  sympathy  with  the  poor^  who,  in  very  many  matters,  found 
reason  for  being  discontented  with  the  laws  and  measures  of 
taxation  established  by  the  wealthy.  The  bureaucracy  of  the 
Church,  with  its  standing  army  of  monks  and  spiritual  orders, 
had  developed  itself  into  a  steadily  working  system  of  domi- 
nion over  the  human  mind.  No  temporal  rule  «ould,  for  any 
length  of  time,  maintain  itself  in  hostility  to  such  a  power  as 
this,  which  swayed  the  masses,  and  continually  admonished 
them  to  obey  the  divinely  appointed  ruler.  As  the  Church, 
on  the  one  hand,  extended  her  consecration  to  the  monarchy, 
so,  on  the  other  hand,  she  guaranteed  the  rights  of  the  estates, 
And  from  a  like  interest  as  the  nobility,  held  fast  to  Magna 
Charta,  the  confirmation  of  which  instrument  was  repeatedly 
borought  about  by  the  higher  ecclesiastics.  Their  judgment 
it  is  which  makes  eonatitutional  oaths  binding,  and  theirs 
Also  which  in  turn  releases  from  them.  (2) 

This  mutual  relation  also  finds  expression  in  the  parlia- 
mentary isonstitution.  In  it  the  estate  of  the  prelates  did 
not,  as  on  the  Continent,  appear  as  a  mere  representation 
of  manorial  rights,  but  as  summoned  by  royal  writ  to  the 
highest  deliberative,  judicial  and  tax-imposing  assembly. 
But  the  royal  right  of  summons  had  a  different  significance 
for  the  ecclesiastics  and  for  the  barons.     The  summons  of 


to  the  meanest  member  -of  the  class 
(Stubbs,  iii.  365,  366).  Tlie  estates  of 
the  bishops  and  monasteries  extended 
into  almost  all  the  sub-distxicts  of  the 
country.  They  were  well  mani^ged; 
the  CistercianB  especially  were  re- 
garded as  good  farmers  and  sheep 
breeders.  The  .Ghnrch  appecu-ed  every- 
where to  the  country  people  as  a  gene- 
rous landlord.  ^8ee  Btubbs,  iii.  chap, 
zix.,  touching  the  whole  relationa  be- 
tween Church  and  Btate.) 

(2)  The  state  of  things  in  this  period 
was  certainly  somewhat  different  to 


that  in  the  preceding.  In  former  times 
the  clergy  simply  preached  obedience 
towards  the  King,  but  the  clergy  was 
now  always  ready  to  quote  inutanoes 
of  <<  Kings  like  Saul  and  Herod "  in 
the  disputes  between  Church  and 
State  on  matters  of  jurisdiction ;  and 
it  was  no  easy  task  to  determine  **  what 
was  to  be  rendered  to  God  and  what 
to  CflBsar,*'  according  to  the  preachers^ 
ideas.  There  had  unmistakably  come 
about  a  cooler  relation  to  the  monarchy 
on  this  side  (Stubbs,  iii.  513). 
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the  bishops  resulted  naturally  from  their  constitutional  posi- 
tion as  pillars  of  the  ecclesiastical  power,  and  elevation  to  the 
bench  of  prelates  was  after  King  John's  reign  no  mere  grant 
of  favour.  The  clerical  caste  for  a  long  time  nominated  its 
rulers  by  free  canonical  election,  and  made  the  grant  of  the 
temporalities  a  mere  confirmation  on  the  part  of  the  King. 
The  caste  spirit  created  by  the  celibacy  of  the  clergy 
kepi  the  prelates  more  closely  imited  than  the  secular 
magnates.  The  privilege  of  clergy  made  them  personally 
much  more  independent  than  the  temporal  lords.  It  was 
accordingly  an  advantage  of  this  administration  of  the  realm, 
that  the  benches  of  the  bishops  and  the  temporal  lords  could 
not,  at  all  events,  form  two  independent  chambers,  as  was 
the  case  on  the  Continent,  where  the  landed  interests  had 
become  the  basis  of  the  estates  of  the  realm.  The  claims 
advanced  by  the  bishops  were  moderated  by  the  voices  of  the 
barons,  and  the  martisd  insolence  of  the  great  temporal  lords 
kept  in  check  by  the  votes  of  the  spiritual  magnates,  who, 
according  to  the  parliamentary  writs,  even  formed  the 
majority,  though  they  did  not  always  appear  in  such  num- 
bers. Most  beneficial  of  all  for  both  parties  was  the  customary 
co-operation  of  the  prelates  and  barons  in  the  great  council, 
in  conducting  the  responsible  business  of  the  central  govern- 
ment. 

In  accordance  with  his  experiments  at  a  political  govern- 
ment on  a  great  scale,  the  aim  of  Edward  I.  is  directed 
towards  summoning  the  chapters  and  the  parsons  of  parishes 
to  Parliament  in  addition  to  the  prelates,  in  order  to  have 
the  ecclesiastical  middle  class  duly  represented,  and  to  bring 
about  an  understanding  with  the  gentz  de  la  commune.  The 
immediate  occasion  for  this  was  certainly  given  by  the  system 
of  taxation ;  but  the  consistent  enforcement  of  this  measure 
and  the  systematic  opposition  of  the  clergy  to  it,  proves  that 
the  royal  council  recognized  in  it  a  politically  important 
measure.  At  first,  to  combat  the  papal  prohibition  of  taxes, 
Edward  I.  was  desirous  of  giving  the  inferior  clergy  a  position 
analogous  to  that  of  the  Commons,  with  a  view  to  arousing 
and  keeping  alive  in  them  a  feeling  for  the  common  weal. 
Consequently  an  instruction,  bearing  the  introductory  words 
Priemunientes,  (8)  was  addressed  to  all  the  bishops,  enjoining 


(3)  Since  23  Edward  I.  the  writ  issued 
to  the  Archbishop  of  Canterbury  runs 
as  foUows:  *'  Stout  Lex  justienma,  pro- 
vida  eirewntpetdione  scLoronim  pnnci' 
pum  stabilita,  hortatur  et  tUUuit,  ut  quod 
omnea  tangit,  ab  omnibuB  apprcbetur^ 
no  et  innuit  evidentert  ut  eommunibus 
perictdU  pro  (P^r?)  remedia  provUa 


eommunUertfbvielur, .  . .  PrjemvniefiiM 
Priorem  et  CapUvhtm  Eoeleeim  vetirm^ 
ArehidiOiConum,  totumque  (Jlerum  vestr, 
Dioee.  fodsienieiy  quod  iidem  Prior  et 
Arehidiiioonue  in  propriis  penome  ntts, 
et  dictum  (ktpUulum  per  unum^idemqu/e 
Cletue  per  ProeurcUores  duo$  idoneoe^ 
plenam   et   suffidentem  poteUatem  ah 
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them  to  summon  to  the  national  assembly  the  deans  and  arch- 
deacons in  person,  to  represent  each  chapter  by  one,  and  the 
clergy  of  each  diocese  by  two  deputies,  who  were  to  increase 
the  Parliament  by  about  one  hundred  ecclesiastical  members, 
and  deliberate  in  the  same  manner  as  knights  and  citizens. 
But  there  immediately  arose  a  violent  opposition  against  this 
method  of  voting  the  taxes  jointly  with  the  laity,  and  against 
this  kind  of  summons.  In  7  Edward  11.  the  clergy  declares 
it  not  to  be  usual  that  they  should  be  summoned  under  the 
authority  of  the  King,  and  that  they  ought  not  legally  to  be 
so  summoned.  For  the  next  Parliament  a  second  missive  was 
for  the  first  time  addressed  to  the  Archbishop  of  Canterbury, 
with  a  repetition  of  the  order  to  appear.  Still  the  clergy 
in  8  Edward  II.  protest  even  against  this  indirect  citation. 
They  describe  the  Parliament  as  a  ewria  singuUms — begun  and 
continued  in  the  King's  camera, — and  to  such  a  curia  the 
clergy  could  not  be  summoned  without  a  manifest  infringe- 
ment of  their  privileges.  They  make  at  this  time  their  grant 
of  subsidies  dependent  upon  a  previous  papal  mandate  of 
authorization,  such  as  in  18  Edward  U.  had  allowed  the 
grant  of  a  tenth  for  a  year  ('•  Pari.  Hist.,"  i.  169,  177).  In 
15  Edward  II.,  in  two  convocations,  they  vote  once  again  an 
aid  ''  in  obedience  to  the  authority  of  the  apostolic  chair." 
In  16  Edward  U.  every  further  money  grant  without  tliis 


ipsii  CapUtUo  et  eUro  hdbefnies^  una 
vobiaeum  irUernrd,  modU  omni&iM,  tunc 
ibidem  ad  tractandum,  ordinandum  et 
factendfim,  ncbiscum  et  eum  eaeteris 
Prdatie  H  Prooeribus,  et  aliis  Ineolis 
regni  nodri,  qualiter  rit  htyuemodi  peri- 
etdie  et  exeogitatis  mdHtiis  oMandum,^ 
The  patt^  for  this  fonnuls  is  met 
with  as  early  as  22  Edward  I.  in  the 
writs  of  summons  to  a  oonyooation 
C*  Pari.  Writs,"  i  19).  The  clergy  in 
this  assembly  assesses  itself  on  aooonnt 
of  its  tenures  in  frankalmoign,  on  ao- 
oonnt  of  its  glebe  lands,  and  its  per- 
sonal property.  The  prelates  also  in 
the  spiritual  assembly  vote  the  amount 
of  the  tax  only  upon  their  spirituali- 
ties, whilst  their  feudal  estates  grant 
the  common  aids  together  with  the 
barons  in  Parliament  (Bep.,  i.  214). 
The  clause  Premimientof  was  retained 
in  the  same  sense  after  23  Edward  I. 
without  material  alteration,  yet  not 
fldways  added.  But  from  the  first  the 
clergy  showed  a  strong  resistance  to 
the  royal  summons,  and  therefore  in  the 
years  1314-1340  a  separate  circular  was 
addressed  to  both  archbishops,  urging 
them  on  their  part  to  provide  for  the 
appearance  of  the  clerical  profession  in 


the  parliaments.  After  1340  the  Crown 
was  content  with  the  practice,  that  the 
clerical  tithes  should  be  voted  in  the 
provincial  s^ods,  and  henceforward 
laid  less  weight  upon  the  appearance 
of  the  lower  clergy  in  Parliament 
(Stubbs,  m.  320).  With  regard  to  the 
papal  prohibition  of  the  tajcation  of  a 
clerical  income  a  fiction  was  resorted 
to;  namely,  that  the  clerical  grants 
were  made  of  *'free  wiU,"  and  since 
the  clergy  besides  shared  the  higher 
rate  with  the  cities  (generally  one-1»nUi 
where  the  counties  pay  one-fifteenthX 
this  taxation  gave  less  reason  for  irrita- 
tion. The  convocations  as  a  rule  de- 
termined likewise  to  pay  the  rate  voted 
by  the  cities,  without  further  dispute. 
About  the  same  time  the  oppression  of 
the  papal  taxation  ceased,  which  had 
been  severely  felt  in  the  century  of 
the  three  Eawards.  After  the  popes 
had  taken  up  their  residence  at  Avig- 
non, this  pressure  became  lighter,  and 
Richard  II.  was  enabled  to  directly 
forbid  the  exaction  of  a  papal  impost 
(1389).  The  feudal  tribute  promised 
by  John  had  been  already  abolished 
by  resolution  of  Parliament  in  the 
year  1366. 
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authority  was  plainly  refused  (Peers'  Report,  i.  284).  In  17 
Edward  II.,  the  King  finds  himself  obliged  to  entreat  the  two 
archbishops  to  convene  a  convocation.  In  the  course  of  the 
dispute,  however,  this  opposition  was  overcome  with  the 
assistance  of  Parliament,  after  the  Grown  had  agreed,  in 
addition  to  the  writ  of  summons  addressed  to  the  bishops,  to 
issue  another  and  special  summons  to  the  archbishop.  Only 
the  latter,  as  being  an  ecclesiastical  authority,  was  obeyed, 
and  as  being  a  summons  to  a  '' convocation  *'  and  not  to 
Parliament — whereby  an  appointment  of  time  and  place  was 
very  often  made  differing  nrom  those  contained  in  the  royal 
writ.  The  representatives  of  the  lower  clergy  only  appear  as 
members  of  tiieir  spiritual  synod,  and  not  as  members  of 
Parliament.  With  this  rule  the  writ  of  summons  (Prssmu- 
nientes)  became  after  Edward  UI.  the  regular  formula.  (4) 

In  these  proceedings  lay  a  grand  attempt  to  effect  the  union 
of  all  ranks,  but  also  a  proof  of  the  truth  that  no  assembly 
of  estates  can  have  any  foundation  without  legal  equality. 
In  the  Upper  House  that  equality  existed  for  prelates  and 
barons  by  feudal  tenure  and  royal  summons,  and  above  all  by 
their  customary  co-operation  in  the  central  government, — ^they 
accordingly  cleave  together ;  the  inferior  clergy,  knights,  and 
citizens,  however,  do  not.  The  more  firmly  knights  and  citizens 
as  commoners  are  welded  together  in  the  Lower  House,  the 
more  do  the  aspiring  middle  classes  appear  to  become  es- 
tranged from  the  clergy.  A  blending  of  the  temporal  middle 
classes  with  the  inferior  clergy  could  scarcely  be  effected  in 
the  face  of  the  utter  difference  in  their  way  of  life,  their  educa- 

(4)  The  words  employed  itt  11  Ed^  own  biuiness,  and  they  would  da  the 
wud  IIL  and  in  later  times  repeated  sama  In  9  Bichaid  II.  the  granting 
in  the  seoond  missive  addressed  to  the  of  a  yote  of  subsidies  ooder  the  oon- 
archbishops :  ''^jwtum  et  (xmsonum  ro-  dition  that  the  clergy  should  vote  a 
Uoni^  ut  per  eommunia  ntbiidia  com-  certain  sum,  led  to  similar  protests 
munibtM  pericvlU  oeeurraiur,*'  found  in  ('*  Pari.  Hist.,"  i.  384).  But  as  Par- 
Parliament  as  well  as  in  the  country  liament  would  not  give  up  its  privilege 
an  echo,  which  the  clergy  was  not  able  of  confirming  the  taxes  wMoh  had 
permaDently  to  ignore.  In  18  Edward  been  voted  by  the  convocation,  so  the 
in.  for  the  first  time  the  grants  of  Parliament  also  claimed  tiiat  iti  sta- 
oonvocation  were  entered  upon  the  pai"  tutes  should  bind  the  clergy,  ^  like  the 
liamentary  rolls,  and  finally  fixed  in  statutes  of  all  Christian  princes  in  the 
the  form  of  a  statute  (Bep.,  i.  317).  early  centuries  of  the  Ohnrch."  The 
The  existence  of  separate  money- voting  question  never  came  to  a  constitutional 
assemblies  led,  however,  for  some  time  settlement,  for  the  confiict  was  appeased 
longer  to  conflicts.  For  instance,  in  in  the  fifteenth  century  by  the  money 
4  Bichard  11.,  the  Commons  propose  grants  of  tbe  clergy  being  made  in  a 
100,000  marks,  if  the  clergy  (wno  pes-  separate  assembly.  But  on  that  very 
sessed  on&-third  of  the  kingdom)  would  account  the  King  was  obliged  to  derive 
grant  50,000  marks.  The  clergy  an-  the  duty  of  the  bishops  and  abbots  to 
Mwered  that  their  grant  had  never  been  appear  in  the  Upper  House  from  their 
made  in  Parliament,  nor  should  it  be  feudal  duties,  and  had  therefore,  for 
BO ;  the  laity  should  not  and  could  not  consistency's  sake,  to  dispense  with  the 
bind  the  clergy,  nor  the  clergy  tbe  attendance  of  abbots  who  held  no  fees 
laity ;  the  Commons  might  do   their  of  the  Crown. 
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tion,  and  social  interests  ;  least  of  all  was  this  possible  with 
the  celibate  clergy  of  the  Boman  Catholic  Church.  The  Com- 
mons in  Parliament  reply  to  the  energetic  efforts  of  the  clergy 
towards  separation  with  an  equally  keen  jealousy  of  ecclesias- 
tical rule,  so  far  as  it  appeared  as  the  government  of  a  foreign 
ruler ;  and  this  jealousy  had  become  still  more  enhanced  since 
the  migration  of  the  Popes  to  Avignon. 

In  this  crisis  the  monarchy  gains  an  ascendency,  at  first  in 
all  points,  where  the  privileges  of  the  Church  come  into 
conflict  with  the  common  law.  The  King  had  now  a  Parlia- 
ment to  help  him,  which  began  to  watch  with  jealousy  over 
national  honour  and  independence.  The  Church  was  allowed 
full  sway  in  those  departments  which  did  not  immediately 
affect  the  common  law,  such  as  marriage  law,  wills,  ecclesias- 
tical offences,  and  in  the  Chancery  courts,  and  those  of  the 
Universities  and  the  Admiralty.  But  every  attempt  to  change 
the  common  law  (such  as  by  introducing  legitimation,  con- 
tracts of  married  women,  etc.)  was  firmly  rejected.  ^'  Nolumua 
leges  Anglim  mutaHy'  the  barons  had  already  replied  at  the 
Parliament  of  Merton  (20  Henry  III.).  When  in  1296  the 
clergy  began  on  principle  to  refuse  their  contributions  to 
the  national  taxes,  Edward  could  venture  to  declare  the 
Church  beyond  the  pale  of  his  feudal  and  judicial  protection. 
On  a  similar  occasion  the  Parliament  declared,  in  1801,  that 
the  Pope  had  not  the  right  to  interfere  with  the  temporal 
affairs  of  the  Crown,  and  that  they  would  not  permit  the 
King,  even  if  he  were  so  inclined,  to  concede  any  one  of  the 
papal  claims.  But  most  zealously  did  the  peers  and  com- 
mons side,  as  was  natural,  with  the  monarchy  in  the  dispute 
touching  the  taxation.  When  Urban  Y.  went  so  far  as  to 
renew  the  claim  to  feudal  suzerainty  and  feudal  rents,  Edward 
III.  unreservedly  withdrew  from  the  old  relation  of  papal 
protection,  and  asserted,  in  conjunction  with  the  estates,  the 
independence  at  once  of  the  country  and  of  the  national 
Church.  Under  the  same  reign,  repeated  motions  of  the 
Lower  House  against  the  clergy  followed,  and  a  petition  that 
no  ordinance  be  issued  on  the  motion  of  the  clergy,  and  that 
the  former  should  not  be  bound  by  regulations  which  the 
latter  made  for  their  own  advantage.  La  1871  the  proposal 
was  even  made  to  remove  all  clergy  from  the  high  offices 
of  State,  and  to  fill  these  offices  with  laymen,  which,  in  the 
case  of  the  Chancellor  and  in  the  Treasury,  was  for  a  short 
time  actually  done.  The  Parliament  of  1899  declared  ''  the 
kingdom  of  England,  as  in  all  bygone  times,  free  of  all  papal 
or  other  foreign  interference."  Under  Bichard  a  dislike  to  the 
clergy  was  shown,  in  the  protection  accorded  to  the  heretics 
(Lollards)  which  in  1406  led  to  the  proposal  to  withdraw  all 
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such  as  were  suspected  of  heresy  from  the  episcopal  juris- 
diction. It  was  not  until  Henry  lY.  that  the  Church  obtained 
from  the  State  more  rigorous  penal  laws  against  the  heretics, 
in  spite  of  the  continued  opposition  of  the  Lower  House. 
Under  Henry  Y.  heresy  was  declared  an  offence  against  the 
common  law  also ;  the  secular  arm  did  not  merely  lend  assist- 
ance to  the  spiritual  court,  but  the  temporal  courts  were 
to  exercise  concurrent  penal  jurisdiction  side  by  side  with 
the  spiritual.  The  house  of  Lancaster  was  too  immediately 
dependent  upon  the  support  of  the  clergy,  not  to  give  way 
entirely  in  this  point. 

The  visible  result  of  these  conflicts  was  a  legal  definition  of 
the  rights  of  the  executive  against  the  encroachments  of  the 
Church  in  the  external  provinces  of  law  and  taxation.  As 
the  ecclesiastical  constitution  stood  pointedly  opposed  to  the 
secular  power,  there  was  no  other  course  open  but  to  employ  the 
temporal  penal  legislation  against  a  series  of  definitely  named 
excesses,  which  gradually  form  a  connected  system.  The 
State,  now  governed  by  parliamentary  statutes,  did  not  relapse 
into  the  system  of  administrative  compulsion  by  means  of 
amerciaments,  but  achieved  a  firm  and  uniform  observance  of 
the  limits  of  ecclesiastical  power  by  decisions  of  the  ordinary 
courts  of  justice  in  the  form  of  parliamentary  penal  statutes, 
which  were  indeed  rigorously  framed  according  to  the  spirit 
of  the  Middle  Ages,  but  were  considerably  mitigated  in  practice. 

1.  Under  the  general  term  prmmunire  a  number  of  violations 
of  the  province  of  the  secular  state  by  the  ecclesiastical  power 
were  threatened  with  severe  penalties.  The  first  statute,  27 
Edward  IH.  stat.  1,  is  directed  against  the  citations  to  Bome 
in  matters  which  belong  to  the  cognizance  of  the  royal  court. 
The  writs  of  "  prsamunire  facias '*  which  were  issued  with 
reference  to  this,  and  threaten  banishment  and  severe  corporal 
and  pecuniary  punishments  pave  the  way  for  a  series  of 
statutes,  which  repeat  the  penalties  of  prasmunire  against  the 
obtaining  of  ecclesiastical  offices  to  the  prejudice  of  the  King 
or  any  one  of  his  subjects,  against  the  exportation  of  money 
to  foreign  parts,  against  the  introduction  of  sentences  of  ex- 
communication from  foreign  parts,  against  the  exemption  of 
clerical  personages,  against  immunity  from  the  liability  to 
pay  tithe,  and  finally  against  the  interference  of  the  Pope 
with  ecclesiastical  elections.  The  prsemunire  did  not,  however, 
prevent  an  action  being  brought  in  the  papal  court  in  cases 
where,  according  to  common  law,  no  action  lay.  On  this 
question  as  on  others  a  kind  of  compromise  was  effected 
between  the  Crown  and  the  Curia.  A  royal  veto  was  seldom 
exercised,  but  the  appeals  to  Bome  now  seldom  appear. 

2.  The  Statute  of  Provisors,  25  Edward  IIL  stat.  4,  threatens 
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all  persons  who  accept  the  grant  of  a  benefice  from  the  Pope 
with  imprisonment  and  forfeiture  by  the  nominee  of  all  income 
arising  from  the  office.  The  practical  result  was,  however,  here 
also  a  compromise  between  the  Grown  and  the  Curia  at  the 
expense  of  election  by  the  chapter.  In  the  case  of  a  vacancy 
the  King  sent  the  chapter  ^'his  licence  to  proceed  to  the 
election/'  simultaneously  with  a  letter,  which  pointed  out  the 
person  whom  the  King,  in  case  of  their  election,  would 
accept.  At  the  same  time,  the  Pope  was  requested  by  letter 
to  confirm  the  same  person  by  papal  provision.  All  repeti- 
tions of  the  statutes  only  led  in  practice  to  a  division  of  the 
appointments  between  the  King  and  the  Pope.  (5) 

8.  These  are  closely  followed  by  supplementary  statutes  of 
a  more  special  nature.  For  instance,  in  this  year  1849,  on  a 
special  occasion,  an  ordinance  was  issued  with  the  consent  of 
the  barons  and  Commons,  which  prohibited  the  introduction, 
acceptance,  and  enforcement  of  papal  bulls  and  other  missives 
in  the  kingdom,  and  threatened  all  who  contravened  the  order 
with  arrest.  This  ordinance  was  not  registered  as  a  statute 
and  remained  unenforced,  but  was  in  later  times  in  a  revised 
form  incorporated  with  the  statute  of  praemnnire  (26  Edw. 
stat.  4).  To  the  same  series  belong  prohibitions  of  aliena- 
tions in  mortmain  (7  Edw.  I.  stat.  2),  partly  of  the  era  of 
Edward  I.,  and  later  parliamentary  enactments ;  artictdi 
cleri  (9  Edw.  II.  stat.  1)  containing  sixteen  articles  of  griev- 

oed 


5)  The  free  oanonioal  election  oon- 
led  by  John  met  with  an  impedi- 
ment in  the  fanltv  constitution  of  the 
English  cathedral  chapter,  and  be- 
came at  first  enveloped  in  a  long 
series  of  controyersies.  In  the  years 
1215-1264  not  less  than  thirty  con- 
tested elections  of  prelates  were  car- 
ried to  Borne  for  final  settlement.  It 
was  not  nntil  Gregory  IX.  had,  in 
cases  of  this  sort,  rejected  both  can- 
didates, and  declaring  the  right  of 
election  forieited  had  appointed  a  third, 
that  the  appeal  to  Bcxne  became  less 
freqnent.  fiut  after  Edward  I.  both 
King  and  Pope  exercised  their  in- 
fluence with  such  resolution,  that  for 
more  than  a  century  the  right  of 
election  became  almost  inenectual. 
From  the  commencement  of  the  fif- 
teenUi  century  the  papal  claim  assumed 
the  form  of  a  direct  appointment  (pro- 
vision). Gregory  IX.  already  had  de- 
manded of  the  bishops  of  Lincoln  and 
Salisbury  a  ^^  provision "  of  not  less 
than  three  hundred  foreign  clergy ;  in 
later  times  Innocent  IV.,  after  the 
knighthood  had  began  to  help  them- 
selves  by  driving   away  the  foreign 


tHericif  had  abandoned  these  direct 
claims  in  England.  In  the  fourteenth 
century,  however,  the  papal  provisions 
and  reservations  again  played  an  im- 
portant part,  thongh  the  Pope  and  the 
king  usually  came  to  an  tmdcrstand- 
ing,  and  a  free  election  by  the  chapter 
was  seldom  eifectual.  It  was  Henry 
V.  who  first  restored  to  the  chapters 
their  **  free  "  election,  whereupon  Pope 
Martin  Y.,  in  the  course  of  two  years, 
filled  no  less  than  thirteen  episcopal 
sees  by  '*  provision."  Under  Henry 
VL  a  kind  of  compromised  division 
was  resorted  to,  by  virtue  of  which  the 
King  as  a  rule  succeeded  in  appointing 
his  nominees,  and  the  Pope  his  Italian 
candidates.  Under  Henry  VII.  the 
King's  nominees  were  without  exception 
appointed.  We  must  remember  that 
in  all  these  instances,  the  question  lay 
in  the  background — **  whether  the  King 
and  nation  should  accept,  at  the  Pope's 
dictation,  the  nomination  of  so  large 
a  portion  of  the  House  of  Lords  as  the 
bishops  really  formed,"  which  "  would 
have  placed  the  decision  of  national 
policy  in  foreign  hands"  (Stubbs, 
liL  318). 
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ances  set  forth  by  the  clergy  touching  secular  interference, 
with  the  answers  of  the  £ng  in  council  having  reference 
thereto ;  the  statute  14  Edward  III.  stat.  4,  touching  the  due 
administration  of  clerical  estates  pending  vacancies  in  the 
sees ;  the  statute  de  asportatis  religiosorum  (85  Edw.  stat.  1) 
against  the  payment  of  taxes  and  money  from  English  monas- 
teries to  foreign  superiors ;  all  which  are  the  outward  expres-* 
sion  of  the  repelling  of  ecclesiastical  encroachments  and  of 
the  beginning  of  a  movement  which  in  the  sixteenth  century 
culminated  in  the  Beformation.  (6) 

The  internal  reasons  for  the  gradually  increasing  feud  be- 
tween Church  and  State  lay,  however,  in  the  altered  voca« 
tion  of  the  Church  itself.    The  roots  of  its  power  were  also 


(6)  The  parliaiDentary  statutes 
against  the  enoroaohments  of  the 
ecclesiastical  power  in  this  period 
chiefly  concern  property  and  taxation ; 
yet  in  certain  points  involve  also  the 
ecclesiastical  jorisdiction  and  the  pro- 
vince of  coercive  measures  against  the 
laity.  They  are  important  from  the 
points  of  principle,  in  so  far  as  the 
King  in  Parliament  definitely  claims 
to  exercise  the  higher  right  of  de- 
cision, where  the  limits  b^ween  the 
spiritual  and  the  temporal  power  are 
matters  of  controversy.  From  this  point 
of  view  the  statutes  concerning  prss- 
munire  are  the  most  important.  A  clear 
survey  of  the  statutes  affecting  Uie 
clergy  is  given  by  fiowland  ('*  Manual 
of  the  English  Constitution,"  1859,  pp. 
137-156).  Stubbs  rightly  remarks: 
**  Almost  all  the  examples,  however,  in 
which  the  clergy  went  bevond  their 
recognized  rights  in  regulating  tbe 
conduct  of  the  laity,  come  under  the 
head  of  judicial  ratlier  than  of  legisla- 
tive action;  in  that  departnoent  the 
common  law  had  its  own  safeguards. 
.  .  .  Petitions  in  Parliament  against 
the  encroachments  of  the  spiritual 
courts  are  frequent,  any  direct  conflict 
between  the  two  legislatures  is  ex- 
tremely rare.  ...  If  the  cla8»-sym- 
pathies  (of  ttie  bishops)  were  with  the 
clergy,  their  great  temporal  estates 
and  offices  g^ve  them  many  points 
of  interest  in  common  with  tbe  Icdty. 
.  .  .  England  was  spared  during  the 
greatest  part  of  the  Middle  Ages  any 
war  of  theories  on  the  relations  of  the 
Church  to  the  State  "  (Stubbs,  iii.  326). 

In  Parliament  itself  the  prelates 
never  forgot  their  ecclesiaatical  interest, 
yet  voted  as  a  rule  on  questions  of 
public  and  social  policy  in  a  patriotic 
and  moderate  spirit 


For  the  regulation  of  the  jurisdiction 
of  the  tribunals  the  Crown  had,  more- 
over, the  assistance  of  the  early 
technical  framing  of  tbe  writs  with 
regard  to  the  rights  of  the  Crown. 
AU  suits  touching  the  temporalities  of 
the  clergy  were  subjected  to  the  juris- 
diction of  the  royal  courts,  and  scarcely 
a  trace  of  opposition  to  this  arrange- 
ment can  be  disoovered.  Even  Glan- 
vill  gives  certain  formula  of  the 
**  prohibition,''  by  which  spiritual  tri- 
bunals were  forbidden  to  entertain 
suits  in  which  a  lay-fee  was  involved. 
Particularly  a  writ  o/^hibitUm  issues 
against  the  excommunication  of  a  royal 
vassal  or  servant  without  the  sanction 
of  the  King.  As  against  the  prelates 
the  customary  law  of  seizure  of  fiefs 
was  also  enforceable.  For  instance,  in 
1381,  Edward  I.  in  the  sternest  terms 
forbade  the  archbishops  and  bishops  to 
discuss  questions  in  their  CondUa 
which  concerned  the  Crown,  the  person, 
or  the  council  of  the  King,  or  to  make 
any  constitution  against  his  Crown  and 
dignity,  '*  if  their  baronies  were  dear  to 
them."  To  the  controversial  measures 
for  conquering  tbe  resistance  of  the 
clergy  to  the  taxation  belongs  a  curious 
military  command  (Rot.  clans.  43  Edw. 
UI.,  ui.  13, 1368)  by  which  the  bishops 
are  ordered  to  arm  all  abbots,  priors, 
monks,  and  other  spiritual  persons, 
from  the  age  of  sixteen  to  sixty,  to 
draft  them  into  contingents,  and  drill 
them,  and  are  referred  to  the  decree  of 
Parliament  touching  the  national 
armament  against  France.  This  extra- 
ordinary document  has  been  copied  in 
Grose  C'MUitary  Antiquities,"  voL  i 
pp.  44-46).  Three  similar  writs  of  tiie 
dates  of  46  Edward  III.,  47  Edward 
III.,  and  1  Richard  II.  are  to  be  found 
in  Rymer. 
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the  roots  of  its  decay.  Both  are  contained  in  the  moral  and 
intellectual  life  of  the  people.  When  the  battle  of  the 
nationalities  was  forgotten,  the  oppression  of  the  weaker 
classea  mitigated,  villeinage  dying  out,  and  the  State  begin- 
ning to  display  more  anxiety  to  give  due  legal  protection,  the 
Church  had  been  deprived  of  a  portion  of  its  great  tasks,  which 
were  now  more  justly  cared  for  in  secular  legislation  and 
administration.  This  was  true  also  of  the  Church  as  an 
educational  institution.  Whilst  she  had  been  until  the  thir- 
teenth century  the  alma  mater  of  all  peaceful  arts  and  sciences, 
from  that  time  a  falling  ofif  is  observable  in  her  intellectual 
cultivation.  The  fact  was  particularly  important  that  in  the 
thirteenth  century  the  jurisprudence  of  the  laymen  had 
emancipated  itself  from  the  Church,  and  begins  to  make  itself 
the  champion  of  universal  struggles  for  emancipation,  which 
are  soon  followed  by  the  thronging  of  the  laity  to  the 
universities.  A  political  life  that  was  peaceful  and  orderly, 
when  compared  with  that  of  the  Continent,  had  rendered 
aspiring  spirits  more  susceptible  to  the  arts  of  peace.  The 
educational  institution  of  the  Church  had  for  a  time  uniformly 
remodelled  the  nations,  but  thus  cultivated  and  elevated  they 
slowly  return  to  their  own  paths  again.  To  these  justifiable 
national  and  intellectual  aims  and  aspirations  the  Church  had 
nothing  else  to  oppose  than  political  power  and  spiritual 
coercion.  The  firmer  the  canonically  elected  dignitaries  held 
their  baronies,  the  more  did  they  begin  to  feel  at  ease  as 
landed  nobles,  especially  as,  on  the  other  hand,  the  nobles 
entered  the  Church  in  great  numbers. 

In  England,  also,  it  was  birth  that  now  decided  the  appoint- 
ments to  the  high  offices,  whilst  merit,  education,  and  capacity 
were  overlooked.  The  revenue  became  more  and  more  con- 
centrated in  the  hands  of  the  prelates,  the  tithes  were  largely 
appropriated  by  monasteries  and  foimdations,  to  the  prejudice 
of  the  preaching  and  working  clergy.  The  Church,  thus 
constituted,  possessed  neither  the  energy  nor  the  will  to  vie 
with  the  rise  of  learning  amongst  the  laity,  but  abandoned  a 
part  of  her  province  to  the  lay  jurists,  whilst  she  only  opposed 
the  higher  and  more  general  aims  by  repulse,  spiritual  coer- 
cion, and  the  prohibition  of  independent  investigation.  The 
natural  consequence  was  that  doubts  arose  as  to  the  authority 
of  the  Church,  both  in  its  spiritual,  and  in  its  temporal 
capacity,  coinciding  with  the  fearful  state  of  confusion  of  the 
Boman  Curia  and  the  high  ecclesiastics  on  the  Continent.  But 
as  the  heresies  attack  the  very  dogmas  and  the  constitution  of 
the  Church,  and  the  latter  now  begins  to  fight  for  her  existence, 
she  makes  use  of  her  immense  power,  and  punishes  heresy  as 
ecclesiastical  high  treason  and  as  a  political  crime.     In  Eng- 
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land  this  was,  of  conrse,  more  difficult,  as  the  execution  of  the 
penal  sentence  was  dependent  upoti  a  royal  writ.  With 
difficulty  the  Church  obtained  a  writ  from  Bichard  II.,  which 
empowered  the  sheriffs  to  arrest  heretical  preachers,  but 
which  reserved  in  the  case  of  laymen  a  special  chancery  writ 
for  every  arrest.  Even  against  this  the  Lower  House  pro- 
tested with  the  declaration  '^  that  they  were  not  minded  to 
bind  themselves  or  their  heirs  to  the  prelates  more  than 
their  ancestors  had  done."  It  was  not  until  Henry  IV.  that 
the  Church  obtained  free  scope  for  her  penal  jurisdiction  with- 
out a  writ  de  heretico  comburendo,  A  period  of  the  burning  of 
heretics  now  begins,  and  of  the  obUgation  of  the  officials  on 
oath  to  exterminate  these  *'  conspirators  against  the  King  and 
the  estates  of  the  realm."  But  the  religious  confusion  was 
for  a  long  time  covered  by  the  still  greater  confusion  of  the 
struggles  of  the  nobles  in  the  wars  of  the  Boses.  The  deeply 
demoralized  condition  of  those  times  was  partly  due  to  the 
Church,  which,  preferring  power  and  the  goods  of  this  world 
before  all  else,  estranged  itself  from  its  vocation  and  the 
hearts  of  the  people. 

It  is  certainly  not  easy  to  determine  with  certainty  how 
deep  the  anti-Boman  movement  had  penetrated  in  this 
period.  The  national  pride  saw  itself  essentially  injured  by 
the  papal  pretensions  at  a  time  when  the  seventy  years' 
'^ Babylonian  captivity"  of  the  papacy  in  Avignon  had  suc- 
ceeded in  making  the  papal  throne  the  instrument  of  the 
hostile  policy  of  the  kings  of  France.  As  late  as  1878,  on 
the  death  of  Gregory  XI.,  in  consequence  of  this  condition  of 
things,  three-fourths  of  the  cardinals  were  French.  Certain 
far-seeing  and  conscientious  men  of  the  period,  discerned  the 
still  more  radical  demoralization  of  the  whole  Church;  but 
their  voices  assuredly  found  more  echo  in  the  national  pride 
than  in  the  conviction  of  the  untruth  of  individual  Boman 
Catholic  doctrines.  The  later  events  of  the  Beformation,  at 
all  events,  give  no  evidence  of  any  deep  stirring  of  the  minds 
of  the  masses.  (7) 


(7)  Dnring  the  last  oentnry  of  this 
period,  a  onall  but  energetio  party  of 
the  Commons  was  evidently  untiring 
in  its  motions  in  £ftyour  of  tiie  new 
heretical  tendency  and  against  tiie 
existing  institutions  of  the  Boman 
Obuic^  yet  without  being  able  to  re- 
cord any  important  success.  Without 
exception,  these  attacks  are  directed 
against  the  position  of  the  prelates,  to- 
wards the  seizore  or  even  the  seculariza- 
tion of  their  temporalities,  and  often  also 
against  the  spiritual  orders,  but  not 
against  the  parsons  in  their  regular 


vocation  of  instruction  and  the  cure  of 
souk.  That  the  clergy  as  a  profes- 
sion and  in  their  general  functions 
were  not  the  object  of  the  attacks, 
and  that  they  still  felt  themselves  as 
such  safe  from  the  laity,  is  shown  by 
the  characteristic  phenontenon  that  the 
clergy  of  this  period  were  divided 
against  themselves  into  just  as  nume- 
rous and  violent  Pjuties  as  the  nobles 
and  commoners.  The  secular  hated  the 
regular  clergy,  the  cathedral  clergy 
the  monks,  me  Dominicans  and  Fran- 
ciscans regarded  each  other  as  heretics, 
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VLit  Sbttttggks  of  tj^e  Bfng  in  ^atlfament. 

The  exercise  of  the  sovereign  rights  had  now  become  so 
closely  interwoven  with  the  self-government  of  the  counties, 
and  so  artistically  combined  in  Parliament,  that,  thanks  to 
the  wisdom  of  the  legislator,  an  ideal  political  constitution 
appears  to  have  become  realized,  sneh  as  harmoniously  blends 
together  all  classes  of  society  in  the  service  of  the  State  and 
expands  to  the  utmost  all  the  resources  of  the  nation,  enabling 
it  to  fulfil  the  highest  tasks  of  its  legal,  educational,  and 
economic  development.  But  it  is  not  given  to  nations  more 
than  to  individuals  to  attain  such  hi^  aims  without  hard 
trials  and  struggles.  As  in  the  preceding  period  the  monarchy 
appears  from  generation  to  generation  in  an  ascendant  and 
descendant  motion,  so  does  this  epoch  display,  in  the'  course 
of  six  generations,  an  unexampled  picture  of  a  rise  and  fall 
which  appears  peculiar  to  English  history,  now  that  the 
monarchy  had  become  the  head  of  a  powerful  assembly  of 
estates  of  the  realm,  in  whieh  the  conflicting  interests  of 
society  take  the  form  of  vi6lent  parties.  There  is  a  tragic 
contrast  between  the  beautiful  and  glorious  dawn  of  this 
period  and  the  bloody  sunset  which  ends  it.  Though  to  the 
people  of  that  time  they  were  questions  of  life  and  death,  to 
us  the  struggles  of  this  period  appear  colourless  antecedents 
to  the  establishment  of  a  system  of  constitutional  law,  just 
as  in  reality  the  wildest  struggles  ended  in  a  firm  result  and 
permanent  arrangement  of  classes  (Chap.  XXYIII.)  and  a 
firmly  established  monarchy  (Chap.  XXIX.). 

«Rfoat&  5.  (1272-1307)* 

The  age  of  Edward  I.  is  the  reverse  of  the  immediately 
preceding  one  of  Henry  III.  It  is  the  age  of  the  brilliant 
restoration  of  confidence  in  the  monarchy ;  the  zenith  of  the 

the  Cistercians  and  inonks  of  Glnny  869).    In  any  case,  the  moral  respect 

eyed  each  other  with  the  old  iealousy,  in  which  the  clergy  were  held  was 

and  to  all  this  mnst  he  added  the  most  serionsly  damaged  hy  the  hnmings 

nnmerons    controversies  arising   from  of  heretics  and  by  the  behaviour  of  the 

disputed  papal   elections  (Stnbbs,  iii.  churchmen  in  the  wars  of  the  Bosea 
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English  Middle  Ages,  the  period  of  the  foundation  of  the 
systems  of  legislation  and  taxation,  of  judicial  procedure  and 
police  laws ;  of  a  central  administration  with  an  active  official 
staff  of  the  counties  and  municipal  unions,  of  the  demarcation 
of  the  respective  spheres  of  activity  of  the  council  of  the  realm 
and  the  assembly  of  magnates,  of  the  process  of  crystalliza- 
tion, which  now  incorporated  an  organized  representation  of 
the  communitates  into  Parliament,  as  being  the  ^^  supreme 
council  of  the  Crown,**  and  finally  of  the  development  of  the 
rights  of  Parliament  in  their  three  main  channels. 

The  legislation  still  continually  initiates  in  the  King.  •  The 
high  ideas  of  this  reformer,  who  found  in  Bishop  Burnet  a 
rare  adviser,  made  him  seek  of  his  own  accord  the  advice 
and  the  consent  of  his  prelates  and  barons,  and  in  important 
matters  of  the  Commons  also.  These  summonses  (sometimes 
of  mere  assemblies  of  magnates,  sometimes  of  knights  of 
shires,  and  sometimes  of  counties  and  cities  together)  are 
issued  on  the  King's  unfettered  judgment. 

Taxation  by  Parliament  was  for  the  vassals  of  the  Crown 
an  already  existing  legal  institution.  The  refusal  of  the  clergy 
on  principle  to  pay  taxes,  and  the  resistance  of  the  magnates, 
induced  Edward  I.  to  make  full  concessions,  feeling  the  im- 
possibility of  maintaining  a  one-sided  right  of  taxation  in  the 
old  manner  against  the  united  opposition  of  the  clergy  and 
people.  A  magnanimous  feeling  for  the  present  and  future 
greatness  of  the  nation  outweighed  all  dynastic  considera- 
tions, and  recognized  the  money  grants  of  the  communitas 
regni  for  the  common  profit  of  the  realm,  **ut  qvod  omnes 
tangit  ab  omnibus  approbetur,** 

The  control  of  the  central  administration  by  Parliament 
appears  under  this,  as  under  normal  reigns  of  later  times, 
in  the  form  of  petitions,  motions,  and  complaints.  According 
to  intention  and  results,  the  military  powers  of  the  King 
were  exercised  for  the  honour  and  advantage  of  the  realm, 
the  judicial  and  police  powers  for  the  maintenance  of  law  and 
peace  in  the  country,  the  financial  powers  for  the  common 
profit  of  the  realm,  and  the  power  over  the  Church  for  the 
maintenance  of  national  independence ;  and  on  that  account 
the  estates  never  thought  of  an  immediate  interference  with 
the  course  of  government. 

In  the  first  half  of  the  reign  occurred  great  acts  of  legis- 
lation and  the  victorious  war  in  Wales ;  in  the  second  half 
the  acknowledgment  of  the  constitutional  right  of  the  estates 
to  vote  taxes  and  the  war  with  Prance  and  Scotland. 
Financial  difficulties  are  common  to  both ;  yet  the  period  is 
pervaded  by  an  harmonious  tone.  A  popular  monarch  finds 
energetic  and  ready  support  as  often  as  he  demands  it.     This 
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monarchical  government  according  to  laws,  strengthened  by 
the  free  co-operation  of  the  estates,  with  its  enormous  develop- 
ment of  military  and  financial  resources,  forms  a  marvellous 
contrast  to  the  miserable  personal  rule  of  Henry  III.  It  left 
behind  it  among  the  people  the  consciousness  that  the  political 
government  is  best  centred  in  a  single  hand — the  hand,  namely, 
of  a  constitutional  monarchy  and  that  it  still  keeps  its  regular 
course  where  the  feeUng  of  his  royal  vocation  hves  in  the 
monarch.  At  the  same  time  this  period  had  fostered  that 
spirit  of  manly  courage  which  was  enabled  to  help  itself  in 
those  times  in  which  the  monarchy  lacked  these  qualities.  It 
was  certainly  no  easy  task  under  sueh  a  monarch  to  raise 
the  firm  and  dignified  opposition  with  which  the  great  con- 
stable and  the  great  marshal^  the  Bohims  and  the  Bigods  of 
this  period,  at  the  head  of  the  Grown  vassals,  raised  their 
voices  in  contradicticm  of  the  King,  to  enforce  the  common 
right  of  the  estates  to  grant  taxes.  The  episode  of  Magna 
Charta  so  far  repeated  itself  once  more,  and  the  next  genera- 
tion showed  the  necessity  for  this  manly  feeling.  (1) 

«Woatto  H.  (1307-1S2T>. 

Immediately  after  the  death  of  Edward  I.  a  foolish  retreat 
and  the  cowardly  surrender  of  Scotland  indicated  that  the 
royal  management  of  the  external  affairs  of  the  State  had 
again  ceased.  By  the  grant  of  the  hi^^est  honours  in  the 
realm  and  the  squandering  of  the  moneys  of  the  State  as 
well  as  those  of  the  royal  household  upon  a  foreign  favourite, 
Edward  II.  proclaimed  an  equal  mcapacity  for  internal 
government.  The  insulted  magnates,  with  the  Parliament 
on  their  side,  become  rebellious,  and  league  together  under 
arms,  and  under  the  name  of  *'  Ordainers  "  force  upon  the 
Icing  an  executive  council  consisting  of  two  bishops,  an  earl, 
a  baron,  and  a  representative  of  the  earl  of  Lancaster. 
Although  the  most  powerful  Earl  of  the  realm  stands  at  the 
head  of  the  opposition,  yet  dissension  is  again  the  outcome. 


(1)  As  to  Edward  I.'b  Parliaments, 
oonstilt  Parry  ("  ParliamentB,"  pp.  49- 
69),  Peers'  Report  (i.  pp.  171-254). 
Stubbs  (U.  sees.  179-182).  The  most 
Important  legislative  acts  have  beon 
given  in  the  notes  to  Chapter  XXY. 
The  position  of  royal  legislator  is 
maintained  in  the  style  of  the  sta- 
tutes. The  statnte  of  Acton  Bumel 
(IS  Bkiw.  I.)  begins  with  the  worcis, 
"  The  King  in  person  and  his  oonncil 
have  decreed  and  determined;"  the 
statute  Westminster  8,  **  Our  lord  the 
King  in  his  Parliament,  at  the  instance 


of  the  great  men  of  the  realm,  has 
ordered;"  the  statute  Quo  Warranto, 
^Our  lord  the  King  in  his  Parliament 
of  his  special  favour  and  inclination 
towards  his  prelates,  earls,  and  barons 
has  granted;"  the  Statute  of  Assis- 
tance (21  Edw.  I.),  ''Our  lord  the  King 
in  his  Parliament  hath  decreed."  On 
the  other  hand,  Edward  defends  the 
statute  of  Mortmain  to  the  Pope  with 
the  explanation  that  it  had  been  mi&de 
"with  the  advice  of  the  magnates," 
and  could  not  be  altered  without  tiieir 
consent. 
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followed,  after  a  few  years  of  mntual  perseoation,  by  the 
fall  of  the  party  govemment.  If,  however,  these  events,  in 
which  right  and  wrong  are  tolerably  evenly  distributed,  are 
compared  with  those  of  the  times  of  Henry  III.,  in  which  the 
best  and  most  discerning  men  like  Pembroke  and  Montfort, 
are  wrecked  on  the  unfinished  constitution,  yet  even  in  these 
struggles  the  progress  of  the  constitutionally  organized  State 
is  evident.  In  this  crisis  the  heads  of  the  rulmg  classes  to 
their  own  risk  and  at  their  own  responsibility  step  into  the 
gap ;  but  the  ringleaders  pay  the  penalty  for  their  excesses 
with  their  lives  and  property — a  course  of  affairs  which  con- 
tinued down  to  later  centuries,  and  which  has  preserved  to 
the  aristocracy,  together  with  their  honour  and  their  influence, 
the  heavy  responsibility  of  a  ruling  class.  With  the  support 
of  the  commoners  the  King  again  succeeded  in  shaking  off 
the  guardianship  of  the  party  of  the  nobles.  All  decrees  of 
the  Ordainers,  so  far  as  tney  violated  the  prerogatives  of  the 
Crown,  were  repealed,  and  it  was  solemnly  acknowledged, 
that  upon  questions  touching  affairs  of  the  Crown  and  State, 
resolutions  could  only  emanate  from  the  King  himself,  with 
the  assent  of  the  ecclesiastical  and  temporal  estates. 

Yet  in  spite  of  this,  the  weak  and  purposeless  monarch,  in 
consequence  oi  the  open  rebellion  of  his  criminal  consort,  was 
soon  obliged  to  abdicate,  and  was  murdered  in  prison.  The 
person  of  the  King,  but  not  the  kingly  authority,  had  at  this 
time  succumbed  to  a  combination,  which  proclaimed  the  deed 
of  violence  with  the  insolent  words,  '^  The  King  has  forfeited 
his  crown  by  reason  of  his  incorrigible  disposition,''  whilst  the 
Archbishop  of  Canterbury  announced  these  words  to  the 
people  with  the  intimation  that ''  the  voice  of  the  people  was 
the  voice  of  God."  (2) 


®MDa*  HL  (1327-1877). 

In  the  name  (A  the  successor  to  the  throne,  a  youth  of 
fourteen  years,  a  criminal  but  energetic  faction  carried  on  a 
regency,  which  after  a  few  years  perished  by  a  bloody  retalia- 
tion. With  Edward  III.  the  first  parliamentary  govemment 
in  principle  begins,  which  in  thirty-seven  of  its  fifty  years' 


(2)  As  to  Edward  IL's  Parliament, 
c/.  Parry,  70-91;  Stubbe,  ii  aeos. 
245-255,  as  well  as  the  detailed  ao- 
oonnts  in  the  Peers'  Report.  The 
complete  histoir  of  the  Ordainers  (5 
Edw.  II.,  aeg.,  Statutes  of  the  Bealm, 
1.  pp.  157-167)  needs  a  fall  exposition 
in  order  to  enable  ns  to  appreciate  the 
practical  progress  which  was  made  by 


the  ruling  aristooraoy  since  the  days 
when  the  Mad  Parliament  at  Oxford 
made  the  first  attempts  at  ruling  the 
realm  by  a  committee  of  nobles.  But 
the  constitution  in  the  form  it  then 
wore  was  not  as  yet  fitted  for  enduring 
a  party  government  of  this  description 
for  any  length  of  time. 
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duration  convened  Parliament  seventy  times  to  short  sessions, 
in  order  to  arrange  with  them  the  entire  affairs  of  the  realm. 
Even  in  the  first  years  both  Houses  began  to  display  lively 
activity  both  in  external  and  in  internal  affairs,  under  a 
council  of  regency  appointed  by  Parliament.  The  King,  after 
attaining  his  majority,  acted  with  the  assistance  of  his 
Parliaments,  throughout  his  long  reign,  under  circumstanceSi 
frequently  difficult,  with  energy,  discernment,  and  renown. 
During  this  half-century  sdl  the  elements  of  power  advance 
into  the  foreground  at  times,  and  then  yield  in  their  turn  to 
a  union  of  the  opposing  forces  in  constitutional  struggles. 
On  the  one  side  we  still  meet  with  usurpations  of  the  personal 
rule  in  matters  of  imposition  of  taxes,  enforced  loans,  enforced 
levying  of  recruits  and  ships,  extension  of  forests,  arbitrary 
fines,  and  beginnings  of  an  administrative  jurisdiction  by  the 
Lord  Chancellor ;  and  then  again  endless  national  grievances, 
confirmations  of  Magna  Gharta,  and  of  the  right  of  granting 
taxes,  restrictions  of  the  laws  of  high  treason,  and  limitations 
of  the  exercise  of  sovereign  rights  by  the  legislature.  Violent 
encroachments  by  the  estates  on  the  royal  right  of  appoint- 
ment; on  the  other  side,  express  and  effectual  rejection  of 
them.  Protests  against  a  penal  jurisdiction  of  the  council  in 
25  Edward  III. ;  then  again  express  recognition  of  the  same, 
particularly  in  the  feuds  with  the  Church.  There  arose  at 
this  time  a  kind  of  equilibrium  of  forces,  in  which  Lords  and 
Commons  develop  their  inherent  energy. 

Legislation  holds  its  customary  course,  with  the  participa- 
tion of  the  Commons;  the  initiative  is  gradually  shared 
between  them  and  the  monarch. 

Taxation  by  Parliament  attains  a  fixed  form;  petty  en- 
croachments upon  it  are  given  up  by  the  Crown ;  at  the  close 
of  the  reign  a  confirmation  is  again  made. 

The  control  of  the  central  administration  by  Parliament 
takes  a  peaceful,  though  at  times  an  overreaching  course. 
The  events  of  the  reign  of  Edward  11.  raised  the  pride  of  the 
estates  to  such  a  pitch,  that  even  the  King,  when  he  had 
attained  his  majority,  at  times  yielded.  Li  16  Edward  IIL, 
after  the  failure  of  a  foreign  undertaking,  the  Parliament 
begins  with  stormy  complaints  about  the  taxation  of  the 
clergy,  as  well  as  about  the  appointment  of  the  council  and  of 
the  highest  officers  of  the  realm,  which  had  taken  place 
without  their  consent,  with  the  claim  that  a  ''peer  of  the 
realm  "  could  only  be  condemned  to  the  loss  of  his  rights  and 
his  possessions  by  his  compeers.  All  great  officials  should 
at  the  beginning  of  Parliament  lay  down  their  offices  for  a 
short  time,  to  render  the  lords  an  account  of  their  behaviour, 
etc.    All  theee  demands  are  granted  in  return  for  a  subsidy 
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of  twenty  thousand  sacks  of  wool.  But  after  the  close  of 
Parliament  the  King  issued  a  proclamation  to  the  sheriffs, 
and  declares  that  that  statute  had  been  wrung  from  him  in 
violation  of  his  prerogative  and  the  law  of  the  land,  in 
circumstances  under  which  he  could  not  have  done  otherwise 
than  ''  feign/'  and  that  in  consequence  he  repealed  it  after 
•deliberation  in  his  council.  Two  years  later  the  Parliament 
also  declared  the  statute  repealed.  Another  attempt  by  the 
estates  at  encroachments  (30  Edw.  III.)  was  retracted  in  the 
following  year.  Nevertheless  the  senile  monarch  ended  his 
days  in  disquietude.  In  50  Edward  III.  it  was  moved,  that 
since  the  present  officials  were  not  fit  for  their  offices,  the 
council  should  be  increased  by  ten  or  twelve  bishops,  lords, 
and  others  as  permanent  members,  and  important  matters 
only  decreed  with  the  consent  of  all.  At  the  same  time 
appears  the  first  case  of  an  impeachment  by  the  Lower 
House.  The  Parliament  of  the  ensuing  year,  however,  let 
this  measure  drop. 

The  result  of  the  century  of  the  three  Edwards  is  the  more 
distinct  limitation  of  the  functions  and  powers  both  of  Church 
and  State,  in  political  government  and  assembly  of  the  realm, 
in  Parliament  and  convocation,  in  legislation  and  the  adminis- 
tration of  justice,  but  more  especially  in  the  firm  establish* 
ment  of  the  rights  of  Parliament  in  all  their  three  directions. 
But  with  these  manifold  collisions  are  linked  the  increasing 
prosperity  of  the  realm,  as  also  the  development  of  ex- 
ternal power,  which  in  the  wars  against  France  gains  for 
the  English  arms  the  first  rank  among  the  European  feudal 
states.  (8) 


nmxti  M.  (1377-1399). 

A  grand  epoch  of  the  monarchy  is  again  followed  by  a 
period  of  kingly  incapacity.  In  the  name  of  the  ten-year-old 
King  the  council  of  prelates  and  barons  grasps  the  reins 
of  government.  The  Commons  were  encouraged  by  the 
parties  at  the  court  itself  to  participate  therein  to  a  certain 
degree,  and  their  action  soon  makes  itself  felt.  The  ruling 
council  consisted  of  three  bishops,  two  earls,  two  bannerets, 
and  two  knights.    Chancellor,  treasurer,  chamberlain,  justices. 


(3)  Touohing  the  Farliamentfl  of 
Edward  III.,  ef.  Parry,  pp.  92-137; 
Stnbbs,  ii.  eecs.  256-264.  The  neat 
material  of  the  preoedents  has  oeen 
exhaustively  treated  in  the  Peers' 
Report,  and  in  Ha]lam's  **  Middle 
Ages."  The  events  in  15  Edward  III. 
receive  their  naive  character  from  the 


severe  embarrassments,  in  which  the 
King  had  involved  himself,  not  without 
blame,  by  his  undertakings  upon  the 
Continent  It  was  evidently  the  twenty 
thousand  sacks  of  wool  which  induced 
the  King  to  make  the  thoughtless! v 
pronounced,  and  irregularly  retractedf, 
concession. 
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and  other  supreme  officials  were  to  be  appointed  during  the 
minority  "in  Parliament;"  but,  as  a  matter  of  fact,  the 
government  remains  in  the  hands  of  the  great  council.  On 
the  groimd  of  ever-recurring  complaints  as  to  military  ex- 
penses a  motion  was  now  brought  forward  for  the  rendering 
of  an  account  of  State  disbursements,  and  this  was  frequently 
repeated  during  the  reign.  As  early  as  3  Richard  II.  a  pro- 
posal was  made  to  dismiss  the  regency,  and  appoint  in  its  stead 
the  first  five  grand  officers  in  Parliament ;  but  this  was  not 
acceded  to.  The  motions  of  the  Commons,  which  were  often 
of  a  radical  character,  are  explained  by  the  weakness  of  a 
disunited  government,  and  by  the  encouragement  which  the 
ambition  of  the  Earl  of  Lancaster  and  other  lords  of  the  court 
lent  to  such  demands. 

The  King,  who  at  first  made  great  promises,  begins  his 
personal  rule  with  unusual  grants  to  favourites  (the  Earl  of 
Oxford,  Michael  de  la  Pole).  As  early  as  10  Richard  II. 
the  Parliament  begins  to  threaten.  The  King,  giving  way, 
deposes  and  fines  his  chancellor,  and  grants  a  commission  for 
the  general  revision  of  the  administration.  In  11  Richard  II. 
it  is  brought  forward  as  a  ground  of  complaint,  that  the 
officials  have  constantly  induced  the  King  to  convene  assem- 
blies "  of  certain  lords,  justices^  and  others,  without  the  con- 
sent and  presence  of  the  lords  of  the  great  council."  The 
royal  chamberlain  is  arraigned.  The  promise  is  given  that 
no  letters  shall  be  issued  under  the  signet  or  privy  seal  to  the 
prejudice  of  the  realm  or  disturbance  of  justice.  The  royal 
justices  are  even  condemned  to  death. 

These  events  were  followed  by  an  era,  in  which  the  dukes 
of  Gloucester,  Lancaster,  and  York  contended  for  the  govern- 
ment in  the  name  of  the  pleasure-loving,  indolent  King.  But 
by  spasmodic  moments  of  personal  energy,  by  surprise  of  his 
antagonists,  and  through  the  support  of  tiie  Commons,  a 
reaction  was  brought  about  in  which  Richard  II.  apparently 
regained  his  full  authority.  A  Parliament  surrounded  by 
armed  men  repealed  all  the  decrees  of  former  years  which  were 
aimed  at  the  royal  prerogative,  granted  the  King  a  consider- 
able subsidy  for  his  life,  and  lent  support  to  every  bloody 
persecution  and  retaliation,  and  even  to  the  appointment  of 
a  parliamentary  committee,  which  was  to  remain  sitting  after 
the  close  of  Parliament,  endowed  with  decisive  functions  and 
exorbitant  powers,  which  were  certainly  at  once  abused,  and 
in  later  times  disavowed  by  the  cancelling  of  all  the  ordi- 
nances, judgments,  and  measures  of  the  committee.  But 
Richard  did  not  know  how  to  make  other  use  of  his  regained 
power  than  by  employing  it  for  malicious  retaliation  and 
measures  of  personal  arbitrariness;  by  a  series  of  proceed- 
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ings  the  ill-advised  King  again  revived  the  semblance  of  an 
absolute  rule,  so  that  he  found  himself  suddenly  forsaken  by 
Parliament,  Church,  and  people,  and  succumbed  to  the  attack  of 
the  Buke  of  Lancaster,  who,  landing  at  Bavenspur  with  a  force 
of  sixty  men,  after  a  few  weeks  stood  at  the  head  of  the  dis- 
contented magnates  and  of  an  army  of  sixty  thousand  men. 

The  result  of  this  period  are  encroachments  of  the  Lords 
upon  the  appointment  to  offices,  while  the  Commons  gain 
important  precedents  for  a  control  of  the  State  disbursements ; 
in  both  Houses  impeachments  of  the  great  officers  are  frequent. 
The  admifiistrative  law  is  pervaded  by  a  double  tendency. 
On  the  one  side  is  foimd  the  endeavour  of  the  estates  to 
limit  the  discretionary  power  of  the  "  King  in  council."  On 
the  other,  extensions  of  the  official  authority  in  lower  depart- 
ments, especially  the  extended  jurisdiction  of  the  justices  of 
the  peace  over  the  labouring  classes.  On  the  occasion  of  the 
great  rebellion  of  the  peasants  a  summary  intervention  of  the 
council  took  place  without  opposition.  To  satisfy  a  real 
national  want,  the  equitable  jurisdiction  of  the  Chancellor  at 
this  time  became  formed.  But  the  most  important  event  of 
the  period  with  regard  to  subsequent  consequences  occurred 
at  its  close,  namely,  direct  revolt  and  formal  deposition  of  the 
monarch  by  a  resolution  of  both  Houses  of  Parliament.  (4) 


l^entB  IF.  (1399-1413). 

The  reign  of  the  first  sovereign  of  the  house  of  Lancaster 
begins  with  the  unsurmountable  difficulties  arising  from  an 
nsurped  power,  surrounded  by  conspiracies,  rebellions,  and 
external  perils.  As  the  feud-loving  magnates  regarded  this 
dynasty  as  their  own  creation,  their  powerful  partisans  soon 
vied  with  the  old  foes  of  the  house  in  combating  the  new 
King.  The  records  of  the  council  afford  us  an  idea  of  the 
sorrows  which  brought  the  energetic  and  courageous  monarch 
to  an  early  grave.  A  king  in  this  position,  surrounded  by 
pretenders  with  titles  equal  or  superior  to  his  own,  was  fain 


(4)  As  to  the  ParliamentB  of  Richard 
II.,  see  Parry,  1.S8-159 ;  Stubbs,  ii. 
sees.  265-270.  On  hia  acoession  the 
want  of  a  regency  law  was  felt,  in 
oonseqnence  of  which  deficiency  the 
Magnum  Concilium  itself  actuaUy  dis- 
charged the  functions  of  a  council  of 
regency.  The  consequent  dissensions 
and  quarrels  are  associated  with  the 
dangerous  rebellion  of  the  labouring 
classes,  a  rising  which,  for  want  of  a 
ruling  power,  was  dealt  with  by  the 
wealthy  classes  after  their  own  fashion, 


and,  haying  been  provoked  by  unjust 
measures,  was  suppressed  with  cruelty. 
The  Parliaments  regard  it  in  no  other 
point  of  Tiew  than  to  complain  of  the 
mutinous  behaviour  of  the  viUeins  and 
of  their  refractory  refusal  to  perform 
the  services  due  &om  them.  However, 
in  the  province  of  taxation  as  in  that 
of  the  discharge  of  civil  and  police 
functions,  the  discernment  and  good 
behaviour  of  the  wealthy  classes  soon 
return  to  the  English  self-govern- 
ment. 
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to  be  content  to  maintain  the  status  quo.  There  is  accord- 
ingly no  more  mention  of  taxes  without  Parliament,  not  even 
in  severe  administrative  crises.  In  6  Henry  lY.  the  subsidies 
were  only  granted  upon  the  condition  that  the  moneys  should 
be  received  by  a  treasurer  sworn  in  Parliament,  and  that  in 
the  next  sittings  an  account  of  the  expenditure  should  be 
rendered.  In  the  same  way  in  7  Henry  IV. ;  here,  however, 
the  King  again  rejected  the  demand  that  the  petitions  should 
be  answered  before  the  money  was  voted.  In  8  Henry  IV., 
thirty-one  weighty  articles  followed,  all  of  which  were  acceded 
to.  The  King  must  appoint  sixteen  counsellors,  and  allow 
himself  to  be  exclusively  advised  by  them,  and  not  dismiss 
them  unless  they  are  convicted  of  an  offence.  No  judicial  or 
financial  official  may  be  appointed  for  life,  and  no  petition 
presented  to  the  Ejng  except  in  council.  Numerous  abuses 
in  the  council  and  in  the  administration  of  justice  were 
enumerated  and  prohibited.  The  Court  faction,  if  it  incites 
the  King  against  his  subjects,  must  be  removed  and  fined. 
(Four  persons  of  the  King's  courtiers  had  before  this  been 
removed  with  assurance  '^that  the  like  should  happen  to 
every  other  person  who  should  arouse  the  discontent  of  his 
faithful  subjects").  For  the  due  maintenance  of  the  laws 
of  the  realm,  neither  the  chancellor  nor  the  keeper  of  the 
privy  seal  shall  allow  anything  to  pass  under  the  seal  in 
their  keeping,  either  a  warrant  or  a  grant  of  letters  patent, 
a  judgment,  or  any  other  matter,  which  should  not  so  pass 
by  law  and  right,  by  which  regulation  the  keeper  of  the 
privy  seal  was  now  also  made  liable  to  immediate  impeach- 
ment by  Parliament.  In  the  next  Parliament,  however,  the 
King  sent  a  message  to  the  Commons  to  the  effect  that  a 
statute  had  been  passed  in  the  preceding  Parliament  which 
violated  his  liberty  and  prerogative,  and  that  he  now  asked 
their  consent  to  its  repeal.  The  Commons  accede  to  this, 
and  receive  the  King's  thanks  in  return.  Still  more  regard 
had  to  be  paid  the  Church.  One  of  the  reasons  of  Bichard's 
overthrow  was  his  indulgence  towards  heresy.  Upon  the 
demand  of  the  Church  the  King  accordingly  launched  the 
stat.  2  Henry  IV.  c.  15  against  the  Lollards,  with  the  assist- 
ance only  of  the  great  council,  and  in  spite  of  the  opposition 
of  the  Commons.  The  new  position  of  the  monarchy  was 
especially  favourable  to  the  consolidation  of  the  peerage.  A 
king,  whose  throne  was  based  only  upon  the  recognition  of 
Parliament,  could  no  longer  treat  the  House  of  Lords  as  an 
assembly  convoked  by  his  own  plenary  and  discretionary 
powers.  The  inheritable  right  of  those  summoned  by  custom 
to  a  summons  to  Parliament  was  accordingly  acknowledged. 
The  Commons  are  also  favourable  to  it ;  in  return  for  which 
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complaisance  the  Lords  recognize  the  right  of  the  Commons 
to  vote  snbsidiefiy  and  their  co-operation  in  making  statutes, 
yet  with  reservation  of  the  exclnsiTe  jurisdiction  of  the  Upper 
House.  What  could  be  said  against  these  mutual  recogni- 
tions ?  Both  Houses  acknowledged,  in  consideration  of  them, 
that  Henry  was  the  rightful  Eong  of  England.  The  supreme 
jurisdiction  of  the  House  of  Lords  was  now  expressly  sanc- 
tioned, the  mere  official  elements  receded  into  the  position  of 
deliberative  members.  The  procedure  in  both  Houses  now 
adopted  a  form  resembling  that  of  the  present  day.  But  the 
whole  issue  resulted  most  decidedly  in  favour  of  the  Lords, 
whose  military  ascendancy  was  felt  to  be  a  consequence  of 
the  great  French  wars.  (5) 


l^entB  F.  (1418-1422). 

The  popular  and  glorious  reign  of  Henry  Y.  in  like  manner 
moves  within  the  limits  of  parliamentary  privileges.  The 
great  struggles  in  France  give  the  political  activity  an  over- 
whelming impulse  towards  foreign  affairs,  under  which  legis- 
lation and  business  in  Parliament  for  some  time  rests.  The 
somewhat  needy  state  of  the  financial  resources  of  the  Govern- 
ment demand  frequent  money  grants.  In  10  Henry  Y.  the 
Commons  are  convened  to  take  part  in  negotiations  touching 
the  league  with  the  Emperor  8igismund  and  the  treaty  of 
Troyes,  after  a  great  council  has  declared  itself  incompetent 
to  deal  with  these  subjects.  In  harmony  with  the  Church, 
and  with  the  liveliest  sympathies  of  the  nation,  the  dynasty 
especially  consolidates  itself  by  the  brilliant  successes  of  the 
war  in  France.  (6) 


(5)  As  to  Henry  IV.'b  Parliaments, 
Parry,  159-170 ;  Stubbsjii.  p.  1-72. 
At  the  ontset  the  difficulty  is  felt  of 
altering  an  hereditary  snccession  to  the 
throne  by  deliberative  assemblies  peri- 
odically convened.  The  Parliament 
of  Richard  II.  had,  as  a  OmHUwn 
RegU  of  Richard,  oeaaed  at  his  de- 
position. Richard's  Parliament  could 
not  therefore  legally  become  the  Par- 
liament of  Henry.  Hence  the  several 
members  of  the  former  Parliament 
were  all  assembled,  but  only  as  a  **  con- 
vention," and  after  a  few  days  new 
writs  of  summons  were  issued  to  the 
same  persons  to  form  a  Parliament  in 
the  name  of  King  Henry  IV.  But  by 
such  fictions  the  jurists  could  be  more' 
easily  quieted  than  the  Percys  and 
the  great  martial  noble  families,  who, 
in  league  with  the  Soots  and  the  Welsh, 
work^  just  as  ssealously  for  the  over- 


throw of  the  dynasty  as  they  had  before 
done  for  its  elevation.  In  the  struggle 
for  self-preservation,  Henry  IV.  rode 
rough-shod  over  single  constitutioual 
forms,  as  on  the  occasion  of  the  sum- 
mary execution  of  the  Earl  of  Not- 
tingham and  of  the  Archbishop  of 
York,  when  they  had  been  taken  with 
weapons  in  their  hands.  But,  with 
regard  to  both  Houses  and  to  the  in- 
tereste  of  the  nation,  the  Gtovemuent 
conducted  itself  with  such  parliamen- 
tarv  correctness,  that  among  the  mani- 
fold eocroftchmentsof  the  Houses  upon 
the  royal  privileges,  there  was  yet 
found  no  occasion  for  an  impeachment 
of  ministers. 

(6)  As  to  the  Parliaments  of  Henry 
v.,  see  the  comparatively  sparse  matter 
in  Parry,  170-175 ;  Stubhe,  iii.  72-91. 
There  occur  again  under  this  reign 
acts  of  a  personal  penal  jurisdiction. 
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l^enrg  FI.  (1422-1461). 

Under  this  name  a  regency  again  begins  its  sway,  this  time 
over  the  person  of  a  child  of  nine  months,  who,  owing  to  an 
unfortunate  deficiency  of  intellect,  was  destined  to  remain  all 
his  life  incapable  of  forming  a  single  resolution.  Contrary  to 
the  testamentary  dispositions  of  Henry  Y.,  the  Duke  of  Bedford 
was  appointed  not  regent,  but  protector  and  guardian,  with  the 
Duke  of  Gloucester  as  his  substitute.  The  affairs  in  France, 
which  had  become  critical,  were  conducted  by  Bedford  until 
his  death  (1484),  with  a  firm  and  experienced  hand.  The 
internal  government  of  the  country  was  managed  with  a 
certain  degree  of  security  and  regularity  by  an  extraordinary 
council  of  the  King  appointed  by  the  Lords.  The  situation 
of  the  realm  had  meanwhile  become  critical;  financial  em- 
barrassment had  become  urgent ;  but  the  affairs  of  the  State 
were  for  a  long  time  worthily  conducted  by  ruling  nobles. 
The  numerous  regulations  of  the  council,  dating  from  this 
period,  testify  to  the  regular  course  of  State  business,  which 
was  so  ordered  that  a  certain  and  responsible  official  was 
appointed  for  each  principal  department.  The  insufficiency 
of  the  rule  by  the  nobles  without  monarchical  guidance,  how- 
ever, became  gradually  apparent  in  the  bitter  enmity  between 
the  Duke  of  Gloucester  and  Cardinal  Beaufort  and  his  powerful 
adherents.  The  hostile  party  found  in  Margaret  of  Anjou 
not  merely  the  queen  of  its  choice,  but  also  a  party-leader 
uniting  manly  spirit  with  feminine  craftiness.  The  murder 
of  the  Duke  of  Gloucester  (1447)  gained  for  the  Court  faction 
thus  leagued  together  the  sway  over  the  country  in  the  King's 
name,  but  at  the  same  time  brought  upon  it  the  bitter  hos- 
tility of  the  Duke  of  York  and  his  partisans.  The  merited 
unpopularity  of  the  Government  led  in  its  turn  to  the  im- 
peachment and  murder  of  the  Duke  of  Suffolk  (1450). 

In  the  party  passions,  which  had  been  now  kindled  on  both 
sides,  the  first  schemes  of  the  house  of  York  for  a  succession 
to  the  throne  were  disj)layed,  to  which  this  branch  of  the 
royal  family  stood  certainly  nearer,  after  the  death,  of  Eichard 
II.,  than  the  younger  line  of  Lancaster.  From  the  death 
of  the  Duke  of  Gloucester  (1447)  all  had  gone  badly  in  the 
State;  Henry  the  Fifth's  conquests  were  lost;  and  though 

where  such  waa  allowed  to  be  reserved  of  the  King.    A  summary  penal  jurie- 

acoordinff  to   feudal    principles,  and  dioiion  of  the  council  and  the  chan- 

other  individual  acts  of  personal  rule  cellor  tx  delegatione  of  the  council  was 

(Nicolas,  11.  pp.  29,  30).    Several  lords  expressly  recognissed  by  2  Henry  Y. 

were  condemned  without  judgment  of  stat.  1,  c.  9,  in  cases  of  murder  and 

their  peers  by  judge   and   jury,  on  manslaughter, 
account  of  a  conspiracy  against  the  life 
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the  constitution  was  safe,  the  administration  at  every  step 
failed  in  its  duty;  the  Grown  was  impoyerished,  the  Ex- 
chequer empty,  the  peace  of  the  country  never  well  main- 
tained, the  law  never  well  administered ;  life  and  liberty  of 
the  subjects  were  insecure,  whole  districts  in  constant  dread 
of  robberies  and  tumult,  and  the  local  government  either 
weakened  by  factions  or  in  the  hands  of  some  great  lords  or  a 
clique  of  courtiers  (Stubbs,  iii.  270).  As  early  as  1464  the 
mental  disorder  of  the  King  led  to  a  first  protectorate  of  the 
Duke  of  York,  which  again  came  to  an  end  at  the  monarch's 
apparent  restoration  to  health.  The  major  part  of  the  nobility 
held  firmly  in  old  feudal  allegiance  to  the  house  of  Lancaster. 
The  opposing  party  consisted  of  the  Duke  of  York,  the 
greatest  landowner  in  the  realm,  in  league  with  the  great 
fomily  of  the  Nevils  and  the  city  of  London,  and  apparently 
commanding  the  sympathies  of  the  majority  of  the  munici- 
palities. The  difficulties  and  financial  distress  of  the  Govern- 
ment had  meanwhile  accumulated.  The  murder  of  the  Duke 
of  Gloucester,  at  the  instigation  of  Margaret,  gave  the  signal 
for  the  future  action  of  the  dynastic  parties,  who  in  con- 
sequence of  the  wide  ramification  of  the  royal  family  by 
marriage  with  the  great  nobles,  represented  two  great  oppo- 
nents almost  equal  in  power.  With  difficulty  were  the  parties 
kept  within  bounds  for  a  few  years  by  the  constitution  and 
the  outward  reverence  paid  to  the  Grown.  So  soon  as  this 
barrier  was  removed  by  the  hopeless  imbecility  of  the 
monarch,  a  furious  conflict  breaks  out,  in  which  both  parties 
contend  not  against,  but  for  the  possession  of  royal  power — a 
struggle  in  which  acts  of  self-preservation,  of  violence  and 
revenge  soon  become  almost  inseparably  entangled.  (7) 


(7)  As  to  the  Parliaments  of  Henry 
VI.,  see  Parry,  pp.  175-189 ;  Stubbs,  iii. 
pp.  9i-181.  The  first  decades  stiU 
give,  in  the  face  of  the  aooumulating 
difiiculties,  a  testimony  of  the  capacity 
of  the  nobility  for  nde.  It  was  not 
until  the  second  half  of  the  rei^  that 
the  political  organization  slowly  col- 
lapsed. As  ean^  as  23  Henry  VI., 
Suffolk,  in  anticipation  of  coming 
events,  refused  to  conduct  the  marriage 
negotiations  with  France.  On  this 
matter  there  was  passed  in  advance  a 
kind  of  indemnity  bill,  confirmed  by 
both  Houses  and  the  King,  but  which 
did  not  afford  any  protection  against 
the  subsequent  impeachment  of  the 
minister.  The  unrestrained  struggle 
that  was  now  brewing  resulted  from  a 
degeneration  of  that  military  organiza- 
tion which  was  the  outcome  of  the  great 
wars  upon  French  soiL     The  royal 


paid  soldiery  flocking  homeward  in 
thousands  upon  thousands  were  only 
too  readily  absorbed  by  a  newly 
organized  military  system  of  the  great 
wealthy  nobles,  which  became  formed 
after  the  beginning  of  the  French  wars 
under  the  name  of  '*  the  liveries,"  and 
in  which  the  warlike  passions  of  the 
Middle  Ages  now  burst  forth  in  Ens- 
land.  Under  ** livery"  was  originally 
meant  the  fnmishine  of  officii  and 
servants  of  a  g^reat  householder,  pre- 
late, monastery,  or  college  with  cloth- 
ing and  means  of  subsistence.  The 
clothing  now  took  the  character  of  a 
uniform  and  badge  of  service;  and  the 
greatest  possible  number  of  servants 
and  dependants  was  looked  upon  as  a 

?roof  of  a  hi^  and  aristocratic  position, 
'he  livery  was  accordingly  given  to 
all  who  were  willing  to  wear  1^  as  the 
sign  of  a  great  foUowing  and  of  an 
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The  battle  of  St.  Albans  (1455)  opens  the  thirty  years'  war 
of  the  Boses.  After  a  short  period  of  apparent  peace,  the 
King  became,  in  1460,  a  prisoner  in  the  hands  of  his  opponent, 
who  with  great  moderation  brought  about  a  decision  of  the 
Upper  House,  which  recognized  the  Duke  of  York  as  Protector, 
and  after  Henry  VI.'s  death  as  his  successor  on  the  throne. 
But  the  Duke,  surprised  by  a  stratagem  of  the  Queen,  was 
overcome,  and  the  victorious  party  gave  the  signal  for  the 
execution  of  the  captured  opponents  according  to  martial  law, 
and  for  unceasing  massacres  and  violence,  which  in  the  very 
next  year  brought  about  the  overthrow  of  the  hated  Govern- 
ment. The  powers  of  the  King's  council  and  the  whole 
movable  part  of  the  political  constitution  became  disunited  in 
this  great  struggle ;  in  which,  in  fact,  there  was  no  question  of 
a  struggle  for  constitutional  principles.  Only  so  far  as  the 
house  of  Lancaster  had  gained  the  throne  by  it&  alliance  with 
the  clergy  and  Parliament,  did  the  traditions  of  the  Church 
and  of  the  high  nobility  stand  more  upon  this  side,  and  those 
of  the  Commons  more  upon  the  other.  Moreover,  no  eccle- 
siastical legal  authority  could  inform  the  people  upon  which 
side  the  right  to  the  crown  lay.  In  truth,  each  fought  for  his 
share  in  the  politic&l  power,  and  for  retaliation  and  revenge. 
Through  Parliament  no  independent  solution  now  appeared 
possible.  Each  one  was  subservient  to  the  victorious  party 
by  which  it  was  summoned,  and  condemned  the  other.    Upon 


influeiitial  pOBttion.  The  liverieB  be- 
came therefore  badges  of  union. 
The  lords  wore  one  another's  badges 
out  of  courtesy.  But  before  aU  &ie 
Uveries  became  the  counter  signs  of  the 
great  court  parties,  and  the  emblems 
under  which  the  battles  of  the  great 
dynastic  factions  were  waged  (Stubbs, 
iii.  531,  584).  With  this  was  con- 
nected the  frequent  fortification  of  the 
residences  and  castles  of  the  magnates, 
which  though  really  dependent  upon 
royal  licence,  after  the  times  of  the 
barons'  wars  had  been  permitted  in 
numerous  instances,  especially  under 
Edward  III.  It  was  precisely  the  con- 
trast between  the  strictly  ordered  life 
of  the  English  county  and  the  adven- 
turous camp  life  which  had  lasted  so 
many  years  in  France,  which  awoke 
afresh  in  the  chivalrous  part  of  the 

freat  nobility  and  4^e  knighthood  the 
aring  and  martial  spirit  of  the  Middle 
Ages,  and  the  pide  and  insolence 
of  the  knighthood  towards  the  peace- 
ful classes,  and  made  this  epoch  a 
brilliant  era  in  heraldry  and  in  family 
pride.  These  retinues  of  the  nobles 
concurred  in  a  most  remarkable  manner 


with  the  stream  of  veterans  returning 
from  the  French  wars  with  their  suc- 
cessful experiences  in  field  tactics, 
supplemented  with  the  use  of  heavy 
artillery,  before  which  the  old  glory  of 
the  bowmen  had  begun  to  pale.  The 
issue  of  the  struggles,  with  such  a  mix- 
ture of  warlike  elements,  was  depen- 
dent upon  surprise  and  accident  to 
such  an  extent,  that  the  battles  of  the 
following  period  mostly  ended  in 
massacres,  and  were  decided  in  a  few 
hours.  In  connection  with  this  con- 
dition of  things  now  begins  the  series 
of  laws  relating  to  liveries  and  main- 
tenance, and  fi^t  of  all  in  81  Henry 
VI.  c.  2,  the  recognition  of  an  extra- 
ordinary penal  jurisdiction  of  the 
council  in  cases  of  **  great  riots,  ex- 
tortions, oppressions,  and  grievous 
offences,"  especially  in  the  case  of 
violent  acts  of  the  magnates;  dis- 
obedience to  the  council  is  to  be  pun- 
ished as  contempt  of  the  King,  in  the 
case  of  a  peer  with  loss  of  his  goods, 
his  offices,  and  of  his  scat  in  Parlia- 
ment. This  regulation  was  only  to  \\e 
in  force  seven  year*,  but  it  been  me  a 
precedent  for  the  later  Star  Chamber. 

2  E 
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the  temporal  side  the  prime  cause  of  the  confusion  lay  in  the 
military  organization  of  the  retinues  of  the  great  lords,  th6 
"  liveries,"  now  forming  the  uniformed  corps  of  extemporized 
leaders,  increased  tenfold  by  the  enlistments  of  soldiers  of  the 
armies  returning  from  France,  and  these  made  the  issue  of 
the  battles  altogether  incalculable.  The  county  militia  formed 
no  sufficient  counterpoise,  so  long  as  it  was  opposed  to  the 
masses  of  the  more  skilled  warriors  who  were  perpetually 
streaming  back  from  France.  Upon  the  ecclesiastical  side  the 
mischief  lay  in  the  indifference  of  the  Church,  in  which  per- 
sonal religion  had  become  lost,  whilst  the  higher  clergy, 
without  any  guiding  principle^  recognized  every  political 
power  which  recognized  their  worldly  possessions.  As  among 
the  confusion  of  the  barons'  war  at  the  close  of  the  preceding 
.  period,  the  higher  clergy  made  themselves  conspicuous  in  the 
persons  of  a  few  distinguished  individuals,  so  did  a  change  in 
the  intellectual  and  moral  education  of  the  epoch  announce 
itself  in  the  fact  that  this  period  of  wild  struggles  appeals  as 
an  '^  era  of  great  jurists,''  in  which  lord  chancellors  and 
justices  of  the  realm  make  themselves  famous  in  a  time  of 
violent  barbarity,  without  however  being  able  to  seeture  the 
course  of  justice  from  serious  abuses.  (7*) 


ffiWoaA  IF.  (1461-1488). 

The  victory  of  the  White  Rose  over  Margaret  of  Anjoa 
brought  the  heir  of  the  house  of  York  upon  the  throne.  The 
bloody  conflict  of  annihilation  waged  by  the  high  nobles  amon^ 
themselves  and  particularly  the  indifterence  of  the  Church  and 
of  the  masses  to  the  aristocratic  parties,  made  Edward  after  a 
short  interval  lord  of  the  land,  in  a  time  of  deep  demoraliza- 
tion, in  which  the  existing  contrasts  of  the  English  Middle 
Ages  came  to  a  violent  issue.    The  long  Flreneh  wars^  in  spite 


(7»)  The  first  proteotoiate  in  82  Henry 
YL  was  made  oonstitutionallT  revocable 
durante  bene  placito  regis.    The  second 

Srotectorate  was  appointed  for  an  inde- 
nite  period,  mitif  the  dnke  should  be 
relieved  of  ft  by  the  lords  in  Parliament. 
The  members  of  the  council  became  more 
fluctuating.  Even  in  the  previous  year 
fifteen  members  had  been  dismissed, 
and,  on  the  other  hand,  five  adopted 
into  it  ^m  the  party  of  the  duke. 
The  claim  of  the  house  of  York  to  the 
succession  wa^  already  expressly  pro- 
claimed. With  the  consent  of  the 
nation  and  of  Parliament,  the  house 
of  Lancaster,  for  ^  period  df  sixty  years 
had  sat  upoa  the  throne  of  England, 
with  the  support  of  the  Parliaments. 


It  had  long  and  gloriously  falfllled  thtf 
duties  of  tbe  monarchy,  and  enteitdd 
^ith  two  generations  of  Englishmetf 
into  the  bond  of  mutual  faith,  protec- 
tion, and  allegianoe.  Oould  a  claim 
of  the  older  line  be  now  entertained  f 
But  the  King  was  notoriously  incapable 
of  governing,  and  in  his  name  the  per- 
secuting spirit  of  Margaret  had,  luter 
her  victory  of  1460,  began  a  system  of 
executions,  confiscations,  and  aotiottil 
for  treason,  which  left  the  house  of 
York,  its  party  and  partisans,  according 
lo  the  law  of  self-preservation,  nothing 
but  a  recourse  to  imns,  ftnd  to  the  nAtiba 
sciircely  toy  crtb^r  choibe  thun  Ihat  of 
Siding  with  one  or  the  other  party. 
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of  all  their  brilliancy  and  glory,  had  proved  a  hopeless  imder- 
taking.  The  Enropean  position  of  England  demanded  a  final 
settlement  with  the  Continent,  which  at  last  resulted  in  favour 
of  the  French  nation,  and  once  and  for  all  decided  the 
national  isolation  of  England  and  its  position  in  the  European 
family,  tn  the  course  of  some  decades  of  war  upon  French 
soil,  a  race  had  grown  up  which  no  longer  found  room  in  the 
peaceful  counties  and  towns  of  its  native  home.  Grown  tur- 
bulent through  the  effects  of  camp  life  and  of  a  course  of 
plunder  and  extravagance,  the  lords  now  returning  home  found 
it  even  harder  to  settle  down  in  their  native  country  than 
did  the  thousands  of  hirelings.  In  the  sober  local  govern- 
ment, in  the  English  miUtary,  judicial,  and  police  admini- 
stration there  was  no  longer  a  field  for  military  ardour  and 
t)lunder.  Now  that  these  elements  were  thrown  back  in  large 
numbers  upon  England,  the  struggle  of  the  rival  noble 
factions  found  in  the  soldiery  accustomed  to  their  leadership 
only  too  ready  a  material,  out  of  whi(5h  every  rich  and  populat 
leader  fcould  ftame  for  himself  fitfmies  for  civil  war.  Owing 
to  the  contested  title  to  the  Crown  a  party  standard  was  found 
for  all  factions.  The  wild  aristocratic  struggle  owed  its  peculiar 
charactei^  precisely  to  the  allidnce  of  all  the  great  noble  families 
Irith  the  wide-spreading  royal  house,  and  to  the  centralization 
of  all  political  power  in  the  King  in  council  and  the  King  in 
Parliament.  The  politic  head  of  the  Yorkists,  representing 
the  interests  of  the  boroughs  and  the  country's  need  of  rest, 
gained  the  victory  at  the  expense  of  the  great  families  of 
the  land.  Supported  by  the  Commons,  Edward  IV.  declared 
the  rule  of  the  kings  of  the  house  of  Lancaster  to  be  usurpa- 
tion, the  Lancasters,  Somersets,  Exeters,  Northumberlands, 
Devonshires,  Wiltshires,  and  in  all  one  himdred  and  fifty-one 
nobles,  knights,  and  cleries  guilty  of  high  treason;  not  by 
judgment  of  a  court  of  law,  but  for  the  sake  of  shortening 
the  proceedings,  by  "  bill  of  attainder.'*  One-fiith  of  the  land 
fell  by  outlawry  and  confiscation  into  the  hands  of  the  King, 
who  restored  a  personal  rule  with  pitiless  severity.  But  in  mar- 
vellous contrast  to  the  former  period,  there  is  seen,  amidst  all 
the  confu&ion,  the  coherence  of  the  firm  elements  of  the 
present  political  system.  Amidst  the  din  of  arms,  courts  of 
justice,  itinerant  justices  and  juries  went  on  in  their  usual 
course,  and  the  jurisdiction  of  the  Chancellor  was  enforced 
against  fraud,  deceit,  violence,  and  disturbance  of  possession 
by  decrees  of  probatio  in  perpettuim  rei  memoriam  and  habeas 
corpusy  and  this  whilst  the  nobles  fought  in  the  King's  council 
with  intrigues,  and  in  open  field  with  drawn  swords.  (8) 

(8)  Ab  to  th6  Ptfliamdiits  of  Edward      188-190 ;  and  iii  o.  18.  <'  Lancaster  and 
TV.,  see  Pany,  189-194;  Btnbbt,  iii      York";.    The  entire  barrenne^*  of  all 
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QSmaH  F.,  KKtj^aiH  SSI.  (1488-1485). 

The  royal  power  of  Edward  IV.,  bo  cruelly  gained  and  bo 
mercilessly  exercised,  fell  after  the  murder  of  his  sons  to  the 
usurper  Bichard  III.,  who  in  vain  endeavoured  to  expiate  by 
popidar  concessions  his  heavy  crimes  against  all  the  laws  of 
God  and  rights  of  man.  After  the  organized  military  power 
of  the  higher  nobility  had  collapsed,  the  chief  importance  for 
a  short  time  centred  in  the  House  of  Commons,  which,  how- 
ever, with  the  exception  of  a  bill  against  "benevolences," 
showed  activity  only  in  the  matter  of  penal  prosecutions  and 
private  bills.  Forsaken  by  the  greater  part  of  his  adherents, 
Bichard  III.  succumbed  to  a  coalition  of  the  remains  of  the 
two  factions  of  nobles,  and  lost,  by  violence  and  treachery, 
to  the  new  house  of  the  Tudors,  the  throne  which  he  had 
hardly  gained.  (9) 


the  contemporary  hiBtories  extends  also 
to  the  parliamentary  prooeedings,  which 
are  mere  registerB  of  private  bills  and 
petitions  of  teule.  It  is  the  first  Govern- 
ment nnder  which  no  single  statute' 
was  passed  for  the  protection  of  personal 
liberty  and  for  the  redress  of  national 
grievances,  although  in  this  reign  the 
administrative  abuse  of  the  sonoaUed 
**  benevolences  *'  begins  for  the  purpose 
of  defeating  the  right  of  granting  teuces. 
It  is  a  reign  of  t^ror  by  reason  of  the 
ruthless  exercise  of  the  extraordinary 
judicial  and  police  powers,  which  kept 
the  proscribed  adverse  party  under  con- 
stant surveillance,  though  ihe  descend- 
ants of  the  partv  leaders  who  were  con- 
demned to  deatn  and  confiscation  were 
for  the  most  part  restored  by  parlia- 
mentary decree  to  their  right  of  succes- 
sion.  The  condition  of  the  realm  under 
Edward  IV.  was  aotuaUy  one  of  war, 
altliough   in   name   it   was  under  a 
government  acknowledged  by  Parlia- 
ment.   Thus  can  be  explained  the  em- 
ployment of  courts-martial  under  ihe 
King,   especially   the   muoh-talked-of 
patents  of  1462  and  1467,  by  which  a 
provost-general   was   appointed,  *'  cid 
cognoioendum  et  procedendum  in  omni- 
bus et  Bingvlis  oausis  et  negoiiie  de  et 
super  erimine   Imsm  majedatis  cmter- 
itque  oausis,  quibuacunqueperprmfatum 
eomiiem  ut  conUabftlarium  Anglim^  seu 
coram  eo,  motts,  movendit  seu  pendenH- 
bus  etj"  which  Lord  Ooke  considers  con- 
trary to  the  constitution  (Inst,  vi.  127), 
and  from  which  proceeded  the  con- 
troversy respecting  the  admissibili^  of 
courts-martial  in  times  of  peace.    The 


occasional  precedents  for  execution 
without  trial  of  captive  m)ponent8 
which  occur  under  Henry  Vf,  and  V. 
are  foUowed  in  the  wars  of  the  Boses 
by  frightful  oonseq  uenoes.  Occasional 
instances,  too,  of  the  use  of  torture  in 
oriminal  proceedings  are  met  with  in 
this  reign  of  terror,  but  cannot  be  re- 
garded as  the  regular  procedure  of  the 
courts. 

(9)  As  to  the  Parliament  of  Bichard 
m.,  see  Parry,  194;  Stubbs,  iiL  226, 
288,  284.  What  is  outwardly  incredible 
in  the  criminal  career  of  the  tyrant  is 
psychologically  explainable  as  beine 
the  incarnation  of  a  deeply  demoralized 
time,  in  which,  to^tiier  with  the  ex- 
tinction of  all  principles  of  law,  all 
moral  restraint  became  loosened  by  the 
decay  of  a  Church  which  even  re- 
sponded to  the  flatteries  of  Bichard  III. 
The  repeated  attempts  to  clear  the 
character  of  Bichard  III.  have  all  failed. 
The  dramatic  masterpieces  of  Shake- 
speare, dictated  as  they  were  by  tradi- 
tion and  knowledge  of  the  Endish  cha- 
racter, may  be  re^^ed  as  an  historical 
sketch  of  this  period.  At  the  close  of 
the  wars  of  the  two  Boees,  men  had  to 
tell  of  twelve  pitched  battles,  and  of 
eightv  princes  of  the  blood  royal  who 
lost  their  lives  in  the  battie,  by  the 
hand  of  the  executioner,  or  by  murder. 
Moreover,  authentic  history  is  enough 
to  show  that  in  this  tngic  period 
blood-guiltiness  and  retaliation  follow 
one  another  with  marvellous  constancy. 
In  the  main  the  picture  given  by 
Stubbs  (ii.  806)  may  be  regarded  as  a 
mirror  of  the  whole  period.    ^  It  is  a 
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The  monarchie  power  emerged  from  this  hideous  straggle 
-with  a  title  that  could  not  be  practically  disputed,  and  with 
an  undiminished  supremacy.  But  when  the  blood  shed  in 
the  struggle  of  the  rival  noble  factions  had  ceased  to  flow, 
the  Lower  House  had  attained  that  full  equality  of  power  with 
the  weakened  Upper  House^  with  which  this  period  closes.  \ 


CHAPTER  XXVIII. 

Ws»  Wsm  <Sstateft  of  tjfte  iCUalm. 

Usurpations  and  dynastic  struggles  veil  the  process  of  the 
legal  formation  of  the  estates,  which  was  being  brought  about 
during  this  period  in  a  quiet  and  unbroken  course,  according 
to  the  sound  principle  of  the  Middle  Ages,  that  of  basing  the 
privileged  position  of  the  higher  classes  upon  their  perform- 
ances in  the  personal  service  of  the  State,  and  upon  the 
amount  of  their  contributions  to  the  revenue.  The  merit  of 
having  successfully  established  this  legal  order  belongs  again 
to  the  monarchy.  The  words  of  Edward  I.  in  the  struggles 
for  the  consolidation  of  his  island-realm  were  not  forgotten, 
when  he  demanded  of  his  faithful  commvnitateB  that  they 
should  meet  common  perils  with  united  resources,  and  take 
counsel  with  the  King  when  the  military  and  financial  forces 
of  the  Government  required  to  be  increased  ''  ut  qttod  omnes 
iangit  ah  omnibus  a(pprobetv/r.*'  The  truly  royal  idea  which 
influenced  Edward  I.  and  Edward  III.  is  the  combination  of 
all  antagonistic  elements  of  society  in  a  free  activity  in  the 
service  of  the  State,  and  the  association  of  the  people  in  the 
great  tasks  of  the  State,  internally  and  externally,  including 
every  class  of  society  capable  of  co-operating  in  the  work. 

It  is  now  the  prelates  and  the  temporal  magnates  who,  by 
reason  of  their  performances  in  the  service  of  the  State, 
represent  a  ruling  nobility, — ^the  middle  classes  (knights, 
freeholders,  boroughs),  who,  according  to  the  ideas  of  rank  in 
those  times,  form  a  regular  third  estate — ^the  three  now  legally 

period  of  private  and  politioal  faction,  but  leaders  and  aUies  of  fheOommonB, 

of  foreign  wars,  of  treason  laws  and  or  followers  of  the  Court . . .  The  roval 

jndioial  mnrders,  of  social  rebellion,  of  policy  had  placed  the  sereral  brancnea 

religious  division. . . .  The  barons  were  of  the  divided  honse  at  the  head  of  the 

no  kmger  feudal  notentates,  with  class  great  territorial  parties.*' 
interests  and  exdusive  privileges  .  .  . 
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recognized  statiM  civiUs  of  the  English  parliamentary  con- 
stitution— on  whose  account  this  period  is  described  as  the 
period  of  the  *'  estates  of  the  realm."  Ab,  however,  lords 
spiritual  and  temporal  are  bound  together  by  essentially 
uniform  rights,  and  on  the  other  hand  the  knighthood  is 
distinguished  by  c^rtain  privileges  from  the  rest  of  the  com- 
moners, in  this  chapter  we  distingQish : — 

I.  The  estate  of  the  spiritual  and  tempor^  peters ; 

n.  The  estate  of  the  landed  knights ; 

III.  The  estate  of  the  freeholders  and  burgesses ;  to  which 
may  be  added,  lY.,  the  whole  of  the  rest  of  the  community  as 
infra  classem. 

I.  'STI^e  estate  of  ^  (Spiritual  anb  temporal  magnates  has  now, 

as  a  result  of  the  positioTpi  they  had  actually  attained  under 
Henxy  III.,  come  to  be  a  legally  recognized  estate  of  the  realm, 
iby  the  formation  of  th,e  Magnum  ConfiiHunii  which  ^conceded 
to  them  a  personal  share  in  the  xsonduct  of  all  important 
;busiuess,  and  with  it  the  highest  political  privilege  of  the 
time.  For  the  spiril^ial  lo^ds  a  sea^t  and  vote  in  the  great 
council  is  coimecfed  with  definite  high  spiritual  offices.  In 
.the  case  of  the  tempor.al  lords  the  right  is,  ^s  a  rule,  in- 
heritable by  the  firstboip  son,  or  even  by  some  other  heir, 
according  to  the  wording  of  the  patent  granting  the  peerage. 
To  the  old  rights  of  the  English  fen4al  tenure  this  political 
jcigl^t  was  only  .added  as  a  fresh  privilege  by  persoiaal  grant 
jfrom  -the  Kh^g  on  the  formation  of  the  Magnium  Consilium. 
In  consequence,  the  justices  in  7  Henry  VI.  assumed  tha^ 
the  claim  to  .the  nfime  and  title  of  a  peer  (as  a  right  of 
property)  belonged  to  the  xvirisdiction  of  the  common  law 
courts,  whilst  the  .claim  to  a  seat  in  Parliament  ^ust  bl^ 
determined  by  the  **  King  and  the  p^rs,"  the  latter  as  ja 
new  creation  of  the  jm  publicfum  (Nicolas,  Privy  Council,  iii. 
p.  58). 

The  spiritual  peers,  now  ge^erally  x^onsisjting  of  two  arok« 
bishops,  nineteen  bishops,  itwenty*8ev,en  abbots^  priors,  and 
masters  of  orders,  have,  according  to  old  usage,  precedence  of 
the  temporal  peers,  the  archbishops  of  the  djukes,  the  bishops 
of  the  earls.  Their  right  to  a  seat  and  vote  in  the  gre^»t 
council  is  perfectly  equal  to  that  of  the  tempor9,l  lords.  Theiv 
legal  privilege  of  being  judged  by  the  Uppe?r  Ho^se  has  not 
arrived  at  any  regular  development,  because,  not  xwithout 
reason,  they  considered  the  claim  to  the  privilege  and  benefit 
of  clergy  as  more  valuable.  Moreover,  their  sox5ial  position 
has  remained  on  an  equality  with  the  pretensions  of  the 
temporal  lords,  which  have  now  risen  high.  The  archbishops, 
keep  up  their  establishments  upon  the  same  scale  as  th,6 
dukes,  the  bishops  live  like  the  earls.     They  hold  their  court 
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with  as  numerous  9*  staff  of  officials,  servants,  and  followers, 
^d  travel  like  the  temporal  nobles  with  an  armed  retinue 
and  great  train.  Though  their  interest  in  the  army  is  less, 
yet  on  the  other  side  they  have  a  proportionately  firmer  posi- 
tion in  the  leadership  of  the  Church,  and  in  their  personal 
experience  in  conducting  the  higher  administrative  business.  (1) 

The  temporal  bench  of  peers  consists  at  the  close  of  the 
period  of  the  five  degrees  of  dukes,  marquises,  earls,  viscounts, 
and  barons,  numbering  under  Henry  Vl.  about  forty  or  fifty 
in  all.  They  have  at  the  close  of  the  period  attained  the 
hereditary  rank  for  which  they  have  long  striven,  in  the  legal 
form  of  a  royal  grant  by  patent,  which  at  the  same  time  defines 
the  order  of  descent.  Side  by  side  with  the  peers  by  patent, 
^heire  still  appear  certain  barons  by  writ,  though  in  continur- 
^y  diminishing  numbers,  for  whom  the  hereditary  summons 
^8  dependent  upon  custom.  Besides  these,  there  still  con- 
tinues a  smaU  number  of  personal  summonses,  particularly 
for  bannerets  of  the  army  then  existing,  which  in  the  course 
of  this  period  come  de  facto  to  an  end.  The  most  illustrious 
families  in  the  land  form  at  the  close  of  the  Middle  Ages  an 
^st^te  of  nobles,  yet  one  restricted  to  the  most  modest  degree 
pf  birth-nobility,  only  passing  to  the  eldest  son,  or  the  other 
legally  entitled  heir,  without  giving  any  right  to  pretensions 
to  an  ^moblement  of  blood,  nay,  under  the  express  acknow^ 
ledgment  that  all  n^en^bers  of  the  family  (except  the  wives 
and  widows)  belong  to  the  class  of  commoners,  and  have  no 
share  in  the  privileged  right  of  appearing  before  the  peers' 
court,  or  in  the  other  privileges  of  the  nobility.  (P) 

Meanwhile,  the  nun^bers  of  the  temporal  peerage,  as  was 
the  case  in  the  former  period,  underwent  the  most  frequent 
and  considerable  fluctuations.  The  great  families  of  the 
i^orman  period  had  partly  died  out  or  been  dispossessed,  and 
had  partly  become  connected  by  marriage  and  inheritance 
with  the  possessions  of  the  royal  family.  After  Edward  I„ 
^  tendency  was  evidently  to  grant  the  greatest  dignities  and 
possessions  of  the  earldoms,  and  h  fortiori  the  recently  created 


(1)  In  extent,  the  baronies  and 
knlg^taf  fees  of  the  preUtes  were  at 
^ia  time  certainly  rather  less  than 
that  of  the  lords  temporal.  '  Many 
bishops  and  abbots  possessed  by 
knights*  tenure  not  nearly  as  muoh  as 
belonged  properiy  to  a  barony,  aocord*- 
ing  to  the  fixcheqaer  scale,  out  only 
iiingle  kni^is'  fees  according  to  the 
pJd  Talnation.  The  number  of  their 
under-vassals  now  appeared  to  be  re- 
markably diminished,  as  the  spiritual 
lords  had  in  course  oi  time  to  a  great 
extent  eYaded  the  actual  furnishing  of 


feudal  troops,  or  had  obtained  express 
exemption.  The  Bishop  of  Lincoln, 
who  under  Henry  n.  was  required 
to  famish  sixty  horse,  was  reduced  bv 
Edward  L  to  five ;  the  Bishop  of  Bath 
from  twenty  to  two,  and  so  forth. 

(1")  With  reference  to  the  slow  and 
gradual  origin  of  the  hereditary  peerage, 
and  the  numerous  controversies  re- 
specting it,  I  may  refer  to  the  excursus 
to  Chapter  xxiv.  See  also  Stubbs,  i. 
176.  The  courtesy  title  of  the  sons 
of  peers  is  not  legally  recognized. 
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dignity  of  a  duke,  only  to  members,  or  at  all  events  to  near 
kinsmen  of  the  royal  house.  Henry  IV.  sought  to  strengthen 
the  usurped  throne  by  the  creation  of  a  great  famUy  en- 
tailed estate,  the  legal  results  of  which,  to  some  extent,  still 
remain.  With  this  view  the  Duchy  of  Lancaster  was 
formed,  by  union  of  the  counties  of  Leicester,  Lancaster, 
Lincoln,  and  Derby,  that  is,  by  union  of  the  numerous 
demesnes  situate  therein,  and  of  all  those  manorial  and  judi- 
cial jurisdictions,  which  were  to  secure  the  ducal  house  an 
influence  in  wider  spheres.  The  "  palatinate  *'  jurisdiction  of 
the  duchy  included,  accordingly,  a  number  of  baronies  in  the 
most  various  counties.  Li  effect,  this  accumulation  of  the 
possessions  and  family  connections  of  the  great  families  of 
the  land  had  only  one  result,  that  it  involved  the  whole  of 
these  elements  of  influence  in  the  fall  of  the  royal  house. 
The  great  baronies  of  Buckingham,  Norfolk,  and  Warwick, 
were  almost  equal  to  the  royal  possessions.  For  the  purposes 
of  the  defence  of  the  country,  the  greatest  number  of  great 
lordships  was  to  be  found  in  Torkshire  and  the  Welsh  marches ; 
the  greatest  number  of  small  baronies  in  the  southern  counties. 
WhUst  in  the  midland  counties  great  baronies  were  less  rich 
in  lands,  on  the  other  hand  the  influence  of  the  Grown  had, 
in  consequence  of  the  manorial  aud  judicial  power  of  the 
duchy  of  Lancaster,  become  predominant.      With  the  pro- 

gessive  development  of  agriculture  the  revenues  of  the  great 
aded  estates  increased  to  an  extraordinary  degree.  As  early 
as  the  fourteenth  century  great  landowners  are  mentioned 
upon  whose  estates  were  counted  24,000  sheep,  500  horses, 
and  several  thousand  head  of  cattle.  But  with  increased 
wealth  enormous  expenditure  had  also  grown  up,  of  which  the 
Black  Book  of  Edward  III.  affords  us  a  graphic  picture, 
computing  the  expenses  of  the  royal  household  at  £18,000 
annually,  of  that  of  a  duke  at  £4000,  of  a  marquis  at  £8000, 
of  an  earl  at  £2000,  of  a  viscount  at  £1000,  of  a  baron  at 
£500,  of  a  banneret  at  £200,  of  a  knight  at  £100,  and  of  an 
esquire  at  £50.  The  expense  connected  with  rank  in  aristo* 
cratic  display  at  these  times  was  shown  in  a  great  retinue 
of  armed  knights,  chaplains,  clerks,  motley  soldiers  and 
servants  in  uniform,  a  display  which  was  considered  obliga- 
tory, according  to  the  notions  of  rank  in  those  days.  The 
Court  Calendar  (the  ''Black  Book ")> <^l&inis  for  an  esquire 
16  servants,  for  a  knight,  16;  a  banneret,  24;  a  baron,  26;  a 
viscount,  84  (20  esquires,  40  yeomen,  24  grooms) ;  an  earl,  130 ; 
a  duke,  280  (6  knights,  60  esquires,  100  yeomen,  40  grooms, 
24  stablemen).  The  retinue  of  the  King  himself  was  esti- 
mated only  at  about  twice  the  number  of  the  followers  of  a 
duke. 
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These  manners  of  the  times  coincide  in  a  singular  manner 
with  the  military  organization  in  the  French  waars,  which 
has  been  discussed  above.  Under  Edward  III.  a  condottiere- 
system  had  begun,  by  which  the  warUke  lords  furnish,  lead, 
and  even  train  whole  divisions  for  the  great  war.  The  flower 
of  these  divisions  is  formed  of  private  court-officials,  sub- 
vassals,  retinues,  tenants,  and  servants,  who  are  joined  by 
warlike  freeholders  from  the  county  militia,  trained  to  martial 
exercises  under  officers  of  the  knighthood.  But  the  customary 
and  military  exercises  give  the  barons  a  still  greater  ascend^ 
ancy,  for  they  find  on  their  own  estates  the  means  to  equip 
larger  corps,  and  to  drill  them  in  the  customary  manner. 
Their  dependants  form  the  cadres  of  legions,  which  can  easily 
be  mobilized.  It  was  certainly  only  the  King  who  possessed 
the  financial  resources  requisite  for  keeping  together  these 
masses  for  any  length  of  time,  by  giving  high  pay.  But  the 
lords  were  at  the  same  time  in  a  position,  by  forming  coali- 
tions, to  collect  armies,  whose  sudden  attacks  the  King  under 
unfavourable  circumstances  was  unable  to  withstand.  Even 
after  the  close  of  the  first  period  of  the  French  wars,  this 
danger  showed  itself  under  the  unstable  rule  of  Bichard  II., 
and,  after  many  vicissitudes,  led  to  the  deposition  of  the 
King.  Under  his  successor,  we  meet  with  feuds  undertaken 
by  the  nobles,  in  which  some  few  discontented  barons,  within 
a  few  weeks,  advance  against  the  King  with  armies  of  from 
six  to  eight  thousand  men  {e.g.  in  1405).  The  martial 
characters  of  Henry  IV.  and  Henry  V.,  knew  how  to  curb 
this  refractory  spirit,  and  to  divert  its  activity  to  the  soil  of 
Fraaice. 

This  military  organization,  combined  with  the  tolerated 
fortification  of  numerous  castles  and  manorial  mansions, 
turned  out  quite  as  disastrous  for  the  dynasty,  as  for  the 
nobles  and  the  country,  in  the  outbreak  of  the  furious  war  of 
the  Boses.  The  two  great  dynastic  factions,  with  their  re- 
tinues of  armed  followers  and  hired  troops,  spread  the  party- 
spirit  amon^  the  knighthood,  the  counties,  the  towns,  and 
the  parties  m  the  Lower  House,  and  finally  split  up  the 
whole  country  into  two  camps  of  almost  equal  strength. 
Like  an  anachronism,  the  chivalry  of  the  Middle  Ages  once 
again  revived  with  all  the  mischief  of  private  feuds,  and  all 
the  ceremonial  of  a  pedantic  heraldry.  The  armed  retinues 
in  uniform  (liveries),  became  at  once  the  nucleus  of  a  faction 
and  a  clientele,  which,  with  its  powerful  party  machinations, 
interfered  with  the  administration  of  justice  and  the  main- 
tenance of  the  peace,  and  after  the  era  of  the  wars  of  the 
Boses  moved  the  English  legislature  to  proceed  with  laws, 
frequently    renewed   and    rendered  more    rigorous,   against 
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"liveries,  maintenance,  and  champerty."  (P)  This  revival  of 
the  chivahrous  feuds  of  the  Middle  Ages  ip  no  way  harmonized 
with  the  legal  organization  of  the  military  system,  especially 
that  of  the  coonty  militia,  nor  with  the  strict  discipline  of  the 
courts  and  the  police,  the  position  of  the  justices  of  assize, 
and  the  commissions  of  justices  of  the  peace.  But  it  was 
just  this  contradiction  between  the  inclinations  of  the  higher 
classes  and  the  rules  of  law,  which  placiBd  the  high-handed 
fashions  of  the  time  in  harsher  and  more  overbearing  oppo- 
sition to  tl^e  comiQon  law  of  the  land.  The  adoption  of  the 
French  language,  manners,  and  customs,  by  the  upper  classes 
of  these  tinies  is  similarly  connected  with  the  French  wars  ; 
but  all  this  was  nevertheless  powerless  in  the  face  of  the 
firmly  established  foundations  of  thp  English  constitution, 
and  the  position  of  the  third  estate,  and  therefore  it  was 
that  in  the  thirty  years'  wars  of  the  Boses  it  hurried  the 
baronial  sway  to  its  certain  downfall. 

II.  Wbf  estate  of  ^  6nlgi)tS,  or  rather  of  the  lande4  gentry, 
which  proceeded  from  the  blending  pf  the  lessef  Crown 
vassals  with  the  subrvassals  and  great  freeholders,  has  noTf 
won  a  promin^it  political  position  through  the  right  oj^ 
electing  and  being  elected  to  the  Lower  House,  iQ  which 
latter  it  is  a  step  iz^  advance  of  the  monicipO'l  burgesses.  Its 
title  to  this  positioi^  is  based,  as  in  the  case  of  the  peerage^ 
upon  personal  service  for  the  State,  aud  i;pon  the  amount  c^ 
taxes  paid. 

4-ccording  to  th^  gr0,dually  increasing  uniformity  in  the  im- 
position pf  the  land  and  income  taxes^  the  English  gentry 
(very  different  from  that  of  the  Gontipent)  was  a  chief  basis 
of  djreot  taxation,  of  which  the  ki^ghts'  estates,  certainly 
more  than  six  thousand  Ux  number,  according  to  the  scale  of 
the  fmda  miUtum,  formed  a  prinpipal  factor.  Although  the 
knights'  estates  (regard  being  had  to  their  relevia  and  othep 
feudal  dues)  were  taxed,  as  a  rule,  as  compared  with  thp 


(1**)  For  Uie  origin  of  the  IWeries  the 
neoeeeary  data  have  been  already  nven. 
The  earlier  statutes  under  the  house 
of  Lancaster  had  reserved  to  the  King 
the  right  of  granting  liveries  and  badges 
of  unions,  as  well  as  to  allow  the  lords, 
the  universities,  the  Lord  Mayor  of 
London  and  others,  to  put  their  servants 
in  uniform.  The  lords  especially  had 
been  allowed  to  distribute  uniforms, 
hats,  and  emblems  to  armed  soldiers, 
80  well  as  to  fortify  their  castles  in 
great  numbers :  Uius  had  the  way  for 
&ie  catastrophe  of  the  war  of  the  Boses 
been  unconsciously  prepared.  The 
protection  of  the  gre^t  magnfutes  was, 


in  consequence  of  the  badges  of  sasr- 
vice^  extended  to  an  excessive  number 
of  quarrelsome  followers,  whom  they 
themselves  were  unable  any  longer  to 
control,  and  whose  deeds  of  vlolenoe 
led  to  the  oppression  of  the  population 
around  them,  and  who  also  when  pro- 
secuted by  the  criminal  and  oivil  courts, 
prevented  the  course  of  justice  by  the 
union  of  powerful  bodies  and  the  pro- 
tection of  the  great  lordsXniaintonanoe 
and  champerty),  and  exposed  the  de- 
fenceless people  to  a  powerful  party- 
tyranny.  A  survey  of  this  form  of 
faction,  and  the  legislation  affecting  it, 
is  given  in  9tabbs,  ill.  seos.  .47(M7$. 
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boroughs,  in  a  proportion  of  one-fifteenth  to  one-tenth,  yet 
they  remained,  in  this  as  in  the  following  period,  the  principal 
contributors  to  the  direct  taxes  of  the  coimtry.  (2) 

Still  more  prominent  and  secure  4id  the  position  of  the 
knighthood  appear,  owing  to  their  persopal  performances,  in 
,the  now  fully  developed  system  of  self-government.  The 
military  organization  had,  by  a  qualification  of  £15,  arranged 
the  knighthood  as  the  first  class  in  the  coi;Lnty  militia,  and  thus 
given  it  a  prospective  claim  to  the  officers'  places.  In  the 
constitution  of  the  counties,  the  knight;s  had  ever  formed 
the  nucleus  of  the  suitors ;  and  in  the  forpxation  of  the 
magna  assisa,  and  in  the  later  extension  o^  the  jury  system, 
they  invariably  remained  at  the  hei^d  of  the  list  of  jurors. 
But  the  new  institution  of  justices  of  the  peace  places  the 
knights  still  more  completely  in  an  ubiquitous  position  at  the 
head  of  the  loc^l  government,  to  represent  which,  the  knights, 
in  their  position  as  officers  of  the  coimty  militia,  as  jurors, 
.and  as  police  magistrates,  had  such  ^  natT;Lral  claim,  that 
lor  generations  we  find  the  same  names  ^s  represeijitatives  of 
.their  respective  counties. 

The  execijitiye  had  evideQJtly  a  high  interest  in  these  services, 
jBut  the  State,  as  such,  h^id  no  interest  in  resi^cti];Lg  to  certain 
families  the  claims  arising  therefrom,  and  in  excluding  all 
^ther  classes  from  acqui;ring  such  rights.  The  English 
monarchy  was  stirong  enough  and  resolute  enough  to  defen4 
the  true  interests  of  the  State  in  the  formation  of  the  estates 
pf  the  realm,  and  thus  tp  give  the  English  aristocracy  that 
sharply  Refined  contrast  which  it  presei;its  to  the  formation  of 
the  inferior  npbility  in  Ger^iany  and  Fraiiice,  by  following  out 
the  three  lines  of  legislation  laid  down  in  the  preceding  period* 

1.  By  the  OtUenability  and  ijlivisibility  of  the  knights'  fees^ 
which  bad  been  already  in  Ijf orman  times  permitted  by  royal 
licence,  had  been  recognized  again  ui  Magna  Gharta,  and  wa9 


(2)  The  statistical  authority  for  the 
feudal  tenure  of  this  period  is  the 
feudal  book  frequently  cited  under  the 
name  TeUa  de  NeviU.  It  appears  to 
have  been  compiled  at  the  end  of  the 
reign  of  Edward  II.,  or  the  beginning 
pf  that  of  Edward  III.,  yet  employing 
materials  which  according  to  official 
proofs  date  from  the  time  of  Henry 
tiL  and  Edward  J.,  fi  contains  six 
thousand  three  Jnuncued  registered 
names  of  great  and  lesser  Crowai;i  and 
snVvassals.  The  latter,  ho'^ever,  have 
peen  incompletely  given;  for  where 
the  immediate  vassal  ma^es  his  pay- 
ments direct  to  the  Exchequer,  the 
sub-vassals  areinclnded  in  the  summary 
•tatemenis.    It   is   worth  remarking 


that  the  great  groups  of  estates,  both 
in  number  and  total  size,  when  com* 
pared  with  Domesday  Book,  appear 
to  have  increased,  whilst  Crown  vassals 
of  a  medium  estate  of  from  three  to 
ten  knights'  fees  are  now  seldom  met 
with,  in  the  above-named  sum  total 
are  reckoned  also  the  numerous  **8er- 
jeanties,"  as  well  as  the  fiefs  under 
wardships,  and  the  escheated  fees, 
which  were  under  royal  management, 
^rom  this  confused  material,  which  is 
only  intended  for  the  Exchequer  ao- 
counts,  a  graphic  picture  can  at  ono« 
be  gathered  of  the  splitting  up  of  the 
fees  into  fractions,  and  of  the  intricate 
confusion  of  the  greater  landed  es- 
tates. 
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more  clearly  defined  in  the  statute  Quia  Eniptore»,  18  Edward 
I.  c.  1.  For  alienations  of  Grown  flefs  the  sanction  of  the 
King  was  still  reserved,  but  the  neglect  to  obtain  it  only 
entailed  a  moderate  fine  (1  Edw.  III.  c.  12).  Herein  the 
policy  was  evidently  pursued  of  facilitating  the  division  of 
great  landed  estates,  multiplying  the  number  of  the  Grown 
vassals  and  freeholders,  and  of  entirely  prohibiting  for  the 
future  the  creation  of  new  manors,  with  their  courts  baron 
and  police.  A  class-contrast  between  **  noble  "  and  '^roturier  *' 
tenants  of  knights'  fees  after  German  fashion  could  never 
arise  in  England.  But  what  was  thus  withheld  from  the 
ambition  of  the  knightly  families  to  keep  themselves  apart,  as 
the  propertied  county  nobility,  redounded  to  the  good  of  the 
knighthood  as  a  whole,  by  according  an  enhanced  political 
influence  to  the  entire  landed  class. 

2.  The  second  legislative  tendency  was  to  keep  the  honour 
of  knighthood  open  to  aU  liberi  homines  who  had  possessions 
sufficient  to  enable  them  to  learn  and  perform  the  heavy 
service  of  horsemen.  In  the  interests  of  the  national  de- 
fence and  the  finances,  a  practice  was  begun  by  the  Ex- 
chequer under  Henry  HI.,  in  1254,  of  officially  demanding 
of  all  greater  landed  proprietors,  under  threat  of  penalties, 
that  they  should  cause  themselves  to  be  made  knights.  The 
frequently  changing  practice  demanded  this  of  all  possessors 
of  freeholds,  varying  according  to  a  scale  of  i910,  £15,  £20, 
£80,  and  £40  annual  value,  which  last  sum  was  finally  fixed 
under  Queen  Elizabeth,  in  consequence  of  the  altered  value  of 
money.  These  coercive  measures  had  no  particular  effect, 
as  the  majority  of  landowners  preferred  paying  the  fine  for 
neglecting  to  acquire  the  honour  of  knighthood;  perhaps  in 
order  to  escape  the  manifold  burdens  of  the  jury  service  and 
other  duties.  At  all  events,  whilst  a  general  obligation  of 
the  great  landed  proprietors  was  adhered  to,  the  idea  of  an 
exclusive  right  in  certain  families  to  the  dignity  of  a  knight 
could  not  here  arise.  Pursuing  the  same  tendency,  the 
monarchy  never  permitted  a  limitation  of  the  prebendal  stalls 
in  the  cathedral  and  collegiate  foundations  to  a  narrow  circle 
of  privileged  families,  nor  the  assertion  of  proofs  of  nobility 
and  other  creations  of  so-called  '*  autonomy,''  such  as  were 
built  up  in  Germany  on  the  impotence  of  the  executive. 

8.  These  were  the  reasons  why  the  class  of  landowning 
gentry  in  England  did  not  become  a  hereditary  orders  never- 
theless, class  privileges  were  accorded  to  them  which  har- 
monized with  their  actual  services  in  connection  with  local 
government  and  the  payment  of  taxes — an  exclusive  qualifica- 
tion for  knights  of  the  shire.  The  political  right  resulting 
therefrom,  which  in  course  of  time  was  destined  to  become 
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the  most  important  of  all  privileges,  was  now,  however,  based 
upon  the  newer  form  of  the  county  constitution,  independent 
of  the  older  rank  in  the  feudal  militia.  The  deputies  were 
still  called  knights  of  the  shire,  but  the  new  dignity  of  a 
county  member  was  regarded  as  independent  of  the  honour  of 
knighthood.  In  quite  early  times  we  meet  with  numerous 
esquires  among  the  deputies,  who  were,  after  the  election, 
symboUcally  girded  with  the  sword  in  the  county  court,  in 
order  to  satisfy  the  letter  of  the  law ;  at  the  close  of  the 
Middle  Ages  the  majority  were  only  esquires*  It  was  in  the 
nature  of  the  case,  that  those  landowners  who  preferred,  as 
justices  of  the  peace,  to  devote  themselves  to  agricultural 
pursuits  and  local  interests,  were  just  the  men  who,  caring 
little  for  court  duties,  military  adventures,  and  the  honour  of 
knighthood,  should  be  chosen  as  deputies.  The  legal  recog- 
nition of  this  well-acquired  right  was  contained  in  23  Henry 
YI.  c.  15  (1444),  to  the  effect  that  only  notable  knights  and 
such  notable  esquires  and  gentlemen  of  the  county  were  to  be 
elected,  as  could  become  Imights,  but  no  yeomen  and  inferior 
persons. 

Thus  was  a  privilege  conceded,  as  modest  as  that  of  the 
peerage,  and  not  recognizing  a  greater  amount  of  privilege 
of  nobility  than  arose  from  the  duties  which  the  actual  pro- 
perty rendered  or  could  render,  with  certain  still  more  modest 
honours  extending  only  to  the  sons  of  the  landowner,  and  no 
further.  What  was  thus  withheld  from  the  aspirations  of 
the  individual  families  was  again  made  good  by  the  enhanced 
political  influence  of  the  whole  class.  The  political  position 
of  the  knighthood  was  recognized,  without  prejudice  to  family 
rights  and  social  position.  The  county  gentleman  was  quite 
as  proud  of  his  old  family  and  coat  of  arms  as  the  great 
baron,  whose  possessions  often  commenced  centuries  later 
than  his.  The  esquire  bore  on  his  coat  of  arms  a  helmet 
and  a  shield,  and  had  a  very  lively  consciousness  of  a  higher 
warlike  vocation,  even  before  he  gained  knighthood  and  the 
golden  spurs.  His  younger  sons  generally  received  their  edu- 
cation in  the  house  of  a  nobleman,  and  he  very  frequently 
allied  himself  by  marriage  with  the  families  of  the  higher 
nobility.  But  more  valuable  than  these  knightly  honours 
stood  the  squire's  influence  in  the  district,  in  which  his  posi- 
tion was  undisputed:  in  the  offices  and  dignities  of  sheriff 
and  justice  of  the  peace ;  in  county  court  and  great  jury,  and 
also  as  representative  of  his  county  in  the  House  of  Commons. 

An  anomalous  epoch,  the  way  for  which  was  prepared  by 
the  French  wars,  was  ushered  in  under  Henry  VI.  With 
French  kinships  and  fashions,  with  French  language  and 
manner  of  life,  new  chivalrous   manners  spread  from  the 
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higher  nobility  to  the  knighthood.  The  great  djnastic  spirit 
of  faction  seized  upon  the  counties.  The  outbreak  of  the  war 
of  the  Boses  recalled  the  period  of  club  law  under  Stephen. 
Although  the  legal  duel  had  been  yirtuallj  abolished  by  the 
action  of  the  legislature,  yet  the  chivalrous  notions  con- 
nected with  it  did  not  die  out.  The  Court  of  Chivalry  had 
at  that  time  attained  a  certsLin  importance.  The  brUliant 
successes,  the  immense  booty,  the  adventurous  life  of  the 
armies  in  France  appears  to  have  once  more  introduced  into 
an  otherwise  prosaic  period  all  the  romance  of  chivalry. 
Daily  intercourse  with  the  French  nobility  and  their  social 
views,  and  a  camp  life  of  many  years'  duration  far  away 
from  home,  naturally  increased  to  a  great  extent  both  class 
pride  and  niilitary  esprit  de  corps.  (2*) 

In  spite  of  this  transitory  variation,  the  tnainstay  of  thd 
knight's  position  in  the  provincial  district  remained,  unaltered 
and  undisturbed,  based  on  his  activity  in  the  life  of  the  country^ 
For  this  reason  the  knights  appear,  from  the  first,  to  havcj 
had  a  regulating  influence  in  the  House  of  Commons*  Though 
under  Edward  I.  Norman  names  predominate  among  knights 
of  the  shire,  yet  by  degrees  English  names  become  more 
constant.  The  same  family  names  recur  more  and  more  re- 
gularly in  Parliament,  as  well  as  in  the  parties  of  the  court 


(2*)  The  leanings  of  the  English 
Imighthood  in  this  period  have  been 
described  by  me  in  an  artiole  upon 
the  "gentry"  in  Ersch  and  Gmber's 
*<  Beal-Encyolopedie."  Under  the  in- 
fluence of  the  great  wars  subsequent 
to  Edward  I.,  and  especially  under 
tidward  III.,  Giertain  movements  in  this 
direction  were  already  working.  Tour- 
naments which  were  hateful  to  the 
preyailing  public  opinion,  and  which 
had  been  at  times  strictly  prohibitedy 
came  again  into  honour  under  Biohard 
n. ;  the  use  of  escutcheons  as  family 
emblems  had  become  an  established 
custom  in  the  French  wars,-  and  was 
under  Henry  YI.  regarded  as  an  here- 
ditary right.  Under  Richard  II.,  for 
instance,  a  patent  occurs  in  which  John 
de  Kingston  is  designated  as  ^re- 
iceivez  en  Vesiate  de  gentUhome  et  lui 
fait  cfouier.**  Under  Henry  VI.  a 
eertain  JBemhard  Angevin  was  raised 
with  a  formal  **n6bilUamw"  to  the  in- 
fetiot  nobility.  It  was  now  a  time  in 
wl^h  the  herald's  office  played  a  part 
with  its  rules  of  tournaments,  shields, 
d6cut<^eons,  pedigrees,  and  in  which 
pfetensions  to  ffentlemanly  condition 
or  degree  were  directly  raised.  In  29 
Edward  III.  John  Goupland  was  by 


patent  appointed  an  hereditary  ban-' 
neret.  Under  Edward  III.  and  Henry 
IV.  the  orders  of  the  Bath  and  the 
Garter  were  founded.  The  oeremonr 
of  crearfing  a  knight  was  revived  with 
great  solemnity.  The  dignity  of  tibe 
banneret  was  tor  a  time  regarded  de-* 
finitely  as  a  degree  of  nobility,  and 
therefore  it  was  that  under  the  dkh 
tectorate  of  the  nobles  in  Bichard  II. 
the  election  of  a  banneret  to  be  a 
knight  of  the  shire  was  declared  to  be 
inadmissible.  Oocasionaily  also  in  the 
statutes  of  this  time  the  characteristic 
of  the  genero6te8  a  naiivitate  was  men- 
tioned. Further  than  this,  the  legisla- 
tion of  Parliament  never  proceeded. 
The  duties  which  the  laws  oi  the  realm 
had  already  imposed  upon  the  great 
landed  proprietors  in  military,  judicial, 
police,  and  tax-paying  departments' 
were  all  too  serious  and  too  burdensome 
to  admit  of  attaching  the  idea  of  a 
nobility  of  birth  to  the  mere  descent 
from  former  owners  of  knights'  fees. 
That  tendency  is  only  a  transitory  one, 
as  was  the  system  of  paid  soldiery.  It 
is  only  permanent  institutions  which' 
decide  thd  question  of  olass-distino- 
tions. 
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and  the  great  council;  and  towards  the  end  of  the  period 
the  growing  respect  for  the  Lower  House  is  manifested  by 
the  entrance  into  it  of  younger  sons  of  the  higher  nobility. 
In  the  year  1549  Sir  Francis  Bussell,  son  of  the  Earl  of  Bed- 
ford, was  the  first  instance  of  an  heir  to  a  peerage  taking  a 
seat  in  the  Commons.  The  knights  of  the  shire  are  per- 
manently the  leading  members  of  Parliament — an  honourable 
and  brave  element  which  stamped  its  character  upon  the 
proceedings  of  the  Lower  House.  The  representation  of  the 
constitutional  rights  and  liberties  of  the  nation  imtil  the  close 
of  the  Middle  Ages  was  undertaken  purely  by  the  knighthood 
in  the  Lower  House,  where,  as  a  matter  of  course,  the 
Speaker  was  also  chosen  from  among  the  knights  of  the 
shire,  (a**) 

The  so-called  "  educated  classes  '*  in  England,  as  in  Geir- 
many,  come  next  after  the  knighthood.  In  a  class  system 
which  bases  its  graduations  upon  landed  property  (ot  rather 
upon  the  services  of  real  estate),  all  intellectual  labour,  as 
such,  is  still  extra  classem.  Yet  it,  too,  takes  an  important 
share  in  the  functions  of  self-government,  and  thereby  also 
a  share  in  the  privileges  of  the  knighthood. 

Especially  is  this  true  of  the  parochial  clergy.  Whilst  the 
prelates  witn  their  tenure  by  barony  belonged  to  the  noble  estate 
of  the  realm,  the  higher  parochial  clergy  shared  the  rank  of 
the  knighthood,  and  in  convocation  had  their  own  parlia- 
mentary representation.  By  the  appointment  of  parochial 
clergy  upon  commissions  of  the  peace,  they  also  participated 
in  the  political  influence  of  that  magisterial  office.  Next  in 
order  came  the  universities  with  their  ecclesiastical  institu- 
tions, their  ecclesiastical  staff,  and  their  ecclesiastical  privi- 
leges. Poir  the  whole  body  of  the  clergy,  the  benefit  of 
clergy  in  eases  of  a  criminal  nature  was  a  weighty  privilege, 
which  frequently  led  to  immunity  from  punishment,  and 
which  at  this  time,  by  a  declaration  of  the  episcopal  com-^ 


(2^)  Only  B  seeming  exception  is  the 
flection  of  Blohaid  Brook,  member  for 
London,  to  the  Speakership  (1454)  by 
rbiiBon  of  tiie  peculiar  sitnation  of  Lon- 
don, and  the  permanent  oonneotion 
snbeisting  between  the  county  of 
Middlesex  and  the  city.  Bemarkable 
IkI  flist  sight,  in  the  violent  party  stru^ 
gles  of  tbe  magnates,  is  the  apparentrjr 
passive  yieldinfi;  spirit  of  the  Iiower 
House,  and  still  more,  as  Stubbs  (tii. 
650)  points  out,  the  fioct  that  the  mem- 
bers of  the  servile  PBrliameots  have 
sprung  from  the  same  class  and  fre- 
quentr:f  ftom  the  same  fttmilies  as  those 
of  the  independent  PArliaments.    But 


fak  the  dynastic  struggles,  especially  iit 
the  wars  of  the  Boees,  right  and  wrong 
were  for  the  lay  understf^ing  difficult 
io  distinguish ;  even  for  a  juristic  mind 
the  institution  of  a  lineal  succession  id 
the  throne,-  dating  from  many  genera-^ 
tkms  back,  was  something  not  very  easy 
of  comprehension.  According  to  th8 
ftitnation  of  affairs  then,  there  wai^ 
nothing  at  last  left  even  for  the  knight- 
hood but  to  side  with  one  party,  cbooe- 
ing  it  according  to  their  respective 
views  of  personal  gratitude  and  lovalty, 
tod  to  considerations  of  po^et  ana  teiii' 
^Gttd  interests. 
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missary,  *'  legit  ut  clericvs,**  could  be  extended  to  every  person 
who  knew  how  to  write. 

Even  in  the  preceding  period  a  juristic  class  had  become 
separated,  as  a  specially  learned  profession,  from  the  clergy. 
The  serviens  ad  legem,  doctor  juris,  and  the  educated  lawyer 
partook,  like  the  lower  clergy,  of  the  honorary  rank  of  the 
esquire,  and  found  in  the  commissions  of  peace  for  the  county 
a  frequent  occupation,  independent  of  any  real  estate;  the 
legal  profession  became  more  and  more  regularly  the  school 
for  the  higher  judicial  offices.  At  the  close  of  the  period  the 
judicial  staff  consisted  of  a  paid  body  of  officers  learned  in 
the  law«  The  clerical  and  liberal  professions  formed  the  com- 
plement of  a  higher  middle  class,  which  was  in  later  times 
fitted  for  becoming  fused  with  the  knighthood  into  a  single 
united  body  of  gentry.  (2**) 

III.  Sie  (lass  of  uetlK^I&ets  aidi  mttnic(pal  burgesses  formed,r 

together  with  the  knighthood,  the  now  legally  recognized  third 
estate  of  the  realm,  defined  by  the  active  right  of  election  to 
the  Lower  House,  and  founded  like  the  other  estates  upon 
payment  of  taxes  and  personal  service  for  the  commonwealth. 
The  property  base  for  freeholders  entitled  to  the  suffirage 
was  real  estate  not  liable  to  feudal  services,  in  other  words 
free  (that  is,  only  liable  to  money  payments  or  definite 
services)  .r  Their  original  stock  (the  liberi  homines  and  soche- 
manni  of  Domesday  Book)  had  been  already  increased  in 
the  preceding  period  by  the  parcelling  of  knights'  fees ;  and 
in  this  period  it  is  multiplied  in  consequence  of  the  extrava- 
gant pomp  of  the  nobihty  and  the  knighthood,  which  was  sure 
to  lead  to  manifold  alienations  of  portions  of  their  estates,  and 
to  mortgages.  The  share  in  the  land  and  income-tax  of  these 
small  landed  proprietors  in  the  country  and  in  the  provincial 
towns  was  no  inconsiderable  one.  But  still  more  prominent 
was  their  personal  service.  The  Statute  of  Winchester  classi- 
fied the  liberi  homines  down  to  the  lowest  degrees  for  the 
service  of  arms.  The  uniformed  liveries  of  the  great  noble 
households  were  formed  of  the  members  of  their  families.  Of 
them  were  formed  the  heavy-armed  horsemen,  archers,  and 


(2*^)  The  parochial  clergy  hears  at  tiony  especially  for  the  legal  prof< 
this  time,  like  the  knighthood,  the  sion,  and  the  notables  of  the  cities, 
honorary  title  ^*  sir ; "  upon  the  justices  Stubhs  justly  remarks  on  this  point, 
of  the  realm  was  conferred  the  hononr  ^  Two  of  the  most  exdusiYe  and  *  pro- 
of knighthood,  and  even  that  of  a  ban-  fessional '  of  modem  professions  were 
neret  by  royal  grant  By  an  ordinance  not  in  the  Middle  Ages  professions 
of  1  Heniy  Y.,  according  to  which  in  at  all.  Every  man  was  to  some  extent 
every  fomutl  citation  of  the  courts  for  a  soldier,  and  every  man  was  to  some 
the  future  the  ^estate  or  degree  or  extent  a  lawyer  .  .  .  and  he  could 
mysterie"  of  the  defendant  was  to  be  keep  his  own  accounts,  draw  up  his 
expressed,  the  additions  esquire  and  own  briefs,  and  make  his  own  will« 
gentleman  from  that  time  forth  attained  with  the  aid  of  a  scrivener  or  chaplain  " 
a  technically  ocknowleilgeil  significa-  (Stubbs,  iii.  596;. 
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hobblers  for  the  royal  armies  in  France,  which  had  so  gloriously 
vanquished  the  ill-disciplined  feudal  levies   of  the   French 
army,  that  a  treatment  of  this  class  in  England  as  being 
taUiables  and  corvSables  was  forbidden,  if  on  no  other  ground^ 
by  their  military  profession.    But  the  regularly  recurring  suit 
of  court,  which  now  with  the  gradual  dissolution  of  the 
county,  hundred,  and  manorial  courts,  became  more  com- 
pletely developed  into  service  on  juries,  could  not  but  decide 
the  question  of  a  legal  assessment.    From  the  first,  in  the 
civil  assizes  not  merely  knights  but  all  Ubere  tenentee  had  to 
be  taken  into  account.    The  presentment  jury  and  the  petty 
jury  in  criminal  cases,  as  paxt  of  the  magisterial  institution 
for  police  purposes,  had  from  the  first  been  constituted  with 
a  prospective  view  to  a  numerous  employment  of  the  smaller 
freeholders.    The  service  on  a  jury  was  accordingly  from  the 
beginning  built  upon  a  broader  basis  than  that  of  the  old 
le^  suitors,  who  were,  indeed,  nominally,  still  summoned  to 
the  "  county  court."    With  Henry  IV*  begin  new  ordinances 
as  to  the  mode  of  carrying  out  the  county  elections,  in  which 
at  last  the  legal  maxim  that  **  political  duties  shall  determine 
political  rights,"  prevails.    By  the  ordinances  of  Edward  IIL 
the  duty  of  serving  on  a  jury  in  the  county  court  was  fixed 
at  forty  shillings  annual  value  on  a  freehold,  whether  in  fee 
or  for  life.    These  freeholders  formed  with  the  knights  the 
ordinary  court  of  the  county  in  its  then  form.  With  this  quali- 
fication, which  was  tolerably  high  for  those  times,  the  third 
estate  in  the  county  separated  itself  off  from  all  below  it.  (8) 


(3)  The  qnalification  of  forty  shfl- 
lings  is  oonsiderable  when  compared 
witn  the  aaaessmeHt  of  £20,  which  still 
continued  as  the  rate  of  a  knighf  s  fee, 
in  BO  far  as  it  signified  half  a  hide  of 
land,  a  smaU  yeoman's  estate,  or  cor- 
responding house  property,  with  refer- 
ence to  which  Fortescue  mentions  with 
satisfaction  that  in  England  a  great 
number  of  such   owners  were  to  be 
found.    If  we  remember  the  consider- 
able number  of  jurors  who  were  re- 
quired each  year  for  the  civil  assizes, 
the  grand  Junes  of  the  itinerant  justices 
and  justices  of  the  peace,  the  petty 
juries  of  the  same  courts,  the  sheriffs 
toum  and  the  courts  leet,  there  will 
be  seen  to  be  an  annual  participation 
of  thousands,  by  which  Imights,  free- 
holders, and   burgesses  remain  in  a 
state  of  active  independent  co-opera- 
tion.   In  1  Richard  III.  c.  4  it  was 
certainly  provided  that  in  the  sherifTs 
toum,  in  addition   to   freeholders  of 
twenty  shillings,  vUiani  also  of  26<.  8d. 
shoula  be  required  to  do  suit,  a  pro- 


vision which  is  once  again  incidentally 
mentioned  in  19  Henry  YIIL  c.  18. 
But  the  extraordinary  service  in  the 
police  courts  in  the  country  had  never 
Deen  regarded  as  an  ordinary  suit  of 
court,  and  was  the  less  suitable  as  the 
limitation  of  a  pecuniary  qualiflcation, 
since  in  the  private  leeto  the  copy- 
holders were  only  required  to  do  suit  in 
cases  of  emergency,  and  then  without 
uniformity  or  any  legally  recogpsizable 
principle.    The   somewnat   undefined 
conditions  of  the  old  duty  to  ordinary 
suit  of  court,  in  the  county  court,  and 
of  the  old  service  in  police  courts,  as 
well  as  those  of  the  newly  instituted 
system  of  serving  on  juries,  made  them- 
selves particuli^ly  felt  in  the  unde- 
cided dispute  as  to  who  had  to  con- 
tribute to  the  daily  allowance  of  the 
knights   of  the  shire.     Neither   the 
legislature  nor  the  central  courts  were 
able  to  establish   here   any  general 
rainciple.     Except  in  the  county  of 
Kent  this  liability  to  contribute  re- 
mained dependent  upon  local  custom. 

2f 
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A  similar  basis  was  originally  also  given  to  the  mnnioipal 
suffrage,  apportioned  according  to  participation  in  ''  lot  and 
scot."  The  municipal  privileges  arising  from  the  farming  of 
royal  dues  {Jirma  burgi)^  the  regular  grant  of  a  separate  police 
court  (court  leet),  and  still  more  extensive  municipal  juris- 
diction led  to  the  establishment  of  the  principle  that  '^all 
resident  householders  paying  scot  and  bearing  lot  could 
exercise  the  liberties  of  citizens."  Thus  only  day-labourers, 
lodgers,  guests,  and  strangers  were  excluded.  By  the  con- 
version of  the  indefinite  dues  payable  to  the  lord  paramount 
into  fixed  money  contributions,  the  municipal  tenure  had  been 
placed  as  burgage  tenure  npon  an  equality  with  the  rural  free 
tenure,  socage  tenure.  Whether  householders,  by  reason  of 
the  mere  relation  of  tenancy,  paid  scot  and  bore  lot  and  were 
admitted  to  the  rights  of  citizenship,  varied  probably  accord- 
ing to  custom.  The  titles  to  the  municipaJ  citizenship  by 
biith,  trade,  nuirriage,  etc.,  which  were  so  multifariously 
discussed  in  later  times,  were  originally  only  the  normal 
modes  of  founding  a  household.  But  the  form  of  the  civic 
service  of  court,  and  the  civic  taxes,  the  varied  landed  interests 
of  the  agricultural  burgesses,  trade  and  commerce,  combine 
to  give  to  the  mujucipal  sulSrage  an  unequal  development  with 
a  slow  yet  continuous  downward  tendency.  The  contrast  to 
the  normal  creation  of  the  estates  manifested  itself  in  the 
English  cities  in  the  following  phenomena. 

1.  In  the  decay  of  the  discharge  of  suit  of  court  in  person, 
as  a  consequence  of  the  altered  judicial  constitution  and  the 
gradual  decline  of  the  old  police  courts.  From  the  very 
nature  of  the  police  business,  it  could  be  more  efSciently 
performed  by  justices  of  the  peace  and  constables  than  by 
periodical  assemblies  of  citizens.  The  new  service  as  juror, 
in  which  the  passing  of  sentence  was  no  longer  involved, 
appeared  more  than  ever  a  pre-eminently  personal  burden, 
and  was  considered  desirable  by  no  one.  Poor  laws  were  not 
as  yet  a  part  of  the  administrative  system  of  the  community. 
The  periodical  meetings  of  the  citizens  (courts  leet)  thus  lost 
their  practically  important  business,  and  only  retained  any 
degree  of  importance  under  special  local  conditions.  For  the 
service  on  juries  the  stat.  21  Edward  I.  allowed  '*  custom  "  to 
decide,  without  fixing  any  qualification  for  the  municipal 
juries.  But  poorer  persons  as  well  as  various  wealtluer 
tradesmen  and  the  civic  notables  soon  sought  to  avoid  the 
service.  For  current  administrative  matters  there  were 
formed  almost  everywhere  administrative  committees,  who 
were  either  constituted  out  of  the  *'  leet  juries,"  or  were,  as 
occasion  required,  newly  formed  from  among  the  number  of 
chosen  councillors.    But  such  committees  as  are  employed 
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apon  single  lines  of  business,  particularly  the,  assessment  of 
taxes,  have  notoriously  a  tendency  to  become  permanent  and 
finally  to  fill  up  their  number  by  co-optation,  as  no  one 
usually  presses  for  participation  in  them. 

2.  The  original  character  of  the  municipal  assemblies  and 
money  grants  became  also  altered.  For  the  deliberation  in 
Parliament  as  to  subsidies  proposed  to  be  voted,  the  municipal 
deputies  were  at  first  only  regarded  as  a  representative  com- 
tuittee  of  the  <Mmmnnita$y  which  received  l)inding  instructions 
from  its  constituents;  and  originally  perhaps  in  municipal 
assemblies  a  serious  deliberation  may  have  taken  place  as  to 
the  amount  which  it  was  proposed  to  vota.  However,  an 
understanding  had  always  finally  to  be  arrived  at  among  those 
summoned  to  Parliament,  by  which  the  determination  of  these 
money  grants  became  centred  in  the  body  of  the  representa- 
tives. But  the  more  the  recurring  money  grants  adopted  a 
uniform  character,  and  particularly  after  the  rates  of  con- 
tribution for  the  individual  localities  had  become  fixed,  the 
more  did  such  deliberations  on  taxation  lose  their  object. 
The  urgency  of  the  taxes  demanded  by  the  King  had  finally 
to  be  left  to  the  consideration  of  the  deputies  in  Parliament. 
The  commission  of  the  delegates  thus  gradually  and  imper- 
ceptibly merges  into  a  general  mandate  of  confidence.  In 
like  manner  in  the  apportionment  of  the  subsidies  and  tenths 
that  were  voted  within  the  district  of  the  individual  town, 
the  scale  was  a  fixed  one,  in  which  the  principal  labour  fell 
upon  the  assessment  commission.  It  is  evident  how  thus  the 
municipal  meetings  from  the  point  of  view  of  taxation  lost 
their  definite  object.  The  contributions  to  be  raised  for  the 
municipal  needs  of  the  borough  were  as  yet  too  unimportant 
to  make  municipal  meetings  or  the  election  of  the  representa- 
tives a  necessity. 

8.  To  this  must  be  added  the  varieties  of  the  municipal 
modes  of  property,  when  compared  with  the  more  uniform 
interests  oi  the  country.  Trade  and  commerce  have  a  natural 
tendency  to  form  themselves  into  guilds,  and,  when  the  guild 
has  been  established,  to  exclude  aJI  outsiders  from  pursuing 
the  craft.  Owing  to  the  impotence  of  the  executive  (in 
Germany)  or  to  laisser  oiler  (in  England),  groups  of  interests 
arise  from  this  which  aim  at  the  exercise  of  police  power  and, 
when  they  have  gained  it,  at  constituting  to  themselves  an 
autonomous  industrial  or  commercial  law  according  to  their 
class  interests.  This  process  of  formation  now  began  its  work 
in  England,  yet  it  varied  in  different  places  according  to 
various  influences.  Where  the  institution  of  guilds  had 
attained  a  paramount  influence,  the  heads  of  the  ^^ds  might 
be  the  select  class  of  the  active  citizens.    In  small  localities 
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the  agricultural  citizens  and  the  owners  of  houses  formed 
themselves  into  a  kind  of  peerage,  in  analogy  to  the  villages, 
in  which  the  municipal  landowners  (burgage  tenants)  appear 
as  the  governing  body.  Where,  besides  the  municipal  mayor, 
no  permanent  council  or  committee  existed,  a  gathering  of  aU 
taxpayers  or  landowners,  or  even  of  all  residents,  for  the 
performance  of  single  acts  of  election  was  sometimes  called. 
But  in  proportion  as  personal  activity  in  the  community 
decreases,  different  modes  of  property  assert  themselves.  No 
statutory  and  no  customary  law  can  under  such  circumstances 
keep  political  right  aUve ;  and  least  of  all  a  mere  right  of 
suffrage.  At  this  time  no  abuses  are  as  yet  thought  of.  It 
was  not  until  the  following  period  that  a  conscious  endeavour 
showed  itself  to  fix  these  actual  conditions  by  incorporation, 
and  to  replace  the  local  unions  by  s,  counterfeited  notion  of 
''  corporate "  unions.  But  how  small  the  actual  electoral 
body  was,  is  shown  by  the  fact  that  even  from  the  time  of 
Edward  III.  the  beginnings  of  a  system  of  bribery  are  met 
with.  (8^)  The  legislature  allows  these  conditions  to  continue 
in  their  ^diversity,  and  even  aggravates  them — 


(3*^  T!he  political  eoonomio  diverei- 
tiee,  from  the  point  of  Tiew  of  social 
economy  of  the  landed,  industrial,  and 
commercial  interests  of  the  English 
towns  towards  the  close  of  ihe  Middle 
Ages  have  been  treated  by  Stubbs,  iii. 
pp.  359-892  ("Mnnicipal  Histoiy"). 
The  English  industrial  and  commercial 
p<ddcy  of  this  period  has  been  very 
thoroughly  treated  in  German  treatises, 
particdlarly  (with  a  fifll  use  of  records) 
by  Oeorg  Bchanz  (**Engl.  Handels 
Politik  gegen  Ende  des  Mittelalters," 
Leipzig,  1881),  and  in  practical  con- 
ciseness by  W.  von  Oschenski  T**  Eng- 
land's WirthschaftUche  Entwickelung 
im  Ausgang  des  Mittelalters,"  Jena, 
1879).  For  the  village  institutions  I 
refer  my  readers  to  the  important  con- 
tribution of  Nasse  (^MMe  Mittelalter- 
liche  Peldgemeinschaft,"  Bonn,  1869). 
The  economic  interests  were  here  so 
different,  that  in  its  municipal  develop- 
ment, England  most  nearly  corresponds 
to  the  social  development  of  Germany, 
in  so  fieir  as  the  executive,  generally 
maintaining  a  passive  attitude,  allows 
the  social  groups  to  form  their  own 
constitution  autonomously.  TheOin^ue 
Ports  retained  an  exceptional  position 
between  the  knighthood  and  citizen- 
ship, on  account  of  their  special  duty 
to  defend  the  country.  The  great 
trading  and  commercial  towns  allow 
the  trcMing  companies  and  ccmuneroial 


■guilds  a  definite  share  in  the  municipal 
government,  which  also  extends  to 
numerous  inland  towns.  Trade  and 
internal  commerce  show  no  very  strong 
inclination  for  oorporate  exclusiveness, 
but  certainly  for  the  export  trade, 
wliich  a  few  towns  liad  originally,  by 
reason  of  the  dues  imposed  upon  ex- 
port, contrived  to  secure  to  themselves 
oy  the  so-called  "staple  privileges.*' 
The  articles  of  export  thus  monopolized 
were  wool,  sheep  skins,  leather,  lead 
and  tin,  which  only  the  merchants  of 
the  staple,  as  a  corporation  with  ex- 
clusive jurisdiction,  were  aUowed  to 
export.  The  staple  places  were  Lon- 
don, Bristol,  Canterbury,  Chichester, 
Exeter,  Lincoln,  Kewoastle-on-Tvne, 
Korwicb,  York,  and  Caermarthen. 
Such  privileges  have  not  formed  the 
municipal  constitution ;  but  they  have 
in  some  places  aided  in  breaking 
through  me  normal  municipal  con- 
stitution bv  a  kind  of  guild  system. 
The  periodical  mistakes  of  this  econo- 
mic policy  are  seen  in  the  decay  and 
impoverisnment  of  the  small  mland 
towns  by  the  monopoly  of  the  staple 
places,  which  is  also  manifest  in  the 
tax-register  as  well  as  in  a  certain  in- 
deflniteness  of  the  legislation  concern- 
ing these  staple  articles.  All  these 
elements  are  seen  accumulated  in 
London  on  the  largest  scale.  In 
general,  there  prevfidls,it  is  true,  at  the 
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4.  By  an  aimless  increase  in  the  number  of  parliamentary 
boroughs.  Their  modest  position  appears  to  have  kept  alive 
the  opinion  that  in  them  there  was  to  be  found  a  parliamen- 
tary element  devoted  to  the  royal  power.  In  spite  of  the 
resistance  of  the  towns  themselves,  the  number  of  members 
was  at  the  close  of  the  Middle  Ages  increased  to  four  times 
the  number  of  the  knights  of  the  shire,  whilst  the  correspond- 
ing ratio  of  performances  in  the  service  of  the  State  was 
rather  the  reverse.  This  undue  ascendency  is  now  seen  in  the 
social  tendencies  of  the  legislature.  As  early  as  Edward  Lthe 
citizens  of  London  petition  that  the  foreign  merchants  be 
driven  out  of  the  city  ''because  they  become  rich  to  the-  im- 
poverishment of  the  citizens."  The  influence  of  the  boroughs 
compels  Edward  III.  to  restore  the  staple  privileges  which  had 
been  abolished.  Special  laws  are  to  protect  the  ''honest 
merchants  against  increase  of  prices  J'  The  admission  and 
toleration  of  foreign  handeraftsmen  meets  with  repeated 
opposition.  The  exportation  and  importation  of  wares  is  to 
be  effected  by  ships  which  belong  to  the  King's  subjects  (Rich. 
II.).  Only  persons  of  an  income  of  twenty  shillings  may 
allow  their  children  to  learn  municipal  trade  or  commerce 
(7  Hen*  lY.  e.  17)  ^^  Still  more  important  is  the  system  of 
police  regulations  affecting  labour.  The  plague  in  the  year 
1884,  and  the  consequent  increase  in  wages,  at  first  eaused  an 
ordinance  to  be  issued  and  twa  years  later  the  frequently 
mentioned  parliamentary  statute,  which  fixed  the  wages  at 
the  scale  of  the  last  five  or  six  years,  under  threats  of  im- 
prisonment and  branding..  Under  Bichard  11.  new  statutes 
are  passed,  which  prohibit  a  number  of  amusements  to  the 
lower  classes,  and  are  intended  to  keep  them  closer  to  their 
homes.  The  insurrection  of  the  peasants  under  Bichard  II. 
leads  to  the  misapplication  of  the  penal  laws  touching  high 


time  of  the  oriffin  of  the  estates^  a  good 
nndentanding  between  the  great  landed 
interests  of  the  conntry  and  city,  in 
which  from  the  earliest  times  the  most 
powerhil  part  of  the  nobility  for  a 
certain  portion  of  each  year  resided 
In  person.  Bat  jnst  in  this  place  a 
fluctnating  stnxggle  is  seen  in  the 
creation  of  social  class-right.  The 
industrial  property  lies  here  so  thickly 
accmnnlateii  tnat  the  uniform  wealthy 
corporation  aimed  at  overcoming  its 
neighbour — that  is,  the  eaild  system 
endeayoured  to  suppress  the  municipal 
system.  After  an  unsuooessful  attempt 
under  Henry  III.  (1862),  the  municipal 
suffirage  was  granted  to  the  guilds  oy 
ordinance  ander  Edward  UGl.  The 
municipal    elections     now     actually 


passed  from  the  burgesses  to  the  trad- 
ing companies.  The  innovation  was, 
however,  so  opposed  to  the  bsses  of  the 
municipal'  and  county  constitution, 
that  shortly  afterwards  an  ordinance,  7 
Richaid  U.,  restored  the  old  order  of 
tilings  and  reinstated  the  wardmote  in 
•its  old  rights.  But  the  battle  between 
the  gpiilds  and  the  municipal  govern- 
ment continued  without  interruption 
from  that  time  forth ;  the  guilds  retain 
a  continual  influence  upon  the  elec- 
tions, and  gain  also  from  time  to  time 
new  roval  concessions,  as  under  Edward 
IV.  A  list  of  the  older  charters  of 
London  is  to  be  found  in  Merewether 
(ui.  pp.  2860-65).  0/.  Oneist,  *'Die 
City  von  London,"  1868. 
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treason.  Under  Henry  YI.  the  union  of  labourers  for  the 
purpose  of  evading  the  statutes  of  labourers  is  declared  feloiiy. 
The  Lower  House  once  even  petitions  that  the  lower  classes 
be  prohibited  from  sending  their  children  to  school  and  devot* 
ing  them  to  the  clerical  profession — and  that  too  "for  the 
honour  of  all  free  men  in  the  kingdom."  In  the  sumptuary 
laws  the  preyailing  idea  is  that  of ''  keeping  the  money  in  the 
country."  It  was  only  owing  to  the  higher  power  and  clear* 
sightedness  of  the  monarchy^  the  magnates,  and  the  knights, 
that  these  attempts  were  defeated,  and  their  encroachment  in 
general  neutralized. 

In  the  varied  aspect  of  these  phenomena  it  is  clear  that  the 
firm  cohesion  which  unites  the  knights  and  freeholders  into 
one  single  communitas  in  respect  of  service  and  taxation,  and 
knits  them  together  with  the  estate  of  the  nobility,  is  wanting 
in  the  municipal  elements.  The  civic  members  only  repre- 
sented a  part  of  the  boroughs,  which  were  originally  selected 
at  random,  and  distributed  very  unequally  among  the  coun« 
ties.  The  greater  number  of  them  represented  no  more  than 
a  market  and  trading  centre  for  the  surrounding  country. 
The  really  active  element  among  the  citizens  was  very  un- 
evenly distributed  in  the  several  towns,  and  displayed  a  con- 
stant tendency  to  still  further  diminution.  The  natural 
result  was,  that  in  the  municipal  representation  only  a  taste 
and  understanding  for  local  and  class  interests  could  develop, 
and  no  higher  political  taste  for  the  ^^ardua  negotia  regni.''  (8^) 

In  the  mner  life  of  the  cities  there  is  certaanly  seen  much 
stirring  agitation,  sometimes  even  a  violent  struggle,  not 
indeed  between  "  capital  and  labour,"  but  between  trade  and 
commerce,  between  trade  and  trade,  guild  and  guild,  magis- 
trates and  guilds,  or  magistrates  and  citizens.  Into  the 
dynastic  party  struggles  of  the  times  and  into  the  feuds 
waged  between  political  factions  in  respect  of  the  relation  of 
the  royal  council  to  Parliament,  they  were  drawn  only  through 


(9'')  In  hannony  with  my  yiewt, 
Stubbs  remarka :  ^  The  praaenoe  of  the 
borough  memben  is  only  traceable  by 
the  measures  of  local  interest .  .  .  local 
acts  for  improvement  of  the  towns  •  .  . 
diminutiou  of  imposts  in  oonaidemtioB 
of  the  repair  of  walls,  and  the  redress 
of  minor  grieyanoes."  The  merchants 
« thought  it  more  profitable  ...  to 
negotiate  in  private  .  .  .  with  the 
King,  than  to  support  his  claims  for 
increased  grants  of  money  in  Parlia- 
ment; out  of  Parliament  they  were 
his  pliant  instruments ;  in  ParUament 
they  were  silent  or  acquiescent  in 
the    complaints     of    the    knights." 


^  There  is  soaroely  the  vestige  oi  aa 
attempt  to  reform  the  boroo^  repie- 
senUtion''  (Stubbs,  iiL  589).  At  th« 
head  of  the  poliUcal  movements  in 
the  Lower  House  are  to  be  found  only 
the  knights.  The  boroughs  merely  give 
notice  of  local  disorders.  The  i^esjt 
commerce  stands  as  a  rule  on  the  side 
of  the  royal  authority.  Sometimes 
certainly  among  the  knighthood  the 
interest  of  the  laSadowner  is  paramount 
regarding  the  rights  of  the  workman  or 
day  labourer,  but  on  the  whole  a  con- 
tinuity of  their  poUoy  is  seen  in  con- 
stitutional traditions  (Stubbs^  ii.  514). 
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the  party  leanings  of  the  nobility  and  the  knights.  But  down 
to  the  close  of  the  Middle  Ages  scarcely  a  single  instance  can 
be  discovered,  where,  in  the  political  party  straggles,  an  in- 
dependent proposal  has  proceeded  from  the  burgesses.  In 
the  struggle  also  between  the  dynastic  parties  they  were  can- 
vassed by  both  sides,  but  yet  play  no  important  part  in  the 
struggle,  and  do  not  display  a  constant  devotion  either  to  the 
Bed  or  to  the  White  Bose. 

Thus  was  all  precedent  and  all  principle  wanting  for  the 
laying  down  of  the  passive  qualifications  of  eligibility  for  the 
office  of  municipal  representative  in  Parlianent.  The  writs 
addressed  to  the  sheriffs  are  worded  as  before,  as  indefinitely 
as  possible — an  election  to  be  made  '*  de  discretioribus  et 
magis  mfficientibus;**  and  thus  it  remained.  But  who  should 
these  eminent  representatives  be?  The  actual  state  of  the 
judicial,  magisterial  and  fiscal  relations  rendered  the  inactive 
mass  of  the  citizens,  as  a  rule,  indifferent  to  an  isolated 
electoral  act ;  as  a  matter  of  fact  the  electoral  body  was,  in 
the  majority  of  the  boroughs,  a  small  and  select  one.  The 
choice  fell,  naturally,  upon  notables  and  civic  gentlemen 
of  the  commissions  of  the  peace.  But  as  the  commission 
of  peace  of  the  county  was  regularly  connected  with  the 
cities,  through  the  medium  of  the  current  police  adminis- 
tration, the  ''  gentry  "  came  also  into  permanent  connection 
with  the  boroughs,  which  in  the  fifteenth  century  often  made 
them  the  objects  of  their  choice.  In  any  case,  those  appointed 
to  the  commissions  of  the  peace  and  as  deputies,  represented 
analogous  elements  of  property,  to  whom  the  gentry  could  not 
refuse  an  equality  of  standing  with  themselves.  Towards  the 
close  of  the  period  we  find  consequently  the  titles  of  the  gentry, 
such  as  esquires,  etc.,  conceded  also  to  certain  municipal 
notables. 

But  the  more  important  political  business  was  discharged 
by  the  staff  of  justices  of  the  peace  and  by  the  deputies  in 
Parliament,  by  which  means  an  impulse  to  work  for  the  public 
good  and  a  permanent  political  infiuenee  were  thus  given 
only  to  the  higher  classes.  In  the  case  of  the  higher  ranks 
of  the  borough  population,  the  foundation  was  thus  laid  for 
their  later  fusion  with  the  class  of  knights,  forming  a  united 
gentry.  In  another  direction,  by  the  lowering  of  the  inferior 
civic  classes  to  the  level  of  inaction,  the  foundation  of  the 
pre-eminently  aristocratic  character  of  the  later  parliamentary 
representation  was  laid.  For  the  landowning  classes  of  the 
county,  as  a  whole,  the  fabric  of  the  threcrestate-system,  based 
as  it  was  upon  independent  activity  and  rateability,  was  so 
immovably  and  firmly  established,  that  it  was  capable  of 
embracing  and  supporting  the  motley  and  anomalous  forms 
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of  municipal  representation,  and  thus  in  marvellous  continuity 
outlasted  the  storms  of  the  Beformation  and  the  Bevolution 
down  to  the  nineteenth  century. 

lY.  QSKIiat  remains  (nfta  classrm  after  the  three  estates  had 
been  separated  off,  is  in  the  main  a  working  population,  which 
Enjoys  indeed  personal  liberty,  but  without  any  share  in  the 
political  rights  of  the  parliamentary  constitution.  These 
classes  of  society  also  pay  their  dues ;  but  in  the  great  majority 
of  cases  not  to  the  State,  but  to  a  landlord,  a  master,  or  house- 
holder, who  is  the  immediate  bearer  of  the  State  burdens. 
Some  of  these  classes  could,  as  supplementaries,  discharge 
the  suit  of  court  in  the  court  leet ;  but  this  form  of  magis- 
terial courts  was  only  a  local,  incidental,  varying  and  now 
decaying  institution. 

The  improvement  in  the  position  of  these  classes,  which 
had  now  taken  place  on  the  whole,  is  pre-eminently  due  to 
changes  in  rural  economy.  The  money  system  with  its 
liberating  effects  had  now  passed  from  political  to  local,  and 
from  public  to  private  economy.  Landowners  and  monaste- 
rial  corporations  at  this  period  farmed  no  longer  by  means  of 
bailiffs;  a  new  system,  that  of  rent,  had  come  mto  being, 
and  a  new  class  of  leaseholders  had  been  formed,  occupying  a 
middle  position  between  the  freeholder  and  the  agricultural 
labourer.  After  their  numbers  and  their  prosperity  had  both 
increased,  they  share,  with  the  small  freeholder,  the  name 
of  ''  yeomen."  Such  leaseholders  in  the  fifteenth  century,  in 
ever-increasing  numbers,  took  the  place  of  the  local  bailiffs 
who  formerly  managed  the  lands  of  the  lords  and  the  monas- 
teries, but  tney  stood  in  another  form  of  dependence  upon  the 
landlord  than  did  their  predecessors.  In  respect  of  taxation, 
they  were  rated  in  bonis  almost  in  the  same  way  as  the 
freeholders  in  terris  (Stubbs,  iii.  662,  668).  Their  position, 
moreover,  is  dependent  upon  the  amount  of  the  rental  and 
the  capital.  But  with  the  leasehold  system  the  interest  of 
the  landlord  disappears  in  the  services  of  his  villeins,  whose 
emancipation  in  consideration  of  money  payments  had  been 
extensively  brought  about. 

Epidemics,  bad  harvests,  and  mistakes  in  the  policy  of  taxa- 
tion had,  under  Bichard  II.  and  Henry  YI.,  caused  repeated 
insurrections  of  the  peasants,  which  were  apparently  attribu- 
table to  the  attempts  of  the  landlords  to  re-introduce  villeinage 
and  manorial  services,  after  new  relations  of  service  and  rent 
had  already  taken  their  place.  But  when  the  system  of  money 
payments  had  become  once  for  aU  established,  by  means  of 
the  institutions  of  rent  and  wages,  the  reasons  for  dissatisfac- 
tion were  quietly  removed,  both  by  the  landowners  themselves, 
and  by  the  abandonment  of  the  unsuccessful  system  of  poll-tax. 
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This  new  system  of  economy  shows  its  favourable  results 
first  of  all  in  the  abolition  of  serfdom.  Whereas  it  was  formerly 
more  the  influence  of  the  Church,  it  was  now  the  economic 
interest  of  the  lord  himself,  which  favoured  the  elnancipation 
of  the  remaining  bondsmen,  for  a  free  labourer  proved  a 
more  capable  man.  Jurisprudence  also  accorded  to  the  bonds- 
men the  personal  protection  that  belonged  to  ih^liheri  homines^ 
by  regarding  their  relations  to  their  lord  as  a  legally  defined 
exception.  The  serfs  who  still  exist  at  the  close  of  the  Middle 
Ages  are  quite  unimportant  anomalies.  (4) 

Quite  as  much  ameliorated  was  the  legal  position  of  the 
manorial  peasants  or  viUanu  The  undefined  services  attached 
to  these  villeins'  estates  became,  in  process  of  time,  for  the 
most  part  converted  into  money  rents,  for  reasons  which  lay 
in  the  economic  interest  of  leasehold  (Scriven  on  Copyhold, 
i.  46,  428).  In  the  case  of  a  higher  class  of  them,  at  the 
commencement  of  this  period,  a  right  was  in  practice  ac- 
corded to  their  land,  to  the  extent,  that  deprivation  might 
only  take  place  according  to  the  custom  of  the  court  (the  later 
so-called  privileged  villeinage).  For  the  rest,  likewise,  a  right 
of  deprivation  only  exjusta  eausa  was  recognized  towards  the 
close  of  the  period  by  a  famous  decision,  Taltarum's  case, 
under  Edward  IV.  **  Copyhold  "  became,  in  this  later  period, 
more  and  more  the  common  term,  a  name  derived  from  the 
court  roll,  which  was  the  title  of  possession.  (4^) 

The  labouring  classes  of  the  cities  were  also  in  economic 


(4)  In  the  insuneotion  of  the  peasants 
under  Biohard  II.,  the  social  ideas  of 
the  labouring  classes  went  hand  in  hand 
with  the  heretical  efforts  agninst  the 
Chnrch.  From  the  standpoint  of  hnman 
rights,  the  emancipation  of  the  bonds- 
men was  placed  in  the  foreground. 
The  act  of  emancipation,  which  was 
passed  at  that  time,  was  certainly  re- 
pealed at  the  instance  of  Parliament; 
the  interest  of  the  lords  themselyes 
was,  however,  apparently  suflScient  to 
remoYe  this  grievance,  which  in  later 
times  was  never  revived.  In  the  rebel- 
lion of  John  Cade  (1450)  the  agitation 
was  neither  on  aooount  of  serfs  nor  of 
reformation  ideas,  but  it  was  only  the 
classes,  who  laboured  for  hire,  who 
demanded  the  **  seven  halfpenny  loaves 
for  a  penny,"  abolition  of  money, 
equality  in  dress,  etc.,  igaliU  et  fra- 
telmiU,  the  natural  antipodes  of  an  ex- 
aggerated system  of  regulations  affect- 
ing labour,  which  again  disappears  with 
the  excesses  of  these  regulations  under 
the  houses  of  York  and  Tudor. 

(4*)  The  copyhold  wai  once  estimated 


by  Lord  Coke  In  a  decision  at  one-third 
of  the  whole  real  property  in  the 
ooantry,  an  estimate  which,  according 
to  later  statistics,  was  perhaps  twice 
its  real  extent  Of  a  separate  nature 
were  the  tenures  in  ancient  demesne. 
These  comprised  partly  full  freeholders, 
partly  hereditary  viUani  (analogous  to 
the  privileged  villeinage),  partly  mere 
oopynolders,  who  were  by  royal  fkvour 
exempted  from  the  ordinary  courts  and 
the  county  government,  freed  from  jury 
service,  and  therefore,  also  unrepre- 
sented in  the  county  and  in  Parliament, 
not  bound  bv  parliamentary^  money 
grants,  and  only  subject  to  their  special 
taUagia,  Representatives  of  them  were 
often  summoned  to  Parliament,  but  they 
never  met  together  with  the  Oommons 
and  formed  no  part  of  the  Parliament. 
In  the  case  of  these  peasants  the 
taxing  right  of  the  Grown  continued 
longeet.  In  the  later  voting  of  the 
taxes  ttie  King  consents  on  his  side  for 
those  peasants  unrepresented  in  Par- 
liament in  the  woras  ^Le  roi  au$9i  le 
veut.** 
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dependence  upon  property,  but  only  in  the  free  relation  of  the 
contract  of  hire.  The  narrow-minded  restriction  imposed  upon 
their  liberty  of  movement  by  the  poor-law  regulations  was 
not  introduced  until  later  centaries.  They  share  their  passive 
position  in  the  municipal  government  with  the  majority  of 
the  wealthy  classes  themselves  in  the  later  form  of  the  muni- 
cipal sufiErage. 

What  the  parliamentary  constitution  was  able  to  concede 
to  the  unrepresented  members  of  society  (who  in  every  form  of 
representative  government  form  the  majority),  was  the  legal 
liberty  of  mounting  up  into  the  higher  classes,  in  which  respect 
this  constitution,  in  comparison  with  the  parliamentary  con- 
stitutions of  the  Continent,  is  a  model  one.  As  it  is  open  to 
the  labourer  in  town  and  country  by  industry  and  skill  to  rise 
to  be  a  tenant  and  small  proprietor,  so  also  is  the  way  open 
to  the  working  classes  to  enter  into  a  more  profitable  career 
by  their  freedom  of  movement  from  place  to  place,  and  by 
the  freedom  of  entrance  into  local  companies  and  guilds ;  to 
the  middle  classes  in  the  towns  is  open  the  entrance  into  the 
offices  of  the  municipal  government;  whilst  the  notables 
of  the  towns  can  obtain  admission  into  the  commissions 
of  the  peace  or  parliamentary  representations,  even  with 
the  honorary  rank  of  esquire.  The  retail  trader  can  at  any 
time  become  a  freeholder,  and  the  leaseholder,  in  addition  to 
his  leasehold,  can  also  exercise  political  rights  as  a  freeholder. 
The  wholesale  trader  can  acquire  from  the  impoverished  noble 
the  ancestral  estate  with  all  the  rights  and  privileges  of  a 
manor  attached;  and  his  family  in  the  second  generation 
will  be  reckoned  among  the  most  zealous  champions  of  the 
privileges  of  the  knighthood.  Conversely  the  entrance  of 
the  younger  sons  of  the  nobility  and  the  knighthood  into  the 
counting  house  of  the  merchant  was  not  considered  derogatory 
to  their  rank.  The  names  of  knights  of  the  shire  are  found 
on  the  registers  of  the  trading  companies  and  guilds,  and 
members  of  the  old  nobility  solicited  with  especial  eagerness 
the  offices  of  the  civic  mayors,  aldermen,  and  recorders,  as 
well  as  the  municipal  seats  in  Parliament.  Elevation  into 
the  higher  estates  by  means  of  the  Church  is  open  to  all 
classes;  the  middle  classes  may  attain  high  honours  and 
digmties  through  the  law  Inns  of  Court,  and  for  the  highest 
merits  in  that  profession,  even  admission  to  the  ranks  of  the 
peerage.  (4^) 

(4'')   <*Tb6   younger    aom   of   the  that  had  not  to  wait  moie  than  one 

ooontry  knight  Bonght  wife,  occupation,  generation  for  ample  recognition.  The 

and  estate  in  the  towns.    The  leading  practice  of  Imightaood .  •  .  the  ooatom 

men  in  the  towns,  snch  as  the  De  la  of  wearing  coa^armoor,  as  well  as  real 

Poles,    formed   an    nrhan  aristocracy  relationship   and  affinity,  united  the 
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The  firm  bond  which  knits  together  the  system  of  this 
social  formation  by  means  of  self-government  and  payment 
of  taxes  with  the  highest  fmictions  of  the  executive^  extends 
down  to  the  lowest  classes  as  a  bond  of  social  aims,  which 
placed,  indeed,  actual  impediments  in  the  way  of  ability  and 
merit,  but  never  legal  barriers.  English  society  thus  attained 
a  fundamental  basis  for  the  development  of  individual  ability 
and  energy,  which  determine  the  course  of  its  history  during 
the  following  generations* 


Buperior  classes;  the  small  freeibolder 
and  the  smaU  tradesman  met  on  analo- 
gous tenns"  (Stubbs,  ii.  188). 

What  an  alleviating  inflnenoe  the 
early  organized  direct  system  of  taxa* 
tion  natnraUy  exercised  npon  the  class 
interests  is  shown  by  the  tax  asoofls 
ments  themselves.  The  sumptuary 
laws  (23  Edw.  IV.).  the  equality  of 
the  property  and  fkmily  law,  and 
equality  of  taxation,  produce  here 
eroupe  of  society  such  as  were  un- 
heard of  on  the  Ck>ntinent.  The  pro- 
perty tax  of  1869  shows,  for  example, 
the  following  groups: — Dukes  (188 
fl^^illu^g^X  justices  of  the  Grown  (100 
shillings),  earls  and  the  mayor  of 
London  (80  shillings),  barons,  ban- 
nerets, Orown  counsel  and  great  advo- 


cates, aldermen  of  London,  mayors 
of  the  large  towns  (40  shUlingsX 
knights,  lawyers,  councillors  of  the 
second  order  (20  shillings),  knights  of 
orders  and  merchants  (13|  shillings), 
esquires,  lower  lawyers,  mayors  ana 
counoiUars  of  small  towns,  greater 
freeholders  and  greater  tenants  (6} 
shillings),  lower  monks,  esquires,  and 
gentlemen  without  landed  property, 
smaUer  merchants,  tradesmen  and 
tenants  (3^  shillings),  and  so  on.  Thai 
in  the  offices  of  the  ro^  court  the 
three  great  classes  of  sei^eants,  gentle* 
men,  and  yeomen  were  distinguished, 
and  that  the  social  classes  were  regarded 
otherwise  in  the  herald's  office,  was,  at 
the  close  of  the  Middle  Ages,  just  as 
natural  as  in  our  time. 
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CHAPTER  XXIX. 

®|^e  ®rgan(?at{bn  of  t|^  Sbtate— S|e  IKoBal  ^tetoptib^ 

Like  the  permanent  division  of  society  into  classes,  there  was 
also  completed  in  this  period  an  organization  of  the  execn- 
tive,  which,  though  obsciared  by  dynastic  struggles,  became 
accomplished  in  a  quiet  continuous  development. 

Marvellous  to  relate,  yet  vouched  lor  by  contemporary 
writers,,  the  itinerant  justices  and  jurors  went  their  regular 
circuits  all  through  the  aristocratic  Wars  of  the  Boses.  In 
fact,  by  the  legislation  of  this  period,  those  permanent  insti- 
tutions were  founded,  which  towered  above  the  struggles  of 
the  time  like  a  pillar; — ^large  independent  local  unions, 
and  great  judicial  corporations,  encircle  every  government 
redoubtably^  even  in  the  conflict  for  the  crown  itself.  But 
the  position  also  of  the  permanent  council,  which  from  its 
central  place  exercises  in  daily  action  the  varying  functions 
of  the  executive,  had  become  changed  by  the  regular  commands 
and  prohibitions  addressed  to  functionaries  or  to  subjects  being 
permanently  regulated ;  and  that,  too,  in  a  double  manner, 
either  (1)  by  ordinances,  issued  without  the  consent  of  Par- 
liament, and  which  are  alterable  at  the  will  of  the  King 
alone  ;  or  (2)  by  statutes,  which  were  issued  with  the  consent 
of  Parliament,  and  were  binding  also  upon  the  King,  and 
could  not  be  altered  without  the  consent  of  the  three  estates  in 
Parliament. 

The  powers  of  the  monarchy  (state)  still  continue  in  the 
form  of  administrative  regulations  and  ordinances,  uncur- 
tailed,  nay,  materially  extended  by  new  demands  made  upon 
the  subjects ;  but  the  exercise  of  them  is,  in  harmony  with 
the  nature  of  the  State,  with  wise  moderation  confined  by 
the  Grown  by  unalterable  rules.  The  King  accordingly  no 
longer  appears  as  the  personally  commanding  ruler,  the 
feudal,  nulitary,  judicial,  and  magisterial  lord ;  but  the  Grown 
appears  as  a  permanent  institution,  which  guarantees  legal 
protection  and  permanent  support  to  the  life  of  society,  and 
thus  takes  firmer  root  in  the  heart  of  the  people.  With  this 
self-restriction  by  law,  there  accrues  also  to  the  King  him- 


Organization  of  the  State —  The  Royal  Prerogative.  445 

self  a  firmer  legal  protection,  and  to  his  rights  an  enhanced 
inviolability  and  sanctity. 

This  specialization  of  the  administrative  law,  which  forms 
the  transition  to  the  modem  political  system,  appears  in  the 
fourteenth  and  fifteenth  centuries  to  have  advanced  in  all 
departments  of  the  political  government,  although  in  different 
degrees,  according  to  the  temporary  needs  of  the  executive 
power. 

The  military  power  over  the  Grown  vassals  continues  ac- 
cording to  deeds  of  enfeoffment  and  custom  (common  law) ; 
but  the  system  of  the  national  militia  had  become  more  com- 
prehensive and  more  living ;  the  recruiting  and  employment 
of  which  was  now  fixed  by  parliamentary  statutes.  But 
the  deficient  principles  of  the  recruiting  leave  room  for 
various  abuses  of  the  military  power  for  financial  and  political 
purposes^ 

The  judicial  power  is  based  partly  upon  Norman  admin* 
istrative  practice,  but  in  its  most  important  features  upon 
statutes,  which  more  exactly  define  the  position  of  judge  and 
jury.  The  weak  point  is  the  reserved  jvrisdictio  extraordi" 
naria,  which  still  follows  the  lax  principles  of  the  old  admin*- 
istrative  system,  often  restricted,  it  is  true,  by  Parliament,  yet 
just  as  frequently  extended  by  party  leanings. 

The  magisterial  power  is  based  partly  upon  common  law; 
but,  in  its  principal  departments,  upon  an  endless  series  of 
statutes  affecting  the  public  safety,  trade,  and  labour;  all 
which  in  some  measure  limit  the  arbitrary  powers  of  the  local 
magistrates.  The  weak  place  here  is  the  extraordinary  powers 
residing  in  the  royal  council. 

2'he  financial  power  is  based  upon  the  demesne-possessions, 
the  feudal  dues  and  other  hereditary  revenues  of  the  monarchy, 
whose  extension  was  effectually  .prevented  by  statutes.  These 
form  the  "  ordinary  revenue,'*  out  of  which  the  current  ex- 
penses of  the  State  are  to  be  defrayed,  supplemented  by 
extraordinary  and  periodically  granted  land  and  income  taxes, 
to  the  grant  of  which  the  estates  begin  to  attach  conditions. 

The  ecclesiastical  power  of  the  King  had  been  much  re- 
stricted after  the  events  of  Magna  Gharta;  in  the  dualism 
of  the  ecclesiastical  and  temporal  state  it  was  only  the  external 
boundary-quarrels  that  were  settled  by  statutes.  Encroach- 
ments of  the  Ghurch  upon  individuals  were  stopped  by  '^  writs 
of  prohibition,"  encroachments  upon  the  State  by  penal  prose- 
cutions under  the  new  statutes. 

The  organs  for  the  exercise  of  the  rights  of  the  political 
sovereignty  thus  organized  have  been  already  described,  but 
shall  be  again  recapitulated  in  this  place  in  their  three 
principal  limbs. 
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1.  The  Central  Courts  connected  with  the  coonty  and  local 
courts  form  the  jurisdictio  orcUnaria,  the  permanent  part  of  the 
judicial  system.  There  still  continues  a  personal  dependence 
of  the  justices  of  the  realm,  who  remain  at  the  same  time 
assistant  justitiarii  of  the  council,  and  whose  appointments 
are  as  a  rule  subject  to  revocation ;  the  spirit  of  monarchical 
goyemment,  however,  makes  this  deficiency  less  sensibly  felt. 
As  early  as  by  the  stat.  2  Edward  III.  c.  8,  the  justices  were 
ordered  to  idlow  justice  its  uninterrupted  course,  without 
regarding  orders  issued  under  the  great  or  privy  seal;  the 
stat.  11  Bichard  II.  c.  10  adds  to  this,  that  no  writing  is  to 
be  issued  under  the  signet  or  privy  seal  to  the  disturbance  of 
the  ordinary  course  of  justice. 

2.  The  Continued  CowncU  is  the  central  department  for  the 
exercise  of  the  sovereign  and  political  rights  in  all  directions — 
with  reservation  of  the  fixed  spheres  of  the  jurisdictio  ordinaria 
and  the  ecclesiastical  constitution*  Here  is  the  active  seat 
of  the  royal  political  government,  the  legality  of  the  proceed- 
ings of  which  is  enforced  by  the  bringing  forward  of  national 
grievances  in  Parliament,  or,  in  an  exteeme  case,  by  an  im- 
peachment  of  ministers.  By  practice  and  statutes  the  per- 
sonal responsibility  of  the  principal  officials  has  already  been 
expressly  recognized. 

8.  The  Magnum  Concilium  in  Parliament,  finally,  forms  a 
supreme  council  of  the  Crown,  periodically  summoned,  which 
includes  the  prelates  and  barons,  and,  in  its  widest  extent, 
the  representatives  of  the  Commons  also.  The  participation 
of  each  portion  in  the  functions  of  a  council  of  the  realm 
has  been  laid  down  by  parliamentary  practice,  and  in  such  a 
manner  that  the  participation  in  the  highest  extraordinary 
'  jurisdiction  remains  restricted  to  the  Upper  House. 

In  its  intermediate  position  between  the  courts  of  justice 
and  the  Parliament,  the  Continual  Council  has  been  gradually 
coerced  into  a  legal  line  of  government.  But  the  bitter  eoa- 
flicts  of  the  age  again  and  again  proved  that  for  the  attain- 
ment of  this  end  neither  judicial  officialism  nor  parliamentary 
meetings  were  in  themselves  sufficient,  but  that  there  was 
rather  needed  a  ramification  of  the  rights  of  political  govern- 
ment into  the  district  and  local  institutions,  to  form  a  counter- 
poise to  the  violence  of  the  parties.  All  legal  barriers 
imposed  upon  despotism  have  only  become  gradually  effectual 
by  the  system  of  self-government,  in  which  the  wealthy 
classes  assume  the  exercise  of  the  political  functions,  and 
thus  undertake  the  protection  of  the  individual  against  abuses 
of  the  political  power.  Of  this  the  Middle  Ages  always 
retained  a  lively  sense,  which  the  feudal  system  and  the 
feudal  courts  on  the  one  side,  and  the  traditional  Saxon 
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jadicial  institationB  on  the  other,  had  engrafted  upon  the 
nation.  By  the  blendmg  of  the  nationalities  both  tendencies 
became  fased  together.  Having  advanced  in  person  to  the 
supreme  government  of  the  realm,  the  comity  and  municipal 
miions  comprehend  in  themselves  both  feudal  and  local  law, 
military  and  municipal  constitutions,  ruling  classes  (prelates 
and  nobles),  and  middle  classes  (knights  and  burgesses),  all 
in  a  living  organization. 

It  was  out  of  this  combination,  individually  and  collectively, 
that  the  personal  and  political  liberty  of  the  nation  proceeded. 
CSounties  and  townships  have  become  independent  in  conse^ 
quence  of  their  connection  with  the  judicial  system;  the 
courts  have  become  independent  through  their  connection  with 
the  independent  committees  of  the  county  and  civic  unions 
(juries).  By  its  representation  in  Parliament  the  collective 
community  system  has  become  a  permanent  counterpoise  to 
absolute  political  government.  The  peculiar  nature  of  the 
English  constitution  has  now  become  fixed  by  the  formation 
of  communal  bodies  for  the  service  of  the  State.  They  are 
individually  described  as  ''counties,"  '' ridings,"  ''  hundreds," 
or  collectively  as  commwnmy  commtmitates ;  only  in  the  cities 
has  the  first  formation  of  **  corporations  "  commenced,  which 
in  later  times  became  the  source  of  artificial  deformities.  As 
personal  service  and  rateability  in  respect  of  taxes,  were  by 
principle  combined  together  in  the  communal  bases,  so  was 
it  also  the  case  in  Parliament — only  that  in  the  case  of  the 
prelates  and  lords  it  was  their  personal  participation  in  the 
affairs  of  Government,  in  the  case  of  the  communm  their 
rateability,  which  appears  to  be  the  predominant  feature. 

In  accordance  with  the  nature  of  the  State  there  thus 
arises  a  relation  of  mutuality  with  respect  to  public  rights. 
The  liberties  of  Parliament  are  originally  an  emanation  of 
the  royal  power.  There  exists  no  parliamentary  right  of 
bishops,  lords,  knights,  and  burgesses,  which  was  not  in  its 
origin  a  result  of  royal  grant.  The  maxim  of  the  courts  of 
that  period,  ''  Tontfuit  in  luy,  et  vient  de  Im  al  commencement " 
(Year-book,  24  Edw.  III.) 9  was  fundamentally  true.  The 
development  of  the  parliamentary  constitution  from  a  system 
of  personal  government  was  also  discernible  in  the  fact  that 
the  kings  themselves,  whilst  mere  children,  were  obliged  to 
perform  in  person  certain  acts  of  sovereignty. 

On  the  other  hand,  the  title  to  the  crown  in  this  period  had 
been  more  than  once  created  by  Parliament,  and  still  more 
frequently  were  the  rights  of  the  Crown  defended  and  main- 
tained by  Parliament.  Under  the  house  of  Lancaster,  at  all 
events,  the  Crown  was  no  longer  based  upon  the  ground  of 
hereditary  descent  alone,  but  upon  mutual  acknowledgment. 
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Hence  the  maxim  of  the  courts  :**  La  ley  est  la  plus  haute 
inheritance,  que  le  roy  ad ;  car  par  la  ley  U  meme  et  touites  ses 
sujets  sont  ruUs,  et  si  la  ley  ne  fuit,  nvl  roi,  et  nvl  inheritance 
sera*'  (Year-book,  19  Hen.  VI.). 

The  fixed  elements  of  the  political  system  of  this  period  are 
to  be  found  in  the  judicial  system,  in  the  systematic  combina- 
tion of  the  exercise  of  the  sovereign  rights  with  property, 
i.e.  self-government,  and  in  the  perfectly  stable  ecclesiastical 
constitution.  They  are  all  represented  in  the  Upper  House 
as  being  the  head  of  all  judicial  constitution  and  government, 
including  the  highest  jurisdictio  extraordinaria.  The  special 
rights  of  this  high  body  are  indeed  described  as  "  privileges ;  '* 
but  these  privileges  are  political  rights  with  an  upward  ten» 
dency,  and  are  not  (as  in  the  ancien  rigime  of  the  Continent) 
social  advantages  with  a  downward  tendency.  They  afford  to 
a  supreme  legislative  council  the  necessary  personal  indepen- 
dence in  dealing  with  the  Grown  and  its  paid  servants ;  but 
involve  no  inequality  in  respect  of  family  and  property-law, 
no  immunity  bom  taxation,  and  no  exemptions  prejudicial  ta 
other  classes  of  the  people.  The  conservative  portion  of  the 
constitution  has  already,  at  the  dose  of  the  Middle  Ages,  become 
well  fitted  to  guarantee  the  maintenance  of  the  constitution 
and  the  conduct  of  the  affairs  of  the  realm  according  to  the 
laws  of  land. 

The  moveable  part  of  the  political  government  has,  besides 
this,  an  extensive  province.  Within  the  circle  which  law- 
courts,  the  Upper  House,  and  the  Church  describe  around 
the  personal  government,  there  is  a  wide  domain,  in  which 
the  *'  King  in  council"  moves,  and  at  his  side  the  Commons, 
with  their  grievances  and  motions,  with  their  initiative  in 
legislation,  and  conditions  annexed  to  taxation.  The  fixed 
sphere  of  political  government  becomes  more  extended  in 
each  generation ;  but  in  like  manner  also  the  moveable  circles 
become  expanded,  owing  to  the  continual  fresh  needs  of  the 
State  and  society.  In  the  Middle  Ages  a  narrow-mindedness  is 
visible,  which  on  the  one  hand  would  wish  to  pass  all  sovereign 
power  through  the  mould  of  an  established  legal  organization, 
while  on  the  other  hand,  for  the  sake  of  immediately  satis- 
fying social  demands,  it  would  fain  ride  roughshod  over  ever^ 
legal  barrier.  Both  tendencies  are  represented  in  this  consti- 
tution; the  restless  element  pre-eminently  in  the  House  of 
Commons,  with  its  preponderance  of  small  burgesses.  The 
instability  of  all  representation  of  interests  is  here  quite  as 
visible  in  numerous  small  features  as  the  party  spirit  of  the 
magnates  is  seen  in  greater.  The  instability  of  such  efforts 
and  aspirations,  combined  with  the  violence  of  the  Middle 
Ages,  then  points  ever  to  the  King,  as  being  the  embodiment 
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of  the  perpetual  impartial  sovereign  power.  Every  collision 
of  the  estates  vdtb  each  other  and  with  royalty,  awakes 
afresh  the  consciousness  that  the  source  of  all  the  rights  of 
the  great  lords,  and  the  last  protection  and  support  of  the 
weaker  classes  lies  only  in  the  permanent  sovereign  power 
— ^that  is,  in  the  monarchy.  At  every  encroachment  of  the 
Lords  and  their  great  parties,  the  jealousy  of  the  Gonmions  is 
arou'sed,  and  an  altered  tone  is  noticeable  both  in  the  lower 
rai!iks  of  society  and  in  the  Church.  Often  as  the  Commons, 
in  those  party  struggles,  follow  the  lead  of  the  Lords,  in  the 
moment  of  necessity  a  king  who  is  conscious  of  his  vocation 
finds  still  in  them  his  greatest  support,  and  the  grateful  recol- 
lection that  it  is  to  the  monarchy  that  they  owe  their  liberties. 
A  rising  of  the  unrepresented  classes  against  the  monarchy 
never  occurs  throughout  the  whole  of  the  English  Middle  Ages. 

The  constitution  of  Parliament  has  accordingly,  in  contrast 
to  the  Norman  period,  led  to  an  exaltation  and  an  enhance- 
ment of  the  royal  dignity  in  spite  of  all  the  fluctuati(ms  and 
violence  of  this  period.  "  There  is,"  says  Hallam,  "nothing, 
absolutely  nothing  of  a  republican  aspect.  Everything  appears 
to  grow  out  of  the  monarchy,  and  redounds  to  the  advantage 
and  honour  of  the  King.  The  voice  of  the  petitioners  is,  even 
when  the  Lower  House  is  in  its  most  defiant  humour,  always 
respectful ;  the  prerogative  of  the  Crown  i&  always  acknow- 
ledged in  broad  and  pompous  expressions  "  (Hallam^  iii.  15^). 

The  people's  conceptions  of  law  were  determined,  as  had 
ever  been  the  case,  by  the  customary  legal  relations,  with  a 
strong  influence  of  recent  impressions.  The  popular  ideas  of 
the  royal  power  (*)  at  the  close  of  the  Middle  Ages  could  not 
therefore  be  simple  ones.  In  the  conceptions  of  those  times 
State  and  society  combine  to  form  a  threefold  basis  of  royal 
powe/. 

An  old  historical  basis  still  existed  in  the  idea  of  the 
suzerain  ownership  of  the  King  in  the  soil,  as  Dominvs  AnglisB. 
The  King  was  in  fact  still  the  greatest  landowner  in  the 
country,  as  he  was  in  theory  the  sole  landowner.  With  the 
gradual  dissolution  of  the  feudal  law  in  favour  of  private 
property,  this  conception  becomes  less  prominent ;  it  was 
shaken  also  by  the  change  of  dynasties.  The  recognition  of 
this  principle  was,  however,  for  the  wealthy  classes  a  necessity, 
because  by  legal  construction  it  had  become  the  source  of  all 
private  rights  in  the  soil.  The  English  monarchy  had  thus 
attained  a  solid  foundation  of  hereditability^  such  as  the 
German  empire  could  not  claim.  The  doctrine  of  the  jurists 
treats  the  succession  to  the  throne  according  to  the  right  of 
primogeniture  in  the  same  way  as  the   succession  to  real 

(*)  Cf.  infroj  the  note  at  the  end  of  thU  chapter. 
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property,  from  which  also  the  expression  *'  title"  was  borrowed. 
Like  the  succession  in  real  estate,  it  follows  immediately,  and 
is  ipso  jure  attached  to,  the  title  of  possession  residing  in  the 
predecessor.  After  Edward  I.'s  accession  no  interregnum  was 
legally  recognized  in  a  succession  to  the  throne  (Allen,  '^  Pre- 
rogative," 47). 

The  monarch  represents,  moreover,  "  the  head  of  society," 
and  as  such  is  recognized  by  the  forms  and  ceremonies  of  the 
court,  which  in  the  coronation  festivities  even  reproduce  the 
household  of  long  bygone  centuries.  The  old  hereditary  court 
offices  of  High  Steward,  Great  Chamberlain,  High  Constable, 
and  Earl  Marshal  still  continue.  Of  the  heads  of  the  active 
court  officials,  viz.  the  King's  Chamberlain  and  the  Steward 
of  the  Household,  the  first  has  now  become  an  active  minister 
of  State,  and  the  second  the  managing  head  of  the  household. 
The  splendour  of  the  temporal  as  well  as  of  the  spiritual  side 
of  the  Court  was  enhanced  by  the  constitution  of  Parlia* 
ment,  not  as  a  mere  idle  show,  but  in  involuntary  recognition 
of  the  necessity  of  raising  the  monarchy  above  the  rich  and 
brilliant  nobility  of  this  period,  and  thus  to  hold  up  the 
sovereign  power  in  the  public  view  above  all  the  classes  of 
society.  (••) 


(••)  The  oourtB  of  the  Plantagenets, 
like  the  courts  of  aU  times,  suggest 
reminiscences  of  an  older  social  onier 
of  things.  This  is  especially  the  case 
with  the  coronation  ceremony,  in  which 
the  old  household  of  the  head  of  a 
German  clan  is  again  revived,  firom 
the  great  honorary  offices  down  to  the 
smaUest  services.  The  office  of  the 
hereditary  major  domuSj  Lord  High 
Steward,  as  the  first  court  official,  died 
out  in  comparatively  early  times,  but 
was  revived  for  coronation  festivals  and 
for  a  solemn  peers'  court,  pro  Imc  vice. 
The  hereditary  office  of  Lord  Great 
Chamberlain  continues  even  to  the 
present  day  as  an  hereditary  office, 
fulfilling  the  chief  honours  on  the  day 
of  coronation.  The  office  of  the  Lord 
High  Constable,  with  his  seat  in  the 
ewria  nUHtarUy  and  his  patronage  of 
lower  offices  at  oourt,  in  the  army,  and 
in  courts  of  justice,  continues  during 
the  Plantagenet  times.  The  office  of 
Earl  Marsiml,  after  many  escheatings 
to  the  Crown  and  re-grants,  is  at  times 
hereditary,  at  times  held  for  Ufe,  and 
then  again  a  revocable  honour.  It  was 
othervrise  with  the  active  oourt  officials, 
who  even  in  the  preceding  period  formed 
a  second  class  separate  from  the  here- 
ditary offices.  A  long  list  of  this  royal 
household  under  EdwMrd  lY.  iw  given 


in  the  Liber  niger  Begis  AngUsa^  printed 
with  other  documents  by  the  Anti- 
quarian Society  (1790).  The  real 
administrative  court  functionary  is,  as- 
in  our  day,  the  Steward  of  the  House- 
hold. The  remaining  officers  of  the 
household  (some  of  whom  were  also* 
state  officials)  are  the  bishop  confessor, 
the  Chancellor  of  England,  the  Loid 
Chief  Justice  of  the  Common  Pleas,  the 
King's  Chamberlain,  bannerets,  knights, 
secretaries,  chaplains,  equerries,  keeper 
of  the  wardrobe,  gentlemen  u^ers, 
yeomen  of  the  Crown,  grooms  oi  the 
chamber,  pages  of  the  chamber,  offioerr 
of  the  jewel-house,  the  physiciaur 
surgeon,  apothecary,  and  barber  of 
the  £ang,  the  henchman,  squires  of 
the  household,  kin^-at-anns,  heralds, 
serieants-at-anns,  nunstrels,  attendamts 
and  messengers;  the  dean  of  the 
cbapel,  chaplains  and  clerks,  yeomen 
and  children  of  the  chapel,  clerk  of  the 
closet,  n^aster  of  grammar,  officer  of 
vestiary,  clerk  of  the  Crown,  clerk  of 
the  market,  and  clerk  of  the  works. 
Besides  these  a  secretarial  staff  of 
clerks  of  the  board  of  green  cloth, 
clerks  of  the  control  office  and  oonnting- 
house.  Under  departments:  The  bake- 
house, the  larder,  the  pastry-kitchen, 
the  cellar,  the  vintner,  the  beer-cellar, 
the   tankard-house    and    bowl-house^ 
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The  Crown,  as  hereditary  possessor  and  source  of  all  magis- 
terial power,  forms  in  the  legal  and  religious  conceptions  of 
the  time  the  nucleus,  compared  with  which  all  possessory 
and  social  conditions  app^aining  to  the  monarchy  are  only 
mieans  ta  an  end.  As  the  OQUceptions  become  matured,  new 
expressions  for  it  comie  also*  into  uae.  As  the  name  ''parlia- 
mrent "  appears  with  the  new  conceptions  of  social  right,  so  as 
its  correlative  the  term  "  royal  prerogatives  "  occurs.  At  first 
it  meant  especially  the  financial  rights-  of  the  King,  arising 
from  his  feudal  suzerainty,  all  which  should  be  as  against  the* 
estates  a  noU  me  tangere;  as  in  the  stoihstum  de  prerogativa 
Regi»,  under  Edward  I.  (formerly  generally  attributed  to  Edw- 
U.).  In  later  times  the  judicial  power  appears  as  the  centre  of 
the  prerogative,  which  appertains  to  the  King  of  his  own  right 
independently  of  the  ruling  classes^  But  the  more  extended 
the  tasks  of  the  sovereign  power  become,  the  wider  and  more 
comprehensive  becomes  the  notion  of  the  prerogative,  until 
it  reaches  the  conceptions  advanced  by  Cc^e  and  Blackstone. 
It  is  ihe  same  notion  which  tha  later  German  imperial  law 
associated  with  the  term  ^^  Kaiserliche  reservatrechte,**  yet  with 
the  material  difference,  that  these  reservatrechte  of  the  English 
monarchy  embrace  an  extensive  and  actual  imperivm,  and 
that  the  English  parliaments  have  not,  like  the  German  im- 
perial and  provincial  representative  assemblies,  forced  their 
way  into  an  habitual  exercise  of  the  sovereign  and  adminis- 
trative power  in  all  those  functions  which,  in  a  well-organized 
political  system,  can  only  be  securely  centred  in  a  single  hand. 
In  England  also,  as  is  always  the  case,  many  conceptions  of 
later  days  have  erroneously  been  attributed  to  the  Middle 
Ages.  The  difference  between  the  constitution  at  the  close  of 
the  Middle  Ages  and  the  modern  theories  of  constitutionalism 
lies  principally  in  two  points. 

1«  The  King  has  the  commanding  and  disposing  power  in 
State  affairs  (the  imperiwn,  the  ruling  power)  which,  as  in  the 
Garlovingian  constitution,  is  the  source  and  basis  of  the  royal 
prerogative.    The  immediate  emanation  &om  it  is  the  right 


beer-beafers,  the  ipiary,  the  confeo>- 
tionary,  Hm  light  departmeDt,  the 
batlers  department,  the  linep  de- 
partment, and  tile  lanndrr  depart- 
ment. How  neoessary  auch  a  com- 
plicated honsehold  was  according  to  the 
notions  of  those  day»  is  shown  n»  by 
the  analogotifl  household  of  the  royal 
fHmily  and  the  magnates.  The  Black 
Book  fixes  the  €tat  of  the  Qneen  at 
forty  shillings  a  day,  in  addition  to 
tweiTepence  each  for  one  himdred  re- 
tainers (£2555  annually) ;  for  the  heir 
to  the  throne  thirty  shillings,  as  well 


as  a  suite  of  fifty  (£1560);  for  a  dnke 
and  suite  of  two  hundred  and  forty 
(£4000)v  etc.  As  a  classification  in 
almost  aU  branches  of  the  household, 
the  division  into  serieants,  gentlemen 
and  yeomen  is  veyiTed,  which  was  at  the 
same  time  an  expression  of  the  sociiJ 
ideas  of  rank  in  those  times.  A  royal 
body-guard  of  twenty-four  serjeants-at- 
arms  had  already  been  formed  by 
Bichard  I.,  which  was  employed  as 
an  active  guard  of  honour  for  the 
Parliament,  the  (Chancellor,  and  the 
Treasurer. 
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of  ordinance;  for  what  the  King  can  command  in  single 
cases  he  can  also  ordain  for  similar  ones.  This  right  is  now 
limited  by  parliamentary  statutes,  but  not  restricted  to  the 
mere  "execution  of  laws."  From  this  follows  the  right  of 
appointing  the  organs  of  government.  From  all  encroach- 
ments and  excesses  Parliament  always  voluntarily  returned 
to  the  royal  right  of  appointing  the  officers  of  State.  Only 
a  few  offices,  and  those  subordinate  ones,  are  held  by  the 
feudal  mode  of ''  tenure."  It  is,  moreover,  a  maxim  of  common 
law  that  all  magisterial  offices  are  held  revocably  during  the 
King's  pleasure ;  with  the  exception  that  the  tenure  of  the 
judicial  office  for  life  had  already  become  usual  in  practice. 
This  ruling  power  comprises  that  which  the  later  treatise  of 
Blackstone  describes  as  the  "royal  authority,"  that  is,  (1) 
the  representation  of  the  State  towards  foreign  powers, 
decision  as  to  war  and  peace  and  international  treaties ;  (2) 
the  military  command  over  every  branch  of  the  armed  force; 
(8)  the  King  as  the  fountain  of  justice,  with  the  rights  of 
appointment  which  flow  therefrom ;  (4)  the  King  as  supreme 
guardian  of  the  peace;  (5)  the  King  as  the  source  of  offices  of 
honour  and  privileges ;  (6)  the  King  as  the  arbiter  of  com^- 
merce ;  and  (7)  the  now  very  restricted  ecclesiastical  supre- 
macy. But  the  difference  between  it  and  the  conditions 
obtaining  in  the  eighteenth  century  lies  in  this — that  the 
numerous  ambiguous  points  of  sovereign  rights^  which  have 
not  as  yet  been  determined  by  the  legislature,  make  these 
powers  appear  as  real  rights,  which  are  in  normal  times  left 
to  the  personal  decision  of  the  King.  As  yet  no  party  govern- 
ment, in  the  meaning  of  the  eighteenth  century,  exists^  The 
Church  is  as  yet  perfectly  separated  from  the  temporal  State. 
As  yet  the  real  political  government  is  united  in  the  person 
of  the  King,  his  counsellors,  and  courts  of  justice.  No  parlia- 
mentary budget,  no  influence  by  the  estates  of  a  continual 
control  of  the  incomings  and  outgoings  of  the  State  has  yet 
been  established.  The  financial  centre  is  as  yet  in  the  King's 
hereditary  revenue.  It  is  to  the  King,  and  not  to  the  Parlia- 
ment, that  the  Treasurer  presents  a  status  of  the  revenues, 
an  annual  budget  (as  is  mentioned  for  the  first  time,  in 
1421).  As  yet  there  was  combined  with  the  prerogative  of 
the  Crown  the  idea  of  an  extraordinary  dictatori^  power 
residing  in  the  King,  which  in  any  State  crisis  could  thrust 
aside  the  self-imposed  barriers,  laws,  and  judicial  constitu- 
tion, and  find  a  remedy  by  extraordinary  measures,  jurisdic- 
tion, and  ordinances— an  extraordinary  power  which  was  made 
frequent  use  of  by  the  Tudors,  and  frequently  abused  by  the 
Stuarts,  and  was  only  in  later  centuries  further  restricted 
and  reduced  to  a  minimum. 
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2.  The  King,  and  not  the  Faxliament,  has  the  legislative 
power.  Law  is  only  an  ordinance  strengthened  by  the  con- 
sent of  the  estates,  and  which,  not  being  one-sidedly  capable 
of  alteration,  without  the  consent  of  the  estates,  represents 
the  highest  controlling  force  of  the  absolute  power.  The 
notion  of  a  ''  veto  "  of  the  King  is  a  modem  interpolation ;  the 
EngUsh  constitution  knows  neither  the  term  nor  the  act. 
It  is  not  the  estates  that  have  a  legislative  right  with  the 
reservation  of  a  veto ;  but  it  is  the  King  who  gives  the  laws, 
subject  to  the  co-operation  of  the  estates :  '^  Que  le  roy  fiat 
les  leis  pa/r  assent  dez  peres  et  de  la  Commune,  et  non  pas  lez 
peres  etla  Commune''  (Year-book,  23  Edw.  III.).  The  King 
is  .accordingly  not  bound  to  summon  Parliaments  at  stated 
times.  The  promises  made  on  this  point  (4  and  36  Edw.  III.) 
remain  intentionally  ambiguous  in  their  language,  and  are 
regarded  as  one-sided  assurances  without  prejudice.  The  par- 
ticipation of  the  estates  in  the  legislation  is  only  understood 
in  this  sense,  that  the  King  shall  not  alone  repeal  what  has 
been  resolved  with  the  co-operation  of  the  three  estates. 
Their  consent  does  not,  however,  in  principle  abolish  the 
right  of  the  King  to  command  and  ordain.  The  Middle  Ages 
regard  the  permanent  statutes  originally  as  agreements  with 
certain  and  definite  estates  {stabiUmsnta) ;  the  higher  idea  of  a 
law  as  being  a  supreme  rule  imposed  by  the  majesty  of  the 
State  upon  all  classes  of  the  people  has  been  only  gradually 
inherited  by  the  State  from  the  Church. 

As  the  Anglo-Saxon  monarchy  was  built  up  upon  the 
principles  of  the  Carlovingian  empire,  so  now  in  the  con* 
stitution  that  has  been  completed,  the  national  leading 
ideas  of  State  and  Bight  enter  into  an  organic  fusion  with 
society,  in  the  old  tripartite  division  (Gneist,  Bechtsstaat, 
chap,  ii.) : — 

The  governing  power  and  the  right  of  ordinance  as  basis ; 

The  judicial  system  as  barrier ; 

The  Law  as  the  highest  controUing  force  of  the  State 
will. 

Shifting  and  but  slowly  established  by  experience  are  the 
boundaries  between  legislation,  the  ordaining  power,  and  the 
executive  power  in  detsol.  The  last  named  is  legally  restricted 
by  the  obligation  of  the  royal  servants  to  execute  the  royal 
laws,  and  by  the  legal  duty  of  the  monarchy  to  administer 
justice ;  but  to  draw  a  strict  mathematical  line  between  the 
legislative  and  executive  power  was  proved  by  practice  to  be 
impossible.  The  English  Parliaments  have  only  become 
effective  legislating  bodies  by  their  continual  participation  in 
government  and  by  the  habitual  activity  of  their  members  in 
county  and  municipal  administration.    The  right  of  the  estates 
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to  concur  in  decreeing  the  laws  led  to  a  constant  interference 
as  to  their  application,  this,  in  small  as  in  great  matters, 
being  the  custom  of  Germanic  peoples.  The  right  of  Parlia- 
ment to  grant  taxes  proved  itself  perfectly  sufficient  to  lend 
to  this  interference  both  support  and  effect ;  indeed,  it  appears 
more  than  sufficient  for  the  purpose.  The  Parliaments  of 
the  fifteenth  century,  Uke  the  German  Landstande,  claim  a 
voice  and  intervene  occasionally  in  all  matters,  in  war  as  well 
as  peace,  in  diplomatic  negotiations,  in  ecclesiastical  affairs, 
in  the  internal  administration  of  the  royal  household,  in  the 
appointment  erf  the  officials,  in  the  administration  of  justice ; 
no  interest  is  too  small  for  them  and  none  too  great,  no 
attribute  of  the  Crown  is  excluded.  This  encroachment, 
•which  was  at  times  excessive,  is,  however,  easy  to  explain,  if 
iihe  original  state  of  the  Norman  administrative  law  be  borne 
in  mind.  That  system  of  absolutism  could  only  be  reduced 
to  fixed  administrative  maxims  by  thousands  of  national 
•grievances;  and  by  means  of  continual  complaints  a  fixed 
•administration  was  thus  gradually  produced  by  hundreds 
of  laws  and  administrative  ordinances,  in  the  course  of  many 
generations.  Where  such  an  end  has  been  attained,  as  regu- 
larly and  uniformly  as  the  ebb  follows  the  flow,  a  reaction 
occurs — an  ever-popular  reaction  and  willing  renunciation 
of  acquired  and  apparently  important  rights.  This  thoughtful 
moderation  is  not  merely  the  outcome  of  a  providential  pecu- 
liarity on  the  part  of  the  English  nation,  but  of  a  different 
political  school  of  ^experience,  through  T^hich  the  German 
Beichstande  and  Landstande  were  never  so  happy  as  to  pass. 
These  parliaments  had  from  the  first  sufficiency  experienced 
the  peigiiqious  effects  of  a  party  government  with  a  ruling 
apparatus  centralized  after  the  Korman  fashion.  These 
wealthy  classes  learnt,  by  daily  exercising  the  magisterial 
functions  of  self-government,  the  necessity  of  a  permanent 
organization  of  the  administration.  These  FaifUaments,  in 
their  constant  connection  with  the  central  government,  early 
experienced  that  a  nght  of  ordinance  was  indispensable  for  the 
sovereign  power,  and  that  an  exhaustive  circumscription  of 
the  sovereign  power  by  statute  was  as  preposterous  as  it  was 
impossible.  Upon  the  same  basis  the  gradual  definition  of 
the  parliamentary  privileges  by  precedents  arose.  Moreover, 
the  ever-recurring  coUisions  between  the  legieilative  assemblies 
and  executive  organs  are  at  once  the  weak,  as  they  are  the 
strong,  side  of  all  our  national  constitutions.  A  strongly 
defined  individual  sense  of  right  shows  itself  in  these  col- 
lisions, and  it  is  to  them  principally  that  England  owes  the 
Srogressive  improvement  in  its  administration.  In  this 
epartment,  however,  all  government  by  Parliaments  is  ex- 
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perimental.  The  evil  consequences  that  had  arisen  from  the 
excesses  of  the  principle  of  election  and  party  rule  led  by 
experience  to  the  adoption  of  the  fundamental  maxim,  that 
judicial  and  magisterial  posts  may  not  be  filled  by  election, 
but  only  by  appointment. 

Certainly  these  conditions  were  as  difficult  as  in  any  modem 
constitutional  system.      Even  in  those  times  an  older  ruling 
class  (prelates  and  barons)  confronted  the  young  electoral 
assemblies  of  tax-payers.     The  aspirations  of  the  one  class  to 
a  share  in  the  State  could  no  more  be  repudiated  than  the 
rights  of  the  other ;  for  the  State  required  the  money,  the 
military,  judicial,  and  police  service  of  the  one  quite  as  clearly 
as  it  did  the  military  power  and  business  experience  of  the 
other.    Beyond  doubt  the  Commons  of  the  fourteenth  century 
were  originally  as  inexperienced  in  the  real  needs  of  a  great 
State  as  the  newly  enfranchised  voters  of  the  nineteenth 
century.    It  became  almost  proverbial,  that  the  sagacity  of 
the  commoners  in  discovering  the  grievances  of  the  country 
bore  no  proportion  to  the  unpracticalness  which  they  fre* 
quently  displayed  in  redressing  them.    Beyond  doubt  their 
immediate  wishes,   conceptions,   and  proposals   were  often 
incompatible  with  the  working  of  the  State  and  with  the 
claims  of  the  prelates  and  seigneurs.    And  yet  the  proper 
government  of  the  country  resided  in  a  monarchy  advised  by 
its  continual  council.    In  spite  of  all  encroachments  of  the 
Upper  House,  and  sometimes  also  of  the  Commons,  under 
every  capable  and  under  every  conscientious  King,  the  recon- 
ciliation of  what  was  apparently  incompatible  was  brought  to 
pass  in  a  harmonious  alliance  of  rights  and  duties,  out  of 
which,  despite  all   storms,   parliamentary  libertv  emerged 
triumphant  and  the  nation  mighty.    Parliament  has  always 
finally  yielded  to  'Apolitical  necessities,"  granting  what  was 
demanded  by  King  and  council.    In  spite  of  all  passion  and 
violence  of  factions,  a  spirit  of  patriotism  and  a  sense  of 
justice  pervades  this  epoch  until  the  crowning  catastrophe 
of  the  Wars  of  the  Boses— a  spirit  which  is  founded  upon  the 
uniform  habituation  of  the  wealthy  classes  to  the  personal 
exercise  of  their  political  duties.    There  are  here  the  living 
elements  of  an  internal  harmony,  in  which  property,  politics^ 
duty,  and  political  right  are  balanced,  in  which  the  independent 
will  of  a  free  people  imposes  upon  itself  self-created  laws.    In 
the  period  of  Edward  I.  and  Edward  UI.  and  in  the  middle 
period  of  the  house  of  Lancaster  this  harmony  is  manifested 
m  a  powerful  development  of  the  external  and  internal  energy 
of  the  State,  which  causes  it  to  be  the  most  glorious  period  of 
English  military  history.    There  was  only  needed  the  restora- 
tion of  a  certain  and  incontestable  succession  to  the  crown,  to 
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put  this  political  system  into  Bueh  a  positiou  that  it  could 
perform  new  and  important  tasks. 


NoTB  TO    Ghafteb  XXIX. — C^e 
Ujial    concc^tuinit   at    tf^t   ro^al 

flOtDer  are  now  materiallv  differezii 
m>m  those  of  the  t^ne  when  (in  1^ 
John)  the  English  barons  rose  with 
weapons  in  their  hands  to  remon- 
strate against  the  treatment  of  thj9 
oountjy  as  a  general  farm  of  the  Grown, 
and  when  in  48  Henry  IIL  they  had 
conquered  a  king  in  open  battle.  The 
impressions  of  these  events  are  ex- 
pressed by  Bracton  (11.  16,  sec.  3)  as 
follows : — ** J2fls  autem  haibet  auperiorem, 
Deum  aciUoet  Item  legem^  per  quam 
foetus  est  re^.  Item  curiam  suam, 
ffidelicet  comiteSy  haroneSy  qui  oomites 
dieufUur  quasi  sodi  regis,  et  qui  habet 
sooiwn,  habet  magistrum,  et  ideo  si  rega 
fuerit  sine  frmno,  id  est  sine  Uge^  debenjt 
ei  frsenum  ponere.** 

This  cavalier  manner  of  expression 
may  faithfulLy  enough  express  the  oon- 
43eption  of  the  knighthood.  The  monk- 
ish and  the  popular  view  of  the  times 
are  shown  in  a  thoughtftil  political 
poem,  >*The  Vision  of  Piers  Plowman," 
which,  in  estimating  the  events,  oomes 
to  the  conclusion  that  if  the  King 
fdlows  himself  to  be  led  astray  and 
sanctions  aU  manner  of  }iarm,  or  out  of 
wilfulness  sets  his  power  above  the 
law,  the  magnates  haye  a  right  to  save 
the  land  from  such  errors.  The  King 
should  consult  his  comxnunity,  to  whom 
their  own  laws  are  certainly  well 
known ;  subjects  are  wont  to  be  better 
informed  in  the  common  law  than 
others.  But  at  the  same  time  it  is  stiU 
necessary  that  the  jBling  should  choose 
his  servants,  without  being  bound  to 
certain  men  (Lappenberg-Pauli,  iiL 
726).  The  conception  of  a  duty  of  the 
Grown  to  administer  justice  an<|  an 
aversion  to  a  purely  personal  rule 
shows  itself  clearly  again  and  again. 
**Ipse  autem  Bex  mm  debet  esse  sub 
homine  sed  sub  Deo  et  sub  Lege,  quia 
Lex  facit  Begem ;  cMribuat  igitwr  Bex 
Legi  quod  Hex  attribuat  ei,  viddieet 
dominatianem  et  potestatem;  non  est 
enim  Bex  ubi  dominatur  voluntas  et  non 
Lex"  (Bracton,  ill.  c.  9).  In  about 
twelve  passages  Bracton  ever  recurs  to 
the  dominion  of  the  law  and  the  King's 
duties :  *'  ad  hoc  creatus  est,  utjusticiam 
faeiaty**  etc.  These  conceptions  are 
primarily  rooted  in  the  conception  of  a 
reciprocity  in  feudal  duty,  as  consisting 
of  protection  on  the  one  side  and  fealty 


on  l^e  other.  But  they  are  stiU  more 
deeply  rooted  in  the  Germanic  popular 
idea  of  the  dut^  of  the  magistrates  to 
administer  justice.  As  Stubbs  justly 
remarks  touching  the  frequently  one- 
sided prominence  given  to  fealty: 
**  FeaJI^  is  the  bond  that  ties  any  man 
to  another  to  whom  he  undertakes  to 
be  faithful;  .  .  .  homage  is  the  form 
^at  binds  the  vassal  to  the  lord ;  .  .  . 
allegiance  is  the  duty  which  each  man 
of  the  nation  owes  to  the  head  pf  the 
nation.  .  .  .  But  although  thus  dis- 
tinct in  origin,  the  three  obligations  had 
come  in  Jthe  lij[iddle  Ages  to  have,  as 
regards  tne  King,  one  effect "  (Stubba, 
iii  614). 

Upon  this  broadest  basis  the  juria- 
prudenoe  jof  this  time  laid  down  the 
severest  penalties  of  high  treason  for 
violation  of  the  allegiance  to  the  King, 
which  were  modifi^  in  their  exagge- 
rated severity  and  extent  firom  time  to 
time  by  parliamentary  legislation.  By 
the  dynastic  struggles  men  were  also 
compelled  to  uphold  a  King  defadp  as 
entitled  to  allegiance,  whereby  the 
recognition  of  the  monarchy  as  a  poli- 
tical institution  is  necessarily  acknow- 
ledged. In  hanQony  with  this  consti- 
tutional obedience  of  the  subjects  to 
their  legallv  acknowledged  King,  is 
the  duty  of  the  King  to  observe  the 
laws  which  he  has  himself  imposed, 
which  was  after  Edward  IL  inooipo- 
rated  into  the  poronation  oath.  Parlia- 
mentary legislation  now  frames  fixed 
rules  for  the  exercise  of  the  royal  pre- 
rogative, which  become  a  portion  of  the 
common  law,  and  which  the  King  can 
no  longer  repeal  or  alter  at  his  own  in- 
stance. The  observance  of  these  bounds 
is  enforced  by  the  responsibility  of  the 
royal  servants.  Parliamentary  practice 
has  matured  all  former  postulates  to 
this  one  defiinito  notion,  viz.  that  the 
pftrliamentary  government  is,  according 
to  its  proper  nature,  a  political  govern- 
ment according  to  law.  Even  Bracton 
opposeis  the  J^man  maxim  of  abso- 
lutism :  "  Qw>d  prineipi  placet,  legis 
habet  vigorem  **  by  the  English  *'  legis 
habet  vigorem  quioquid  de  oonsiUo  et 
consensu  magnatum  et  rei  pubUcsa  com- 
muni  sponsione,  auctoritate  regis,  juste 
fuerit  deflnitum"  A  chief  justice  of 
the  Song's  Bench  under  Henry  YI. 
(afterwards  tutor  to  the  heir  to  the 
throne  of  the  house  of  Lancaster  in 
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'baniflhment)  expresses  tbe  same  funda- 
mental idea  by  contrasting  a  pdliUcal 
government  (according  to  law)  with  a 
regaZ  gotfemment  (according  to  personal 
will).  Fortescue's  treatise,  *'  De  laudi- 
bus  Legnm  AnglisB,"  c  9,  expresses 
this  for  the  edification  of  a  future  King 
in  a  strong  condemnation  of  arbitrarj 
government.  It  is  true,  the  administra- 
tion of  justice  found  itself  in  no  small 
embarrassment,  owing  to  the  circum- 
stance that  tbe  older  royal  ordinances 
before  Edward  III.  were  yet  to  have  the 
authority  of  tbe  statuta,  t$e  laws  passed 
with  the  accord  of  Parliament.  Brac- 
ton  helps  himself  by  the  .confufled 
interpretation  that  the  law  of  the  land 
oould  not,  indeed,  be  altered  without 
the  consent  of  the  estates,  but  that  an 
emendation  of  the  statutes  wfi^  ad- 
missible by  ordinance  without  Parlia- 
ment. ^  Legee  Anglix,  cum  fuerint 
approhata  eowenau  uterUium  et  sacror 
mento  regum  confirmatmy  mutaH  non 
passunt  eine  eommwii  eoneUio  et  con- 
serwtt  eorwm  omnium,  quorum  consUio  et 
conaeneufuerunt  promulgcUm ;  in  mdius 
tamen  eonvertipoMunt  etiam  eine  iOorum 
eoTieensu**  (L  o.  2).  In  the  course  of 
the  dynastic  struggles  the  idea  of  the 
sovereignty  of  the  people  at  times 
emerges,  that  idea  which  attributes  the 
]^w  to  .the  genenJ  will  of  .the  people. 


This  is  even  found  in  Fortescue,  **  De 
lAudibus,"  o.  13,  '*  Bex  hanc  poteetaiem 
haJbet  a  populo  effluxam^*  whence  even 
in  those  times  the  erroneous  deduction 
WM  sometimes  made  that  the  King  has 
no  further  powers  than  those  which 
have  been  given  him  by  the  la^; 
whence,  fiurther,  the  denial  of  an  inde- 
pendent right  of  ordaining  in  the  pro- 
vince of  the  administration  would 
necessarily  follow.  Parliamentary  prac- 
tice convinced  itself  of  the  necessity  of 
binding  ordinances,  and  understood  a 
royal  government  according  to  law  f  uite 
rightly,  as  being  a  government  within 
the  limits  of  the  l^w,  which  the  King 
cannot  of  his  own  initiative  repeal  or 
alter  without  the  consent  of  Parliament. 
What  ought  least  of  all  to  be  sought 
for  1^  the  Middle  Ages  are  reliable 
statements  as  to  the  remote  past 
Under  Edward  lY.  the  judges  declared 
with  one  accord  **  that  all  the  royal 
courts  of  law  exist  from  before  the 
memory  of  man,  so  that  no  one  can 
know  which  is  the  oldest."  3y  this 
scale  we  must  intelligently  moasm^e  the 
genealogical  trees  whi(^  have  been 
fabled  for  the  Upper  House  and  the 
Lower  House,  &ncy  ideas  of  Saxon 
laws  and  the  wise  institutions  of  the 
eood  Kine  iElfred,  as  weU  as  the  tra- 
ditiion  of  the  Anglo-rSa^on  .constitution. 
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FOUBTH  PERIOD. 

THE  AGE  OF  THE  TUD0B8  AND  OF 

THE  BEFORMATION. 

CHAPTEB  XXX. 

Wit  Idestoratfon  of  (JponsHtttttonal  CSobemment 

Henbt  VII.,  1485-1509.  tf  abt,  1553-1558. 

Henbt  YIII.,  1509-1547.  Euzavbte,  155&-1603. 

Edwabd  VL,  1647-1553. 

The  retrogression  of  the  English  constitution  in  the  last 
half  century  of  the  Middle  Ages,  that  apparent  relapse  into 
the  stormy  condition  of  the  thirteenth  century,  is  primarily 
attributable  to  a  coincidence  of  personal  circumstances. 
The  legal  relationships  of  the  clergy  and  the  nobiUty  cer-' 
tainly  still  contained  considerable  difficulty  and  want  of 
harmony  (Chapter  xxviii.),  but  it  was  only  in  consequence 
of  the  weakness  of  mind  of  Henry  VL  that  this  degenerated 
into  a  dynastic  aristocratic  civil  war.  The  political  suicide  of 
the  Barons  in  this  wild  conflict,  and  the  exhaustion  which 
followed  the  war,  could  not  but  tend  to  strengthen  the  monarchy 
as  an  institution.  The  knighthood  and  the  cities  were  in  a 
great  measure  drawn  into  these  struggles,*— much  against 
their  will,  for,  from  their  social  position,  tiiey  were  more  bent 
upon  the  peaceful  development  of  their  insular  political  system 
in  both  county  and  parliamentary  organization ;  and  even  the 
increasing  yearning  of  the  lower  orders  after  independence 
was  more  inclined  towards  a  royal  government  than  an 
organized  rule  of  nobles.  A  newly  consolidated  monarchy, 
which  sagaciously  approached  this  social  tone  of  the  times, 
could  rest  assured  of  a  strong  support  from  the  mass  of  the 
people. 

The  Tudor  dynasty  and  Henry  YH.  from  the  first  grasped 
the  situation  clearly.  In  the  last  generation  the  military 
ascendancy  of  the  great  lords  was  seen  to  be  the  chief  danger 
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the  monarohy  had  to  fear.  Naturally  the  newly  consolidated 
dynasty  addressed  itself  first  of  all  to  the  most  urgent  task — 
the  abolition  of  the  military  liveries  of  the  magnates.  When 
the  great  struggle  of  the  nobles  had  fought  itself  oifit,  the 
numbers,  wealth,  and  energy  of  the  old  families  had  of  them- 
selves disappeared.  Though  many  heirs  bearing  old  names 
were  reinstated  in  their  titles  and  honours,  yet  they  did  not 
regain  their  old  possessions  intact,  nor  their  old  position  in 
respect  of  armed  retinues,  nor  yet  their  old  princely  standing 
in  the  country.  To  keep  the  great  barons  in  subjection  is  the 
principal  scheme  of  Henry  the  Seventh's  policy,  in  pursuit  of 
which  he,  like  his  contemporary,  Louis  XI.,  appears  some- 
times even  to  have  forgotten  that  a  King  is  bound  by  honourable 
obligations.  He  kept  a  firm  hold  over  his  nobles,  aays  Lord 
Bacon,  and  preferred  eeclesiastics  4Uid  jurists,  who,  tJthough 
they  leant  toward  the  interest  of  the  people,  were  more  sub- 
missive to  him.  The  equivocal  financial  artifices  of  his 
Treasury  supplied  him  so  well,  that  in  the  last  se^en  years  of 
his  reign  he  only  needed  to  summon  a  Parliament  on  one 
occasion. 

Li  a  more  royal  manner  did  his  successor,  Henry  YIU., 
pursue  the  same  policy.  By  the  publication  of  State  jpapers, 
new  light  has  been  thrown  upon  Henry  YIII.'s  merits  with 
regard  to  .the  internal  administration  of  the  country,  so  that 
the  most  modem  historians  are  inclined  to  estimate  them  too 
highly  rather  than  too  low.  So  much  is  correct,  that  the  poli- 
tical administration  displays  now  for  the  first  time  a  syste- 
matic care  for  the  labouring  classes.  Anticipating  what  has 
in  later  times  jbeen  called  enlightened  despotism,  we  find  a 
regulation  of  wages  and  provisions;  prohibitions  of  the  de- 
population of  the  land  by  leases  of  enormous  tracts  and 
conversion  .of  arable  into  pasture  land ;  prohibitions  even  of 
inventions  for  displacing  manual  labour;  real  provision  for 
education,  industry,  and  care  of  the  poor,  even  for  popular 
amusements;  friendly  regard  for  guilds,  woijonen's  unions, 
and  trading  companies,  and  other  measures,  all  framed  as 
well  as  the  time  understood.  Henry's  merit  in  choosing  out 
able  officials  is  undeniable,  as  is  the  acuteness  with  which  he 
understood  how  to  place  the  right  man  in  the  right  place. 
And  these  endeavours  awoke  not  only  a  grateful  response 
in  the  hearts  of  the  poorer  classes,  but  also  an  unfeigned 
recognition  by  intelligent  contemporaries.  The  success  of 
this  administration,  in  internal  peace  and  prosperity  in  town 
and  country,  is  undisputed. 

In  the  cQsoharge  rof  such  tasks  the  secular  administration 
remains  unchanged.  The  only  armed  force  of  the  country 
is  now  the  militia,  under  officers  and  the  landed  gentry.    The 
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old  feudal  array  has  disappeared,  and  is  replaced  by  land- 
taxes  and  fees  on  change  of  possession.  In  the  judicial  and 
police  administration  the  office  of  justice  of  the  peace  becomes 
more  influential  by  reason  of  the  augmentation  of  the  quantity 
and  of  the  importance  of  its  business.  Beginning  from  below, 
the  parishes,  now  that  the  legislature  imposes  upon  them 
the  economic  humanitarian  duties  of  the  Church,  form  them- 
selves into  independent  local  bodies.  It  was  not  until  the 
sixteenth  century  that  the  district  and  local  systems  became 
compact,  independent  units.  As  in  this  substructure  of  the 
constitution  the  principles  of  the  period  of  the  growth  of  the 
estates  continue,  their  fusion  together  into  a  Parliament  con- 
tinues also.  The  formation  of  the  Upper  House  follows 
the  legal  principles  already  existing,  as  does  that  of  the  Lower 
House.  The  English  fundamental  idea  of  the  exercise  of  the 
royal  sovereign  rights  by  the  wealthy  classes,  and  the  legis- 
lation resulting  therefrom  with  their  advice  and  their  consent, 
is  consistently  continued. 

Whilst  in  this  manner  the  secular  side  of  the  State  displayed 
a  continuation  of  the  existing  conditions,  about  the  middle  of 
Henry  the  Eighth's  reign  a  new  task  presented  itself  to  the 
dynasty,  the  solution  of  which  became  its  historical  mission. 
The  estrangement  of  the  Church  from  its  moral  vocation  had 
by  this  time  reached  a  culminating  point,  which  demanded 
solution.  At  first  Henry  YUI.  undertook  to  settle  the  dispute 
between  the  ecclesiastical  and  temporal  State  from  personal 
motives,  and  achieved  his  object  in  an  energetic  though 
ruthless  and  violent  manner.  The  exclusiveness  of  national 
life  and  national  wiU  in  England  had  come  more  and  more 
into  antagonism  with  the  Boman  Church,  with  its  unpopular 
privilege  of  jurisdiction  and  its  foreign  head.  If  the  Church 
was  to  become  a  national  Church,  as  the  popular  voice 
demanded,  then  must  the  head  of  the  State  take  the  place 
of  the  foreign  bishop.  But  in  his  position  as  the  ruling 
head  of  the  Church,  the  King  became  again  absolute  lord  in 
that  half  of  the  State  which  had  been  hitherto  organized  as 
a  Church.  The  ecclesiastical  powers  pass,  in  the  first  place, 
to  the  King  as  a  gouvemement  pertionnel,  and  become  con- 
solidated into  a  spiritual  council  of  the  State.  The  episcopal 
office  becomes  now  subordinate  to  the  King  in  council,  in 
the  form  of  an  administrative  bureaucracy,  durante  bene 
placito.  With  the  episcopal  office  the  parochial  clergy  be- 
comes subordinate  to  the  new  administrative  organization. 
With  the  alteration  in  their  possessions  and  in  their  official 
position  the  clergy  loses  the  character  of  a  separate  estate, 
and  becomes  welded  into  the  system  of  the  royal  political 
administration.    The  old  powers  of  the  ecclesiastical  rigime. 
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the  old  authority  of  the  "  holy  Church,"  the  customary  relation 
of  allegiance  of  the  laity  to  the  Church,  form  a  chain  of  new 
powers  of  the  Crown.  The  relations  between  Church  and  State 
&om  that  time  to  the  close  of  the  period  stand  in  the  fore- 
ground, and  are  of  such  all-engrossing  interest,  that  it  appears 
appropriate  to  review :  first,  the  permanent  elements  in  the 
history  of  the  period,  viz.  the  development  of  the  county- 
system,  and  the  constitution  of  Parliament  (Chapters  xxxi., 
xxxii.),  and  then  the  Reformation,  the  new  organization  of  the 
State  Church,  and  its  effects  upon  the  fundamental  character 
of  the  royal  government  (Chapters  xxxiii.-xxxv.).  (a) 


(a)  Of  the  Bonrees  and  liteiattufe 
of  tiiia  period  we  may  point  out  the 
following: — 

1.  The  reoordB  of  statntes,  which  are, 
after  4  Henry  TIL,  exdnsiyely  in 
the  English  language.  The  separate 
Statute  Bolls  end  with  9  Hexiry  Y II., 
and  are  merged  in  the  BotuU  tarlui- 
fiMntofum.  The  complete  legislation 
of  the  period  is  contained  in  the 
official  collection  of  laws  (Statutes  of 
the  Bealm,  1810,  9eq.\  yoL  ii  pp.  499- 
694 ;  vols.  ilL  and  iv. 

2.  The  parliamentary  proceedings 
after  12  Henry  YII.  exist  in  the  BotuU 
Parliamentorum  as  original  documents 
in  the  Parliament  Office.  With  1  Henry 
YIIL  the  official  '*  Journals  of  the 
House  of  Lords  "  begin,  printed  with 
a  general  index,  and  a  special  calendar 
ftom  1  Henry  VUI.  to  80th  August, 
1642.  The  '*  Journals  of  the  House 
of  Commons  "  begin  with  1  Edward  YL 
(1548). 

8.  Other  State  papers  of  immense 
extent  exist  in  the  Becord  Office,  and 
are  published  in  numerous  series.  The 
proceedings  of  the  council  of  the  realm 
(Sir  H.  Nicolas,  •*  Proceedincs,"  etc.) 
extend  down  to  88  Henry  YUI.  The 
State  papers  of  the  time  of  Henry 
Yllt.  are  in  print,  vols.  i.-xi.  (1880- 


1852).  «*  State  papers"  (1571-1596), 
by  Murdin,  1750,  fol.  «  A  Calendar 
of  the  State  Papeito,  1547-1580,"  by 
B.  Lemon,  1857,  with  continuation. 

4.  **The  History  of  the  English 
Law,"  by  Beeyes,  1815,  embraces  in 
vols.  iv.  and  v.  the  period  of  the  Tudors. 
Sir  Edward  Coke's  **  Institutes,"  Part 
II.,  form  a  chief  authority  for  public 
law. 

5.  For  the  general  political  history : 
Hallam,  "  Constitutional  History,"  vol. 
i. ;  Lineard,  ** History  of  England" 
(Arom  tne  Catholic  point  of  view). 
With  extensive  studies  of  the  sources : 
Fronde, "  History  of  England  since  the 
Fall  of  Wolsey,"  etc.,  1858,  sea.,  vols. 
L-xii  (a  spirited  apology  for  the  Tudors, 
especially  Henry  YIU.).  Pauli-Lap- 
penbergt  ^Geschichte  von  England," 
vol.  V.  (down  to  Henry  VlII.).  Kanke, 
**  Englische  Geschichte,"  especially  in 
the  sixteenth  and  seventeenth  centuries, 
vol.'  i.  (1859).  For  limited  purposes  : 
Fr.  Bacon,  *'  Historia  Begni  Henricl 
YIL"  Amst.,  1662.  Lord  Herbert, 
**  Life  andBeign  of  Henry  YIL,"  1649 
(official).  Camden,  **Annale6  Britt 
fern.  Elizabeth."  Th.  Smith,  the 
*«  Commonwealth  of  England,"  Lon- 
don, 1589  (for  the  political  situation  in 
Elizabeth's  day). 
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CHAPTER  XXXI. 

t!r]^e  Bebelopment  of  tj^e  (ZDountg  (iDoitstittttiim. 

The  fandamental  institutions,  upon  which  the  vital  energy 
of  the  parliamentary  constitution  is  built  up,  were  developed 
and  extended  by  the  Tudors  in  a  manner  that  of  itself  afifords 
us  sufficient  proof  that  these  monarchs  sincerely  desired  the 
maintenance  of  the  constitution.  The  combination  of  the 
sovereign  rights  with  the  local  system  continues  in  every 
direction,  and,  striking  its  roots  deeper  down,  draws  the  smaller 
households  into  the  activity  of  self-government. 

I.  The  mflitta  Spsttm  gains  in  importance  by  the  fact  that  it 
forms  the  sole  legal  force  of  the  country.  The  old  feudal 
arrays  are  now  inpractice'aboIisKeJ';  the'aiiS  of  the  Tudors  is* 
unswervingly  directed  towards  abolishing  the  retinue  and 
condottiere  system  of  the  higher  nobihty.  A  return  to  con- 
ditions similar  to  those  under  the  house  of  Lancaster  ha» 
become  impossible,  owing  to  the  fact  that  a  great  foreign  war 
has  been  avoided,  and.the  nobles  have  gradually  become  unac- 
customed to  regular  campaigning.  (1)  The  whole  care  of  the 
Tudors  was,  on  the  other  hand,  concentrated  upon  the  county 
militia,  which  in  the  Scotch  wars,  and  yet  more  frequently 
on  tiie  Continent,  had  proved  itself  efficient*  For  cases  of 
need,  the  custom  was  revived  of  compelling  the  counties  to 
furnish  a  definite  number  of  men*  The  legislature  assisted 
in  this  matter  by  certain  provisions  touching  the  military 
service  of  the  royal  vassals  and  officers  (19  Henry  YII.  c.  1, 
and  special  statutes),  and  touching  the  military  subordination 
of  the  men  to  the  captains  set  over  them.  Under  Henry  VIII# 
for  the  first  time  extraordinary  commissioners  were  appointed 


(1)  Compared  with  the  militia  qrstem 
of  this  time  the  remaiiiB  of  the  feudal 
militia  are  only  sporadic  phenomena. 
In  like  manner  the  material  dies  ont 
with  which  the  battlee  of  the  Boses 
were  fought.  The  Marches  on  the 
boiden  of  Wales  and  Scotland,  as 
military  goyemments  with  a  feudal 
aspect,  were  abolished  under  Henry 
YIII.    As  a  natural  consequence  of 


the  situation,  the  proTindai  nobility  on 
the  borders  retained  a  miUtaiy  character 
down  to  the  time  of  the  union  with 
Scotland.  The  habitual  exercise  of 
arms  was  comparatiyely  general  among 
the  population^  inr  consequence  of 
whichf  in  the  county  of  York  alone, 
the  men  capable  of  bearing  arms  wen 
estimated  at  40,000. 
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for  this  purpose^  wbo,  as  lieutenants  of  the  King  (in  later 
times  lord  lieutenants),  furnish  the  required  number  by 
forcible  recruitings  In  the  times  di  the  Catholic  troubles  in 
8  Edward  YI^,  such  lieutenants  are  mentioned  for  the  pur- 
pose of  ''  bringing  the  counties  into  military  order."  These 
powers  were  legally  recognized  by  stat.  4  and  5  Philip  and 
Mary  c.  3,  which  presupposes  the  existence  of  such  royal 
lieutenants.  At  the  same  time,  by  a  new  militia  statute 
(4  and  6  Philip  and  Mary  c.  2),  the  liability  to  bear  arms  was 
graduated  afresh,  and  a  suitable  change  made  in  the  military 
system.  The  militia  statirte  distinguishes  all  secular  persons 
with/ree  landed  egtatei  according  to  the  scale  of  d£1000,  1000 
marks,  ^£400,  £200,  £100 ;  100  marks,  £40,  £20,  £10,  £5 : 
and  next,  persons  in  possession  of  personal  estate  of  1000 
marks,  £400,  £200,  £100,  £40,  £20,  and  £10.  According  to 
this  scale  the  liability  to  an  equipment  of  a  greater  or  lesser 
number  of  persons  was  determined.  Other  persons  of  yearly 
incomes,  either  from  copyhold  or  entailed  estates  of  the  clear 
annual  value  of  £80  or  more,  are  to  be  burdened  according  to 
the  scale  of  personal  property ;  all  other  inhabitants  who  are 
not  specially  contained  m  the  former  scale,  are  to  keep  at 
the  public  expense  such  equipments  and  arms  as  the  royal 
commissioners  shall  determine.  The  justices  of  the  peace 
have^ja-anjiwntend  the  procuring  of  norses  and  accoutre- 
ments.,. At  times  when  the  armed  force  is  assembled,  offences 
In  service  shall  be  summarily  punished  by  the  commanding 
authorities.  In  a  state  of  actual  war,  according  to  7  Henry 
VII.  c.  1,  8  Henry  VIII.  c.  5,  2  and  8  Edward  VI.  c.  2,  sec. 
6,  5  Elizabeth  c.  6,  desertion  is  punished  as  felony.  Even 
when  in  later  times  James  I.  repealed  this  chief  statute,  the 
Mtbstering  Statute  stfll  remained  in  force;  only  the  definite 
gradations  of  the  liability  to  military  service  were  abolished, 
but  the  administrative  powers  lor  recruiting  the  soldiery,  and 
the  penal  laws  affecting  desertion,  were  retained.  (1*^) 

flrfter  fbe  rebellion  in  the  North,  in  the 
year  1570,  but  on  the  representatlonB 
of  her  council  dedsted  from  the  appU- 
cation  of  it,  evidently  out  of  regard  to 
Magna  Gharta.  Yet,  in  1588,  when  an 
invasion  of  the  BpaniardB  was  immi- 
nent, an  ordinance  was  issued,  which 
provided  that  the  circulators  of  papal 
bulls  and  revolutionary  pamphlets 
should  be  punished  by  the  military 
commander.  In  tbe  year  1595  a  pro- 
vost-marshal was  even  appointed  by 
commission  to  seize,  on  the  information 
of  the  justices  of  the  peace,  ^  noto- 
riously rebellious  and  incorrigible 
offenders,"  and  to  have  them  hanged 
in   the  presence  of  the    magistrates. 


(1*)  The  commissions  of  array  of 
this  period  ara.  not  quite  in  harmony 
with  the  earlw  parliamentary  statutes, 
which  conMe  tne  employment  of  the 
militia  to^reign  wars,  but  the  Par- 
liamej^rfound  it  to  be  to  their  general 
inte^nt  to  allow  the  government  a 
wider  scope  for  action,  so  as  to  avoid  a 
feourrence  to  the  old  feudal  service. 
Moreover,  the  Tudors  felt  no  need  for 
introducing  standing  armies,  either  for 
the  national  defence,  or  for  extending 
their  sovereign  powers.  Some  scruples 
were  in  later  times  aroused  under 
Elizabeth  by  the  application  of  martial 
law  to  oiyil  persons.  Elizabeth  pro- 
claimed martial  law  for  the  first  time 
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II.  ?!CJe  ftlfiictal  SgStem  is  in  this,  as  in  the  following,  cen- 
tury the  most  stable  part  of  the  political  system,  the  only 
progrpif^F"y9  ^^^ment  being   in   the  office  of  justice  of  tne 
peace^   Apart  trom  tnis  the  system  Is  unchanged,  based  upon 
judge  and  jury,  and  upon  a  systematic  co-operation  of  royal 
officers  and  c6mmittees  of  the  townships  in   the  civil  and 
criminal  assizes,  and  in  the  quarter  sessions  of  the  justices 
of  the  peace<     The  lists  of  jurors  are,  in  the  old  fashion, 
formed  of  the  usual  class  of  persons,  the  necessary  members 
for  each  county  assize  being  furnished  by  the  sheriff,  and  in 
the  municipal  quarter-sessions  by  the  secretary  to  the  court. 
The  qualification  for  service  on  a  jury  was  raised  by  27 
Elizabeth  c.  6,  in  order  to  correspond  with  the  change  in  the 
value  of  money,  from  forty  shillings  freehold  to  £4,  and  the 
rating  of  a  knight's  fee  was  at  this  time  reckoned  at  £40 
instead  of  £20  rent.     The  fact  which  has  to  be  decided  by 
the  jury,  is  in  practice  reduced  to  a  regular  trial  by  means  of 
witnesses,  in  which  the  jurors  return  a  general  verdict  upon 
the  evidence  brought  before  them.    By  1  Edward  VI.  c.  1 
the  admission  of  witnesses  for  the  defence  in  the  proceedings 
in  evidence  before  the  jury  is  legalized.     The  continuous  co- 
operation of  judicial  officials  and  committees  of  the  townships, 
in  which  knights,  citizens,  and  peasants  meet  together  each 
year,  still  forms  the  actual  nucleus  of  the  municipal  consti- 
tution.    In  certain  cases  the  jury  shows  itself  partial  out  of 
sheer  fear,  or  is  empanelled  in  a  partial  manner  by  officious 
sheriffs.    But  it  is  so  closely  interwoven  with  the  legal  con- 
ceptions of  the  times,  that  Henry  YIII.  constitutes  tibe  com- 
missions of  his  Boyal  High  Court  with  a  jury,  and  extends 
the  jury  system  also  to  the  Court  of  Admiralty.    Existing 
abuses  led  to  the  stat.  8  Henry  YII.  c.  1,  introducing  a  sum- 
mary penal  procedure  before  the  justices  of  the  peace,  on 
account  of  ''  concealments  of  inquests,"  against  juries  who 
fail  in  their  duty ;  but  this  procedure  was  found  impracticable. 
More  serious  was  the  later  penal  jurisdiction  of  the   Star 
Chamber,  which  sometimes  visited  the  juries  with  rebukes, 
and  with  pecuniary  fines,   or  even  threatened    them  with 
imprisonment.    Nevertheless,  there  was  as  yet  nothing  like  a 


The  Queen  guarantees  in  advance  in- 
denmity  to  me  officialfl  for  these  illegal 
proceedings. 

The  new  military  code  of  4  and  5 
Philip  and  Mary,  has,  as  before,  for  its 
chief  subject  the  duty  of  equipment, 
which  maikes  serious  demands  upon  the 
wealthier  classes,  upon  the  landowners 
of  £1000:  six  horses  with  weapons 
for  the  heavy  armed,  ten  horses  with 
weapons  for  the  light  cavalry,  forty 


lighter  suits  of  aimour,  forty  thin- 
plated  suits  of  armour,  thirty  long  bo?rs, 
thirty  helmets,  twenty  halbards,  twenty 
arquebases,  twenty  light  helmets,  and 
so  forth  downwanu.  **  Liberi  hominea  ** 
are  no  longer  spoken  of,  but  copyhold 
and  every  kind  of  personal  income  is 
rendered  liable.  Cap.  3  contains  also 
the  penal  rules  directed  against  sudh 
as  avoid  the  muster. 
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powerful  tendency  militating  against  the  independence  of  the 
jury.  (2) 

In  addition  to  this  current  administration  of  justice  by 
judge  and  jury,  the  sheriffs  county  court  still  continues ;  by 
2  and  3  Edward  VI.  c.  25  the  regular  holding  of  this  once 
in  each  month  was  enjoined.  The  idea  of  the  institution  is, 
however,  rather  to  procure  a  periodical  discharge  of  the 
current  business  of  the  county,  beside  which  the  remains  of  a 
civil  jurisdiction  in  petty  affairs  are  gradually  decaying.  As 
an  assembly  of  suitors,  the  county  court  appears  for  the 
same  reason  almost  of  nominal  importance,  and  poUtically 
important  only  by  reason  of  the  business  of  county  elec- 
tions. (2») 

The  local  court  leet  still  lingers  on  in  some  places  with  a 
portion  of  its  old  functions.  Just  as  decayed,  and,  as  a  rule, 
only  active  in  non-judicial  business,  are  the  old  manorial 
coiurts.  The  civil  jurisdiction  which  had  been  granted  to 
certain  cities  appears  at  this  time  to  have  remained  side  by 
side  with  the  assizes  in  full  practical  working. 

III.  '^^t  counts  polite  SBSttem  shows  an  extension  of  the 
office  of  justice  of  the  peace  in  a  threefold  direction.  (8) 


(2)  The  fitotiouB  spirit  of  the  a^ 
had  certainly,  at  the  beginning  of  this 
period,  affected  the  jury.  Nbt  only  the 
itatutes,  but  the  historianB  also  confirm 
the  fact  that  the  resnlts  of  the  Wan  of 
the  Roses  had  affected  juries,  and  were 
partly  the  occasion  of  the  institution 
of  the  Star  Chamber,  <*  since  the  good 
order  and  peace  of  the  realm  were  im- 
perilled by  illegal  institution,  corrup- 
tion, dishonest  behayiour  of  the  sheriffs 
in  the  preparation  of  the  jury-lists, 
bribery  of  the  jurymen,  etc."  The  Star 
Chamber  had,  moreover,  in  the  era  of 
the  Tudors,  not  as  yet  di^urbed  the 
course  of  tiie  ordinary  -administsration 
of  justice.  For  single  attempts  to  in- 
tervene against  the  verdicts  of  juries  by 
penal  sentences,  see  Hallam,  **•  Constit 
History,*'  i.  c.  1 ;  as  to  a  certain  depend- 
ence of  the  jury  under  Elizabeth, 
see  chap.  v.  of  the  same.  As  a  rule 
the  Star  Chamber  was  contented  With 
an  apology.  Only  the  case  of  the  ao* 
guittal  of  Nicholas  Throckmorton  under 
Mary  made  much  noise  among  the  con- 
temporaries. The  jurors  were  thrown 
into  prison  after  tiieir  verdict.  Four  of 
the  number  who  confessed  their  guilt 
were  set  at  liberty ;  but  the  rest,  who 
endeavoured  to  justify  their  conduct, 
were  condemned  by  the  council  to  fines 
of  one  thousand  to  three  thousand 
marks,  which  were,  however,  in  the  end 


partly  remitted.  The  dangerous  statute, 
11  Henry  YII.  c  3,  which  gave  the 
justices  of  the  peace  a  summary  penal 
jurisdiction  by 'virtue  of  penal  statutes, 
was  the  outcome  of  financial  infiuenoes ; 
but  after  the  innovation  had  made  itself 
thoroughly  unpopular,  on  Henry  YIII/s 
accession  the  leading  officers,  Empson 
and  Dudley,  were  sacrificed,  and  the 
whole  institution  was  repealed  by  1 
Henty  VIIL  o.  6. 

(2*)  In  accordance  with  the  statute 
14  Edward  III.  o.  7,  the  sheriffs  were 
annually  presented  to  the  King  by  the 
Lord  Chancellor,  the  Treasurer,  and 
the  judgee  (State  Papers,  i.  114).  The 
under-seoreiary  in  the  Remembrancer's 
office  had  for  this  purposed  keep  a  list 
of  the  persons  who  were  named  by  the 
high  officials  as  qualified  (Thomas, 
'*  Materials,"  12).  The  sheriflb  stUl 
annually  preseAt  their  accounts  in  the 
Treasury,  as  enjoined  by  85  Henry 
VIH.  c.  16. 

(3)  As  to  the  pdlice  system,  ef.  the 
detailed  description  in'Gneist,  "*  Gesoh. 
des  Self-Govemment,"  291-308,  in 
which  the  almost  insi^mountable  mass 
of  legisl£ttion  has  been  arranged  under 
leading  points  of  view.  For  the  ex- 
tension of  the  office  of  justice  of  the 
peace,  Reeve's  '*  History  of  the  English 
Law,"  vols.  iv.  and  v.  (notably  vol.  v. 
p.   227   9eq.)  contains  much  matter. 
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1.  The  jufltieea  of  the  peace  are  charyed  with  the  dntv  of 
prelimmarY  invefltiyation  i^  criminal  cases  oJ  all  kinda.  TniB 
new^position  is  attached  to  iiie  nglit  of  taking  bail  of  the 
accused  (8  Hen.  YII.  o.  8),  which  was  by  a  general  regulation 
(1  and  2  Philip  and  Mary,  c.  18 ;  2  and  8  Philip  and  Mary, 
c.  10),  determined  as  follows : — that  at  least  two  justices  of  the 
peace,  one  of  whom  must  be  learned  in  the  law  (forming  a 
quorum),  present  at  the  same  time,  were  to  take  the  bail  and 
report  it  in  a  despatch  under  their  own  hands  to  the  next 
ordinary  criminal  assize.  But  before  this  is  done,  they  must 
draw  up  in  writing  an  examindUon  of  the  party  arrested,  and 
an  information  by  those  who  bring  him  in,  touching  the  facts 
and  the  circumstances  of  the  case,  so  far  as  this  is  essential  to 
the  proof  of  the  crime,  and  send  it  in  to  the  criminal  assizes. 
Thus  was  legally  instituted  a  hearing  of  the  party  accused 
and  an  examination  of  the  witnesses  by  way  of  preliminary 
proceedings,  and  the  justice  of  the  peace  was  at  the  same 
time  empowered,  by  taking  security,  to  bind  over  the  prose- 
cuting party  and  the  witnesses  to  prosecute  and  to  give 
evidence  in  the  subsequent  judicial  sittings.  This  preliminary 
inquisition  can  take  place  in  every  case,  whether  bail  appear 
acceptable  or  not,  and  forms  the  preliminary  examination  in 
the  English  trial,  as  it  exists  in  our  day.  In  addition  to  this 
extended  function  of  the  justices  of  the  peace,  there  stands 
in  the  background  their  higher  position  as  a  regular  criminal 
court  with  a  jury  in  the  quarter  sittings  of  the  bench,  which 
in  the  general  form  of  the  commission  rivals  the  criminal 
assizes  of  the  itinerant  justices.  (8*^) 


The  statutee  of  this  oentniy  are  of  ex- 
ceedingly wide  scope  and  often  prolix. 
The  comprehensive  work  of  Lambard, 
**  Kirenarcha,  or  the  office  of  a  Justice 
of  the  Peace,"  which  in  its  different 
editions  (1579-1619)  gives  an  exceed- 
ingly clear  survey  of  the  progressive 
extent  of  the  oflace,  may  almost  be 
ranked  as  an  original  source  of  infor- 
mation. The  further  advance  of  tiie 
office  is  to  be  gathered  from  tiie  editions 
of  Dalton's  *«  Justice  of  the  Peace," 
1618.  The  party  struggles  of  the  Wan 
of  the  Boses  had  left  a  legacy  of  a 
spirit  of  passion  and  demorausation  in 
a  generation  that  had  grown  up  under 
pt^y  struggles.  The  statute  flxine  the 
limits  of  the  penal  jurisdiction  of  the 
Star  Chamber  (8  Henry  YII.  c.  2)  was 
also  directed  against  the  abuses  of  the 
office  of  justice  of  the  peace ;  but  this 
was  probably  occasioned  by  the  state 
of  the  times. 
(3*)  The  practical  development  of 


the  police  control  takes  this  course^ 
that  the  original  liability  of  the  whole 
tithing  passes  to  the  **  reeve  and  the 
four  men,"  whilst  that  of  the  hundred 
passes  to  the  grand  juiy.  l^e  latter 
now  relieves  tne  local  unions  of  the 
difficult  duty  of  presentments,  by  hear- 
ing the  informer,  gaining  sufficient  in- 
formation from  the  evid^ce  to  draw  up 
an  indictment  upon  its  own  responsi- 
bUitv,  which  had  originally  to  be  done 
by  the  individual  hundreds  of  their 
own  knowledge  and  information  upon 
their  oath.  If  we  consider  what  an 
extraordinary  relief  was  afforded  the 
tithings  and  hundreds  bv  this  proceed- 
ing, we  can  onderstand  that  these  inno- 
vations of  practice  were  on  all  sides 
as  wUlingly  adopted  as  was  in  some- 
what later  times  the  inquisitorial 
activity  of  the  paid  officials  on  the 
Continent.  Thus  arose  the  procedure 
before  the  grand  jnir  as  it  continues  to 
the  present  day.    in  this  exercise  of 
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2.  Secondly,  a  consolidation  of  the  police  laws  of  the  Middle 
Ages  was  effected,  primarily  with  the  object  of  making  them 
more  easy  of  individual  application.  Even  where  no  important 
and  material  changes  had  been  made  in  the  statutes  already 
passed,  this  extended  legislation  is  made  ready  to  the  hand 
of  the  justices  of  the  peace,  and  at  the  same  time  extended 
to  new  and  important  spheres. 

The  reatdations  afectina  hibovfr,  for  which  the  justices  of  the 
peace  are  ine  successors  of  ihe  old  justices  of  labourers,  become 
consolidated  into  a  great  system,  connected  both  with  poUce 
and  with  the  poor  law  establishment,  which  was  finally  com- 
pleted in  5  Elizabeth  c.  4.  This  statute  contains  a  long  list 
of  pecuniary  fines  (information  to  be  laid  before  two  justices 
of  tn^  peace,  with  a  share  to  the  informer),  coercive  measures 
to  be  token  against  unemployed  persons,  domestics,  or  those 
belonging  to  industrial  trades,  regulations  affecting  domestic 
service  in  the  country,  rules  affectmg  the  servants'  characters, 
police  jurisdiction  regarding  notice  and  disputes  in  service, 
and  regulations  affecting  the  amount  of  wages  and  hours  of 
labour.  With  this  law  and  that  relating  to  the  poor,  a 
system  of  compulsory  apprenticeship  was  intimately  con- 
nected, which  was  eiiforced  by  order  of  the  justices  of  the 
peace  as  well  against  pauper  boys  and  girls  as  against  their 
masters* 

TVifl  W^^/tVm  nnaifutt  vaf:^hmiAji  and  hp.^^ara  rflQ  Elizabeth 

c.  4),  wnicn  is  connected  with  this,  gave  rise  to  a  compli- 
cated system  of  magisterial  powers  affecting  domicile,  vaga- 


the  oentralized  presentment-duty  it  be- 
came more  and  more  evident  that  the 
function  of  the  bench  was  limited  to 
legal  decisions  (in  this  case  to  the 
inqnixy  whether  the  indictment  is 
founded  well).  The  other  steps  in 
criminal  prosecution  are  only  prop^  to 
be  dealt  with  by  individual  officials. 
Acccndingly  the  method  was  adopted 
which  the  legislature  had  taken  in  the 
case  of  the  office  of  police  magistrate ; 
that  is,  a  devolution  of  certain 

of  tbe  Justices  oi 


.qmm  fppt^   yifl  hftji 


The  Indi- 
undertake 
accordingly:  (1)  the  *< previous  inform 
mation"  by  hearing  the  accused  and 
^e  principal  witnesses  for  the  prosecu- 
tion, that  is,  the  same  matter  as  had 
been  originally  lefk  to  the  hundred  jury 
priwMm  as  preliminary  to  their  verdict. 
(2)  They  decide  upon  this  information 
as  to  the  acceptance  of  any  proposed 
bail.  (S)  They  send  the  matter  they 
have  collected  on  information  to  the 
next  assizes  or  quarter  sessions  (with 


or  without  the  person  of  the  accused), 
to  obtain  there  uie  verdict  of  the  ^^rand 

{'ury.  This  **  commitment "  again  re- 
ieves  the  communities  of  a  wearisome 
duty;  for  ori^naily  the  hundred  was 
obliged  to  present  the  indictment  per- 
sonfQlv  by  twelve  of  their  number. 
(4)  The  justices  of  the  peace  provide 
at  the  same  time  for  the  ftiture  *'  trial 
in  court,"  by  binding  over  the  informer 
and  the  principal  witnesses  to  appear 
on  the  occasion.  This  duty  of  ii^orm- 
ing  and  hearing  witnesses  is  again  only 
an  emanation  of  the  old  duty  of  the 
community  to  present  their  members 
who  have  knowledge  of  the  deed  for 
the  purpose  of  veritatem  dioere  nee 
eelare.  What  accordingly  was  the 
duty  of  the  oonmiunity  individually 
and  collectively  is  now  performed  by 
the  informer  and  the  witness  in  the 
name  of  the  rest.  Thus  arose  the 
practice  of  preliminary  examination  as 
it  now  exists,  and  which  received  a  de- 
sirable assistance  from  the  law  (Coke, 
Inst,  iv.  177). 


^) 
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bonds'  passports,  and  the  payment  of  transport  and  criminal 
expenses. 

The  trade  regulations  of  Elizabeth  (5  Eliz.  c,  4),  introduce 
for  the  civic  trades,  so  /ar  as  they  have  the  character  of  a 
technical  handicraft,  a  seven  years'  apprenticeship,  in  addition 
to  a  magisterial  jurisdiction  of  the  justices  of  the  peace  over 
disputes  between  master  and  apprentice.  8ide  by  side  with 
this  is  continued  the  earlier  legislation  touching  the  manner  of 
carrying  on  certain  trades,  particularly  woollen  manufactures, 
brewery  regulations,  butcher  and  baker  regulations,  and  the 
like,  with  the  intent  to  secure  honest  labour  to  the  pubUc. 

Under  the  Tudors  a  beerhouse  licensing  system^  was  intro- 
duced by  7  Henry  VII.  c.  %  5  and  6  Edward  VI .  c.  26. 
Analogous  is  the  necessity  of  licences  for  buying  up  or  dealing 
in  corn,  butter,  and  cheese,  according  to  6  Elizabeth,  c.  12, 
sec.  2.  (8**) 

As  a  result  of  the  Beformation,  ^  pfinal  legislation  is  set  on 
foot  against  papists,  conventicles,  and  dissenters,  attOT 
ElizabetJi — a  peculiar  province  and  one  that  offends  our 
religious  ideas, — ^the  application  of  the  penalties  oi  prsemunire, 
and  in  many  cases  even  of  high  treason,  to  religious  noncon- 
formity, and  the  inflicting  of  pecuniary  fines  to  enforce  ex- 
ternal conformity.  This  penal  system  was  at  first  directed 
against  the  papists,  but  afterwards  also  against  the  sects  which 
diissented  from  the  State  Church.  (8®) 


(^)  The  foUowing  may  be  noticed  as 
sap^lementary : — 

The  system  of  the  reflations  affect- 
ing labour  developed  itself  under  tbe 
Tudonrto  a  legislative  machinery  bound 
up  intimately  with  police  and  poor  laws. 
This  magisterial  treatment  of  **  labour 
for  hire"  attains  its  culminating  point 
in  the  sttft.  5  Elizabeth  o.  4  (which  in 
the  main  is  still  in  force),  ifiterspersed 
with  a  long  list  of  rules  for  seryante, 
labourers,  and  artificers. 

The  licensing  system  for  public- 
houses  18  new.  By  5  and  6  Edward 
YL  c.  25,  two  justices  of  the  peace 
may  prohibit  the  sale  of  beer  in  low 
houses  and  taps,  and  allow  no  alehouse 
which  has  not  been  pubKcljr  licensed 
at  the  sessions  and  by  two  justioee  of 
the  peace.  **  And  that  the  said  justices 
of  the  peace  shall  take  bond  and  surety 
from  tmie  to  time  by  recognizance  of 
such  as  shaU  be  permitted  to  keep  any 
common  alehouse  as  well  for  and  against 
the  using  of  tmlawful  games  as  also 
for  the  maintenance  of  good  order." 
The  quarter  sessions  shall  further  in- 
vestigate whether  any  act  has  been 
conmxitted  by  the  iimkeepers   which 


justifies  a  forfeiture  of  the  security 
they  have  given. 

A  new  subiect  of  legislation  is  the 
regcdation  of  the  government  of  prisons. 
The  houses  of  correction  had  from  the 
first  served  the  purposes  of  the  police 
in  supplementing  the  poor  law  adfmini- 
stration,  and  for  tiiose  averse  to  labour, 
beggars,  runaway  servants,  and  vaga- 
bonds (Ooke,  Inst.,  ii.  725-732).  'Rie 
old  county  prisons,  on  the  other  hand 
which  legally  belong  to  the  ordinary 
administration  of  criminal  justice,  stiU 
remain  under  the  inspection  of  the 
sheriff  whose  right  was  expressly  con- 
finned  by  14  Edward  III.  c.  10,  19 
Henry  Vn.  c.  10,  23  Henry  VHI.  c.  2. 

(3*^)  The  single  acts  that  are  of  prac- 
tical importance  for  this  period  are: 
*'  Agnus  Dei**;  the  importation  of  church 
pictures,  crosses,  etc.,  threatened  with 
the  penalties  t>f  jprssmuntre  (13  Eliz.  c 
2,3,7,17;23EUz.o.lsec.2).  <' Books 
and  relics ;  **  two  justices  of  the  peace 
shall  search  for  Catholic  books  and 
relics,  and  destroy  them  when  found; 
crucifixes  are  to  be  broken  at  the 
quarter  sessions.  *'  Jesuits  and  priests  " 
(27  Eliz.  a  2.  sec.  18>    "  Impugning 
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All  these  functions  were  committed  sometimes  to  one,  some- 
times to  two,  or  in  rarer  cases  to  three,  four,  and  six  justices 
of  the  peace.  The  point  of  view  was  in  this  respect  an 
empirical  one,  according  as,  from  the  nature  of  the  business, 
the  assistance  of  a  justice  of  the  peace,  learned  in  the  law,  was 
considered  advisable,  or  for  other  reasons  a  mutual  control 
was  preferred. 

But  as  in  the  German  system  the  institution  of  a  bench  of 
Justices  proved  impracticable  for  dealing  with  petty  cases,  so^  in 
England  the  experience  was  made  in  every  g^neraticm,  that  the 
system  of  trial  by  both  judge  and  jury  was  impracticable  for 
the  majority  of  petty  criminal  cases.  The  preceding  period 
had  as  far  as  possible  avoided  any  open  deviation  from^  it. 
The  summary  penal  powers  of  the  justices  of  the  peace  were 
in  those  days  hidden  under  their  extensive  right  of  arrest 
until  the  next  session,  and  other  indirect  measures,  which 
in  fact  actually  involved  a  penalty.  With  this  period  a  power 
of  summary  conviction  comes  into  direct  prominence.  Even 
in  the  above-mentioned  groups  of  legislation  numerous 
punishments  before  one  or  twa  justices  of  the  peace  are 
included,  which,  after  the  era  of  the  Stuarts,  increase  to  an 
almost  unlimited  extent. 

8.  Thirdly,  the  office  of  justice  of  the  peace  becomes  the 

SVferinUndiriq  m/JXfistrature    over   the    rmy^l^  fnrmfiA  pqf^nh^jq/. 

8tf8tem,  embracing  the  discretionary  powers  over  the  local  yL  5yi, 
police,  the  poor  law,  the  highways,  and  local  taxation.  The  ^ 
local  officers  are  under  the  specially  regulated  contrc^  of  the 
justices  of  the  peace,  whose  quarter  sessions  form  a  general 
court  of  appeal  for  complaints  of  the  administration.  The 
sessions  of  the  justices  of  the  peace  acquire  more  and  more 
completely  the  position  of  a  district  board,  discharging  by  its 
orders  a  mass  of  administrative  business,  which,  according  to 
the  various  nature  of  the  various  objects,  is  sometimes  com- 
mitted to  the  quarter  sessions,  sometimes  to  a  smaller  com- 
mittee, and  sometimes  to  two,  or  even  to  one,  justice  of  the 
peace.  They  appoint  the  staff  of  overseers  of  the  poor,  and 
now  that  the  courts  leet  were  in  a  state  of  decay,  as  a  rule 
the  constables  of  the  parishes  also.  (8*^) 


sapremaoy; "  persons  over  sixteen  years 
of  age  who  keep  away  from  chnnui  for 
longer  than  a  month,  or  who  dispute 
the  royal  sapremaoy,  or  attend  conven- 
ticles, to  be  arrested  by  a  justice  of  the 
peace,  until  they  conform  (35  Eliz.  c. 
4  see.  1^.  **  Maintaining  tiie  Pope's 
jurisdiction  " :  punishment  of  prKmn- 
nire  5  (Eliz.  c.  1.  sees.  2  and  15 ;  28 
Eliz.  c  1,  sec.  2).  <<Mass":  the  cele- 
bration or  hearing  of  a  mass  to  be 


punished  with  two  hundred  [one  hun- 
dred] marks  and  imprisonment  for  a 
year  (23  Eliz.  c.  1.  sec.  4).  The  simple 
**not  repairing  to  Church"  without 
weighty  excuse  belongs  to  the  cogni- 
zance of  a  single  justice  of  the  peace 
(23  Eliz.  c.  1.  sec.  5). 

(3*)  The  substructure  of  the  parish 
and  its  subordination  to  the  justices  of 
the  peaceand  the  central  administration 
is  described  below  in  Chapter  xxxvi. 
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All  larger  powers  were  altogether  comprised  in  the  periodi- 
cally constituted  .commissions,  which,  after  being  again  in  the 
year  1590  revised  by  the  courts  of  the  realm,  adopted  the  form 
which  they  have  retained  until  this  day.  These  commissions, 
analogous  to  those  of  the  itinerant  justices,  establish  by  their 
uniformity  a  fixed  constitution  of  the  magisterial  office, 
which,  amidst  all  the  vicissitudes  of  political  tendencies, 
became  an  important  guarantee.  All  the  more  necessary  did 
the  retention  of  the  royal  right  of  appointment  appear, 
which  was  again,  in  27  Henry  YIII.  c.  24,  categorically 
insisted  upon. 

lY.   The    participation    of   the    counties    and   municipal 
boroughs  in  assessing  and  raising  the  patUatntntatg  taxes 
remains  primarily  unchanged.     The  internal  independence 
and  consolidation  of  the  parochial   life    became  materially 
enhanced  owing  to  a  new  system  of  local  taxation,  which  has 
now  become  the  chief  basis  of  the  English  parochial  con- 
stitution, and  to  which,  as  being  a  permanent  and  principal 
creation  of  the  royal  ecclesiastical  regime,  we  shaU  again  refer 
at  the  close  of  the  period  (Chapter  xxxvi.).    We  must  point 
out  here  in  anticipation  thus  much,  that  it  was  owing  to  the 
statutes  of  this  age  that  the  parish  first  became  an  indepen- 
dent and  living  member  of  the  political  system.    As  church 
and  parsonage  were  the  centre  of  the  ecclesiastical  parish,  so 
also  the  poor-law  and  highway  officers,  and  the  poor  rates 
and  highway  rates  were  the  living  bond  that  imited  parish 
and  State  together.     The  vestries  with  their  rate  meetings 
and  elections  of  officers  receive  an  impulse  to  reconstruct 
governing  parochial  committees  and  to  independent  activity 
in  diverse  directions.    For  the  independent  life  of  the  small 
parishes  the  period  of  the  Tudors  is  in  a  certain  sense  the 
normal  era.  (4) 

Y.  Lastly,  the  mttntttpal  %S%tm  of  ^Z  botouglbt  is  a  creation 
composed  of  these  elements  in  which  the  more  modem 
parochial  system  coincides  with  the  older  judicial  and  police 
system.  In  the  municipal  parishes  the  system  of  church- 
wardens, overseers  of  the  poor  and  highways,  and  the  rating 
connected  therewith,  was  established  just  as  in  the  rural 
parishes.  But  this  new  creation  went  its  own  way  without 
any  connection  with  the  old  borough  government,  which  was 

(4)  Touching  the  developmenl  of  the  the  emaU  pitfochial  life.    And  then 

conatitation  of  the  pariflhee,  see  below,  the  system  of  oommmial  taxation,  the 

Chapter  xxxvi.  The  oharacteristic  fea-  liabilitj  of  all  oooapiers,  without  re- 

tuies  in  this  new    creation  are  Hie  gard  to  freehold  or  copyhold,  property, 

local  offices :  churchwardens,  overseers  hire,  or  rent.    The  aggreg&te  of  the 

of  the  poor,  overseers  of  the  highways,  households  became  thus  on  this  lowest 


and  the  old  constables,  who  now  form      step  drawn  in  principle  into  the  publio 
a  system   of  personal  activity,  each 
mutually  supplementing  the  other,  in 
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developed  out  of  the  court  leet,  and  served  for  the  judicial  and 
police  administration,  for  the  office  of  justice  of  the  peace  and 
the  constitution  of  the  jury,  as  well  as  for  the  administration 
of  the  older  landed  property  of  the  town.  Through  this 
separation  the  municipal  regime  became  more  and  more 
isolated,  and  this  isolation  was  particularly  favourable  to  the 
continuous  formation  of  smaller  bodies.  The  court  leet  had, 
as  a  rule,  little  to  do  any  longer ;  its  current  activity  lay  in 
the  hands  of  the  justices  of  the  peace.  For  the  administration 
of  the  old  urban  property  there  still  existed  a  town  council, 
etc.,  but  this  government  was  in  most  cities  unimportant. 
This  actual  condition  of  things  now  became  legally  nxed  by 
charters  of  incorporation.  The  newly  granted  charters  of 
this  period  often  put  the  municipal  government  and  some- 
times also  the  parliamentary  franchise  into  the  hands  of 
committees  or  common  councillors,  who  were  appointed  the 
first  time  by  the  Grown,  and  afterwards  supply  their  number 
by  co-optation.  The  election  of  the  municipal  officers  is 
conducted  by  a  smaller  committee  of  capital  burgesses,  a 
governing  body,  or  a  select  body,  which  mis  up  its  number 
by  co-optation.  Where  the  charter  does  not  sanction  it,  a 
right  of  this  description  can  also  be  established  by  ''  statutes, 
prescription,  or  old  custom."  The  evU  result  of  this  principle 
of  incorporation  was  the  arbitrary  formation  of  the  body  of 
citizens,  which  excludes  the  burgesses  who  were  entitled 
according  to  the  old  oivio  constitution,  and  in  an  equally 
arbitrary  manner  admits  foreigners  to  honorary  citizenship. 
Thus  was  the  way  prepared  for  that  condition  of  things 
which,  under  the  Stuarts,  made  the  municipal  corporations 
the  principal  theatre  of  party  struggles  and  of  violent 
encroachments  of  the  government.  (5) 

(5)  Ab  to  the  eonstitution  of  boioughs,  smbseryient  to  the  Grown.  The  political 

o/.  Gneistp  *' Gtesch.  d.   Self-Govern-  ffOTernment  shows  also  an  inclination  to 

ment,"  31S-325.    There  were  at  this  decide  according  to  this  view  all  doabts 

time  fifty-fonr  oharters  of  incorporation,  which  arise  with  re|;ard  to  the  franchise, 

forty-three  charters  of  non-incorpoia-  An  opinion  of  the  justices,  rendered  to 

tion,  granted  to  different  towns.    The  the  F^vy  Council  in  Michaelmas  term, 

basis  of  the  **  corporation  **  is  not  the  40, 41,  Elizabeth,  was  therefore  impor- 

whole  dvio  community,  but  a  smaller  tant    in  its  consequences,  by  which 

body,  the  election  or  co-optation  of  was  declared  the  legality  of  select 

which  is  left  to  usage  or  especial  pro-  bodies,  the  powers  of  the  same  to  make 

yisions,  and  which  obtains  the  rights  by-laws,  the  recognition  of  ^^ong  usage" 

of  a  jitfistic  penona.    We  cannot  as  in  such  matters,  and  the  admissibility 

yet  assume  an  intentional  tendency  to  of  an  election  of  municipal  officers  by 

a  malformation  of  civic  constitutions,  a   committee   or  a  common  council. 

Nevertheless,  a  govenmiental  system  Contempt  for  the  political  importance 

already  appears,  which,  by  means  of  of  the  inferior  burgesses,  over-estima- 

the  boroughs  dependent  on  the  Crown,  tion  of  the  permanent  influence  of  the 

endeavours  to  keep  the  Lower  House  Crown  upon  the  small  townships,  but 

in  harmony  with  tne  political  govern-  especially  the  adherence  to  old  custom, 

ment;   and  for  that  purpose  creates  were  the  reasons  for  allowing  this  state 

new  boroughs,  which  were  presumably  of  things  to  continue. 
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Apart  from  this  weak  point  the  legislation  of  the  Tudors 
shows  in  this  province  also  a  permanent  gain.  The  new 
elements  of  the  commmiity  combine  with  the  already  existing 
institutions  for  the  maintenance  of  the  peace,  and  form  in 
combination  an  important  member  of  the  life  of  the  commu- 
nity, and  a  primary  basis  of  the  State,  to  which  I  shall  recur 
at  the  close  of  the  period  (Chapter  xzxvi.). 


CHAPTER  XXXn, 

^l^e  $tostess  of  ti^e  ^atliatnmtats  (EDonstitution. 

As  the  living  roots  of  the  free  constitution  live  on  in  the 
parochial  system,  so  their  fusion  in  Parliament  also  continues. 
All  that  is  changed  is  (as  in  the  fifteenth  century)  attributable 
to  a  shifting  of  the  factors  of  force,  which,  in  consequence  of 
the  decay  of  the  great  nobles,  and  of  the  reformation  and 
social  conditions  of  the  times  tend  now  again  to  the  advantage 
of  the  Crown.  The  "King  in  Parliament"  of  the  sixteenth 
century  resembles  more  the  political  system  existing  under 
Edward  III.,  than  the  conditions  as  they  existed  under  the 
house  of  Lancaster.  The  executive  appears,  as  formerly,  in' 
the  shape  of  a  monarchy,  surrounded  by  its  more  or  less 
intimate  counsellors,  in  the  three  customary  gradations. 

I.  W^t  (iTontfnual  (STouncil^  now  called  Wf^t  ^ttbg  (iTouncfly 
combines  the  Cabinet  Council  and  Privy  Council  in  one  body, 
with  the  King  for  a  personal  president.  The  Privy  Council 
is  now  again  the  seat  of  the  actual  government,  the  advising 
council  of  the  King  in  the  exercise  of  his  prerogatives,  formed 
according  to  his  &ee  choice,  partly  of  spiritual  and  partly 
of  temporal  peers,  partly  of  members  of  the  Lower  House, 
and  partly  of  mere  professional  officials.  The  latter,  as  such, 
have  indeed  no  longer  a  voice  in  the  Magnum  Consilium  of 
the  magnates;  but  the  importance  of  the  royal  office  had 
increased  so  much  with  the  restoration  of  the  monarchical 
form  of  government,  that  Henry  VIII. 's  rules  of  precedence 
give  to  the  great  officers,  if  they  are  also  peers,  precedence 
over  the  dukes.  By  the  increase  of  power  that  accrued  to 
the  Crown  as  a  consequeuce  of  the  Reformation,  the  Privy 
Council  attained  such  an  enlarged  sphere  of  action,  that  it 
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requires,  as  being  the  source  of  a  new  administrative  law,  a 
special  description  (Chapter  xxxv.).  (1) 

II.  'W^  ittagnum  (SToncflium  of  the  prelates  and  barons, 
the  Upper  House,  has  passed  over  into  the  epoch  of  the  Tudors 
as  an  hereditary  council  of  the  realm.  Henry  YII.  could  only 
summon  to  his  first  Parliament  twenty-nine  temporal  lords, 
and  among  them  many  recently  ennobled.  Others  were  later 
restored  to  their  rank,  and  partly  also  to  their  estates,  and 
until  Elizabeth's  death  the  temporal  peers  were  moderately 
augmented,  so  that  the  number  of  earls  had  at  one  time  been 
raised  to  nineteen,  and  that  of  the  barons  to  forty-one.  To 
these  were  added  one,  two,  or  three  dukes,  marquises,  and 
viscounts  respectively.  The  aggregate  number  of  the  newly 
created  peerages,  as  well  as  of  those  advanced  in  rank,  is  given 
as  follows : — under  Henry  VII.,  twenty ;  under  Henry  VHI., 
sixty-six ;  under  Edward  VI.,  twenty-two ;  under  Mary,  nine ; 
and  under  Elizabeth,  twenty-nine.  The  Tudors  restrict  their 
creations,  with  scarcely  an  exception,  to  the  old  knightly 
families.  Only  once  did  the  aggregate  of  the  temporal  peers 
under  the  Tudors  reach  the  number  of  sixty.  The  alteration 
in  the  state  of  things  was  here  most  apparent  owing  to  the 
disappearance  of  the  organized  military  forces  of  the  great 
barons.  The  Upper  House  had  thus  in  a  certain  sense 
returned  to  the  conditions  existing  in  the  fourteenth  century. 
The  centre  of  the  State  lies  again  in  the  Privy  Council,  and 
the  influence  of  the  peers  principally  in  their  being  called  to 
fill  the  chief  offices  of  State.  It  was  in  this  brilliant  nobility, 
that  had  now  become  recognized  as  hereditary,  as  well  as  in 
the  bishops,  who  could  be  deposed  at  will,  that  the  requisite 
majorities  were  found  for  the  violent  deeds  of  Henry  VIII.,  as 
weU  as  for  the  changes  of  religion  of  Henry,  Edward,  the 


(1)  The  memben  of  the  council 
belong  to  Parliament  partly  as  being 
peers,  partly  as  deliberating  members 
of  the  Upper  House,  and  partly  as 
elected  members  of  the  Lower  Honse. 
The  jnstioes  of  the  realm,  the  attorneys- 
general,  and  others  are  now  only  sum- 
moned as  legal  advisers  of  the  Upper 
House  with  the  customary  writ  **ad 
trackmdum  nobiscum  et  cum  emterU  de 
eofuiUo  nottro;"  whilst  the  writ  of 
summons  of  the  peers  ran  **  ctd  tractan' 
dftm  ncbiscum  et  cum  cateris  PredatU, 
MagnatibuSf  et  Proeeribw,**  Their 
names  were  in  the  writs  always  placed 
after  those  of  the  peers.  In  the  statute 
of  precedence  (31  Henry  YIII.  c.  14),  a 
separate  place  was  assigned  to  them  in 
the  Upper  House  outside  the  ranks  of 
the  voting  peers.    The  members  of  the 


Lower  House,  who  are  honoured  with 
an  o£Qce  in  the  Privy  Council,  take  on 
the  other  hand  a  distinguished  position, 
and  are  frequently,  as  a  smaller  com- 
mittee, entrusted  with  the  decision  of 
important  political  questions.  In  85 
Elizabeth,  on  the  10th  April,  1598,  the 
Queen  expresses  her  displeasure  on 
account  of  ''irreverence  towards  the 
members  of  the  Privy  Council  who  are 
to  be  considered  as  her  'standing 
councillors '  in  contradistinction  to  the 
temporary  members  of  Parliament" 
(Parry,  284).  In  6  Mary,  the  Lord 
Chancellor  appeared  with  other  lords 
in  the  Lower  House,  and  took  his  seat 
in  the  place  set  apart  for  privy  coun- 
cillors; whereupon  the  Speaker  left  his 
chair  and  took  his  place  with  the  privy 
councillors  (Parry,  218). 


474 


Constitutional  History  of  England. 


Catholic  Mary,  and  the  Protestant  Elizabeth.  A  permanent 
influence  was  exercised  also  upon  it  by  the  Beformation, 
which  caused  the  disappearance  of  a  fixed  number  of  twenty- 
six  regularly  summoned  abbots  and  two  priors.  In  the 
Parliament  of  the  18th  April,  1589,  only  twenty  spiritual  peers 
appear,  as  against  forty-one  temporal;  but  both  sides  are 
affected  by  the  same  spirit,  which  on  the  Continent  made  the 
nobility  subservient,  by  attracting  it  to  the  Court,  and  by  pre- 
ferring it  to  the  great  offices.  For  more  than  a  century  the 
nobility  ceases  to  represent  the  rights  of  the  nation.  Inflnence 
and  pre-eminence  in  all  that  had  a  charm  in  those  days,  was 
now  dependent  upon  the  royal  favour,  to  gain  which  the  old 
families  vied  with  the  newly  created  favourites.  (2) 

III.  'STj^e  (2Doniposttfoii  of  Hf^z  lisbatx  l^ouse  was  but  little 

changed  in  the  transition  from  the  Middle  Ages  to  the  age  of 
the  Tudors.  Certain  extensions  were  made  by  the  fact  that 
under  Henry  VIII.  27  members  of  Parliament  for  Wales  were 
added,  as  well  as  seven  members  for  the  county  palatine  and 
the  city  of  Chester,  which  had  now  become  incorporated  with 
the  parliamentary  constitution.  Still  more  owing  to  the  fact 
that  a  number  of  older  boroughs  were  restored,  and  other  new 
ones  summoned;  under  Edward  YI.,  22;  under  Mary,  14; 
under  Elizabeth,  62  fresh  members.  The  increase  and  the 
constitution  of  the  body  down  to  the  close  of  the  period  is 
discernible  in  the  parliamentary  writs  at  James  I.'s  accession, 
to  whose  first  Parliament  467  members  were  summoned; 
among  them  231  knights,  140  esquires,  71  gentlemen,  nine 
merchants,  one  mayor,  nine  aldermen,  four  doctors  of  law,  and 


(2)  The  spiritual  peerage  is  re- 
stricted, since  the  aoolition  of  the 
monasteries,  to  the  archbishops  and 
bishops.  The  abbots  sat  for  me  last 
time  in  the  Upper  House  on  the  28th 
June,  1539  (31  Henry  Vm.).  The 
Abbot  of  Westminster,  who,  under 
Mary,  was  alone  reinstated,  sat  at 
the  beginning  of  Elizabeth's  reign 
for  one  day  in  Parliament,  that  is, 
on  the  8th  May,  1559.  The  Act  of 
Uniformity  (1  Elizabeth,  c.  2)  was 
passed  in  spite  of  the  opposition  of  aU 
the  bishops,  for  whicn  reason  the 
spiritual  lords  were  passed  over  in 
silence  in  the  preamble  to  the  statute. 
As  early  as  7  Henry  VII.,  the  justices 
had  declared  that  the  King  might  hold 
a  Parliament  without  all  the  spiritual 
lords  (Ooke,  Inst.,  ii.  585-587).  With 
regard  to  the  personal  position  of  the 
temporal  peers,  it  is  worthy  of  note 
that  Henry  VIIL's  harshness  displayed 
itself  pre-eminently  upon  the  &vonrites 
he  had  himself  raised  up,  whilst  other* 


wise  he  proved  himself  to  his  temporal 
peers  (many  of  the  younger  of  whom 
had  been  his  feudal  wards)  a  benevo- 
lent, generous,  and  obliging  lord.  But 
the  breach  in  the  position  of  the  old 
ruling  class  is  nowhere  more  clearly 
visible  than  in  the  fact  that  the  right 
of  a  peer's  jurisdiction,  which  had  been 
with  difficulty  attained,  had  become 
almost  a  fHmUgi'mn  odiosttm.  The 
ordiuary  procedure  by  impeachment 
makes  way  for  the  6»2Z<  of  aUctinder  by 
which  the  King  causes  his  faUen 
favourites  to  be  condemned  in  legal 
form.  Placed  in  an  intermediate  posi- 
tion between  the  royal  will  and  a  con- 
senting majority  of  the  Commons,  the 
hereditary  council  of  the  Grown  dares 
to  o£fer  no  more  opposition.  With 
regard  to  the  competence  of  the  Upper 
House,  its  position  as  a  Court  of 
Appeal,  on  a  writ  of  error,  although 
fallen  into  oomparative  disuse,  was 
expressly  confirmed  by  27  Elizabeth, 
c.  8. 
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one  Serjeant  of  law.  In  spite  of  the  growing  power  of  the 
royal  prerogative,  the  c(nnmunm  feel  themselves,  in  the  face  of 
the  ever-increasing  money  demands,  upon  firmer  ground  than 
the  temporal  and  spiritual  peers.  The  whole  weight  of  the 
public  activity  of  the  landed  interests  and  their  influence  in 
the  parUamentary  elections,  falls  upon  the  military  and  police 
administration.  The  influential  participation  in  the  affairs  of 
State  is  now  accordingly  centred  in  the  commissions  of  the 
I)eace.  At  the  head  of  the  commission  there  regularly  stood 
as  custoB  rotvloTum  (at  the  same  time  geneMlly  in  the  capacity 
of  lord  lieutenant  of  the  militia),  a  temporal  lord  of  Parlia- 
ment, with  a  large  number  of  ''  gentlemen." 

This ''  gentry,"  as  each  generation  passed  by,  widened  its 
circle,  in  proportion  as  property  and  the  public  position  upon 
which  it  was  based  became  more  extended.  In  another  direc- 
tion the  number  of  freeholders  increased  in  consequence  of  the 
secularization  of  the  monasteries,  the  divisibility  of  landed 
estates,  and  the  freedom  of  devise  by  will  after  Henry  YIII. 
Still  more  had  the  improving  agriculture  and  trade  in  those 
towns  that  had  become  wealthy,  increased  the  ground  rent  of 
the  smaller  ones.  The  middle  classes  in  the  towns  increased 
by  the  rise  of  trade  and  commerce,  favoured  by  the  care  taken 
of  guilds,  labourers'  unions,  and  companies,  and  by  the  pro- 
vision made  for  assuring  to  them  a  certain  livelihood  and  fair 
trade.  An  indirect  recognition  of  the  importance  of  the  Lower 
House  is  shown  also  by  the  fact  that,  in  important  crises,  the 
Tudors  begin  to  exercise  a  personal  influence  upon  the  elec- 
tions. Aq  innovation  of  tiie  times  has  been  introduced  in 
the  election  of  the  Speaker,  who  is  now  appointed,  as  a  rule, 
by  the  King,  and  accepted  by  the  consent  of  the  House,  in 
order,  it  is  alleged,  to  avoid  loss  of  time  in  disputing  (Coke, 
Inst.,  iv.  p.  8).  Bepugnant  as  was  the  enhanced  position 
of  the  Lower  House  to  the  statesmen  and  ecclesiastics  of  the 
age,  yet  the  Tudors,  in  the  few  cases  of  any  serious  collision, 
yielded  in  this  direction,  and  particularly  in  the  voting  of 
money,  and  the  question  of  monopolies.  It  did  not  escape 
their  comprehension  that  the  local  unions  gained  an  increas- 
ing independence  by  reason  of  their  self-activity  and  money- 
voting  powers,  and  that  the  royal  government  must  find  its 
strength  by  being  in  accordance  with  the  national  spirit  and 
with  the  right  needs  of  the  country.  (8) 


(3)  In  the  Beforaiation  Parliament 
of  Henry  VIII.,  there  sat  298  members. 
On  important  occasions  of  this  kind 
the  Tndors  did  not  scrapie  to  exercise 
their  personal  influence  npon  the  elec- 
tion. In  7  Edward  YI.,  the  sheriils 
of  the  yarions  coanties  were  even  com- 


missioned to  retnm  certain  persons 
who  had  been  designated  by  the  King. 
In  2  Maiy,  the  order  to  the  sheri& 
was  that  they  should  return  from  the 
counties  and  towns,  men  **  of  the  wise, 
grave,  and  Catholic  sort"  The  number 
of  Court  officials  and  such  like  depen- 
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This  position  of  the  King  in  Parliament  is  proved  also  in 
detail;  when  the  three  fimdamental  provinces  of  Parliament, 
viz.  legislation,  taxation,  and  administrative  control  are 
examined. 

1.  The  legislation  by  Parliament,  under  Henry  VII.,  began, 
which  recognized  the  title  to  the  throne,  or  rather  re-created 
it.  The  succession  of  aU  five  monarchs  of  the  house  of  Tudor 
was  based  upon  parliamentary  statutes.  The  work  of  refor- 
mation was,  in  all  its  most  important  details,  brought  about 
by  the  resolutions  of  the  Parliament  convened  on  the  8rd  of 
November,  1529,  and,  in  fact,  principally  by  motions  of  the 
Lower  House ;  the  whole  of  the  later  acts  of  supremacy  and 
uniformity  are  likewise  due  to  parliamentary  legislation.  The 
dynasty  could  just  as  little  dispense  with  the  full  co-operation 
of  Parliament  for  its  work  of  reformation,  as  the  ruling  princes 
of  Germany  could  with  their  Landstdnde.  The  century  of 
the  Tudors  is  more  parliamentary  than  any  preceding  one,  in 
so  far  as  no  Parliament  ever  had  more  important  problems 
to  solve,  especially  in  regard  to  ecclesiastical  affairs.  It  was 
now  the  established  legal  opinion  that  the  estates  were  only 
permanently  bound  by  what  they  had  joined  in  enacting.  Still 
more  firmly  rooted  was  the  idea  that  what  had  once  become 
law  by  the  joint  action  of  the  three  estates,  could  only  be 
again  altered  with  theur  consent.  AU  important  measures  in 
Church  and  State  were  thus  brought  into  the  sphere  of  par- 
liamentary legislation.  Bills  which  were  initiated  by  the 
Crown  were  indeed  accepted  as  a  rule.  When,  however,  in 
1682,  the  Lower  House  on  one  occasion  rejected  a  bill,  Henry 
YIII.  surlily  submitted,  but  without  further  attempts.  Several 
instances  of  the  kind  follow  under  Edward,  Mary,  and  Eliza- 
beth. The  statute  81  Henry  YIII.  c.  8,  certainlv  contained 
a  far  extending  recognition  of  the  legal  sanction  of  royal  ordi- 
nances ;  but  its  declared  intent  was  only  the  maintenance  of 
certain  rules  in  reUgious  matters.    That  no  further  meaning 


dent  persoDB  was  also  under  Elizabeth 
a  oonsiderable  one.  Her  influential 
ministerB,  such  as  Hatton,  Enollys, 
and  Robert  Cecil,  not  only  sat  in  the 
House,  but  also  took  a  lively  share  in 
the  debates.  These  members  were 
able  with  the  greater  ease  to  gain  an 
influenoe,  as  the  sittings  of  tbe  House 
were  not  very  numerously  attended. 
Even  in  important  debates  at  most 
200  to  250  were  usually  present.  A 
list  of  the  boroughs  represented  in  par* 
liament  since  1  Henry  YIII.  is  given 
in  the  "  Pari.  Historv,"  vol.  vi.  The 
regular  leadership,  .which  the  knights 
of  the  shires  had  taken  upon  them- 


selves in  the  Lower  House  in  the 
fifteenth  century,  has  now  ceased,  in 
consequence  of  tiie  dictatorial  position 
of  the  monarchy.  With  the  abatement 
of  party  struggles,  the  municipal 
members  appear  aU  the  more  as  re- 
presentatives of  material  and  local 
interests.  It  is,  however,  a  symptom 
of  a  growing  political  influence,  that 
we  now  frequently  find  strangers  to 
the  city  canvassing  for  municipal  par- 
liamentary seats,  in  all  which  oases,  the 
limitation  of  the  legal  eligibility  was 
easily  evaded  by  a  grant  of  the  freedom 
of  the  borough. 
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lay  concealed,  is  shown  by  the  proviso,  "that  no  one  be 
injured  in  real  estate,  in  liberty,  or  in  person,  nor  the  laws 
and  customs  of  the  realm  subverted  thereby."  Moreover, 
this  statute  was  repealed  with  all  haste  in  1  Edward  YI. 
Elizabeth  issued  more  numerous  ordinances,  but  their  con- 
stitutional validity  must  be  determined  according  to  the  cus- 
tomary principle  of  a  concurrent  legislative  power.  There 
is  nothing  to  be  seen  of  any  tendency  to  evade  Parliament  by 
ordinances.  Mary  herself  indignantly  cast  into  the  fire  a  ser- 
vile book  advocating  this  practice.  When  in  14  Elizabeth  a 
bill  touching  the  rites  and  ceremonies  of  the  Church  had  been 
read  a  third  time,  the  Queen  declared  to  the  House,  through 
the  Speaker,  that  "  No  bills  concerning  religion  shall  be  pro- 
posed or  received  into  this  House,  unless  the  same  be  first 
considered  and  approved  by  the  clergy.*'  This,  however, 
referred  to  the  initiative  of  the  legislature  touching  the  internal 
affairs  of  the  Church,  and  actually  formed  a  new  province,  as 
to  which  no  precedent  could  be  found  for  tiie  co-operation  of 
Parliament.  On  the  contrary,  the  interference  of  the  Com- 
mons with  the  internal  administration  of  the  Church,  ists  well 
as  all  taxation  of  spiritualities,  had  been  always  energetically 
rejected.  According  to  the  constitutional  precedents  of  older 
times,  Elizabeth's  ordinances  (:mde  supray  p.  468)  'can  be 
proved  to  be  constitutional.  Never  has  any  change  in  the 
customary  civil  or  criminal  law  by  means  of  ordinances  been 
mooted.  Many  of  them  are  based  upon  express  authoriza- 
tion by  previous  statutes ;  others,  again,  upon  their  ecclesias- 
tical power,  such  as  the  ordinance  against  the  conventicles 
(prophesyings),  and  the  decrees  of  the  censorship  of  the  press ; 
others  upon  feudal  and  military  prerogative,  «.s  the  ordmance 
concerning  the  length  of  swords,  the  prohibition  of  the 
export  of  provisions  to  the  enemy.  Elizabeth,  indeed,  on 
principle,  asserted  her  right  to  make  laws  in  the  new  pro- 
vince of  religious  affairs,  without  the  add  of  Parliament ;  but 
at  last,  though  with  many  assurances  that  it  was  unneces- 
sary, she  caused  even  the  Thirty-nine  Articles  to  be  sanc- 
tioned by  Parliament,  (a) 


(a)  The  parliamentary  leeialation  was 
inaugurated  by  the  Act  of  Parliament 
at  the  aoceflaion  of  Henry  YII.,  de- 
claring that  the  hereditary  poBsesBion 
of  the  Grown  of  England  shall  be, 
stay,  and  remain  in  Benry  and  the 
heirs  of  his  body.  In  the  Pope's 
letter  there  was  added,  **Neo  non  De- 
ereto  Statuto  et  Ordinatione  ipsuis 
Anglim  Begni  trium  Statutuwny  in  imo 
eonventu  Parliamento  nuneupato"  The 
holding  of  Parliaments  was,  according 


to  fonner  eastern,  left  to  the  discretion 
of  the  Grown ;  frequently  it  was  sus- 
pended for  a  nfimoer  of  years.  But, 
on  the  other  hand,  it  became  ever  more 
frequently  the  custom  to  prorogue  the 
sessions  of  the  Parliament,  when  once 
convened,  to  the  following  year.  Only 
with  the  Reformation  Parliament  did 
an  inclination  of  both  Houses  arise  to 
delegate   to   the   King  extraordinary 

g>wers  and  even  legislation  itself.  The 
eformation  Parlifmient  declared  with- 
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2.  The  right  of  voting  money  supplies  is  also  undisputed. 
The  seven  Parliaments  of  Henry  VII.  and  the  first  five  Par- 
liaments of  Henry  YIII.  had  the  voting  of  subsidies  for  their 
chief  object.  After  Henry  YI.  the  tonnage  and  poundage  had 
been  granted  to  the  King  for  his  life,  and  the  hereditary 
revenue  so  far  strengthened  as  to  allow  of  the  current  needs 
of  the  executive  being  more  easily  covered  without  subsidies. 
Moreover,  the  right  of  the  estates  of  the  realm  to  vote  supplies 
had  been  for  two  whole  centuries  so  firmly  established  that 
the  first  attempts  at  arbitrary  power  of  Henry  YH.  and  Henry 
YIII.  conjured  up  a  dangerous  resistance.  The  Parliaments 
of  Henry  YIII.  showed  themselves  in  the  main  so  compliant, 
that  this  King  is  said  to  have  raised  more  subsidies  than 
all  his  predecessors  together.  Prompted  by  the  feeling  that 
the  King  required  great  means  for  great  objects,  later  on 
most  extraordinary  supplies  were  voted,  though  not  indeed 
quite  as  much  as  Henry  demanded.  When  Parliament  did 
not  directly  grant  more,  it  indirectly  allowed  an  abuse  of 
administrative  power  to  be  put  in  force  against  individuals, 
by  so-called  "  benevolences,"  which  were  impressed  upon  capi- 
talists by  the  council,  by  special  commissioners,  and  by 
enforced  service  in  the  militia.  This  species  of  compulsory 
loans  (with  or  without  definite  prospects  of  repayment),  which 
was  introduced  under  Edward  lY.,  had  been  expresdy  dis- 
avowed under  Richard  III. ;  but  the  statute  was  not  respected, 
as  being  a  measure  of  an  usurper,  as  was  afterwards  ex- 
pressly explained  by  Cardinal  Wolsey  to  the  people  of  London, 
In  7  Henry  YII.,  with  the  indirect  sanction  of  Parliament, 
this  abuse  was  revived,  and  from  this  time  onward,  it  re- 
peatedly recurred  (particularly  in  the  years  1495, 1505, 1526, 
and  1644).  As  early  as  the  reign  of  Henry  YII.  Archbishop 
Morton  had  discovered  the  clever  principle  of  taxation,  which 
received  the  name  of  "  Morton's  Fork."  He  told  those  who 
lived  handsomely,  that  their  wealth  was  proved  by  their 
expenditure;  and  those  who  lived  penuriously,  that  their 
parsimony  must  have  made  them  rich.  The  attempt  made 
in  the  year  1626  caused,  however,  a  dangerous  insurrection, 
to  whicn  Henry  YIH.  yielded.  These  forced  loans  never  be- 
came effectual  except  through  the  direct  or  indirect  sanction 
of  Parliament.  It  was  an  intentionally  tolerated  abuse,  the 
motive  for  which  was  the  avoidance  of  a  grant  of  subsidy. 
Elizabeth  once  refused  a  forced  loan  of  this  description,  on 

out  sornple :  ^  Tour  high  Court  of  Par-  (Amos  on  the  Reformation,  Pari.,  65 ; 

liament  has  fuU  ^wer  and  authority,  ef.  25  Hen.  YIIL  c.  237).    The  £Eur- 

not   merely  to  dispense,  but  also  to  reaching   Statute   of  Prerogative^   81 

authorize  a  certain  person  or  persons  to  Henry  YIIL  o.  8  (Froude,  ill.  200),  was, 

dispense  from    these   and    all  other  however,  repealed  on  Edward  YL's  ao- 

buman  laws  of  this  your  Kingdom"  cession  to  the  throne. 
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its  being  offered  by  Parliament,  and  showed  herself  in  all 
cases,  when  she  of  her  own  accord  adopted  them,  conscientious 
with  regard  to  repayment ;  on  these  occasions  she  sometimes 
gave  the  honour  of  knighthood  and  friendly  words  instead  of 
interest.  On  one  occasion  she  had  imposed  a  duty  upon  sweet 
wine,  on  another  she  had  raised  a  tax  from  the  clergy  without 
the  consent  of  Convocation;  but  in  principle  the  right  of 
taxation  remained  during  the  whole  of  this  period  fully 
recognized,  {b) 

8.  The  control  of  the  administration  by  Parliament  was 
finally  guaranteed  by  the  right  of  voting  supplies,  and  par- 
ticipation in  the  legislation.  It  was  also  at  times  exercised 
in  national  complaints  touching  financial  and  other  adminis- 
trative abuses,  and,  after  the  Reformation,  by  religious 
complaints  in  one  direction  or  another.  This  activity  was, 
however,  from  the  first  pre-eminently  dependent  upon  con- 
ditions of  power,  the  state  of  public  opinion,  and  interests. 
As  in  the  preceding  century  it  had  frequently  exceeded  all 
bounds,  so  now  it  frequently  failed  to  enforce  its  just  claims, 
though  here  will  rather  than  power  was  lacking.  As  the 
Upper  House  in  its  condemnation  of  unpopular  favourites,  so 
the  Lower  House  in  furthering  enforced  loans  and  in  punish- 
ing disrespectful  opposition,  sometimes  showed  itself  more 
monarchical  than    the   King   himself.      This    overpowering 


)l)  The  mone^  grants  of  Parliament 
become,  with  the  decay  of  the 
hereditary  reveniie  of  the  Oiown»  the 

{principal  reason  for  the  dependence  of 
be  Crown  npon  the  Lower  House. 
To  a  certain  extent  the  deficiency  was 
made  good  by  the  tonnage  and  nonnd- 
age  for  life,  which  was  retaineo,  as  a 
rule,  on  the  accession  of  the  five 
monaichs  of  this  dynasty.  Henry  VII. 
had  thereby,  and  by  his  financial 
extortions,  made  himself  far  more  in- 
dependent of  Parliament  than  his  pre- 
decessors (Peers'  Beport,  i.  372) ;  in  aU 
the  seven  Parliaments  of  Henry  YIL 
subsidies  were,  however,  granted. 
Much  more  abundantly  did  the  fi;rant8 
flow  in  under  Henry  YIII.,  and  as  a 
rule  in  the  customary  method,  that  the 
Commons  grant  *'  with  the  consent  of 
^e  Lords,"  and  the  clergy  in  Convoca- 
tion grants  for  itself,  but  its  grants  are 
oonfinned  by  Parliament — a  rule  which 
was  also  repeated  after  the  ecclesias- 
tical restoration  in  5  Mary.  When,  in 
14  Henry  YIII.,  Cardinal  Wolsey  ap- 
peered  in  great  pomp,  to  move  for  a 
subsidy,  he  was  obliged  to  accept  the 
Speaker's  answer,  **that  his  coming 
thither   was    neither    expedient   nor 


agreeable  to  the  ancient  liberties  of 
that  House."  A  power  on  the  part  of 
the  Lords  to  amend  the  monev  bill 
was  recognized  in  so  far  as  that  in 
1  Elizabeth  the  Lower  House  accepted 
an  amendment  of  the  Lords.  In  27 
Elizabeth  the  Commons  grant  two- 
fifteenths  and  two-tenths,  but  the 
Lords  strike  out  one-tenth,  with  which 
emendation  the  grant  passes.  Tn  spite 
of  all  economy,  there  were  under 
Elizabeth  in  the  course  of  11  parlia- 
mentary sittings,  19  subsidies,  and  88 
fifteenths  voted,  and,  in  44  Elizabeth, 
actually  four  subsidies  and  eight 
fifteenlJis  on  one  single  occasion.  Even 
in  the  time  of  the  greatest  loyalty, 
the  Speaker  of  the  Lower  House, 
Onslow  (who  was  at  the  same  time 
Solicitor^General),  says,  in  an  address 
to  Elizabeth:  *'Our  common  law, 
although  there  be  for  the  Prince  pro- 
vided many  princely  prerogatives  and 
royalties,  yet  is  not  such  as  the  prince 
can  take  money  or  other  things,  or  do 
as  he  will  at  his  own  pleasure  without 
order,  but  quietly  to  suffer  his  subjects 
to  enjoy  tneir  own  without  wrongful 
oppression;  wherein  other  princes  by 
their  liberty  do  take  as  pleaseth  them.'' 
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influence  of  the  social  interests  and  opinions  of  the  time  has 
become  intelligible  by  experience  to  the  nineteenth  century. 
Under  the  Tudors  it  had  exactly  reversed  the  meaning  of 
parliamentary  impeachments.    Instead  of  guarding  the  con- 
stitution as  a  whole  from  violation,  and  preventing  abuses  of 
the  executive  power  against  individuals  by  its  penal  powers, 
the  Parliaments  had  become  so  subservient  in  their  penal 
functions  that  under  Henry  YIII.  a  dictatorially  selfish  wilful- 
ness, under  Edward  YI.   party-passions,    and  under  Mary 
religious  fanaticism  had  no   surer  mode  of  striking  their 
opponents   than  by  the    resolutions    of   Parliament.      The 
moraUty  of  the  times  scarcely  considered  the  wrong  to  an 
individual  as  a  public    evil.     The  bloodthirsty  violence  of 
Henry  YIII.  was  vented  upon  the  immediate  surroundings  of 
the  throne,  upon  a  nobility  he  had  himself  raised  up,  which 
condemned    its    own    peers,  well    knowing   that   new  gifts 
followed  upon  confiscations.     But  the  mass  of  the  people 
sought  and  found   in  the  Tudors  the  furtherance  of  their 
interests  by  the  administration,  and  the  satisfaction  of  their 
national  pride  by  the  Beformation.     And  herein  we  must  also 
notice  that  the  debates  of  the  House  were  not  carried  on  in 
public,  and,  in  consequence  of  the  then  existing  censorial 
regulations,  and  the  want  of  a  periodical  press,  were  but 
little  known,  and  accordingly  only  found  support  outside  the 
House    when   opposition   allied    itself   with    a   strong   and 
universal  public  opinion.      But    in  all  questions  involving 
principles,  as  also  in  all  materi-al  questions,  such  as  taxes 
and  monopolies,  the  opposition  shows  itself  obstinate  enough. 
The  rule  of  the  Tudors,  out  of  regard  to  this  state  of  things, 
treated  the  commoners  after  its  own  fashion.    A  good  under- 
standing with  them,  yet  hand-in-hand  with  crying  wrong  done 
individuals,  pervades  the  whole  period.    An  incident  which 
occurred  in  44  Elizabeth  is  characteristic*    The  Queen,  after 
a  debate  of  six  days,  abolished  a  severe  abuse,  the  grant  of 
monopolies,  in  dignified  and  queenly  language,  and  received 
the  thanks  of  the  House  in  return,  (c) 


(e)  The  control  of  the  Gk)Termnent 
is,  exoept  in  one  point,  Boarcely  different 
from  that  of  former  epochs.  This  is  the 
disappearance  of  the  impeachments  of 
ministers  of  the  Grown  by  the  Lower 
Honse.  The  penal  procedure  of  Parlia- 
ment appears  rather  as  a  political 
measure  for  the  removal  of  persons  of 
high  distinction  in  the  form  of  an 
enactment.  Its  legal  validity  was 
modestly  ^estioned  by  the  justices  in 
31  Henry  Yin.,  who  held  that  it  was 
a  new  and  dangerous  question ;  equity, 
justice,  and  law  demanded  that  the 


accused  be  heard ;  as,  however.  Parlia- 
ment was  the  highest  tribunal  in  the 
land,  from  which  there  was  no  appeal, 
the  validity  of  its  judemeuts,  of  what- 
ever kind  they  might  be,  ooiiLd  not  be 
called  in  question. 

But  the  reproach  of  compliant  weak- 
ness is  more  applicable  to  the  nobles 
than  the  commoners,  and  peurticujarly 
to  the  old  houses,  the  Norfolks, 
Arundels,  Shrewsburys,  quite  as  much 
as  to  the  newly  elevated  Cromwells» 
Riches,  Bussells,  Powlets,  Pagets,  etc 
(Hallam,  <*  Ckinst.  Hist,"  i.  c  2).    The 
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> 

The  exercise  of  parliamentary  privileges  shows  accordingly 
in  this  period  many  sides,  which  would  appear  inexplicable 
unless  due  regard  were  paid  to  the  religious  controversies  and 
to  the  character  of  this  society  that  was  in  a  process  of 
reconstruction.  But  the  parliamentary  constitution  existed^ 
and  there  was  on  the  part  of  the  Tudors  neither  a  serious 
intention  of  abolishing  it,  nqr  on  the  part  of  their  Parliaments 
an  idea  of  permanently  renouncing  any  portion  of  it.  The 
notion  that  the  Tudor  form  of  government  was  in  principle 
an  absolute  one  has  been  in  modem  times  principally  pro- 
pagated by  Hume's  partial  history,  and  is  now  acknowledged 
to  be  erroneous.  The  attitude  of  the  Tudors  towards  the 
personal  rights  (liberties)  of  members  of  Parliament  is  a 
characteristic  incident,  and  helpful  to  the  comprehension  of 
the  parliamentary  constitution.  In  4  Henry  VII.  the  error 
for  the  first  time  occurred  that  a  local  court  passed  a  penal 
sentence  upon  Strode,  a  member  of  the  Lower  House,  on  ac- 
count of  bills  which  he  had  introduced.  Upon  motion  of  the 
Commons,  the  unanimous  declaration  of  both  Houses  and  the 
King  ("  Statutes  of  the  Eealm,"  iii.  p.  58)  was  issued,  which 
declared  that  judicial  proceeding  null  and  void  (May,  "  Pari. 
Practice,"  i.  c.  4).  In  85  Henry  VIII.  the  first  case  occurs  in 
which  the  House  summons  the  sheriffs  of  London  before  its 
bar  for  arresting  a  member,  and  commits  them  to  prison, 
which  proceeding  was  confirmed  in  the  most  emphatic  manner 
by  the  King  (Hatsell,  "  Precedents,"  i.  p.  58).  Similarly,  in 
85  Henry  VIII.,  the  privilege  of  the  House  was  acknowledged 
in  the  face  of  an  order  of  arrest  issued  by  the  council  (Nicolas, 
*' Proceedings,"  vii.  806).  In  2  Mary  an  indictment  was 
attempted  in  the  King's  Bench  of  those  members  who  had, 
in  consequence  of  the  proceedings  touching  the  question  of 
religion,  quitted  the  House  without  permission ;  but  this  case 
never  came  to  an  issue  ("  Pari.  Hist.,"  iii.  812-885).  The 
attempt  to  exclude  a  member  of  the  Lower  House  from  the 
sittings  by  royal  order  (1571)  was  given  up.  The  issue  of 
these  conflicts  resulted  finally  in  favour  of  the  Lower  House. 


political  oourage  too  of  the  higher 
clergy  seems  to  have  been  bnried  with 
Thomas  More  and  Fisher.  The  Upper 
Honae  contains  a  nobility  in  a  new  posi- 
tion, which  only  in  later  generations 
regains  its  old  feeling  and  character. 
Beside  the  servility  of  the  Upper 
House,  the  Commons  still  betray 
symptoms  of  independent  views.   Their 


pompous  and  servile  language  belongs 
to  the  style  of  the  time;  their  yielding 
temper  on  the  occasion  of  forced  loans 
(Stnbbs,  iii.  276,  9eq,)  and  their  high- 
handed acts  against  individuals  are  a 
sign  of  the  egoism  of  the  times.  Their 
submissiveness  in  religious  questions  is 
a  national  sympathy  for  the  national 
Church. 


2i 
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CHAPTER    XXXIII. 


Slb(  lSefonnat(on.* 

Now  that  a  generation  had  passed  away  since  the  Wars  of  the 
Boses,  and  a  new  one  had  grown  up  under  the  orderly  discipline 
of  the  State,  the  time  at  last  drew  nigh  for  resuming  the 
work  of  ecclesiastical  reform,  which  had  been  interrupted  in 
the  fifteenth  century. 

It  is  difficult  for  us  to  realize  that  period  of  the  Middle 
Ages  in  which  the  Church  is  the  representative  at  once  of 
politics,  legal  knowledge,  diplomacy,  education,  literature, 
and  much  more  besides ;  a  period  in  which  the  clergy  were 
not  only  fatheiT  confessors,  but  belonged  to  the  State  as 
chancellors,  treasurers^  ambassadors,  justices,  clerks  of  the 
court,  barristers,  attomies,  physicians,  accountants,  and  secre- 
taries; and  as  such,  therefore  combined  in  one  great  class, 
rendered  exclusive  by  celibacy,  the  whole  of  the  rights  which 
resided  in  all  branches  of  intellectual  labour,  whether  official 
or  not.  From  this  fusion  of  the  intellectual  and  moral  life  of 
the  nations  into  one  institution  arose  property,  magisterial 
control,  and  the  power  of  the  Church,  and  it  grew  up  into  thai 
universal  State  of  the  Middle  Ages,  which  attained  the  out- 
ward zenith  of  its  power  at  the  commencement  of  the  pre- 
ceding period.  Since  then  a  state  of  tension  had  by  degrees 
come  about,  in  which  the  Church  had,  to  the  bulk  of  the 
people,  become  a  mere  outward  institution,  and  to  the  upper 


*  For  tfae  history  of  the  Reformation, 
the  one-sided  but  authentic  **  History 
of  the  Reformation,"  by  Burnet  (1681, 
8  vols,  fol.),  is  still  of  the  greatest  value. 
In  modem  times :  Yaughan,  **  Revolu- 
tions in  English  History,"  ii.,  ** Revolu- 
tions in  Religion  "  (1861) ;  A.  Amos, 
**  Observations  on  the  Statutes  of  the 
Reformation  Parliament  in  the  Reign 
of  King  Henry  Vm."  (London,  1859). 
Among  the  numerous  modem  supple- 
mentary works  may  be  especially  men- 
tioned: J.  Gait,  **Life  of  Gardhial 
Wolsey  "  (1846).  For  the  times  of 
the  Purituis :  Samuel  Hopkins,  '*  The 
Puritans  in  the  Church,  Court,  and 
Parliament  during  the  leigns  of  Edward 


YI.  and  Elizabeth "  (New  York, 
1859):  J.  B.  Marsden,  *<  The  History 
of  the  Early  Puritans,"  and  <'The 
History  of  the  Later  Puritans."  But 
above  all,  J.  A.  Fronde,  '<  History  of 
England  from  the  FaU  of  Wolsey  to 
the  Defeat  of  the  Spanish  Aranada," 
vols.  i-xiL,  hereafter  quoted  from  the 
edition  of  1 870-1877.  Out  of  the 
copious  matter  contained  in  the  latter 
work  I  may  here  especially  draw  atten- 
tion to  the  proceedings  against  Queen 
Anne  Boleyn,  vol.  ii.  c  2.  and  Apjx ; 
the  characteristics  of  Henzy  YIlL, 
vol.  iv.  c  24;  the  action  against 
Mary  Stuart,  vol.  xU.  c.  69. 
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classes  in  many  respects  an  object  of  aversion,  and  in  which 
the  old  rights  of  the  Church  had  already  become  jealously 
regarded  privileges.  The  beautiful  office  of  mediator,  which 
in  the  Anglo-Norman  period,  and  in  the  great  crisis  of  Magna 
Gharta,  had  been  undertaken  by  the  English  prelates,  had  all 
but  passed  out  of  mind.  The  high  ecclesiastics  had  been  for 
a  long  time  past  no  longer  mediators,  but  rival  candidates  for 
political  power.  In  the  Wars  of  the  Eoses  they  had  proved 
themselves  to  be  a  body  devoid  of  moral  influence.  After 
ecclesiastical  property  had,  by  the  Church's  own  fault,  been 
diverted  from  its  original  purpose,  the  Church  still  claimed 
(though  now  with  inadequate  means)  the  fulfilment  of  the 
humanitarian  duties,  of  the  State  as  her  own  monopoly; 
whereas  the  laity  had  now  the  judgment,  the  will,  and  the 
means  of  fulfilling  such  duties  itsefi.  After  the  causes  had 
gradually  disappeared  which  had  induced  the  clergy  to 
emancipate  themselves  from  the  magisterial  power  of  the 
laity,  BO  as  not  to  degenerate  into  the  disunion  and  barbarity 
of  the  feudal  state,  the  Church  insisted  with  all  the  more  zeal 
upon  her  exemption,  as  being  a  class  right  and  privilege ;  and 
this,  owing  to  the  over-indulgence  of  the  spiritual  courts,  led, 
in  the  shape  of  "  benefit  of  clergy,"  to  the  exemption  from 
punishment  of  ecclesiastics,  even  for  notorious  crimes  and 
immoral  conduct.  Now  that  the  close  of  the  Middle  Ages  had 
opened  to  the  European  populations  new  domains  both  in 
the  physical  and  in  the  intellectual  world,  now  that  the 
thoughtful  spirits  of  the  age  had  become  involved  in  a  move* 
ment  such  as  had  been  hitherto  unheard  of,  the  Church 
demanded  that  intellectual  life  should  stand  still,  because  her 
leading  functionaries  could  not  and  would  not  keep  pace  with 
its  progress.  Although  her  intellectual  and  moral  foundations 
had  been  shaken  to  their  lowest  depths,  the  Church  still 
remained  in  possession  of  all  the  estates  and  rights  of  power 
which  ever  remain  for  some  time  in  a  human  community  after 
the  moral  justification  for  their  possession  has  disappeared. 
This  is  that  eternal  contradiction  out  of  which  the  great 
reformatory  tasks  of  the  State  proceed.  This  contradiction 
now  took  possession  of  the  whole  of  the  Catholic  world,  and, 
by  the  complete  alienation  of  the  Boman  Chiurch,  impUcated 
the  papal  chair  in  the  network  of  intrigues  and  struggles  of 
the  Eiuropean  great  powers,  abolished  the  former  soUdarity  of 
Catholicism  against  the  propagation  of  heresies,  and  thus 
everywhere  opened  a  freer  scope  for  the  aims  of  Beformation. 
In  these  struggles  of  the  Beformation  a  dual  movement  is 
to  be  distinguished.  The  first  is  the  fight  made  by  liberty  of 
thought  and  conscience  against  the  Boman  intellectual 
tyranny,  a  fight  waged  by  certain  bold  thinkers  and  a  small 
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portion  of  the  clergy  and  laity,  who  are  urged  on  by  the  deep 
conviction,  gathered  from  the  Holy  Scriptures,  that  essentiii 
portions  of  the  Boman  Gathohc  dogmas  and  doctrines  were 
the  work  of  man,  and  inventions  for  enhancing  ecclesiastical 
supremacy.  The  second  movement  is  the  striving  after 
national  independence  against  the  Italian  suzerain,  and  this 
is  supported  by  the  great  majority  of  the  people.  This  second 
tendency  is,  in  England,  by  far  the  preponderating  one.  After 
the  classes  of  society  were  united  in  the  Upper  and  Lower 
Houses  under  the  Plantagenets,  after  the  nation  had  learnt  to 
feel  itself  a  unity,  the  insular  popular  aversion  to  the  Boman 
primate  also  returned.  It  is  at  first  the  sense  of  national 
exclusiveness  and  independence  which  revolts  against  the 
universal  ecclesiastical  State.  Whilst  the  German  Reforma- 
tion is  primarily  the  outcome  of  an  intellectual  movement, 
and  of  the  deep  conviction  of  the  errors  of  Catholic  doctrines, 
and  only  in  a  secondary  manner  reflects  upon  the  State ;  the 
English  is  at  its  very  outset  a  national  poUtical  act  which 
only  after  the  lapse  of  generations  deepens  into  an  intellectual 
movement  among  the  mass  of  the  people.  It  is,  therefore,  at 
its  outset  "  more  practical,"  that  is,  "  more  external."  As  the 
Boman  Church  had  become  secularized  in  fixedness  of  property 
and  political  institutions,  so  also  it  was  attacked  upon  this  ex- 
ternal ground,  in  its  possessions  and  in  its  suzerain ;  the  cast- 
ing off  of  the  suzerainty  of  the  Boman  bishop  is  the  first  aim. 

Henry  VIII.  had  been  personally  trained  up  in  Catholic 
doctrines.  He  had  in  person  taken  part  in  the  dogmatic 
controversy  of  the  times,  by  his  treatise  against  Luther  earned 
the  honorary  title  of  "Defender  of  the  Faith,"  and  had  even 
himself  zealously  caused  the  persecution  of  heretics ;  but  yet 
in  the  coronation  oath,  touching  the  constitution  of  the  Churchy 
he  had  with  his  own  hand  made  the  correction:  ^^nottpre- 
judiceaU  to  hys  jurisdyction  and  dignity  royaW  (Ellis's  letters). 
In  the  part  he  took  in  European  intrigues  he  had  always 
dealt  with  the  papal  curia  upon  the  same  terms  as  with  other 
great  powers,  and  had  gained  sufficient  experience  of  its 
friendship  and  enmity  not  to  over-  or  under-estimate  it.  But 
his  divorce  proceedings  had  brought  him  into  complications 
out  of  which  there  was  at  last  no  other  way  of  escape  than  by 
breaking  with  the  external  authority  of  the  Bishop  of  Bome. 
In  this  state  of  affairs  the  King  could  not  rely  upon  the 
doctrines  of  individual  reformers,  but  only  upon  the  great  tide 
of  national  opinion,  upon  the  insufficiently  educated  but 
influential  parochial  clergy,  and  upon  the  mass  of  the  people. 
Their  sympathies  everywhere  accorded  with  his  political  ten- 
dencies and  his  personal  wishes,  and  afforded  him  a  support 
similar  to  that  which  in  former  times  the  House  of  Commons 
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had  afforded  to  the  Plantagenets  against  the  barons.  Yet 
even  with  these  sympathies  in  his  favour  the  revolt  against 
the  universal  power  of  the  Church  was  still  a  daring  step.  It 
was  the  renouncing  of  obedience  to  the  highest  legitimate 
power,  a  breaking  with  the  whole  system  of  authority  of  the 
Middle  Ages.  But  the  boldness  and  acumen  with  which 
Henry  VIII.  carried  out  the  scheme  upon  which  he  had  re- 
solved, gives  his  ruthless  and  violent  personality  a  providential 
significance  for  England. 

Whilst  it  disclaimed  all  connection  with  the  Lutheran  and 
reformed  doctrines  of  the  Continent,  the  new  legislation  was 
ushered  in  by  universally  popular  measures,  by  the  abolition 
of  ecclesiastical  dues  and  some  administrative  abuses.** 

The  first  decisive  step  is  the  complete  separation  and 
emancipation  of  the  ecclesiastical  bureaucracy  from  Bome,  a 
re-enforcement  of  the  ^^  jpTKmwnire,''  and  strict  prohibition  of 
every  appeal  to  the  cma,  ^^in  consideration  that  the  Kings 
of  England  have  never  had  any  other  superior  but  God  alone." 
The  papal  right  of  dispensation  was  transferred  to  the  primate, 
the  sale  of  indulgences  forbidden,  papal  indulgences  declared 
null  and  void,  the  grant  of  the  paUium  freed  from  all  influence 
of  the  curiay  every  doctor  of  Boman  law,  be  he  cleric  or  lay- 
man, declared  capable  of  exercising  the  magisterial  rights  of 
the  Church  (as  vicar-general,  chancellor,  or  justice).  The 
King  again  exclusively  assumes  the  right  of  appointing  the 
bishops.  The  whole  body  of  the  clergy  is  immediately  sub- 
jected to  the  civil  jurisdiction  and  to  all  the  coercive  measures 
of  the  executive. 

The  second  decisive  step  is  the  secularization  of  the  ecclesi- 
astical property  by  dissolution  of  the  monasteries.  They  were 
until  then  in  alleged  possession  of  one-fifth  of  the  land  in  the 
realm,  and  possessed  a  revenue  about  three  times  as  large  as 
the  ordinary  receipts  of  the  Crown,  an  income  very  unequally 
distributed  amongst  from  four  hundred  to  five  hundred  insti- 
tutions. The  idleness,  licentiousness,  and  immorality  of  the 
monks  were  notorious,  yet  the  King  considered  a  formal  agita- 
tion necessary  to  reconcile  the  nation  to  this  violent  attack 
upon  the  existing  legal  estates.  The  Crown  acquired  by  this 
means  £500,000  personal  property,  and  at  least  £131,000 
annual  rents  from  real  estate;  a<;cording  to  other  esti- 
mates, three,  four,  or  even  ten  times  as  much.  This  mass 
of  wealth  was  partly  expended  for  immediate  war  purposes, 
partly  granted  to  the  nobles  and  gentry  with  royal  profuse- 
ness,  partly  parcelled  out  on  State  account,  partly  employed 
for  the  fortification  of  the  country  and  for  improvements,  and 

**  Aa  to  the  epochs  of  the  Beformation,  tf.  the  excursus  at  the  end  of  the  Chapter. 
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for  the  endowment  of  new  bishoprics.  Thus  were  the  estates 
of  the  noblest  families  in  the  land  at  once  made  dependent 
upon  the  legality  of  the  Reformation,  and  the  former  majority 
of  the  spiritual  peers  in  the  Upper  House  was  changed  into  a 
minority  by  the  deposition  of  the  abbots  and  priors. 

Partly  simultaneously  and  partly  subsequently  there  were 
added  to  these  concrete  measures,  which  were  directed  against 
the  external  ecclesiastical  state,  the  comprehensive  and  formal 
declaration  of  the  "royal  supremacy."  In  26  Henry  VIII.  it 
had  already  been  declared  that  Convocation  should  issue  no 
new  canons  without  the  royal  consent,  nor  execute  such 
without  the  royal  placeU  By  the  formal  declaration  of  supre- 
macy, however,  the  King  now,  as  successor  to  the  papal 
power,  takes  up  the  ground  of  divine  appointment  with  equal 
legitimacy,  and  with  it  continues  the  ecclesiastical  constitution 
as  it  had  hitherto  existed,  as  well  as  its  legal  protection 
by  capital  punishments  for  hasresis,  apostasia,  schisma,  as  a 
portion  of  the  royal  prerogative.  After  a  single  attempt  at 
applying  to  the  denial  of  supremacy  the  punishments  in- 
flicted in  the  Middle  Ages  upon  heretics,  Henry  YIII.  does 
not  scruple  to  apply  the  capital  punishments  for  high  treason 
to  the  violation  of  these  new  prerogatives  of  the  monarchy. 

Up  to  this  point  the  Beformation  had  only  been  external^ 
without  any  separation  from  the  Boman  dogma.  This  is  the 
very  point  at  which  the  external  character  of  the  movement 
appears  most  outrageous.  Whilst  Henry  revolutionized  eccle- 
siastical property  and  constitution,  dogma  is  only  incidentaUy 
mentioned.  Parliament  had  certainly  empowered  him  to 
appoint  a  commission  "to  agree  upon  a  new  form  of  the 
national  religion."  But  the  work  was  only  begun  in  a  hesita- 
ting and  vacillating  way,  and  it  was  hardly  known  how  to  set 
up  any  new  matter.  Gardiner's  Six  Articles  still  teach  the 
doctrine  of  transubstantiation,  refuse  the  cup  to  the  laity, 
retain  auricular  confession,  Masses  for  the  dead,  and  celibacy, 
and  confine  the  reading  of  the  Bible  to  persons  of  rank. 
Whilst  on  the  Continent  streams  of  blood  flowed  on  account 
of  the  creeds  of  the  Church,  poUtical  negotiations  are  here 
begun  for  the  adaptation  of  a  "national"  doctrine  of  faith^ 
in  the  course  of  which  Henry  dies. 

What  was  most  unintelligible  to  the  Continent,  and  was  at 
times  an  object  of  aversion,  was  the  manner  of  carrying  out 
this  royal  reformation.  It  was  not  so  much  the  rule  of 
passion  or  caprice  of  a  despot,  but  it  was  BicheUeu's  system 
anticipated,  which,  in  accordance  with  a  well-considered 
State  plan,  always  crushed  the  head  of  opposition  at  once, 
in  order  to  prevent  "contagion."  In  the  first  stage  of  the 
Beformation,  after  formal  proceedings  and  deliberations  in 
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the  Priyy  Cotmcil,  it  was  determined  to  hang  the  prior  and 
three  monks  of  the  Charterhouse  in  their  canonicals,  coram 
populo ;  and  the  clergy  at  once  submitted.  In  a  second  stage 
the  executioner's  axe  agam  falls  on  the  heads  of  the  opposition 
(the  Chancellor  Thomas  More  and  Bishop  Fisher).  In  the 
later  stages,  from  time  to  time,  single  executions  in  special 
proyincial  places  are  determined  on.  The  execution  also  of 
two  queens,  which  was  indirectly  connected  with  the  Informa- 
tion, took  place  with  the  strict  ceremony  of  a  judicial  trial  and 
judgment.  It  is  in  like  manner  State  policy  which  sacrificed 
the  most  faithful  and  most  successful  servant  of  the  King, 
Lord  Thomas  Cromwell,  to  the  passionate  hatred  of  the  high 
clergy  and  magnates.  State  policy  actually  succeeded  in 
localizing  the  civil  wars  which  followed  the  Reformation,  and 
in  easily  suppressing  them,  though  at  the  expense  of  violating 
the  highest  principles  of  Christian  morahty,  for  which  retri- 
bution follows. 

The  Reformation  was  only  fully  carried  out  by  the  regency 
tmder  the  name  of  Edward  YL,  as  well  in  dogma  as  in 
Church  ceremonies  and  the  liturgy,  in  the  abolition  of  celibacy, 
and  in  the  general  Ucence  to  read  the  Bible.  This  Protestant 
reform  was  the  work  of  Cranmer  and  other  men  of  true  reli- 
gious convictions.  But  the  opinion  of  the  nation  was  still 
oivided.  The  religious  confusion  caused  party  spirit  and  dis- 
satisfaction, distress  and  social  differences  throughout  the 
country,  with  which  the  regent,  the  Duke  of  Somerset,  was 
not  strong  enough  to  cope.  Once  more,  with  the  govern- 
ment of  a  protector,  the  rule  of  the  nobles  revived,  which 
pressed  with  heavy  hand  upon  villeins  and  the  labouring 
classes,  and  which,  amid  famine  and  pestilence,  financial 
distress  and  debasing  of  the  coinage,  squandered  the  resources 
of  the  State,  and  raised  the  expenditure  of  the  Court  from 
£14,000  to  d6100,000,  dissipating  Crown  lands  to  the  value 
of  £1,500,000  in  the  form  of  grants  of  favours,  sales,  and 
exchanges  to  the  enrichment  of  the  ministers  and  their  friends. 
In  this  position  the  weak  regency  succumbed  to  the  ambitious 
intrigues  of  the  Duke  of  Northumberland,  who,  in  the  con- 
fusion of  the  times,  even  endeavoured  to  secure  the  succession 
to  the  throne  in  favour  of  his  family. 

Seldom  has  any  reformation  been  apparently  more  quickly 
suppressed  than  this  English  Reformation  under  the  Cathohc 
Mary.  Once  again  it  is  State  policy  to  which  the  higher 
intentions  of  the  Ecclesiastical  Reformation  are  sacrificed. 
It  was  not  merely  the  popularity  of  the  legitimate  daughter 
of  Henry  VIII.  which  gained  the  rapid  victory  over  the  rival 
Queen,  Jane  Grey,  but  it  was  the  threatened  danger  of  a  return 
of  dynastic  struggles,  which  rendered  both  Parliament  and 
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nation  subservient  to  the  will  of  the  Catholic  monarch  and 
ready  to  sacrifice  all  else  to  the  temporal  interests.  The- 
abolition  of  the  royal  supremacy,  the  re-introduction  of  celi- 
bacy and  the  Mass,  passed  easily  through  Parliament ;  indeed, 
through  the  Upper  House  without  any  opposition.  One  thou- 
sand five  hundred  (according  to  others,  SOOO)  clergymen  were 
driven  out  of  their  places;  284  persons  were  burnt,  among 
them  Archbishop  €ranmer,  four  bishops,  eight  gentlemen,  sixty 
women  and  children.  Mary  might  have  made  any  demands 
but  one — the  restitution  of  the  ecclesiastical  estates. 

The  reign  of  "bloody  Mary"  is,  however,  only  a  short 
interruption  of  the  Tudor  system.    In  her  successor,  Eliza- 
beth, the  glory  of  the  English  monarchy  becomes  once  more 
concentrated.    The  true  nature  of  the  Boman  Church  had 
displayed  itself  to  the  nation  in  its  most  repulsive  form. 
Chastened  by  severe  trials,  strengthened  by  faith,  enlightened 
by  examination  of  the  Holy  Scriptures  (now  no  longer  closed 
to  the  people),  the  Protestant  religion  now  strikes  its  root 
firmly  into  the  hearts  of  the  people,  attains  by  a  careful 
revision  of  the  Prayer-book,  the  Liturgy,  and  the  ritual,  a 
form  sympathetic  and  intelligible  to  the  great  majority  of  the 
English ,  people,  and  thus  renders  possible  the  re-establish- 
ment of  a  united  Church  in  a  united  nation.    By  the  Act 
of  Supremacy  (1  Elizabeth,  c.  1)  and  the  Act  of  Uniformity 
(1  Elizabeth,  c.  8),  Elizabeth,  as  ruler  of  the  Church,  declares 
the  Protestant  Church  to  be  the  State  Church  "  as  by  law 
established ;  "  and  the  whole  population  as  lawfully  belonging 
to  the  State  Church.    Every  cleric,  every  Englishman  in  any 
public  office,  and  on  -entering  the  House  of  Commons,  has  to 
take  the  Oath  of  Supremacy.     The  Thirty-Nine  Articles  were 
also  subsequently  confirmed  by  Parliament.   The  later  statutes 
of  Elizabeth  appear  only  as  supplementary  to  these — 5  Eliza- 
beth, c.  1,  for  assurance  of  the  Queen's  royal  power,  all  estates 
and  subjects ;  18  Elizabeth,  c.  1,  against  bulls  from  Bome ; 
13  Elizabeth,  c.  12,  for  ministers  of  the  Church  to  be  of  sound 
religion ;  23  Elizabeth,  c.  1,  against  Mass ;  27  Elizabeth,  c.  2, 
for  the  departure  of  Jesuits  and  priests ;  85  Elizabeth,  c.  1, 
against  sectaries ;  85  Elizabeth,  c.  2,  against  popish  recusants. 
Thus  has  the  English  State  Church  become  established,  inde* 
pendently  opposed  to  the  Boman  Ecclesiastical  State,  sub- 
ordinate to  both  King  and  Parliament,  and  incorporated  into 
the  civil  community.    The  royal  supremacy  has  become  a 
necessary  presupposition  of  the  present  political  system,  with 
all  its  consequences  for  the  external  life.     Not  until  this  Act 
has  been  passed  do  we  find  the  monarchy  upon  the  pinnacle 
of  its  power  under  the  long  and  glorious  reign  of  the  Virgin 
Queen. 
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Note  to  Chapter  XXXIIL— Clhe 
^l^oc^iT  of  ti)e  Beformati0n  may  be 
divided  in  the  following  manner : — 

1.  The  national  Church  of  Henry 
VIII.  appears  as  a  continuation  of  the 
external  policy  of  the  first  twenty  years 
of  his  reign.  Henry  had  by  predi- 
lection and  with  tolerable  success 
mixed  in  the  complications  of  the 
European  cabinets  of  his  time.  He  had 
found  for  such  purposes,  in  Cardinal 
Wolsey,  a  yersatile  minister,  who  was  a 
match  for  the  statesmen  of  the  Conti- 
nent, and  perhaps  more  than  their  equal 
in  duplicity.  But  the  proceedings  re- 
lating to  the  royal  divorce  had  b^me 
at  last  irretrievably  entangled  in  the 
dynastic  and  political  complications  of 
the  Continent,  as  the  King  acknowledges 
after  his  own  fEtsbion  by  abandoning 
Wolsey.  Immediately  after  the  over- 
throw of  his  master,  and  with  the  clatter's 
consent,  a  hitherto  subordinate  servant 
of  Wolsey  begged  and  obtained  an 
audience  of  the  Edng.  The  objeot  was 
doubtless  the  sugge&on  that  the  King 
might  save  his  honour  and  his  inde- 
pendence by  assigning  his  matrimonial 
question  to  the  authorities  within  his 
own  realm,  by  renouncing  the  su^ 
premacy  of  the  Bishop  of  Rome,  and 
by  a  reassumption  of  the  royal  powers 
almost  to  the  extent  in  which  they  had 
existed  down  to  Magna  Charta ;  in  ful- 
filment also  of  the  national  wishes  and 
aims  of  the  Commons,  as  they  had  been 
plainly  enough  declared  in  the  four- 
teenth and  fifteenth  centuries.  The 
modest,  clever,  and  determined  coun- 
cillor, for  the  realization  of  such  plans, 
appears  after  a  few  months  in  the  King's 
council,  after  a  few  ^ears  as  Lord 
Thomas  Cromwell  (ultimately  Earl  of 
Essex),  at  the  head  of  the  Government, 
as  the  author  and  leader  of  the  con- 
nected chain  of  parliamentary  statutes, 
ordinances,  and  measures.  The  so- 
called  Reformation  Parliament,  which 
was  convened  to  carry  out  this  plan,  was, 
with  many  prorogations,  in  constant 
activity  for  the  compassing  of  this 
objeot  ftom  November,  1629,  to  April, 
1536.  With  great  skill  the  initiative 
was  taken  b^  an  address  of  the  Com- 
mons, in  which  on  the  one  side  com- 
Elaint  was  made  of  the  increase  of 
eretical  teaching  (*^  frantic  and  sedi- 
tious books  contrary  to  the  true  Catholic 
faith"),  and  on  the  other  side  the 
notorious  weaknesses  of  the  Church 
appear  as  a  long  list  of  national  griev- 
ances with  the  strongly  prominent 
accusation    "that   such   ecclesiastical 


laws  and  measures  attack  your  Majesty's 
prerogative  and  do  your  faithful  subjects 
grievous  wrong."  The  defence  of  the 
Church  against  this  was  difficult,  and 
was  conducted  in  an  exceedingly  weak 
manner,  with  the  excuse  that  '4f  certain 
of  the  Church's  members  should  un- 
happily so  far  go  astray,  that  cannot  be 
said  of  all."  The  indictment,  charge, 
and  the  defence  of  the  bishops  are 
given  in  Froude,  vol.  i.  chap.  3.  It  is 
characteristic  that  the  senile  prelacy  in 
this  situation  thought  to  strengthen  the 
respect  for  the  Church  by  the  burning 
of  certain  heretics.  It  was  only  when 
the  new  laws  began  to  become  more 
incisive  that  the  prelates  found  their 
spokesman  in  Bishop  Fisher,  then 
seventy-six  years  of  age.  In  the 
Upper  House  (to  whidi  forty-four 
tenqporal  and  forty-six  spiritual  peers 
had  been  summoned)  no  serious 
opposition  was  manifested.  In  the  feel- 
ing that  the  Court,  the  Commons,  and 
the  mass  of  the  laity  were  all  against 
them,  the  Lords  agreed  to  one  measure 
after  another.  The  successive  order  of 
them  in  detail  belongs  to  parliamentary 
history ;  they  have  'Men  grouped  above 
as  nearly  as  possible  according  to  the 
connection  in  which  they  proceed  firom 
a  well-considered  plan.  Only  on  the 
first  declaration  of  the  royal  supremacy 
both  Houses  of  Convocation  timidly 
sought  to  make  the  reservation  ''sole 
and  supreme  head  of  the  Church,  as 
far  as  is  allowed  by  the  law  of  Christ." 
By  the  declaration  of  supremacy  the 
national  Church  comes  into  an  irre- 
concilable opposition  to  the  Roman 
Oatholic,  yet  still  with  the  express 
reservation  that  there  was  therein  no 
intention  of  swerving  from  the  "  com- 
munity of  the  Christian  Church  in 
any  articles  of  the  Catholic  faith  of 
Christianity,  or  in  any  other  thines 
which  have  been  declared  by  the  Holy 
Scriptures  and  the  Word  of  God  as 
necessary  to  salvation."  The  internal 
contradiction  of  such  a  proceeding 
was  sure  to  make  itself  immediately 
felt.  Henry  VIII.  was  aware  that 
with  ecclesiastical  Rome  no  such 
compromises  could  be  made  as  with 
diplomatic  Rome.  He  saw  himself  con- 
fronted by  a  system  which  must  either 
be  absolute  and  sovereign  or  else  could 
not  exist.  The  choice  was  only  left  him 
between  being  the  conqueror  or  the 
conquered.  He  would  not  suffer  any 
douDts  to  arise  as  to  his  decision  on  this 
point.  In  order  to  suppress  by  foroe 
the  opposition  to    his  supremacy  in 
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the  highest  of  his  fimotionaries,  he 
allowed  the  new  laws  to  take  their 
bloody  course  against  his  chancellor, 
Thomas  More,  and  asainst  Bishop 
Fisher.  On  the  other  sloe,  the  question 
of  do^ma  became  for  him  precisely  a 
question  of  honour  and  character. 
The  conformist  Catholic  powers  of 
Europe,  as  representatives  of  estab- 
lished authority  and  legitimacy,  were 
leagued  and  banded  in  opposition 
against  the  nonconformist  and  Protes- 
tant powers.  Should  Henry,  turning 
his  back  upon  his  education,  bis  con- 
victions, his  participation  in  theological 
controversy,  and  his  whole  past  career, 
ioin  the  dissenting  party?  Shortly 
before  the  dissolution  of  the  monas- 
teries, and  in  a  difficult  state  of  external 
affairs,  he  had,  indeed,  by  ten  articles 
touching  the  doctrines  of  the  Sacra- 
ments taJcen  steps  towards  an  approach 
to  the  Augsburg  Onfession.  But  a 
definite  renunciation  of  the  old  dogma 
was  a  moral  impossibility  for  Henry 
VIII.  And  the  great  majority  of  the 
population  also  showed  itself  passive 
m  questions  of  foith.  An  individual 
does  not  change  his  faith  in  days  or 
months,  and  fortunately  nations  still 
less;  changes  in  religion  have  their 
origin  in  the  deep  convictions  of  single 
men,  who,  tested  by  hard  trials,  gain  a 
convincing  power  over  others:  these 
changes  proceed,  accordingly,  from 
minorities.  Henry  VIII.  was  desirous 
in  another  direction  to  allow  no  doubts 
as  to  the  limits  of  his  svstem.  He 
accordingly  let  penal  justice  take  its 
course,  by  the  burning  of  a  number  of 
heretics  on  account  of  their  Catholic 
heresies;  he  did  not  even  scruple  to 
sacrifice  his  upright  and  faithful  servant 
Cromwell  to  the  deadly  enmity  of  the 
aristocracy  and  of  orthodoxy.  From 
this  vacillating  state  of  affairs  those 
six  articles  of  Gardiner  arose,  which 
teach  the  Real  Presence  of  the  flesh 
and  blood  of  Christ  **  in  the  form,  but 
not  in  the  substance"  of  the  bread 
and  wine,  and  retain  the  private  Mass, 
celibacy,  and  vow  of  chastity.  ^*In 
Henry  VIII.  no  free  self-devotion,  no 
loftiness  of  soul,  and  no  real  sympathy 
for  any  living  man  can  be  discerned; 
they  are  all  in  his  eyes  nothing  but  in- 
struments, which  he  first  uses  and  then 
breaks.  But  he  has  an  unrivalled 
pzMstical  intelligence,  and  an  energetic 
activity  that  is  employed  in  tiie  general 
interests ;  he  combines  a  fickleness  of 
purpose  with  a  constant  firmness  of  will. 
One  follows  the  course  of  his  reign  with 


a  mixture  of  abhorrenoe  and  admira- 
tion" (Ranke,  '^EngL  Gesoh.,"  L  224). 
Only  too  apposite  is  the  parallel  to 
Richelieu  which  I  have  drawn  above. 
A  Reformation  so  politic  as  this  could 
certainly  not  exempt  the  English  nation 
from  the  serious  and  severe  struggle  for 
the  Christian  truths,  but  could  only 
postpone  the  issue  of  the  confiict  to  later 
generations.  A  system  of  this  descrip- 
tion could  only  close  with  half  mea- 
sures, m.  32  Henry  VIII.  c.  26,  34 
Henry  VUI.  c  1,  sudii  as  were  quickly 
abolished  in  the  succeeding  reign — an 
illustration  of  the  eternal  trath  tliat  no 
man  should  dare  attempt  to  become  a 
reformer  in  ecclesiastical  matters  with- 
out having  a  deep  and  hearty  convic- 
tion himself 

2.  The  dogmatic  Reformation  under 
Edward  VI.  endeavoured  to  provide 
the  kernel  that  was  lacking.  Its 
spiritual  originators  are  Ridley  and 
more  especi^ly  Archbishop  Cranmer, 
whose  character,  in  spite  or  a  yielding 
clemency,  leaves  no  doubts  in  the  mind 
as  to  his  truthfulness  and  his  desire  to 
do  right,  and  to  whom  it  was  also 
vouchsafed  to  seal  the  truth  of  his  con- 
victions by  his  death.  The  same  dis- 
position lies  in  the  Ptoteotor  Somerset^ 
and  in  the  youthful  King  himself.  As 
an  outcome  of  real  personal  conviction, 
the  Protestant  doctrines  of  justification 
by  faith,  of  moral  self-guidance,  and 
self-responsibility  which  can  attain  in- 
ternal peace  by  individual  actions,  with- 
out the  need  of  the  mediating  sorvicea 
of  the  priest,  now  assert  themselves. 
The  Common  Prayer-book  has  become 
the  imperishable  monument  both  of 
the  national  temperament  and  of  the 
religious  feelings  of  the  time.  The 
doctrines  of  distinction  in  the  sacra- 
ments, the  abolition  of  the  confessional 
and  celibacy,  and  the  reform  of  the 
ceremonial  and  Liturgy  are  completed 
with  the  forty-two  articles.  But  it 
could  not  be  helped  that,  in  the  eyes 
of  the  majority  of  the  people,  it  was 
more  a  change  of  g^emment  than  a 
change  in  religion  that  had  taken  place. 
Innovations  in  the  services  or  the 
Chureh  and  in  the  Liturgy  are  at  all 
times  unpopular.  The  masses  had 
learnt  other  rules  of  faith,  many  felt 
anxious  in  their  consciences,  others 
again  felt  themselves  impelled  to  a 
more  extensive  agitation;  among  the 
wealthy  classes  the  interest  of  a  new 
acquisition  still  struggled  with  political 
scruples  against  the  innovations.  This 
confusion  of  minds  clashed  with  severe 
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Booial  difficulties,  which  leqnired  a  firm 
guiding  hand.  In  a  time  in  which 
monarchical  despotism  was  more  than 
ever  necessary,  a  weak  regent  stood  at 
the  helm  of  the  State,  whose  inclina- 
tion for  a  personal  government  was 
in  contrast  with  his  capacity.  The 
Protector  Duke  of  Somerset,  the  uncle 
of  the  King,  had  rid  himself  of  the 
regency  council,  wMch  Henry  YIU. 
had  Instituted  by  his  last  will,  without 
possessing  tlie  capacity  of  exercising 
dictatorial  powers  as  the  successor  of 
such  an  absolute  rider.  The  unsuc- 
cessfully conducted  foreign  afiairs  are 
complicated  by  the  still  more  difficult 
internal  ones.  A  frivolous  aristocratic 
r^ime  again  letums,  which  embitters 
the  country  people  by  the  confiscation 
of  the  comnon  lands  in  favour  of  the 
lord  of  the  manor,  by  diverse  acts 
of  oppression  towards  copyholders, 
tenants,  and  the  labouring  classes, 
combined  with  famine  and  pestilence. 
To  these  is  added  the  inexcusable  con- 
fiscation of  the  property  of  the  hospitals 
and  guilds,  the  seizure  of  considerable 
lands  belonging  to  the  episcopal  sees, 
as  well  as  the  embezzlement  of  the  great 
mass  of  Crown  lands  of  the  value  of 
£1,500,060,  which,  in  the  form  of 
grants,  aUensctions,  and  exchanges,  re- 
mained to  tlie  extent  of  at  least  one- 
third  in  the  clutches  of  the  "  friends  " 
of  the  ministers  (Froude,  v.  128).  Once 
again  the  work  of  Reformation  clashes 
with  the  secular  interests  of  the  State 
in  a  manner  that  was  fatal  to  both 
parties.  Thus,  in  an  unfortunate  hour, 
the  intrigues  of  a  party  government 
by  nobles  return.  The  selfish  upstart 
Northumberland,  in  his  restless  ambi- 
tioD,  brings  the  Ftotector  to  the  scaffold 
and  seizes  the  reins  of  government,  with 
the  ulterior  design  of  bringing  the  suc- 
cession into  his  own  family. 

8.  The  Catholic  Bestoration  under 
Mary  is  explained  by  the  political  situa- 
tion. Upon  the  youthful  rival  Queen, 
Jane  Grey,  **  the  nine  days'  Queen," 
was  fastened  the  capital  crime  of  her 
father-in-law.  The  remembrance  of 
the  aristocratic  harshness  towards  the 
poorer  population  had  estranged  all 
nearts  from  Northumberland.  No  one 
trusted  this  man.  In  the  heartless, 
selfish  regency  council  at  the  death  of 
Edward  v  I.,  there  was,  indeed,  no  man, 
no  fiEtmily,  and  no  party  which  enjoyed 
the  public  confidence.  The  well- 
founded  feeling  of  the  necessity  of  a 
monarchical  rule  turned  accordingly 
almost  unanimously  to  the  legitimate 


heiress  of  the  throne,  the  daughter  of 
Henry  VIII.,  already  sorely  tried  by 
fortune.  The  religious  opinions  had 
not  as  yet  become  deared.  The  newly 
constituted  Parliament  consisted  of 
about  one-third  of  Protestant  members, 
together  with  almost  two-thirds  who 
were  supporters  of  a  '*  national  Church," 
which  was  inclined  to  treat  the  dogmas 
of  faith  as  open  questions.  The 
supporters  of  the  panal  ecclesiastical 
government  form  stiU  a  diminishing 
fraction.  But  the  majority,  consider- 
ing only  the  exigencies  of  the  times^ 
sacrificed  the  reformatory  legislation  of 
Edward  Y I.  in  such  a  frivolous  manner 
that  the  steadily  Bomanizing  tendency 
gained  the  upper  hand  as  early  as  in 
Mary's  second  Parliament,  to  which 
the  sheriffs  were  expressly  ordered  to 
send  men  of  the  **wise,  grave,  and 
Catholic  sort."  This  honourable  as- 
sembly joined  with  the  Lords  in  a  sup- 
plication, which  in  deep  sorrow  for  the 
past  proceedings,  repeals  the  Acts  of 
Parliament  against  the  Pope  *' under 
the  condition  that  he  will  confirm  their 
acquisitions  of  abbey  and  foundation 
lands."  At  this  price  these  wise  men 
allow  the  Queen  and  her  fanatical 
counsellors  full  liberty  in  the  burning 
of  the  primate  and  the  chiefb  of  Pro- 
testantism. From  time  to  time  the  un- 
happy woman  upon  the  throne  believed 
that  by  the  acceptable  sacrifice  of 
heretic-burnings  she  would  see  her 
hopes  of  the  birth  of  a  successor  realized. 
The  third  "Beconciliation  Parliament" 
displayed  the  debasing  spectacle  of 
Lords  and  Commons  failing  down  upon 
their  knees,  confessing  in  all  humility 
the  sins  of  their  apostasy,  and  receiv- 
ing complete  spiritual  absolution  at  the 
hands  of  Cardinal  Pole, — reserving  the 
possession  of  the  ecclesiastical  estates. 
Thus  did  the  political  party  of  the 
national  Church  make  a  retrograde 
movement  from  Protestantism  to  popery, 
and  at  the  same  time  ruined  itself  in 
the  estimation  of  the  nation.  Still  more 
exactly  characterized  indeed  was  the 
nature  of  the  Catholic  counter-refor- 
mation and  its  leaders  in  England; 
**  861am  Bomam  qtUBritiSt  tola  Boma 
destruet  vos"  as  Glanvill  had  once 
upon  a  time  exclaimed  to  the  canons 
01  Canterbury.  But  for  the  English 
Protestant  Church  the  burning  of 
bishops  and  of  women  and  children,  . 
accompanied  by  the  horrible  scenes  of 
a  Spanish  Inquisition,  was  a  time  of  in- 
ternal purification  which  under  ^bloody 
Mary"  for  the  first  time  established 
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the  English  Ghuroh  in  the  hearts  of  the 
people. 

4.  The  Anglican  State  Ghuroh  of 
Elizabeth  is  the  fusion  of  the  external 
and  internal  sides  of  the  Reformation. 
In  sincere  oonviotion  and  in  the  clear 
comprehension  of  her  royal  vocation, 
she  restores  tlie  royal  supremacy  of  her 
father  and  her  brother's  work  of  refor- 
mation, combined  in  one  great  act 
The  decided  step  of  the  Queen  is 
followed  at  once  by  the  sanction  of 
Parliament  in  the  Act  of  Supremacy 
and  Uniformity,  1  Elizabeth,  c.  1, 2.  In 
the  Upper  House  now  only  nine  secular 
peers  with  nine  bishops  vote  against  the 
Common  Prayer-book ;  of  9400  clergy- 
men in  England  only  189  were  com- 
pelled by  this  Reformation  to  lay  down 
their  livings.  In  real  conviction,  the 
Roman  Catholie  faith  still  lived  on  in 
a  continuously  diminishing  minority. 
The  bearing  of  the  people  is  now  en- 
tirely different  from  that  under  Edward 
YI.  The  worldlv  idea  of  a  Church 
which  should  pohtically  separate  itself 
ftom  Catholic  Christendom,  and  yet 
should  remain  Catholic  in  its  faith, 
has  completely  disappeared  I  The  dis- 
tin^ishing  doctrines,  the  discarding  of 
celibacy  and  the  confessional,  the  nin- 
damental  doctrine  of  justification  by 
faith,  are  not  conventional  forms  of 
belief  which  have  been  learnt  by  heart, 


but  they  are  in  harmony  with  the  manly 
character  of  this  people.  On  that  very 
account  they  mostly  follow  the  doctrines 
of  Luther  and  Melanothon,  but  in 
sober  dogmatism  sometimes  resemble 
more  those  of  Zwiugli  and  Calvin,  with 
a  comparatively  small  admixture  of  the 
ecclesiastical  doctrines  of  Augustine. 
They  reject  the  caste-system  of  the 
mediiBval  Church,  and  resolutely  sub- 
ordinate the  Church  in  its  outward 
existence  to  the  exeeutive,  rejecting 
all  foreign  control  on  earth  from  b^ond 
the  four  seas.  The  Anglican  Church 
is  no  longer  a  political  system,  but  an 
honest  Protestant  faith,  which  con- 
stitutes itself  as  a  Church,  in  the  fixed 
intent  to  act  rightly  and  in  a  Christian 
spirit.  Undw  severe  trials  the  vic- 
torious power  of  religious  conviction 
has  asserted  itself  in  the  face  of  every 
diplomatic  policy.  And  thus  is  the 
position  of  the  Church  henceforth  fixed 
with  regard  to  the  Protestantism  of  the 
Continent,  with  which  Elizabeth  and 
her  statesmen  openly,  lojrally,  and  stead- 
fastly enter  into  an  alliance.  All  tlie 
essential  points  of  the  Anglican  Church 
have  been  completed  in  the  first  year 
of  Elizabeth's  reign.  Her  later  iaws 
are  only  supplementary,  establishing 
and  strengthening  it  against  the  an- 
tagonists who  assailed  her  from  opposite 
sides. 
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CHAPTER  XXXIV. 

^t)e  OTottrt  of  |^tg|^  OTommteston  anb  ^  ^limfntetrat&e 
®i:gani?al(on  of  ti^e  Jbtate  (E^^t^. 

The  administrative  system  of  the  State  Church  was  developed 
from  these  events  in  consistent  legal  continuity.  The  Church 
had  grown  up  as  the  school  of  the  people;  both  for  State 
and  people  there  existed  only  one  ruling  Church — one  Church 
proclaiming  the  Word  of  God,  organized  in  an  established 
bureaucratic  form.  According  to  the  views  the  nations  had 
held  for  a  thousand  years,  there  was  on  that  very  account 
only  one  Church.  And  this  view  was  based  upon  the  good 
reason,  that  the  rights  of  marriage  and  kinship,  the  law  of 
inheritance  and  all  moral  family  relations  from  the  cradle 
to  the  grave,  the  public  instruction  in  all  grades,  and  the 
intellectual  life  of  the  nation,  and  all  institutions  which  serve 
the  civilizing  and  humanitarian  purposes  of  the  common- 
wealth had  been  for  centuries  so  closely  interwoven  with  the 
legislation,  administration,  and  judicial  system  of  the  Church, 
that  there  was  no  room  possibly  for  two  Churches  in  one 
political  system.  Accor^g  to  the  spirit  of  the  times, 
religious  ideas  could  not  be  mere  spiritual  ideals.  In  the 
same  degree  in  which  the  Boman  Catholic  Church  had  become 
external,  the  State  Church  also,  which  had  become  severed 
from  it,  could  only  find  its  support  in  real  estate,  in  ecclesi- 
astical authority,  and  in  the  person  of  the  King.  The  exist* 
ence  of  the  great  creation  of  the  times  and  the  nation,  the 
possession  of  many  thousand  livings  and  of  newly  acquired 
property  upon  secularized  soil,  now  stood  and  feU  with  the 
ensuing  political  institutions. 

I.  For  supreme  Church  government  the  high  spiritual 
court,  (ZDotttt  of  f^fgjft  OTommfesion,  was  established.  The 
right  to  this  organization  had  been  already  in  principle 
recognized  by  Parliament  under  Henry  VHI.  viz.  "  to  visit, 
repress,  redress,  reform,  order,  correct,  restrain,  and  amend 
all  errors,  heresies,  abuses,  contempts,  and  enormities  which 
fall  under  any  spiritual  authority  or  jurisdiction."  Henry 
Yin.  had  sagaciously  placed  the  first  organization  in  the 
hands  of  one  man,  his  vicar-general.     Under  Edward  YI.  a 
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general  visitation  by  mixed  commissions  after  the  manner  of 
the  six  circuits  of  the  secular  jurisdiction  had  been  arranged. 
Elizabeth,  by  giving  to  her  supreme  court  a  corporate  form, 
was  the  first  to  endow  it  with  a  definite  character,  and 
though  it  was  still  separated  for  the  two  great  ecclesiastical 
provinces,  yet  in  both  it  remained  an  attribute  of  the  royal 
sovereignty.  "  All  such  jurisdictions  and  privileges,  as  were 
formerly  exercised  by  a  spiritual  or  ecclesiastical  power  for 
the  visitation  or  correction  of  the  Church,  shall  be  for  ever 
combined  and  bound  up  with  the  sovereign  Crown  of  this 
realm  "  (1  Eliz.  c.  1  sec.  16  seq.).  Whilst  the  Church  attri- 
buted to  the  bishops  and  their  primate  a  divine  appointment, 
she  had  declared  these  powers  independent  of  every  other 
will  and  influence  of  any  estate.  In  this  complete  sense, 
the  government  of  the  Church  could  now  be  seen  to  have 
passed  from  the  Pope  to  the  King,  and  these  powers,  restricted 
to  the  "  carrying  out  of  the  Reformation,"  had  been  at  first 
delegated  by  Henry  VIII.  to  his  vicar-general.  After  this  had 
been  completed,  it  appeared  necessary,  according  to  the  system 
of  the  Church  of  the  Middle  Ages,  to  delegate  the  supreme 
jurisdiction  and  supervision  to  a  bench-court.  By  the  Act 
of  Supremacy  the  Queen  was  empowered  to  form  a  "Court 
of  High  Commission"  of  this  sort,  with  officers,  who  were 
revocably  appointed  by  patent,  exercising  concurrent  juris- 
diction with  the  Privy  Council  in  temporal  matters.  Its 
constitution  is  what  is  in  Germany  known  as  the  Consistonal- 
verfasstmg,  which  by  the  formation  of  courts  composed  of 
legal,  administrative,  and  spiritual  members,  maintains  the 
connection  between  the  secular  and  clerical  rule ;  in  England 
it  henceforward  forms  of  bishops,  members  of  the  Privy 
Council,  and  other  secular  officials,  the  central  department 
of  ecclesiastical  government.  The  immediate  declared  object 
of  the  first  commission  of  1559  was  a  "general  visitation 
of  aU  churches,"  with  the  right  of  suspending,  depriving, 
and  punishing  clergymen.  Pensions  were  granted  to  those 
persons  who  voluntarDy  resigned.  The  clergy  who  were  dis- 
possessed of  their  livings  under  Mary  were  to  be  reinstated ; 
and  all  who  had  been  imprisoned  on  account  of  religion  set 
free  after  a  summary  investigation.  Thus  far  the  new 
arrangement  had  become  necessary,  in  consequence  of  the 
confusion  which  had  taken  place  under  Mary.  But  the  Court 
of  High  Commission  obtained  also  the  power  of  proceeding 
by  inquisition,  as  was  customary  (that  is,  without  a  jury), 
to  interfere  in  cases  of  heresy,  errors,  abuses,  and  anomalies 
in  ecclesiastical  matters,  and  to  inflict  fines  and  imprison- 
ment. The  constitution  of  the  court  was  a  comparatively 
fluctuating  one.    At  its  zenith  (1588)  it  consisted  of  forty- 
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four  commissioners,  among  whom  were  twelve  bishops,  and 
a  stiU  greater  number  of  privy  eounciUors,  besides  other 
clerics  and  laymen.  ''  It  shall  from  time  to  time  by  a  jury 
or  by  witnesses  and  other  means  examine  into  all  infractions 
of  and  offences  against  the  acts  of  uniformity  and  supremacy 
and  two  other  acts;  as  well  as  inquire  into  all  heretical 
opinions,  seditious  books,  disobedience,  conspiracies,  false 
rumours,  slanderous  words,  etc.,  against  the  said  laws.'* 
Three  commissioners  (one  of  whom  must  be  a  bishop)  are 
empowered  to  punish  all  persons  who  do  not  attend  the 
church  in  compliance  with  the  Act  of  Uniformity:  to  examine 
and  reform  heresies  and  ecclesiastical  dissensions :  to  dis- 
possess of  their  livings  all  such  persons  as  assert  doctrines 
contrary  to  the  Thirty-Nine  Articles  :  to  punish  fornication : 
to  examine  on  oath  all  suspicious  persons:  to  punish  the 
disobedient  by  penance,  fines,  and  imprisonment:  to  alter 
the  statutes  of  colleges,  schools,  and  foundations,  and  to 
demand  the  oath  of  supremacy.  (1) 

But  in  addition  to  this  spiritual  privy  council,  the  corporate 
constitution  of  the  Church  of  the  Middle  Ages  upon  the  whole 
was  continued  from  the  old  into  the  new  Church.  In  both 
Houses  of  Convocation  the  periodical  association  of  the  pre- 
lates with  the  parochial  clergy  still  continues  in  the  old  form. 
It  was  retained  as  being  the  constitutional  form  of  taxing 
the  clergy.  By  the  side  of,  and  subordinated  to,  the  Court 
of  High  Commission  there  existed  here  also  a  svnodal  system, 
in  which  the  bishops  with  representatives  of  the  chapter  and 
delegates  of  the  parochial  clergy  form  a  parliamentary  body, 
which  in  subordination  to  the  national  government  and  the 
national  legislation  exercises  a  jus  atatvsndi  and  a  right  of 
voting  supplies,  in  permanent  connection  with  the  Upper 
House  of  Parliament,  through  the  bishops  who  take  their  seats 
in  both  Parliaments.    The  common  existence  and  common 


(1)  Ab  to  the  Court  of  High  Gommis- 
tioD,  ef.  Burnet, "  History  of  the  Refor- 
mation," ii.  858;  Beeve,  *' History  of 
the  EngliBh  Law/'  v.  216-218.  As  in 
the  Star  Chamber,  so  in  this  court,  a 
purely  official  procedure  prevailed,  that 
IS,  the  inquisitorial  procedure  in  form 
and  spirit  In  England  also  the  truth 
is  manifest,  that  in  a  pure  official  body 
and  for  the  discipline  of  an  official  stafit 
this  fundamental  fonn  is  the  proper 
one.  Some  soraples  are  certainly  shown 
by  the  temporal  courts  of  law  as  to  the 
constitutional  character  of  such  an  in- 
stitution, and  complaints  are  raised 
against  the  inquisitorial  nature  of  the 
oath  (oath  tx  qfieio)  later  introduced 


into  it  But  the  prcTailing  opinion  of 
the  times  nevertnelees  regarded  the 
Court  of  High  Commission  as  a 
necessary  consequence  of  the  Beforma- 
tion.  The  opposition  of  Leicester, 
Burleigh,  and  other  of  Elizabeth's 
councillors  was  probably  the  outcome 
of  the  jealousy  of  the  temporal  and 
spiritual  statesmen  of  the  time.  The 
court  in  its  coiporate  capacity  did  not 
exeroise  more  than  the  constitutional 
powers,  which  had  been  from  all  time 
allowed  the  ecclesiastical  government, 
and  the  degree  of  rigour  that  it  prac- 
tised for  the  carrying  out  of  the  work 
of  roformation,  was  for  a  long  time 
necessary  and  therefore  popular. 
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work  under  this  constitution  gave  the  clergy,  which  was  (even 
under  Elizabeth)  wavering  in  dogma  and  ceremonial  between 
two  extremes,  a  steady  tendency  and  a  general  consciousness 
of  the  nature  and  the  right  of  the  Anglican  Church.  The 
necessity  of  the  royal  consent  to  their  convocation  and  to 
their  decrees,  and  still  more  the  official  position  of  the  bishops, 
maintains  their  subordination  to-  the  executive.  Convocation 
in  its  later  development  became  certainly  a  dangerous  instru- 
ment for  the  re-awakening  a  spirit  of  caste  among  the  clergy. 
In  the  period  of  the  Tudors  this  danger  was,  however,  not  very 
palpable,  so  long  as  the  appointment  and  management  of  the 
court  were  conducted  with  a  view  to  moderating  that  tendency. 
U.  ^i)£  lltocesan  gobemment  of  the  Anglican  Church  remains 
unchanged  in  its  essential  features.  In  this  intermediate 
degree  of  the  ecclesiastical  rule,  the  Beformation  does  not 
show  itself  so  much  in  altered  forms  as  in  the  changed  spirit 
of  the  officials.  The  archbishops  and  bishops  retain  the 
customary  powers  of  ecclesiastical  control  and  of  jurisdiction 
within  their  dioceses,  but  are  subordinated  to  the  King  both 
as  to  appointment  and  continuance  in  office  (SI  Henry  YIII. 
c.  9,  and  special  statutes).  So  soon  as  a  bishop's  see  be- 
comes vacant,  the  King  grants  the  Dean  and  Chapter  a 
congi  d'^ire,  with  a  letter  in  which  the  name  of  the  person 
to  be  elected  is  contained.  If  the  election  be  delayed  for 
twelve  days,  the  King  appoints  directly  by  letters  patent. 
Cranmer  and  certain  bishops  had  even  under  Henry  YIH. 
accepted  an  appointment  durante  bene  placito.  On  Edward 
yi.'s  accession  the  bishops  were  compelled,  in  the  same  way 
as  other  administrative  officers,  to  obtain  new  commissions, 
by  virtue  of  which  they  held  their  offices  revocably  **  as 
delegates  of  the  King,  in  his  name,  and  under  his  authority.'* 
Elizabeth,  after  some  interruption,  restored  this  relationship, 
and  asserted  a  personal  right  to  suspend  and  dismiss  the 
prelates.  Such  a  bureaucracy  lacked,  of  course,  the  social 
mdependence  of  the  Boman  Catholic  prelacy.  The  standing 
armies  and  fortressed  towns  of  the  ecclesiastical  state  had 
all  disappeared  with  the  monks  iEind  monasteries ;  the  power 
of  their  material  possessions  was  weakened  by  secularization, 
and  all  offices  which  were  important  for  the  political  position 
of  the  Church  were  subordinated  to  the  monarchy.  Together 
with  the  bishopric  the  whole  ecclesiastical  bureaucracy  was 
made  primarily  subservient  to  the  royal  primate.  (2) 

(2)  In  ibe  bishopB*  dioceses  a  change  vhioh    belonged   to  the   province  of 

wag  made  by  the  six  new  bishoprics  Canterbury;  Chester,  and  Sodor  and 

which  Henry  had  founded  from  the  Man,  which  belonged  to  York.    The 

monasterial    lands,    viz.    Gloucester,  jurisdiction  of  the  bisliops  over  the 

Bristol,    Peterborough,   and   Oxford,  laity   in   the  customary  provinoe    of 
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III.  The  position  of  the  lowest  grade  of  the  ecclesiastical  local 
offices,  IfUctOTfeS  antt  ITtcarages,  remained  nnchanged  exter- 
nally ;  but  nnfortonately  the  Beformation  did  not  restore  to 
the  office  of  parson  what  belonged  to  it  of  right.  The  tithes 
appropriated  by  the  monasteries  remained  diverted  from  their 
paroohial  purposes.  Numerous  offices,  which  involved  the 
cure  of  souls,  were  held  by  insufficiently  paid  vicars,  which 
was  chiefly  the  cause  of  the  comparatively  low  degree  of 
education  enjoyed  by  the  great  mass  of  the  clergy.  This 
was  one  of  the  results  of  the  aristocratic  tendency  of  the 
Church,  and  was  fraught  with  important  consequences.  By 
means  of  the  far-reaching  right  of  patronage  the  living  is 
in  close  connection  with,  but  also  in  dependence  upon,  the 
landed  gentry;  by  the  grants  of  a  Church  rate,  that  became 
periodically  necessary,  it  is  made  to  a  certain  extent  dependent 
tipon  the  parish.  As  in  the  highest  grade  of  ecclesiastical 
government  the  spiritual  and  temporal  state  unite  in  a  mixed 
court,  so  also  upon  this  lowest  level  does  a  union  of  both  take 
place  in  the  constitution  of  the  parish.  (8) 

The  whole  laity  is  subjected  in  ecclesiastical  matters  to 
this  bureaucratic  state,  which  in  its  various  grades  is  sub- 
ordinated  to  the  Crown.  Those  who  were  formerly  subjects 
of  the  ecclesiastical  state  have  since  the  Beformation  entered 
into  a  new  relation  of  subjection  to  the  Crown,  in  the  same 
fashion  as,  according  to  the  centuries-old  ideas  of  ecclesi- 
astical government,  every  Christian  has  become  a  subject  of 
the  representative  of  St.  Peter.  To  the  temporal  oath  of 
allegiance  the  spiritual  is  added;  abjuration  of  the  papal 
power  is  now  the  duty  of  all  subjects,  and  violation  of  this 
duty  is  treason.  By  28  Henry  VIII.  c.  10,  whoever  defends 
the  authority  of  the  Bishop  of  Bome  by  writing,  printed 
matter,  sermon  or  doctrine,  document  or  act,  is  subjected 
to  the  penalties  of  a  preemunire;  he  who  refuses  the  oath  of 
abjuration,  to  the  penalties  of  high  treason,  which  in  later 
legislation  are  extended  to  many  other  more  detailed  actions. 
The  statute  of  Elizabeth  demands  the  oath  of  supremacy  of 
all  persons  in  orders,  graduates  of  the  universities,  school- 
masters and  private  tutors  of  youth,  barristers  and  members 
of  the  Inns,  attomies  and  notaries,  sheriffs,  under  officials  of 
the  courts  of  justice,  and  all  officers  and  servants  of  any 
court,  under  penalty  of  a  prsenmnire.    It  was  the  traditional 


cm\  and  crimiiial  oases  remained  nn« 
changed,  with  the  modification  that 
heresies  were  otherwise  dealt  with  by 
the  modem  legislation.  It  was  thought 
that  the  most  pressing  demands  had 
been  satisfied  by  the  introduction  of  a 
few  reforms  in  the  spiritual  courts. 


The  decayed  temporal  local  courts  and 
the  periodical  assizes  and  quarter  ses- 
sions were  certainly  not  fitted  to  take 
over  this  jurisdiction. 

(3)  The  development  of  the  constitu- 
tion of  the  parish  is  described  at  length 
in  chapter  xxxvi. 

2K 
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opinion  of  the  age,  deeply  rooted  in  all  classes  of  society^ 
that  the  confession  of  the  true  Christian  faith  was  the  con- 
dition of  all  political  rights,  even  of  citizenship  of  the  State. 
To  alter  such  notions,  to  overcome  the  dissensions  between 
clergy  and  laity,  and  the  spirit  of  caste  of  the  Boman  Catholic 
clergy,  and  to  blend  what  was  general  and  ecclesiastical  with 
what  was  national  and  partictdar,  was  not  the  work  of  one 
generation,  but  of  permanent  institutions,  working  in  another 
spirit.  The  acts  of  supremacy  and  uniformity  appear,  it  is 
true,  as  rigorous  restrictions  of  personal  liberty;  but  they 
were  the  necessary  counterpoise  to  the  much  severer,  much 
more  exclusive  system  of  the  Boman  hierarchy,  which  could 
never  have  been  overcome  by  compromise  and  tolerance. 
The  State  Church,  in  the  measures  it  adopted  for  the  com- 
bating of  heterodoxy,  could,  beyond  all  dispute,  never  be 
compared  with  the  Roman  Catholic  Church  in  respect  of  the 
bloody,  passionate  measures  employed  by  the  latter.  On  the 
other  hand,  the  State  Church  appears  in  truth  more  censorial, 
more  magisterial,  and  more  irritating  with  its  long  list  of 
fines  and  imprisonments,  its  banishments,  and  innumerable 
penal  cases  of  prsdmunire.  Not  everything,  however,  is  to  be 
regarded  as  heresy,  which  appears  as  such  to  the  government 
of  the  time,  but  only  ''that  which  a  recognized  general 
council,  the  canons,  or  Acts  of  Parliament  have  expressly 
declared  to  be  heresy."  (4) 


(4)  TheeoclesiasticalaU^fianoehad 
been  for  centuries  historioalfy  fixed  in 
the  hearts  of  men.  Elizabews  reign, 
Loweyer,  from  the  first  had  not  tended 
to  enforce  these  laws  according  to  the 
letter ;  they  were  to  be,  in  the  hands 
of  the  tutorial  sjpirit  of  this  administra- 
tion, as  tools  which  might  be  employed 
or  not,  according  to  circmnstances.  In 
the  first  twenty  years  no  capital  punish- 
ment was  carried  out  against  papists ; 
fines  and  imprisonment  were  deemed 
sufficient  for  tlie  purpose;  and  these 
produced  as  a  rule  an  external  con- 
formity, with  which  the  authorities 
oonld  fftirly  enough  be  contented.  The 
Catholic  peers  were  dispensed  from  the 
oath  of  supremacy.  It  was  not  until 
the  second  half  of  Elizabeth's  reign 
that  the  rigorous  enforcement  of  this 
legislation  began,  linked  hand  in  hand 
with  the  irreconcilable  hatred  of  the 
Catholic  party  in  Europe  against  the 
person  of  the  Queen,  and  with  a  series 
of  attempts  upon  her  life,  and  con- 
spiracies and  intrigues  against  her 
government.  In  this  direction  also  the 
person  of  the  Queen  is  identified  with 


the  Beformation,  and  the  reUgious  and 
the  political  questions  were  not  as  yet 
separable.  It  is  only  too  true  that  the 
Ca^olic  sovereigns  of  Europe  still 
adhered  to  the  doctrine  of  their  father 
confessors  with  regard  to  the  identity 
of  Protestantism  and  anarchy,  destmo- 
tion  of  all  religion,  and  disorganization 
of  society.  To  the  good  Catholics  of 
those  times  Protestantism  had  almost 
the  same  meaning  as  at  the  close  of 
the  eighteenth  century  French  repub- 
licanism had  to  the  higher  classes. 
Elizabeth  found  herself  in  this  later 
epoch  in  a  state  of  defence  amtinst 
mortal  foes  and  under  the  political 
necessity  of  "prevention."  She  pointed 
to  the  deedsperpetrated  by  the  Koman 
party  in  the  Netherlands  and  in  Catholic 
countries  and  above  all.  and  rightly,  to 
the  laws  of  her  own  land,  as  has  been 
expressly  said  by  Lord  Burleigh : 
"•  The  allegation  of  the  popish  ministers 
in  Paris,  noting  that  her  Majesty  did 
promise  favour,  and  afterwards  did  show 
extremities  to  the  Catholics,  is  false. 
For  her  Majesty,  at  her  entry,  pro- 
hibited   all   change  in    the   form  of 
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As  a  consequence  of  this  conception,  among  other  things 
the  censorship  of  the  press,  also  a  significant  element  of 
power,  passed  from  the  Church  to  the  Crown.  An  outcome 
of  the  struggle  of  the  Church  with  the  free-thinkers,  towards 
the  close  of  the  Middle  Ages,  it  first  of  all  appeared  as  an 
emanation  of  supremacy.  But  it  might  also  be  attributed 
to  the  prerogative  of  the  supreme  maintenance  of  the  peace, 
and  was  after  the  Reformation  principally  brought  before  the 
King  in  council.  The  right  that  was  everywhere  acknow- 
ledged, and  the  necessity  for  the  censorship  of  the  press 
which  was  on  all  sides  asserted,  is  the  most  sufficient  testi- 
mony of  the  degree  in  which  the  necessity  for  a  uniform 
Church  in  a  uniform  State  was  rooted  in  the  ideas  of  the 
nation.  (5) 

The  spiritual  relation  of  allegiance  has  been  thus  defined 
in  all  its  relations.  The  old  and  new  powers  of  the  ecclesi- 
astical government,  the  old  authority  of  the  **  holy  Church," 
the  wonted  allegiance  of  the  laity  to  the  Church, — all  these 
form  a  chain  of  new  forces  in  the  power  of  the  Crown.  The 
provident  protecting  spirit  of  the  ecclesiastical  government 
pervades  the  whole  of  the  poUtical  system  and  unavoidably 
influences  also  the  character  of  the  contemporary  adminis- 
tration. 


religion  as  she  found  it  by  law,  and 
when  by  law  it  was  otherwise  oidered 
by  Parliament,  she  did  oonunand  the 
obserration  of  the  law  newly  estab- 
tisbed,  punishing  only  the  offenders 
according  to  law.  So  her  Majesty's 
actions  are  justifiable  at  aU  times,  hav- 
ing never  punished  ai^  evil  subject 
but  by  warrant  of  law  "  (Murdin's  State 
Papers,  666). 

(5)  In  ezeioise  of  the  censorship  of 
the  press  the  Privy  Ck>uncil,  after  the 
invention  of  printing,  issued  frequent 
ordinances  against  the  introduction  of 
books  and  the  regulation  of  their  sale. 
According  to  an  ordinance  of  Kary  the 
possession  of  heretical  or  highly  treason- 
able books  is  declarod  to  be  rebellion, 
and  punishable  according  to  martial 
law.  According  to  the  ordinance  of 
1559  no  one  was  to  print  a  book  or  paper 
without  the  previous  licence  of  the 
Privy  Ck>uncil  or  of  a  bishop,  and  now, 
on  the  other  side,  the  possession  of 
Catholic  eontrovariiial  writings  is  re- 


garded as  especially  punishable.  In 
1585  the  Privy  Council  issues  more 
rigorous  ordinances  for  the  regulation 
of  Uie  press,  the  registration  of  all 
printing-presses,  the  prohibition  of  all 
printing  except  in  London,  and  a 
single  printing-press  in  each  of  the  two 
university  towns.  No  one  is  to  print  a 
book  or  aught  else  until  it  has  been 
seen,  read,  and  approved  by  the  Arch- 
bishop of  Canterbury  or  the  Bishop  of 
London.  The  printers  of  statutes  must 
obtain  the  Imprimatur  of  the  justices. 
The  sale  of  writings  otherwise  printed 
is  punishable  by  imprisonment,  and 
the  Stationers'  Company  is  empowered 
to  have  all  the  houses  and  shops  of  the 
printers  and  sellers  searched,  to  seize 
all  books  printed  in  disobedience  to 
these  ordinances,  to  destroy  the  presses, 
to  arrest  the  delinquents,  and  bring 
them  before  the  council.  Thus  even 
under  the  Tudors,  the  weapon  of  press- 
censorship  was  employed  for  purposes 
of  restricnon. 
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CHAPTER  XXXV. 

^vbTSi  Councfl— Sbtat  Cj^ambet— Courts  of  ^ustfce. 

With  the  retrogression  of  the  power  of  the  nobles  after 
Henry  YH.  the  Continual  Conncil  fell  back  into  its  original 
position.  As  in  the  fourteenth  century,  it  is  again  the  delibe- 
rative body,  with  which  the  King  administers  the  whole  of 
the  business  of  the  realm,  so  far  as  it  does  not  devolve  upon — 

(i.)  The  central  and  lower  courts  in  the  ordinary  eourse  of 
justice ; 

(ii.)  The  Exchequer  and  the  several  administrative  depart- 
ments in  the  ordinary  course  of  administration. 

(iiiO  The  Parliament  for  extraordinary  deliberation. 

I.  'ejbt  members  anii  tbe  functfons  of  tbe  council  are  also 

actually  again  an  emanation  of  the  royal  will,  independent  of 
any  controlling  influence  of  ParUament.  ''The  King's  will 
is  the  sole  constituent  of  a  privy  councillor  "  (Coke).  The 
name  "  Privy  Council,"  which,  sometimes  occurring  at  the 
close  of  the  Middle  Ages,  now  becomes  its  regular  title,  is 
connected  with  this  idea.  The  council  eertcunly  oontaimi 
many  names  of  lords,  partly  included  as  great  officers,  and 
partly  for  the  sake  of  honour,  and  of  certain  dukes  and  earl& 
as  heads  of  the  peerage ;  but  an  overfloodihg  of  the  council 
by  the  Upper  House  (such  as  took  place  under  Henry  YI.)  has 
now  ceased.  (1) 

(1)  The  members  of  the  Priyy  Ooun-  ■atisfaetioD,  and  oanaed  the  rebellion  of 

oU  at  the  aeoeasion  of  Henry  TIIL  1586.    One  of  the  popular  grieranoev 

oomprised  the  Archbiehop  of  Ganter*  was  <*that   the   Pmy   Oonnoil   vaf 

bury  (who  was  at  the  same  time  Lord  framed  of  too  many  persons  of  humble 

Chancellor),  the  Bishop  of  Winchester  birth,  whereas  at  we  beginnhig  of  the 

(Privy  SealX  the  Earl  of  Suirey  (Lord  reign  it  had  consisted  of  a  much  larger 

Treasurer),  the  Earl  of  Shrewsbury  number  of  nobles.'^    Henry  replied  to 

(Lord  Steward),  Lord  Herbert  ((3ham-  this :  that  on  his  aooession  the  ooundl 

berlain),  Sir  Thomas  Loyell,  Sir  Henry  only  consisted  of  two  high-bom  lords* 

Wyatt,   Dr.    Bouthale,    Sir    Edward  that  others  had  only  been  made  knights 

Poinings,  Sir  Henry  Mamey,  and  Sir  and  lords  by  him ;  and  that  the  rest 

Thomas  Darcy  (State  Papers,  i.  p.  507).  had  been  lawyers  and  clerics,  with 

Later,  In  1526  and  1540,  the  profes-  the  exception  of  two  prelates,  tibose  of 

sional    bureaucracy    was  much  more  Ganterburyand  Winchester;  that  there 

largely  represented  (Nicolas,  yii.  p.  4).  were  at  present  many  nobles  in  tho 
In  the  North,  the  English   Vendee  of    «  council,   tlie   Dukes   of  Norfolk  and 

those  days,  this  was  a  reason  for  dls-  Suffolk,  the  Marquis  of  Exeter,  the 
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As  a  symptom  of  the  returning  importance  of  the  bureau- 
cratic element^  there  now  appears  a  law  concerning  the 
position  and  rank  of  the  oflScers  of  the  realm — "in  con- 
sideration, that  it  is  a  piEurt  of  the  prerogative  of  the  King 
to  give  his  coxmcillors  and  other  subjects  a  dignity  and  position 
as  in  his  wisdom  appears  best," — the  Statute  of  Precedence 
(81  Henry  VIII.  c.  14)  is  passed.  First  of  all  the  vicar- 
general,  as  the  King's  representative  in  the  ecclesiastical 
supremacy,  shall  take  precedence  of  the  Archbishop  of  Canter- 
bury, in  analogy  to  the  Lord  High  Justice  of  former  days, 
in  respect  of  the  laity.  And  then  the  rank  of  the  ordinary 
officers  of  State  was  arranged  as  follows  : — 

1.  In  the  first  place  the  Lord  Chancellor  or  Keeper  of  the 
Oreat  Seal,  who  combines  the  various  functions,  dating  from 
different  times,  of  Keeper  of  the  King's  Conscience,  head  of 
the  equity  jurisdiction  and  the  chancery  of  the  realm,  and 
as  a  rule  also,  of  president  of  the  Upper  House,  together  with 
certain  new  legal  duties.  (2) 

2.  The  Lord  Treaswrer,  now  directing  minister  of  the 
finance  department,  and  at  times  also  leading  minister  of 
State.  His  sub-treasurer  lays  every  year  before  the  King 
a  report  of  the  revenue,  such  as  is  extant  for  the  year  1507, 
and  a  whole  series  of  the  time  of  Henry  YIH. 

8.  The  Lord  President  of  the  Council,  not  as  yet  an  essential 
officer.  Occasionally  the  Lord  Chancellor,  the  Lord  Keeper 
of  the  Seal,  or  a  court  official,  had  the  formal  direction  of  the 
council;  but  in  case  a  special  president  was  appointed,  he 
took  the  third  place. 

4.  The  Lord  Privy  Seal,  until  80  Henry  VIH.  regularly  an 
ecclesiastic,  since  that  time  as  a  rule  a  temporal  lord. 

6.  The  Lord  Chamberlam,  an  hereditary  office  without  ad- 
ministration. 

6.  The  Lord  High  Constable,  extinct  as  an  hereditary  office 
in  1521;  since  that  time  only  created  for  one  day  at  the 
coronation. 


Earls  of  Oxford  and  SoBsex,  etc. ;  and 
that  finally  it  was  not  the  husinesB  of 
his  subjects  to  appoint  his  oonncil  for 
him,  and  to  interibre  in  matters  which 
did  not  concern  them  (State  Papers,  i. 
607,508). 

(2)  The  Lord  ChoMeUor  was  for  the 
first  time  also  styled  CanoeUariui 
MfignuB  under  Henry  YII.  on  the 
occasion  of  the  opening  of  Parliament 
(Foss,  '*  Judges,"  y.  5).  The  historicaUy 
doubtful  office  of  Jjord  Keeper  was  de- 
fined by  a  declaration  in  5  Elizabeth,  c. 
18,  to  the  effect  that  both  offices  should 
be  identical.  The  Chancellor  is  now 
also  the  overseer  of  charities  (48  Eliz. 


c.  4).  In  consequence  of  the  Beforma- 
tion,  a  secularization  of  the  office  is 
gradually  brought  about  After  Sir 
Thomas  More  the  chancellors  are  some- 
times spiritual  and  sometimes  tem- 
poral statesmen;  after  Lord  Keeper 
Pickering  (1592)  until  our  own  day, 
with  one  single  exception  (Bishop 
Williams)^  they  have  been  only  lawyers. 
The  numerous  offices  of  the  Chancery 
were  now  farther  increased  by  the  Six 
Clerhf  Offioe^  consisting  of  six  noiari 
publiei,  who  were  formally  incorporated 
under  Henry  YUI.  and  Elizabeth  for 
the  purpose  of  registering  documents. 
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7.  The  Earl  Marshal,  a  court  office  and  heraldic  office, 
without  any  department  of  State  attached  to  it. 

8.  The  Lord  High  Admiral,  after  7  Richard  II.  regarded  as 
an  hereditary  office,  for  the  administration  of  the  Admiralty ; 
at  that  time  of  little  importance. 

9.  The  Lord  Steward  of  the  Household,  admmistrating  head 
of  the  court. 

10.  The  King's  Chamberlain  in  an  influential  position, 
frequently  employed  upon  special  missions,  but  without  any 
administrative  department. 

11.  The  King's  Secretary,  at  first  merely  an  offix;ial  of  the 
second  grade,  but  already  a  very  influential  member  of  the 
Government,  who,  at  all  events  from  the  time  of  Elizabeth, 
had  become  one  of  the  principal  ministers  of  State.  Shortly 
after  1589,  the  increasing  pressure  of  business  caused  the 
appointment  of  two  secretaries  with  similar  duties.  Each  of 
them  receives  a  signet  for  the  sealing  of  all  warrants  and 
cabinet  letters,  ''both  inside  and  outside  as  was  customary ; " 
both  keep  their  journal  open  for  constant  mutual  inspection. 
Under  Elizabeth  there  again  appears  one  secretary.  Sir  W. 
Cecil,  who  as  such  was  regarded  as  the  most  influential 
member  of  the  Government.  In  later  times,  on  the  appoint- 
ment of  his  son  to  a  similar  post  (1601),  the  title  of  "  our 
Principal  Secretary  of  Estate,"  evidently  in  the  meaning  of 
a  Minister  of  State,  occurs  for  the  first  time.  (8) 

In  connection  with  this  office  new  regulations  were  issued 
as  to  the  procedure  to  be  observed  in  the  use  of  the  royal 
seal.  In  the  privy  councillor's  instructions  of  18  Henry  VI., 
a  rule  was  contained  for  the  gradation  of  the  signet,  privy 


(8)  The  history  of  the  origin  of  the 
Secretary  of  State  has  been  given  by 
Sir  H.  ificolas  (vi.  p.  117,  «eg.),a8  weU 
as  in  a  famous  judgment  of  Lord 
Camden  (Entiok  v,  Carrin^ton,  Howel, 
"State Trials," vol.  19).  The ig«orcton» 
Regis  who  are  met  with  in  earlier  times 
were  officials  charged  with  special 
missions.  Such  were  J.  Bfaunsel,  in 
37  Henry  m.,  and  Franoiscus  Accursii 
of  Bologna,  in  6  Edward  I.  After  the 
Keeper  of  the  Privy  Seal  became  a 
high  State  officer,  a  Cabinet  Secretary 
naturally  appears  again  in  the  con- 
fidential poet  that  was  formerly  filled 
by  the  Lord  Privy  Seal,  and  in  still 
earlier  times  by  the  Chancellor.  This 
secretary  is,  however,  during  the 
Middle  Ages,  an  officer  of  the  third 
grade.  Under  the  house  of  Lancaster 
a  second  French  secretary  was  attached 
to  him,  who,  even  after  the  loss  of  the 
French  possessions,  remains  still  as 


•* 


^  Secretary  for  the  French  language.^ 
In  1514  a  Latin  Secretary  was  also 
created  for  the  Latin  correspondence 
(not  abolished  until  1832).  Under  the 
Tudors  the  first  Cabinet  Secretary  had 
advanced  to  the  importance  of  a 
Cabinet  Councillor.  He  ranks  in  1489, 
at  the  confirmation  of  the  Treaty  of 
Peace  with  Portugal,  in  the  list  of 
witnesses,  among  the  barons :  and  Dr. 
Bouthale  retains  the  office  even  for  six 
years  longer  as  Bishop  of  Durham. 
Under  Henry  YlH.  he  appears  as  a 
principal  member  of  the  council ;  he  is 
often  a  bishop,  after  the  Beformation, 
as  a  rule,  a  layman.  He  still  remains 
a  court  official,  and  has  his  apartments 
in  the  household,  with  three  servants, 
eight  horses,  etc.  He  is  appointed  by 
delivery  of  the  signet;  in  the  year 
1558  a  patent  is  alw>  added.  An  oath 
of  office  is  first  mentioned  in  the  Oath- 
book  of  1649. 
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seal,  and  great  seal  respectively  (Nicolas,  vi.  pp.  187-198). 
The  regulations  of  Henry  VIII.  secure  a  triple  control.  It 
was  decreed  that  every  gift,  grant,  or  other  written  donation 
of  the  King  under  his  signet,  which  is  destined  to  pass  under 
the  great  seals  of  England,  Ireland,  etc.,  or  by  any  other 
procedure  of  the  Exchequer,  before  passing  under  the  said 
seals,  must  be  delivered  to  the  King's  chief  secretary  or  to 
one  of  his  cabinet  secretaries,  in  order  to  pass  the  signet  ofiSce. 
The  secretary  shall  within  eight  days  address,  in  the  King's 
name,  letters  of  warrcmt  under  his  signature,  and  furnished 
with  the  King's  signet  to  the  Lord  Keeper  of  the  Privy  Seal. 
One  of  the  clerks  of  the  privy  seal  is  then,  after  proper 
examination  by  the  Lord  Keeper  of  the  Privy  Seal,  to  send 
within  eight  days,  a  further  warrant  to  the  Lord  Chancellor.  (8*) 

The  precedence  of  the  great  officers  contains  a  mixture 
of  social  and  purely  official  considerations.  The  most  impor- 
tant great  officers  (the  Lord  Chancellor,  the  Lord  Treasurer, 
the  Lord  President,  and  the  Lord  Keeper  of  the » Privy  Seal) 
are  to  rank  in  Parliament  before  the  dukes,  if  they  are  peers 
by  birth  or  have  been  ennobled.  The  Secretary  of  State,  if 
he  is  a  peer,  ranks  above  the  other  barons.  Moreover,  the 
customary  rules  are  adhered  to  which  have  become  estab- 
lished in  the  House  of  Peers.  "  Where  the  Lord  Chancellor, 
the  Lord  Treasurer,  the  Lord  Privy  Seal,  or  Secretary  of 
State  are  below  the  rank  of  a  baron,  and  have  not  therefore 
a  right  to  vote,  they  shall  sit  upon  the  highest  part  of  the 
sacks  in  the  Parliament  chamber  in  the  above  order."  Where 
two  secretaries  of  State  are  appointed,  they  shall  both  be 
present  in  the  Upper  House  whenever  the  King  or  the  Speaker 
is  present.  Otherwise  they  shall  take  alternate  weeks,  the 
one  in  the  Upper  House  and  the  other  in  the  Lower,  but  in 
particularly  important  business  they  shall  both  assist  at  the 
proceedings  in  the  Lower  House. 

Special  regulations  were  also  issued  by  Henry  VIII.  touch- 
ing the  business  procedure  of  his  council.  According  to  the 
rules  of  business  of  the  year  1626,  the  administrative  body 


(3*)  From  thiB  process  aU  warrants 
are  excepted  which  the  Lord  Treasurer 
ex  off^sio  immediately  issues  for  offices 
ana  lands  within  his  gift.  In  like 
manner  it  is  left  to  the  discretion  of  the 
Lord  Chancellor  to  proceed  in  urgent 
oases  without  the  fees  for  the  great  seal, 
signet,  or  priyy  seaL  Moreover,  the 
King's  express  commands  in  private 
and  State  a&irs  remain  reserveci,  with- 
out warrant  and  without  private  fees 
(NiooJas,  vi.  pp.  201-203).  In  later 
times   there  was  attached   to   these 


regulations  touching  the  State  seal 
the  responsibility  of  the  Secretary 
of  State  to  ParliJGunent.  And,  under 
the  presentiment  of  coming  events, 
a  King's  secretary  even  in  those  days 
complied  of  the  constitutional  in- 
definiteness  of  his  position.  ''All 
officers  and  councillors  of  princes  have 
a  prescribed  authority,  by  patent,  by 
custom,  or  by  oath,  the  secretary  only 
excepted; — only  a  secretary  hath  no 
warrant  of  commission,"  etc.  (Thoms, 
**  Book  of  the  Ck>urt,"  257). 
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was  at  that  time  to  consist  of  twenty  persons^  namely,  foorteeii 
state  and  court  officers,  four  peers,  and  two  bishops.    For  the 
smaller  Cabinet  GouncU,  which  was  to  remain  continuously  in 
close  attendance  upon  the  Eling's  person,  ten  members  were 
designated.    For  daily  duty  with  the  King  the  secretary  and 
two  clerics  were  appomted.    After  the  manner  of  a  modem 
Cabinet  Council,  the  internal  government  of  the  realm  was 
conducted  by  the  council  thus  constituted  with  tolerable  regu- 
larity.   An  extension  of  the  system  of  personal  government 
is  however  shown  in  this,  that  Government  measures  by  no 
means  invariably  proceeded  from  it ;  they  were  not  even  all 
deliberated  upon  in  the  council.    Henry  YIIL  was  not  usually 
present  at  the  ordinary  sittings,  and  only  reserved  to  himself 
the   right    of   personal  signature^    Important  measures  of 
foreign  policy  proceeded  from  the  King  hinu»elf  through  the 
pens  of  his  secretaries,  and  often  through  those  of  others. 
In  confidential  matters  he  corresponded  with  his  own  hand 
and  read  all  letters  himself.     Wolsey  and  Cromwell  were 
his  principal  advisers  so  long  as  t,hey  remained  in  favour ; 
after  Cromwell's  fall,  he  addressed  his  orders  sometimes  to 
one  and  sometimes  to  another  of  the  ministers,  but  none  of 
them  was  again  able  to  gain  iui  ascendant  position.     The 
communications   between  the  King  and  the  heads  of  the 
departments  passed,  in  accordance  with  the  rules  of  busi* 
ness,  regularly  through  a  privy  councillor.    Under  Elizabeth, 
William  Cecil  was  in  a  very  favoured  position.    Under  Eliza- 
beth«  in  fact,  the  council  reached  the  height  of  its  political 
importance.     For  the  internal  government  of  the  country 
it  IS  the  era  of  the  King  in  council  and  of  wise  laws.    In 
many  of  these  laws,  originated  by  the  intellects  of  Elizabeth's 
statesmen,  two  whole  centuries  oi  subsequent  legislation  have 
found  little  to  improve.  (4) 

The  delegations  and  commissions  of  the  council,  which 
even  in  the  preceding  penod  exercised  an  extraordinary  civil 
and  criminal  jurisdiction^  develop  in  this  period  into  a  peculiar 
new  creation,  which  requires  a  special  descrmtion. 

II.  This  is,  "iS.lz  $r&5  ODottnal  as  Sbtar  (S^ambei^  the  Star 

Chamber  of  world-wide  notoriety,  the  institution  of  which 
was  first  brought  about  by  social  disorders,  and  afterwards 
by  the  controversies  of  the  Ileformation. 


(4)  TheroleB  of  bnainess  preeoribed 
by  Henry  VUL  for  the  Privy  Council 
are  contained  in  the  legulationB  laid 
down  for  the  royal  honsehold  of  1526 
(Micolaa,  yii.  pp.  5-7).  As  to  the 
voting  in  the  council,  according  to  an 
old  custom,  the  youngest  member  voted 
first,  the   King   himself  last  (Coke, 


'<Inat,''iv.fiS>  The  extant  reootda  of 
the  Privy  Oounoil,  espeoiaUy  those  of 
the  years  1 540-1514,  whioh  are  lery 
detailed,  certainly  show  a  oariooa 
mixture  of  great  and  petty  businesB, 
and  particularly  a  stnmge  pietore  of 
the  Star  Ofaamber  justice  of  those 
days. 
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It  was  at  first  the  remnants  of  wild  party  struggles, 
the  partiality  and  venality  of  the  sheriffs  and  the  juries,  the 
insolence  of  the  magnates  and  their  armed  retinues,  which 
rendered  an  energetic  police  system  under  Henry  YII.  neces- 
sary. ''  In  consideration  of  existing  great  tumults  and  illegal 
assemblies,  corruption  and  partiality/'  the  stat.  8  Henry  YII. 
c.  1  empowers  the  Chancellor,  Treasurer,  and  Keeper  of  the 
Priyy  Seal,  together  with  a  bishop,  a  temporal  lord  of  the 
council,  and  two  justices  of  the  realm  to  examine  persons 
upon  royal  order,  and  to  punish  them  for  seven  offences 
specially  enumarated,  among  which  are  sedition,  illegal  as- 
semblies, and  factious  unions  with  distinctive  liveries  and 
badges.  This  is  the  extraordinary  crimmal  power  ol  the 
King  in  council  {sfu/pra^  p.  840)  which  had  never  ceased, 
and  which  was  here  acknowledged  afresh  and  embodied 
in  a  commission.  The  King  only  annoxmces  that,  owing  to 
the  necessities  of  the  times,  he  intends  to  exercise  his  criminal 
jurisdiction,  and  delegates  for  this  purpose  a  smaller  number 
of  privy  councillors  with  the  assistance  of  two  judges.  Henry 
Vni.  continues  the  institution,  but  adds  that,  in  these  <»4minal 
oases,  the  president  of  the  council  shall  also  belong  to  the 
essential  members  or  quorum  (21  Henry  YIIL  e.  20),  and 
later,  that  the  judges  shall  only  have  deliberative  voices,  by 
which  a  freer  administrative  exercise  of  the  jurisdiction  is 
intended.  Analogously  by  81  Henry  YHI.  c.  8,  "disobedience 
to  .ordinance ''  is  assigned  to  a  number  of  great  officers, 
bishops,  and  judges  for  punishment.  The  so-called  Star 
Chamber  is  accordingly  only  a  committee  of  the  Privy  Council, 
on  which  account  also  every  privy  councillor  could  occasion- 
ally take  part  in  the  proceedings,  and  even  the  whole  body 
sit  as  Star  Chamber,  as  was  done  at  first  in  important  cases, 
And  later,  at  all  events  from  Edward  YI.,  was  the  general 
rule,  whence  this  penal  jurisdiction  became  ^te  an  ordinary 
portion  d  the  political  business  of  the  ministerial  council. 
The  name  Star  Chamber,  as  the  technical  term  of  an  inde- 
pendent tribunal,  occurs  in  no  statute ;  it  was  only  the  name 
taken  from  the  room  where  the  sittings  took  place,  which  the 
popular  language  applied  to  the  council  when  adioainistering 
penal  justice.  Coke  also  describes  the  Star  Chamber  as  cwria 
coram  rege  et  concilia,  consisting  of  the  ''members  of  the 
Privy  Council,  with  the  assistance  of  two  judges ;  "  only  with 
this  difference,  that  in  this  later  period  a  claim  of  the  peers 
as  Magnum  Concilium  to  take  part  in  its  proceeding  was  again 
asserted  by  some,  just  as  had  been  done  in  tiie  fifteenth 
century.  (5) 

(5)   The  Tnvj   Coanoil    as    Star      '*  JoriBdiotion  of  the  House  of  Lords," 
•Chamber  has  been  treated  of  in  Hale's      c.  y. ;  Palgraye^s  Essay  on  the  King's 
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In  the  second  half  of  the  sixteenth  century,  however,  the 
following  new  conditions  met  together.  First  of  all,  the  need 
of  the  Beformation,  with  its  important  inroads  on  ecclesiastical 
authority  and  ecclesiastical  property,  which,  like  all  radical 
transformations,  required  dictatorial  powers  that  could  only 
in  later  times  be  limited  and  circumscribed  by  law.  And  next, 
the  spirit  of  persecution  and  arbitrariness  which,  originating 
in  religious  controversy,  spread  an  inquisitorial  spirit  abroad 
throughout  the  whole  of  the  political  system.  Finally,  the 
tacit  understanding  between  the  council  and  Parliament 
touching  the  '^  suitable  "  extension  of  such  an  administrative 
jurisdiction.  It  will  probably  never  be  possible  to  explain  in 
legal  technical  language  the  altered  spirit  of  the  institutions 
embodied  in  the  stat.  8  Henry  YII.,  and  the  connection  with 
the  old  jtmadictio  ordinaria  of  the  coxmcil.  The  dictatorial 
sovereignty  of  the  Tudors,  at  all  events,  exercised  these 
arbitrary  powers  in  a  more  moderate  and  dignified  manner 
than  they  would  have  been  exercised  by  a  party  government 
with  ecclesiastical  or  political  leanings.  As  to  how  a  party 
administration  of  a  political  tendency  and  a  partial  ecclesi- 
astical government  would  have  exercised  these  powers,  the 
short  misgovemments  under  Edward  YI.  and  under  Mary  do 
not  allow  of  a  doubt.  (6*) 


GounoO,  p.  104,  9eq.  The  desoription 
in  Hallam,  <"  Const.  Hist,"  L  o.  1,  is  too 
artificial.  Touching  the  old  con- 
troversy as  to  the  penal  jurisdiction 
of  the  council,  of.  vol.  L  pp.  407,  408. 
In  the  temporary  stat.  81  Henry  YL 
c.  2,  all  cases  for  the  jurisdiction  of  the 
council  were  declared  to  be  *'  great  riots, 
extortions,  oppressions,  and  grievous 
offences."  The  new  stat  3  Henry  YIL 
a  8  ^oes  further  in  many  various 
directions,  and  mentions  unlawful 
maintenance,  giving  of  signs  and 
liveries,  tokens  and  retainers,  em- 
bracery, untrue  demeaning  of  sheriffs 
in  the  returns  and  panek  of  juries, 
great  riots,  unlawful  assemblies,  as 
such  offences  in  which  the  petty  jjuries 
were  unwilling  to  do  their  dutv.  These 
statements  were,  in  fact,  right  How 
important  the  local  influence  of  tiie 
magnates  stiU  was  is  shown,  for  ex- 
ample, by  their  being  prohibited  to 
make  their  private  officials  sheriffs. 
Venality  of  the  sheriffs  and  juries, 
deeds  of  violence,  and  rascality  of  aU 
sorts  were  described  in  the  law-books 
and  by  historians  as  events  of  everyday 
occurrence.  A  passing  attempt  to 
extend  the  summary  pemd  jurismction 
of  the  justices  of  the  peace  beyond  its 


old  dimensions  proved  abortive  in  the 
face  of  the  powerful  magnates. 

(5«)  A  legal  difficulty  lies  in  this, 
that  under  Henry  YIII.  and  later  (1) 
the  penal  functions  are  extended  with, 
indefinite  limits  to  a  number  of  new 
cases,  (2)  the  participation  of  the  coun- 
cillors is  not  limited  to  those  persons 
enumerated  in  stat  3  Henry  YII.,  but 
is  extended  to  the  whole  bodv  of  the 
council,  that  is,  to  those  members  who 
actually  participated  in  the  proceed- 
ings without  the  assistance  of  the 
justices.  This  is  in  one  direction  ex- 
plained by  the  discretionary  powers, 
which  from  all  time  lent  aj'ttfMdieiio  ea^- 
traordinaria  to  the  council,  and  which, 
in  spite  of  much  dispute,  were  ever 
afresh  recognized  by  Parliament,  and 
exercised  according  as  the  needs  of  the 
times  required,  and  on  the  other  side, 
by  the  nature  of  the  religious  con- 
troversies. The  position  of  the  royal 
ecclesiastical  power  could  be  in  no 
way  so  clearly  defined  by  legislation  as 
could  the  old  provinces  of  the  temporal 
administration.  The  discretionary 
powers  which  had  here  freshly  sprun^^ 
up  extend,  as  is  usual,  into  other 
spheres  (Nicolas,  vii.  p.  26,  mo.).  That 
such  was  less  felt,  as  a  public  griev- 
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hv^^rTh^''^'  '"^  *>'  ^*^  9^'''^!^^^^  were  never  regulated 
^lllv^fh J  ''rr.  ^^^""'^  *^"  tTfpH^is  procedure  maxims  not 
^^il^''.'^^*"^'^'*'^*'^^  i^mi  i^stiee  in  civil  matters,  that 
'I' ..  f '^*'.*^'  procedure  of  ^^f,  fee  Lord  ChanceUor  in  equity 
cases.  A  court,  consisting  enth  /^^e\y  of  officials,  pleadings  with 
TOtneBses,  documentB,  and  afP^J  ^^vits,  without  a  jury,  becomes 
oi  uself  mquiBitorial  in  for.;^;^^,  and  consequently  the  use  of 
torture  was  also  graduaUy^Jf  ^^mtroduced.  (6^) 

^^^  arises  a  State  -  '~i^urt  of  justice  from  which  there  is 
Y^  appeal,  with  a  p-  '^^;^ewhat  indefinite  penal  jurisdiction,  a 
J^^or  to  the  po^JI'n^^wful,  and  on  that  very  account  for  a  long 
^P^VPopular^^gj^ontemporary  writers  speak  of  it  with  respect, 
o^  Thomaf^pj^mith,  himself  one  of  Elizabeth's  ministers,  lauds 
^^^  Starj^hamber  as  a  good  institution  of  Wolsey.    Th«  most 
^Q^^T^JK  opponent  of  all  administrative  justice.  Sir  Edward 
I'M^  who  himself,  as  Attorney-General,  took  part  in  its 
Proceedings,   says,   "  It   is    the  most  honourable    court   in 
^  IChristendom,  except  our  Parliament ;  this  court,  if  the  right 
procedure  and  the  old  rules  be  observed,  keeps  the  whole  of 
England  quiet."    A  tendency  to  protect  the  oppressed  was 
certainly  to  be  praised  in  such  an  institution;  but  it  con- 
tained also  the  root  of  many  far-reaching  and  evil  things. 
Comprising  in  one  body  a  ministerial  council  and  State  court 
of  justice,  the  Star  Chamber  could  wield  an  irresistible  power 
over  persons  and  property,  by  which  it  systematically  trampled 
down  all  resisting  independence,  and  finally  also  «very  right. 
What  was  originally  a  necessity  of  the  times,  a  transitional 
form,  perhaps  necessary  during  the  conflicts  of  the  Beforma- 
tion,  became  occasionally,  even  in  the  later  part  of  Henry 
VIII.'s  reign,   the  scene  of  petty  denunciations  on  account 
of  ''  disaffection "  towards  the  King  and   the  law.     It  was 
principally  the  indifference  of    Parliament  which  rendered 
\  this  practice  of  administrative  justice  possible.     If  the  con- 

V^      trolling  influence  of  Parliament  could  be  entirely  dispensed 


\ 


aDoe  in  large  circles,  is  to  be  explained 
in  some  measure  by  the  centralization, 
which  had  to  contend  with  great  dif- 
ficulties, in  order  to  summon  persons 
living  at  great  distances,  by  their 
bailiS,  and  to  bring  them  before  the 
8tar  Chamber.  (C^  Marquardsen  in 
the  **Milnchener  fcritischer  Viertel- 
jahrschrift,"  1860,  pp.  213-219.) 

(5**)  The  procedure  of  the  Star  Cham- 
ber is  essentially  that  of  Chance^,  after 
the  pattern  of  the  trials  according  to 
canon  law,  with  the  Chancellor  origi- 
nally as  president  From  inquisition 
in  purely  bureaucratic  bodies  the 
ardent    oeBire   to   extract   confession 


necessarily  arises,  and  thence  again 
the  custom  of  torture,  which  aU  Eng- 
lish jurists  have  certainly  declared  not 
to  be  a  portion  of  the  common  law, 
though  it  has  been  acknowledged  by 
all  as  an  extraordinary  procedure. 
Thomas  Smith  and  Sir  Edward  Coke, 
who  expressed  themselves  so  strongly 
on  the  subject,  themselves,  in  the  capa- 
city of  examining  judges,  repeatealv 
applied  the  torture  which  was  in  such 
cases  inflicted  on  the  special  order  of 
the  King  or  Privy  Council.  Individual 
oases  of  torture  upon  royal  orders  had 
already  occurred  in  former  centuries. 
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with,  this  formed  the  A.4  the  sixteenth  century,  however,  the  tiitt£v  j 
tempts  at  restoring  an  abscOi^t  together.    First  of  all,  the  need  ««ii« 

in.  The  other  IttUgattonS  S^  important  inroads  on  ecclesiastical  moliai 
tribunals  follow  again  immeal ,  property,  which,  like  all  radical  ndi^i 
of  the  estates.  Before  all  otictatorial  powers  that  could  only  i\«^ 
of  the  Chancellor,  as  being  an^cumscribed  by  law.  And  next,  ^jihii 
powers  of  the  King  in  council,  tT^bitrariness  which,  originating  ^tisi^i 
permanent  position  of  Master  of  ^  inquisitorial  spirit  abroad  ^ns^i 
whole  of  the  Chancery  officials,  as  wBftl  system.  Finally,  the  ^^ 
the  fixed  rules  of  competence  and  procecttHicil  and  Parliament  .|?fl 
in  the  main  the  character  of  a  jurisdictio  orUtt  an  administrative         « 

But  besides,  there  is  still  maintained  the  ioMa  to  explain  in  0^ 

mentary  court  tribunal,  which  is  to  be  accesBib»mstitutions  1 

actions  to  every  subject,  as  a  kind  of  forum  mtaercmStjon  with  1 

Bonarum.    Before  the  council,  under  the  name  of  the  07^||prial 
council,  civil  actions  were  still  heard,  and  this  special  ^^e 
mission  for  judicial  matters  continued  unassailed  during 
period  of  the  Tudors  (Nicolas,  vii.  pp.  16,  22).    There  existe 
a  certain  need  for  it  in  the  case  of  actions  between  native 
and  foreign  merchants,  disputes  of  corporations,  questions  of 
maritime  law,  and  pauper  cases.    The  English  courts  of  law 
were  even  in  those  days  much  less  accessible  than  they  should 
have  been  to  the  poorer  classes,  the  expenses  of  barristers 
and  attomies,  the  fees  of  the  sheriffs  and  lower  officials,  and 
the  too  great  nicety  in  framing  the  pleadings  in  an  action, 
made  a  court  tribunal  of  this  description  appear  a  wekome 
alleviation  in  legal  procedure.  \ 

In  close  connection  with  this,  stood  the  so-called  Courts  of 
Requests,  which,  under  the  Lord  Privy  Seal,  was  composed  W 
several  Masters  of  Bequests,  doctors  of  civil  law  having  an 
analogous  position  to  that  of  the  Masters  in  Chancery.    Thd\ 
origin  of  this  court  in  the  administrative  practice  of  the  \ 
council  is  doubtful.    Under  Somerset's  protectorate,  probably  V 
already  under  Henry  VIII.,  an  institution  of  the  kind  is  met 
with.    As,  however,  this  court  of  royal  commission  had  neither 
a  statute  nor  yet  time-honoured  usage  as  its  basis,  the  King's 

(50  The  oharaoter  of  the  court  is  pervaded  with  the  duty  of  the  magis- 
moreover  different  under  every  Govern-  trates  to  defend  the  true  faith.  Even 
ment;  under  Henry  V  JUL  it  forms  a  State  the  extreme  eoeleeiaeitical  opposition 
protection  against  powerM  evil-doers ;  still  demanded  that  the  people  should 
under  Henry  Vni.,  Edward  YI.,  and  he  energetically  "  compelled  to  the  doc- 
Elizabeth,  a  powerfdl  instmment  for  trine  and  oonfession  of  the  tme  faith." 
the  carrying  out  of  the  Reformation.  Jn.  the  proceedings  against  Wentworth, 
Oontemporary  writers  acknowledge  in  the  Lower  House  itself  even  enioined 
so  far  the  ezoeUenoe  of  its  worling,  an  examination  to  be  conducted  after 
excepting  in  ''political  oases."  But  this  fashion (Beeve^s** History," v. 231, 
the  more  important  political  cases  also  282).  The  short-sightedness  shown  in 
were  at  the  oottom  cases  of  resistance  emplo^ng  such  institutions  for  the 
to  the  authority  of  Church  and  State,  most  unmediate  popular  puipoees  has 
and  the  whole  period  was  still  deeply  been  at  aU  times  nearly  the  same. 
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Tbm«eiiiifflmaie8UiCh«^^^*^®*i'  ™  ?  leading  case,  declared  that  it  was 
bj k  tawe {wmed lot f^"**  court,  and  was  not  authorized  to  administer 

iBiinabiiBtotkBroeedTiTftc^^^^  ^^®   ^^       comnuBSions  of   the  Kings 

•MTiTnu  '^  ^/ere  composed  with  the  assistance  of  a  jury, 
SidiT^S  newly  created  Cowrts  of  the  Steward;  to  wit  tL 
J^'  ■.  .  i'.  ,*^€  Lard  Steward,  Treasurer,  and  Comptroller  of  the 
JiWm(puBitoiiiJmI()r(g  ^enry  VIL  c.  14),  and  the  CouH  of  the  Lord 

^^,^^XSS  Henry  VIIL  c.  12),  with  a  criminal  jurisdiction 

i»A.,.^i?      j3  of  treason,  murder,  manslaughter,  etc.,  in  royal 

M  appeal,  mill  a  5^^^  ©       >        >  j 

m  pow'  jy^^  manner,  the  Admiralty  Court  in  criminal  cases, 

SrTkf     "^^  Henry  VIII.,  was  constituted  by  a  commission  issued 

h^^  the  Lord  High  Admiral  and  certain  justices,  who  were  to 

•  1  J'proceed  according  to  the  rules  of  common  law  and  with  a 

(M    jury,  under  the  style  of  the  Commissions  of  Oyer  and  Terminer 

of  the  Admiralty  at  the  Sessions  House  in  the  Old  Bailey. 

A  second  group  of  new  tribunals  is  created  round  and  about 
the  Treasury,"  for  special  branches  of  the  hereditary  revenue. 

This  is  the  Cou/rt  of  Augmentations  a/nd  Revenues  of  the 
Crovm,  which  was  first  instituted  by  27  Henry  VHI.  cc.  27, 
28,  for  the  administration  of  the  secularized   monasterial 
V  estates.    To  this  court  was  attached  the  general  survey  of 

demesnes,  under  a  chancellor  as  head  for  the  keeping  of  the 
great  seal  and  small  seal,  two  general  surveyors,  and  a 
numerous  body  of  other  officials.  (6)  In  a  Court  of  Wa/rds  a/nd 
Liveries,  moreover,  the  administration  of  the  feudal  wardships 
was  severed  from  the  Exchequer,  and  in  this  court  the  grant 


r 


*  A  pecnHar  creation  in  the  form  of 
a  kind  of  commerolal  court  Ib  that  court 
constituted  by  43  Elizabeth,  c.  12,  for 
the  decision  of  assnmioe-dispateB,  com- 
posed of  a  commission  consisting  of  the 
admiralty  judge,  the  Recorder  of  Lon- 
don, two  doctors  of  civil  law,  two  com- 
mon law  jurists,  and  eight  merchants, 
with  on  appeal  to  the  OhanceUor.  This 
eommeidal  court  has,  however,  disap- 
peared generations  ago,  and  indeed, 
commercial  and  trade  courts  and  other 
attempts  at  the  formation  of  special 
oourts  for  special  trading  and  pro- 
fessional classes  neyer  made  any  pro- 
gress in  England. 

(6)  When  the  stai  27  Henry  YIII. 
ce.  27,  28,  first  dissolved  the  smaU 
monasteries  with  revenues  up  to  £200, 
a  separate  Court  of  AugmenttUions  was 
formed  for  the  administration  of  the 
estates  thus  secularized,  at  the  head  of 
which  was  a  chanoeUor  with  a  great 
fmd  a  small  seal.    In  later  times  the 


secularization  was  extended  to  the  great 
monasteries  and  other  foundations  (al- 
together 2374  institutions).  In  conse- 
quence of  this  extension,  the  orig^al 
court  was  again  abolished  by  patent, 
a  new  court  instituted  and  combined 
with  a  general  survey  {Court  of  OeneraX 
Bwrveyor  nf  Lands  belonging  to  the 
Croum),  which  had  been  created  mean- 
while. As  in  the  mean  time  doubts  had 
arisen  as  to  the  constitutional  legidity 
of  the  fbrmer  abolition  by  patent,  the 
tribunal  was  newly  constituted  by  stal 
7  Edward  VI.  c.  2.  Henry  VIIL  had 
already,  however,  alienated  and  granted 
away  the  confiscated  estates  in  large 
numbers;  Mary  gave  back  to  the  old 
livings  the  appropriated  tithes,  glebes, 
etc.,  which  still  remained,  and  in  con- 
sequence aboUshed  the  whole  court. 
The  stiU  remaining  aihninistration  of 
demesnes  and  forests  reverts  again  to 
the  Exchequer  (1  Mar.  Sess.  2,  c.  10). 
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of  feudal  investitureB  was  conferred,  apparently  in  the  well- 
meant  intention  of  moderating  the  strict  financial  principles 
of  the  Exchequer.  (6*) 

A  third  group  of  a  peculiar  character  is  formed  by  the  new 
provincial  governments,  which  were  not  parcelled  oflf  from  the 
central  administration,  according  to  the  old  system  of  self- 
government,  bttt  on  a  more  bureaucratic  pattern.  Under  the 
direction  of  the  Privy  Council,  they  formed  a  provincial  dele- 
gation of  the  council  in  counties  where  restless  neighbours 
and  internal  disquietude  rendered  them  necessary.  Thus 
arose  in  the  first  instance  the  president  and  council  in  Wales, 
including  Wales  and  the  marches,  as  well  as  the  counties  of 
Hereford,  Worcester,  Salop,  and  Gloucester.  Then  the  presi- 
dent and  council  of  the  North,  comprising  Yorkshire,  Durham, 
Northumberland,  and  Westmoreland.  A  concurrent  juris- 
diction with  the  ooxmcil  of  the  North  was  exercised  further 
by  the  three  courts  of  the  Scotch  marches  (east,  west,  and 
middle  marches),  which  included  Northumberland,  Cumber- 
land, and  Westmoreland.  Like  the  council,  these  departments 
have  the  jurisdiction  of  commission  courts  in  criminal  and 
civil  cases  "  where  one  of  the  parties  is  too  poor  to  take  the 
ordinary  legal  course."  The  judges  are  empowered  to  pass 
judgment  either  according  to  the  common  law  and  custom,  or 
in  the  way  of  equity  according  to  their  wisdom  and  unbiassed 
judgment  (that  is,  with  or  without  a  jury).  This  last  clause 
was  agreed  to  upon  the  urgent  demand  of  the  rebels  in  the 
North.  (6^)  Finally,  Lancaster  also  retained  its  separate 
Chancery  and  Star  Chamber,  when  under  Henry  VII.  it  was 
taken  over  as  a  special  appendage  of  the  Crown. 

This  movable  organization  of  the  administration,  in  which 
an  influence  of  the  Beformation  and  extended  bureaucratic 
powers  are  already  visible  to  a  dangerous  extent,  is  now 
contrasted  with 


(6*)  The  Cowrt  of  Wards  and  Liveries 
is  also  a  pieoe  of  financial  adnunietra- 
tion  whicn  passes  into  the  fonn  of  a 

ricular  administrative  jurisdiction. 
Henry  VIII.,  firstly,  a  Court  of 
liuddl  Wardships  was  instituted, 
which  had  the  guardianship  of  wards 
and  lunatics,  gives  the  king's  widows 
permission  to  remarry,  and  exacts  the 
fines  for  marriage  without  licence.  It 
is  a  court  of  record  under  a  Master  of 
ihe  Wards,  who  is  at  the  same  time 
Keeper  of  the  Seal.  The  procedure  is 
copied  from  that  of  the  chamber  of  the 
Duchy  of  Lancester,  with  four  yearly 
terms,  and  with  powers  of  pronouncing 
sentence  of  arbitrary  imj>ri8onment.    A 


year  after  its  institution  the  feudal  in* 
vestitures  (liveries)  were  also  assigned 
to  the  Cowrt  of  Wards.  The  court  in 
this  form  continued  until  the  abolition 
of  the  knights'  fees  under  Charles  II. 

(6^)  In  these  new  provincial  tri- 
bunals a  bureaucratic  spirit  of  the  or- 
ganization, which  as  a  fact  was  baaed 
upon  local  exigencies,  is  visible  to  a 
greater  degree.  A  creation  analogous 
to  the  Court  of  the  North  was  also  a 
President  and  Council  in  the  West,  es- 
tablished by  Stat  82  Henry  VIIL  c.  50, 
with  like  autliority  in  the  counties  of 
Devon  and  Cornwall,  which  was,  how- 
ever, soon  abolished. 
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unchanged  form.  The  three  Courts  of  King's  Bench,  Common 
Fleas,  and  Court  of  Exchequer  are,  as  formerly,  composed, 
as  need  required,  of  three,  four,  or  five  justices.  The  increase 
of  judicial  business  in  the  year  1579  occasioned  primarily  the 
appointment  in  the  Court  of  Exchequer,  of  Bobert  Shute, 
''with  equal  rank  and  dignity  as  the  justices  of  the  other 
two  courts."  Soon  all  the  assisting  judges  of  this  court  were 
appointed  from  among  the  leading  barristers,  who  were 
qualified  for  the  judicial  office,  and  accordingly  take  part  in 
presiding  at  the  assizes,  so  that  from  this  time  forth  the 
three  divisions  of  the  central  courts  of  the  realm  are,  as 
regards  their  constitution,  on  an  equality  with  one  another. 

The  appellate  jurisdiction  of  the  Upper  House  over  these 
official  courts  of  the  realm  has  decayed  in  this  period,  because 
the  assignment  of  higher  appeals  to  the  House  by  writ  of  error 
has  fallen  into  comparative  disuse.  But  as  in  the  preceding 
period  an  appeal  from  the  Court  of  Exchequer  was  directed 
to  lie  to  a  committee  of  the  Council,  by  stat.  27  Elizabeth,  c.  8, 
a  supreme  court  was  so  formed  for  judgments  of  the  King's 
Bench  that  the  appeal  should  go  from  the  King's  Bench  to 
the  united  bench  of  the  Court  of  Common  Pleas  and  the  Court 
of  Exchequer.  Under  the  name  of  the  Court  of  Exchequer 
ChawAer,  this  appellate  jurisdiction  thus  assumed  a  purely 
judicial  character.  Altogether  the  constitution  of  the  courts 
and  the  personal  position  of  the  justices  appears,  in  spite  of 
their  revocable  appointment  and  their  position  of  justiciaries 
of  the  council,  to  be  a  dignified  one,  and  maintains  during  the 
whole  period  a  high  reputation  and  character  for  impartiality. 
The  Tudors  never  enforced  their  personal  wishes  in  the  courts 
of  common  law,  and  in  fact  never  interfered  with  the  regular 
administration  of  justice.  Their  worthy  demeanour  in  this 
respect  reminds  us  of  the  best  periods  of  the  monarchy  in 
Germany.  (7) 


(7)  The  Courts  of  OommoD  Law,  in 
their  external  oomposition,  are  treated 
1^  FoflB  ("  Judges,''  V.  8, 405, 409,  sea,). 
The  former  oiutomarj  rule  of  confer- 
ring tile  dignity  of  knighthood  upon 
the  jurtioes  now  becomes  more  rare. 
EllEabeth,  who  according  to  the  habit 
of  wise  monarohs  conferx«d  honours  and 
titles  sparingly,  was  wont  only  to  honour 
the  presidents  of  the  courts  with  the 
dignity  of  knighthood.  On  the  other 
hand,  the  Tndors  were  studious  to 
maintain  the  personal  intep^ty  and 
external  independence  of  their  justices, 
for  which  reason  a  large  increase  was 
made  in  the  official  salaries.    In  the 


assessment  of  incomes  in  15  Henry 
YIII.,  the  chief  justice  of  the  King's 
Bench  was  assessed  at  1000  marks,  of 
the  Common  Pleas  at  650  marks,  the 
chief  baron  at  £400,  the  assistant  jus- 
tices at  £400,  500  marks;  £240,  and 
£200  respectiYely.  Among  the  bar- 
risters, the  Serjeants  were  taxed  at  £100 
to  £250,  the  attorney-general  at  £500 
vFoss,  *•  Judges,"  v.  99).  As  to  the 
right  of  visitation,  of.  Beeves  (v.  250). 
Though  it  is  frequently  asserted  that 
the  justices  of  these  times  showed  great 
subserviency  to  the  wishes  of  the  mon- 
archy, yet  we  must  judffe  this  by  the 
standard  of  the  Upper  House  of  these 


512  Constitutional  History  of  England. 

Supplementary  to  certain  provinces  of  the  civil  jurisdiction 
there  exists  the  equitable  jurisdiction  of  the  Lord  Chancellor 
{supray  p.  882),  which  gradually  also  assumes  a  judicial 
character.  The  Tcfdots  show  no  inclination  to  extend  this 
province  of  their  jitrisdiction ;  the  stat.  27  Elizabeth,  c.  1, 
even  forbids  every  "application  to  other  jurisdictions  to 
impeer  or  impede  the  jurisdiction  of  the  King's  courts/'  and 
the  Crown  evinces  no  opposition,  when  the  penalties  of  prm- 
mimire  are  applied  to  encroachments  by  equitable  jurisdiction 
upon  the  province  of  the  ordinary  courts  of  law. 

This  fixed  portion  of  the  executive  administration  completes 
the  whole  picture  of  the  Tudor  epoch.  Judicial,  parlia- 
mentary, and  parochial  constitution  in  their  entirety  display 
a  form  of  gove^ent  in  which,  on  the  whole,  uprightness  and 
e£Giciency  are  the  dominant  qualities.  The  dynasty  had 
found  the  realm,  on  its  accession  to  power,  in  a  state  of 
the  utmost  disorganization,  owing  to  the  transcendent  power 
of  the  factions  of  the  nobility.  To  restore  the  royal  power 
and  justice  against  the  mightiest  in  the  land  had  been 
its  first  task,  and  for  this  the  traditional  prerogative  gave 
sufficient  power.  By  the  further  acts  of  the  Iteformation, 
the  powers  of  the  ecclesiastical  government  passed  to  the 
Crown,  as  an  inexhaustible  fountain  of  new  elements  of 
strength*  After  the  fusion  of  the  ecclesiastical  hierarchy 
with  the  monarchy,  the  temporal  institutions  are  pervaded 
throughout  by  a  new  monarchical  spirit,  which  is  most  promi* 
nent  under  Elizabeth.  But  the  Tudors  made  uae  of  this 
increase  in  their  power  both  externally  and  internally  in  a 
royal  manner,  by  energetically  upholcQng  the  Beformation, 
and  by  a  social  and  political  development  of  the  national 
strength.  Even  though  the  religious  element  in  Henry  VHI^ 
was  rigidly  subordinated  to  the  political,  his  three  children, 
when  tibey  came  to  reign,  by  the  sincerity  of  their  convictions 
— though  in  contrary  directions — rehabiUtated  the  monarchy 
in  the  religious  feeling  of  the  people.  The  transition  from 
the  old  to  the  new  Church  made  a  personal  government  neces- 
sary in  this  province,  for  which  the  character  of  Henry  VHI*, 


times.  As  to  the  honoiUBble  attitude 
of  the  judges  in  their  lemonstranoe 
addressea  to  the  council  ou  account  of 
arbitrary  arrests  in  ^e  year  1581,  o/. 
Hallam  ("Const.  Hist."  iii.  c.  5). 
EquaUy  honourable  is  the  behaviour  of 
the  judges  in  the  matter  of  a  royal 
order  of  April  2lBt,  1587  (in  Anderson's 
Report,  IM),  where  the  Queen  disposes 
of  an  office  which  was  to  be  regarded 
as  a  freehold  of  the  then  possessor, 
whereupon  the  justices,  remembering 


thefar  oath,  refase  obedience,  and  fliBr 
Queen  yields.  In  their  capacity  as 
legal  advisers  of  the  Upper  House,  legal 
questions  were  sometimes  laid  before 
tne  common  law  judges,  as  on  the  ac- 
cession of  Henry  VII.  In  these  func- 
tions also  the  conduct  of  the  jud^ 
appears  honourable.  Henry  VIlI.  him- 
self, in  a  speech  before  Parliament, 
refers  to  their  opinion  as  to  the  prin- 
ciple of  the  constitution  of  Parliament. 
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violent  indeed,  and  egoistical,  but  clearsighted  and  energetic, 
was  found  sufficient.  In  this  position,  Henry  YIII.  and 
Elizabeth  often  put  down  all  resistance  to  their  will  in  a 
haughty  manner.  But,  though  imperiousness  or  selfishness 
may  have  guided  their  steps,  they  never  wished  to  rale  without 
Parliament,  but  always  to  govern  in  accordance  with  the  law. 
The  assurance  of  Elizabeth,  with  which  at  the  close  of  her 
reign  she  repaired  the  error  with  regard  to  monopolies,  ^'  that 
never  thought  was  cherished  in  my  heart,  ihcet  tended  not  to 
my  people's  good'  (Pari.  Hist.,  iv.  p.  480),  found  a  ready 
echo  in  the  hearts  of  her  people.  The  faults  and  harsh  deeds 
of  this  courageous,  energetic  dynasty  were  the  faults  of  the 
times  in  which  thqy  Uved,  and  of  the  people  with  whose 
greatness,  welfare,  and  right  they  wished  to  identify  them- 
selves. It  is  an  epoch  of  great  excitement  and  intellectual 
movement,  such  as  seldom  maintains  itself  except  at  the 
expense  of  the  character  of  individuals  and  classes.  But  all 
this  made  the  personality  of  the  Tudors,  with  their  courage 
and  energy,  the  main  feature  of  an  era  which  in  spite  of  all 
its  faults  was  a  great  one.  (8) 


(8)  The  whole  character  of  this 
Goyermnent  must  be  judged  by  con- 
trasting the  judicial,  parochial,  and 
parliamentary  conetitutien   with   the 

groceedings  against  indiYidnals,  the 
tar  Chamber,  and  the  laws  of  high 
treason  of  the  period.  The  latier  were 
at  all  events  modified  in  one  respect  in 
the  stai  11  Henry  YIL  c  1,  which 
dispenses  with  the  penalties  of  hieh 
treason  in  the  case  of  >the  subject  who 
takes  the  oath  of  allegianoe  to  a  King 
de  fado  (rightly  estimated  in  HaUam, 
iii  196).  This  is  supplemented  by  a 
law  of  Edward  Y I.  decwring  the  neces- 
sity of  prodncingtwo  witnesses  to  prove 
h^h  treason.  The  application  of  the 
laws  touching  high  treason  to  a  denial 
of  supremacy  is  a  violent  outrage  on 
our  religious  feelings,  Imt  the  sixteenth 
century  saw  in  it  a  legal  consequence 
of  the  old  ecclesiastical  government. 
In  1  £dward  YI.  the  bloody  laws  re- 
lating to  high  treason  were  again  re- 
pealed, but  isolated  cases  were  after- 
wards again  made  amenable  to  heavy 
punishments.  Mary  repealed  aU  new 
felonies  as  far  back  as  1  Henry  YIXL, 
but  proceeded  all  the  more  mercilessly 
in  ecclesiastical  matters,  and  in  tem- 
poral matters  more  inquisitorially  than 
did  Henry  YIII.  The  enormous  changes 
in  Church  and  society  had,  as  in  tne 
German  Beformation,  confused  the 
people^s  sense  of  right  and  wrong,  and 


made  the  nation  iuolinod  to  sacrifice 
the  rights  of  individuals  to  a  political 
power  which  aimed  at  great  ends  and 
showed  itself  able  to  attain  them.  In 
such  times  pride  and  self-importance 
vanish  from  amongst  the  ruling  class, 
and  only  return  when  the  ranks  of 
society  mive  become  more  firmly  estab- 
lished, In  small  as  in  great  matters 
the  tendency  of  the  times  had  been  to 
enhance  the  personal  eovereign  power, 
and  to  make  the  nation  inclined  to 
endure  much  witii  patience.  The  union 
of  the  factions  of  the  two  Roses  under 
Henry  YIL  had,  after  three  interrupt 
tions  in  the  course  of  three  generations, 
ended  in  the  restoration  of  a  regular 
succession  of  the  dynasty.  A  wild 
■struggle  that  had  <lasted  for  thirty 
years,  and  disaffection  and  demoraliza- 
tion within,  remained  as  the  warning 
tokens  of  a  'change  of  dynasty  before 
the  eyes  of  the  nation.  Henry  YIII. 
was  on  this  account  from  his  childhood 
up  **  a  humoured  and  spoiled  piece  of 
royalty ; "  but  he  was  also  **the  majestio 
lord,  who  broke  the  bonds  of  Rome." 
The  Reformation  made  him  a  counter- 
poise to  a  still  more  hated  despotism, 
and  his  personality  the  indispensable 
Instrument  of  the  great  national  work. 
Compared  to  a  Carclinal  Pole  and  his 
supporters  thiskind  of  absolutism  was 
a  brilliant  foil.  The  great  majority  of 
the  people  never  doubted  in  theor  choice 

2l 
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CHAPTER  XXXVI. 

Wsit  ^ebelopment  of  ti^e  ^roci(aI  Sbs^t^in. 

Within  the  development  of  this  period,  whieh  was  at  times 
tragic  but  still  majestic,  and  at  its  close  brilliant,  there  had 
been  formed  in  the  lower  strata  of  the  State  and  of  society 
new  elements  of  coherence  which  were  scarcely  noticed  in 
the  great  movements  of  the  time.  As  among  the  dynastic 
struggles  and  barons'  battles  of  the  precedmg  period  the 
formation  of  the  estates,  which  was  destined  to  have  such  an 
effect  upon  the  future,  pursued  its  steady  quiet  course, — so 
there  took  place  amid  the  gigantic  movement  of  the  Beforma- 
tion,  a  development  of  the  local  constitution  and  with  it  an 
organization  of  the  lower  strata  of  society,  which  imparted 
to  the  struggles  of  the  following  century  an  unforeseen  and 
entirely  novel  character. 

Hand  in  hand  with  the  union  of  the  roval  and  the  ecclesi- 
astical administration,  which  was  effected  by  the  Beformation, 
the  provident  paternal  spirit  of  the  royal  supremacy  trans- 
ferred to  the  temporal  State  the  humanitarian  duties  of  the 
Church,  which  the  clergy,  diminished  in  numbers  and 
straitened  in  means,  could  no  longer  fulfil,  and  regulated 
these  offices  as  permanent  duties  of  the  parish.  This  new 
system  follows  closely  on  the  already  existing  institutions  for 
the  maintenance  of  the  peace ;  but  whilst  the  latter,  in  their 
old  form,  had  only  been  occupied  with  the  warding  off  of  evil, 
these  new  institutions  adopted  the  political  idea  of  the  Church, 
viz. :  the  duty  of  providing  for  the  poorest  and  most  indigent 
elements  of  society.  From  these  points  of  view,  from  the 
Tudor  period,  the  local  village  constitution,  which  had  up  to 
that  tinte  been  very  insignificant,  develops  into  an  important 
member  of  the  community-system,  and  thus  becomes  a  funda- 
mental institution  of  the  State.  The  communal  institutions 
during  this  period  are  developed  from  the  lower  grades  up- 

betweeii   the   two.     GoBirasted  mth  Virgin  Queen  than  in  Henry  VTTT  • 

hloody    Mary   and    Spanish    Philip,  this  is  proved  by  the  even  over-anxioajB 

Elizabeth  appeared  to  the  people  as  care  of  the  people  for  the  safety  of  the 

an  angel  of  deliyeranoe,  with  all  thoee  royal  person.    All  theoe  dronmatanoes 

qualities  which  gain  for  the  monarchy  combine  to  enhance  the  monaiohieshlv 

the  people's  love.     The  Beformation  and  with  it  at  once  the  magisterial  and 

was  more  worthily  personified  in  the  paternal  spirit  of  the  Government. 
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wards ;   whnk  in  a  certain  sense  is  contrary  to  the  former 
coarse. 

I.  'Srtie  (ZDonstittttion  of  4V  $atte]^,  which  in  the  Middle  Ages 
only  helongs  to  the  ecclesiastijsal  side  of  the  State,  enters 
into  the  political  State  as  the  kxwest  member.  In  their 
Anglo-Norman  formi  the  tithings  appeac  only  as  sub-districts, 
in  wiuch  the  provost,  tithing  man,  in  the  oapacity  of  judicial 
and  polkie  bailiff,  had  to  carry  out  the  orders  of  the  sheriffs, 
bailiffs,  and  chief  constables.  This  weakness  of  the  tithing, 
which  had  not  even  been  territorially  separated,  acted  upon 
the  various  kinds  of  landed  property,  and  was  in  turn  reacted 
upon  by  them,  for  cloae  peasant  villages  with  connected  farms 
had  never  been  the  rule  m  England,  but,  on  the  contrary,  the 

Ereponderance  of  the  greali  landed  interests  over  the  copy- 
olders,  cottagers,  tenants,  small  tradesmen,  and  labourers 
had  from  early  times  been  firmly  estabUshed.  Church  and 
parsonage  accordingly  became  the  centre,  the  soul  of  the 
village.  The  Sunday  gathering  at  Church  service,  the  cele- 
bration of  ecclesiastical  acts  and  f^sts,  and  the  common 
graveyard  were  stronger  elements  for  a  local  village  system 
than  the  military,  judicial,  and  poUce  institutions,  of  which 
the  viUata  is  merely  a  subdivision.  Accordingly  through  a 
long  and  silent  change  the  ''  parish,"  in  the  common  notions 
of  the  people  and  in  everyday  language,  takes  the  place  of  the 
tithing.  In  the.  majority,  of  viUatse  both  are  locally  identical. 
But  the  greater  townships  include  several  parishes;  and  on 
the  other  hand  the  parish  often  embraces  many  tithings, 
especially  in  the  north  of  England.  As  within  the  ecclesi- 
pistical  and  civil  state  at  the  head  of  the  Government,  so 
here  in  the  lowest  grade  the  ecclesiastical  and  civil  com- 
munities draw  closer  and  closer  together.  The  elements  of 
this  union  lie  partly  in  the  local  Church  offices,  and  partly 
in  the  Church  rates,  but  most  of  all  in  the  new  offices  and  in 
the  new  rating  system,  of  which  the  legislation  of  the  Tudors 
makes  the  parish  the  basis. 

1.  The  parson  of  the  place,  the  rector,  or,  if  he  does  not 
own  the  tithes,  the  vicar,  is,  in  the  ecclesiastical  sense,  the 
head  of  the  parish.  Regarded  from  the  point  of  view  of  the 
civU  constitution,  in  respect  of  rates  and  public  burdens,  he 
is  only  a  distinguished  member  of  the  village  community, 
liable  to  taxation  and  to  public  burdens.  Since  the  Statute 
of  Marlebridge,  however,  the  parochial  clergy  were  released 
from  suit  of  the  Bherifrs  toum,  and  so  far  e^oyed  a  position 
of  immunity.  After  the  origin  of  the  office  of  justice  of  the 
peace,  respectable  and  wealthy  parsons  were  also  appointed 
upon  commissions  of  the  peace,  by  which  means  the  idea  of 
a  magisterial  office,  even  m  the  civil  sense,  becomes  estab- 
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CHAPTER  XXXVI. 

^j^e  9ebeIopment  of  tj^e  ptrocj^tol  S&5$(ttm. 

Within  the  development  of  this  period,  which  was  at  times 
tragic  but  still  majestic,  and  at  its  close  brilliant,  there  had 
been  formed  in  the  lower  strata  of  the  State  and  of  society 
new  elements  of  coherence  which  were  scarcely  noticed  in 
the  great  movements  of  the  time.  As  among  the  dynastic 
struggles  and  barons'  battles  of  the  precedmg  period  the 
formation  of  the  estates,  which  was  destined  to  have  such  an 
effect  upon  the  future,  pursued  its  steady  quiet  course, — so 
there  took  place  amid  the  gigantic  movement  of  the  Beformi^ 
tion,  a  development  of  the  local  constitution  and  with  it  an 
organization  of  the  lower  strata  of  society,  which  iinparted 
to  the  struggles  of  the  following  century  an  unforeseen  and 
entirely  novel  character. 

Hand  in  hand  with  the  union  of  the  roval  and  the  ecclesi* 
asticaJ  adoiinistration,  which  was  effected  by  the  Reformation, 
the  provident  paternal  spirit  of  the  royal  supremacy  trans- 
ferred to  the  temporal  State  the  humanitarian  duties  of  the 
Church,  which  the  clergy,  diminished  in  numbers  and 
straitened  in  means,  could  no  longer  fulfil,  and  regulated 
these  offices  as  permanent  duties  of  the  parish.  This  new 
system  follows  closely  on  the  already  existing  institutions  for 
the  maintenance  of  the  peace ;  but  whilat  the  latter,  in  their 
old  form,  had  only  been  occupied  with  the  warding  off  of  evil, 
these  new  institutions  adopted  the  political  idea  of  the  Church, 
viz. :  the  duty  of  providing  for  the  poorest  and  most  indigent 
elements  of  society.  From  these  points  of  view,  from  the 
Tudor  period,  the  local  village  constitution,  which  had  up  to 
that  time  been  very  insignificant,  develops  into  an  important 
member  of  the  community-system,  and  thus  becomes  a  fimda- 
mental  institution  of  the  State.  The  communal  institutions 
during  this  period  are  developed  from  the  lower  grades  up- 


between  the  two.  Contrasted  with 
bloody  Mary  and  Spaniah  Philip, 
Elizabeth  appeared  to  the  people  as 
an  angel  of  deliverance,  with  all  those 
qualities  which  gain  for  the  monarchy 
the  people's  lova  The  Reformation 
was  more  worthily  personified  in  the 


Virgin  Queen  than  in  Henry  VUI. : 
this  is  proved  by  the  even  over-anxiona 
care  of  the  people  for  the  safety  of  the 
royal  person.  AU  these  circumstanoes 
combine  to  enhance  the  monarchical, 
and  with  it  at  once  the  magisterial  and 
paternal  spirit  of  the  Government 
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wards ;   wimh.  in  a  certain  sense  is  contrary  to  the  former 
course. 

I.  'STie  ODonstittttion  of  ijtf  l^axis^  which  in  the  Middle  Ages 
only  belongs  to  the  ecclesiairtiisal  side  of  the  State,  enters 
into  the  political  State  as  the  lawest  member.  In  their 
Anglo-Norman  form^  the  tithings  appeac  only  as  sub-districts, 
in  wlfidch  the  provost,  tithing  man,  in  the  capacity  of  judicial 
and  vph^  bailiff,  had  to  carry  out  the  orders  of  the  sheriffs, 
bailiffs,  and  chief  constables.  This  weakness  of  the  tithing, 
which  had  not  even  been  territorially  separated,  acted  upon 
the  various  kinds  of  landed  property,  and  was  in  turn  reacted 
upon  by  them,  for  close  peasant  villages  witib  connected  farms 
had  never  been  the  rule  in  England,  but,  on  the  contrary,  the 

Ereponderance  of  the  greniii  landed  interests  over  the  copy- 
olders,  cottagers,  tenants,  SEaall  tradesmen,  and  labourers 
had  from  early  times  been  finely  established.  Church  and 
parsonage  accordingly  became  tlie  centre,  the  soul  of  the 
village.  The  Sunday  gathering  at  Church  service,  the  cele- 
bration of  ecclesiastical  acts  and  fia^rsts,  and  the  common 
graveyard  were  stronger  elements  for  a  local  village  system 
than  the  military,  judicial,  and  police  institutions,  of  which 
the  vUlata  is  merely  a  subdivision.  Accordingly  through  a 
long  and  silent  change  the  ^'  parish,"  in  the  common  notions 
of  the  people  and  in  everyday  language,  takes  the  place  of  the 
tithing.  In  the.  majority  of  viUatas  both  are  locally  identical. 
But  the  greater  townships  include  several  parishes;  and  on 
the  other  hand  the  parish  often  embraces  many  tithings, 
especially  in  the  north  of  England.  As  within  the  ecclesi- 
pistlcal  and  civil  state  at  the  head  of  the  Government,  so 
here  in  the  lowest  grade  the  ecclesiastical  and  civil  com- 
munities draw  closer  and  closer  together.  The  elements  of 
this  union  lie  partly  in  the  local  Church  offices,  and  partly 
in  the  Church  rates,  but  most  of  all  in  the  new  offices  and  in 
the  new  rating  system,  of  which  the  legislation  of  the  Tudors 
makes  the  parish  the  basis. 

1.  The  parson  of  the  place,  the  rector,  or,  if  he  does  not 
own  the  tithes,  the  vicar,  is,  in  the  ecclesiastical  sense,  the 
head  of  the  parish.  Begarded  from  the  point  of  view  of  the 
civil  constitution,  in  respect  of  rates  and  public  burdens,  he 
is  only  a  distinguished  member  of  the  "^lage  community, 
liable  to  taxation  and  to  public  burdens.  Since  the  Statute 
of  Marlebridge,  however,  the  parochial  clergy  were  released 
from  suit  of  the  sheriff's  toum,  and  so  far  enjoyed  a  position 
of  immunity.  After  the  origin  of  the  office  of  justice  of  the 
peace,  respectable  and  wealtiiy  parsons  were  also  appointed 
upon  commissions  of  the  peace,  hj  which  means  the  idea  of 
a  magisterial  office,  even  m  the  civil  sense,  becomes  estab- 
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lished.  The  legislation  of  the  Tudors  adds  to  the  parson's 
office  some  elements  of  a  police  character;  the  control  of 
the  church  attendance  of  papists,  the  duty  of  giving  in- 
formation respecting  certain  offences  against  the  laws  of  the 
Beformation,  the  registration  of  the  characters  of  domestic 
servants,  and  even  the  infliction  of  corporal  punishment  upon 
vagrants.  Later  legislation  has,  however,  not  continued  in 
this  direction. 

2.  Two  chwrchwa/rdem  (1)  are  from  the  ecclesiastical  point 
of  view  only  subordinate  assistants  of  the  incumbent.  In 
addition  to  these  there  appear  in  great  parishes  also  synods- 
men,  sidesmen,  questman,  as  assistant  officials ;  but  as  a  rule 
the  functions  of  the  sidesmen  are  combined  with  the  office 
of  churchwarden.  Their  duty  to  give  information  of  all 
notorious  crimes  touching  the  Church,  the  clergy,  and  parish- 
ioners, is  also  included  in  their  oath  of  office  and  again 
enjoined  in  the  canones  of  1608.  But  in  its  civil  bearings, 
the  office  now  attains  a  new  importance  in  consequence  of 
the  institution  of  church  rates,  which  we  shall  immediately 
discuss.  Whilst  the  parish  is  responsible  for  the  keeping  of 
the  church  buildings  in  repair,  so  it  obtains  an  undoubted 
right  to  share  in  the  management  of  the  Church  property, 
for  which  the  churchwardens  have  been  recognized  by  judicial 
practice  as  an  active  corporation.    As  the  decaying  office  of 


(1)  As  to  the  office  of  ehurchwarden, 
the  pitusticai  treatise  by  John  Steer 
(*'  Parish  Law  ")  lacks  historical  data. 
In  Bnm's  *' Eockeiastioal  Law,"  the 
principal  information  upon,  the  present 
snbject  is  in  the  articles  **Ohuroh- 
waraeD,"  in  vol.  i,  and  **  Parish,"  in 
vol.  in.  Great  merit  is  due  also  to  T. 
Smith,  for  the  nse  he  has  made  of  the 
older  sources,  in  his  **The  Parish" 
(1857,  Svo).  Convincing  proofs  are 
here  given  in  particular  of  the  pre- 
eminently civil  character  of  the  insti- 
tntioD,  and  of  the  old  right  of  the 
oommuodty  to  the  office  of  the  church- 
wardens. They  appear  as  early  as  the 
year  1343  as  Wardens  of  the  goods  of 
the  Ohurch,  in  the  Rot  Pari.  15  Ed- 
ward m.,  and  in  the  Year-books  11 
Henry  IV. ;  as  guardians  of  the  tem- 
poralities of  the  Ohurch  in  the  Year- 
DoolkB  37  Heury  VL  seq.  30.  It  was 
only  gradually  that  the  name  **  church- 
warden" became  technical  and  regular. 
Judicial  practice  expressly  recognized 
them  as  officers  of  the  parish,  and  not 
of  the  patron  (Strange's  Beports,  p. 
715),  as  temporal  officers  (13  Ooke's 
Reports,  p.  70):  **of  common  right, 
the  choice  of  churchwardens  is  in  the 


parishioners,  and,  if  the  incumbent 
chooses  one  in  any  place,  it  is  but  by 
usage"  (9*^0^  temp,  Haardwioke,  p< 
275).  '*The  archdeacon  has  not  the 
power  to  elect  or  control  their  choice" 
(1  Salkeld's  Reports,  p.  166).  "The 
«lergvman  never  suamons  the  vestries ; 
for  this  is  the  office  of  the  church- 
wardens "  (Strange*s  Reports,  p.  1045). 
**  The  eodesiasti^  court  has  no  juris- 
diction to  ratify  a  ohurch warden^B  ac- 
counts" (ibid,,  pp.  974,  1133,  etc). 
*'The  parish  can  accordingly  remove 
him  at  any  time  from  office "  (Year-' 
books,  26  Henry  VIIL,  fol.  5).  <f  The 
parishioners  have  then  the  right  oC 
appointing  other  wardens,  who  shall 
have  an  action  for  the  rendering  of  an 
account  against  those  who  have  been 
deposed"  (Year-books,  8  Edward  IV., 
fol.  6).  The  old  ecclesiastical  eanonei 
of  1571  expressly  mention  an  election 
i)y  the  parish.  The  legal  recognition 
also  of  the  necessity  of  an  annual  re- 
election in  27  Henry  VIII.,  o.  25,  sec. 
23,  expresses  that  me  office  was  re- 
garded as  analogous  to  the  ordinary 
parochial  offices  and  not  to  the  Ghnroa 
offices. 
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constable  no  longer  appeared  BufGioiently  reliable  for  the 
Tarious  functions  of  a  magisterial  ofGice,  a  number  of  local 
magistrate's  duties  were  by  degrees  imposed  upon  the  church- 
wardens. In  the  Tudor  era  it  was  principally  such  as  are 
connected  with  ecclesiastical  discipline:  the  infliction  of 
penalties  for  non-attendance  at  church,  for  breaking  the  fasts, 
the  desecration  of  the  sabbath,  taking  part  in  conventicles ; 
and  in  later  times  also  the  infliction  of  penalties  for  tippling 
and  drunkenness,  for  breach  of  the  game  laws,  offences  con- 
cerning weights  and  measures,  tramps  and  hawkers,  etc.  All 
this,  combined  with  their  position  as  overseers  of  the  poor, 
gives  them  the  position  of  regular  and  chief  officers  of 
the  parish,  to  be  elected  according  to  tradition  by  the  parish^ 
whilst  according  to  the  canones  of  1606>  failing  amicably 
arrangement,  one  churchwarden  is  to  be  appointed  by  the 
parish,  and  Uie  other  by  the  clergyman.  (1*) 

8.  The  lower  offices  (tf  »exion  and  headU  are  servile  offices^ 
which  may  also  be  employed  for  the  secular  functions  of  the 
parish.  The  office  of  parish  clerk  is  frequently  filled  by  a 
young  assistant  cleric,  who  assists  in  responding  in  the, 
prayers  and  in  other  parochial  duties.  But  with  the  increas- 
Uig  businesa  of  the  parish  he  becomes  a  very  active  member 
of  the  parochial  administration,  and  in  this  position  is  also« 
remunerated  and  appointed  by  the  parish^ 

Intimately  connected  with  this  personal  side,  is  the  taxation 
side  of  the  parochial  constitution,  the  origin  of  the  church 
rate  for  maintaining  the  church  building.  From  time  im- 
memorial a  fixed  portion  of  the  church  revenue  was  to  be 
set  apart  for  this  purpose.  But,  as  a  fact,  even  in  the 
thirteenth  century  the  revenues  of  the  richly  endowed  Church 

(1*)  It  was  the  ooDBofidated  State 
Ohurch  that,  in  the  Canons  of  1608, 
first  raised  still  greater  pretensions  by 
introdaoing  the  following  clause : — 
'  Ckinon  89.  **  The  oharchwardens 
shall  be  chosen,  if  possible,  by  the 
combined  consent  of  the  clergyman 
and  the  parishioners.  But  if  they 
cannot  agree  as  to  snch  choice,  the 
Clergyman  shall  choose  the  one  and 
the  parishioners  the  other." 

From  the  point  of  view  of  the  com- 
taon  law  these  Canons  are  as  yet  bind- 
ing laws  only  upon  the  clergy.  The 
dominating  influence  of  the  State 
Church  since  the  times  of  the  Stuarts 
has,  however,  so  fieur  succeeded  in  in- 
sisting upon  the  stronger  right  of  the 
parson,  uiat  this  proceeding  is  the 
custom  in  the  majority  of  parishes,  and 
that  only  in  the  London  parishes  the 
election  of  both  churchwardens  by  the 


parishioners  is  established  as  the  recog- 
nized custom.  Moreover  their  double 
functions  are  self-evideni ;  for  (1)  the 
wardens  as  being  curators  of  the  churdli 
building8,of  the  churchyard,  the  church 
walks,  and  in  their  capacity  of  guardians 
of  the  personal  property  of  the  church, 
are  at  all  events  onl^  partly  ecclesi- 
astical officers ;  in  their  exercise  of  the 
police  functions  of  the  church,  the 
churchyard,  the  services  and  the  Bun- 
day,  as  also  in  controlling  and  keeping 
the  church  books  they  are  purely 
church  '  officers ;  (2)  as  purely  civil 
officers  they  appear  in  the  assessment 
and  collection  of  the  church  rate,  as 
overseers  of  the  poor,  and  in  their  dis- 
charge of  the  duties  of  a  lower  con- 
stabulary and  magisterial  office,  which 
is  imposed  upon  them  by  later  legis- 
lation. 
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were  no  longer  sufficient  for  the  purpose,  since  the  episcopal 
sees  and  monasteries  in  increasing  numbers  claimed  the  tithes 
and  Church  property.    Accordingly,  appeals  were  made  to  the 
''good  will"  of  the  parishioners,  whose  contributions  were 
from  the  first  voluntary.     When,  in  the  face  of  growing 
embarrassments,  coercive  ecclesiastical  measures  began  to  be 
employed  in  the  spirit  of  the  Church  government  of  those 
days,  the  temporal  courts  probably  retained  a  power  of  pro- 
hibition.   But  on  the  other  hand,  in  1286  Edward  I.  issued 
an  instructiou  to  the  iustices  of  the  realm,  the  so-called 
statute   Circumspecte   AgaMs,  in  which  this  clause  occurs, 
"  that  the  common  law  courts  shall  not  punish  the  spiritual 
tribunals,  if  they  only  administer  justice  in  purely  spiritual 
matters,  particularly  «i  praelatns  puniat  pro  cemeterio  non 
dauso^  ecdesia  discooperta,  vel  non  decenter  omata.**    Accord- 
ing to  the  constitution,  as  it  then  existed,  this  instruction 
has  the  force  of  law,  and  was  in  later  days  described  in  the 
stat.  2  and  8  Edward  YI.  c.  18,  sec.  61,  as  a  statute.    Thus 
a  right  of  coercion  was  indirectly  acknowledged  as  belonging 
to  the  spiritual  tribunals,  and  this  could  be  enforced  against 
individuals  by  excommunication  and  in  an  extreme  case  by 
interdict  against  the  whole  community.    As  a  rule,  however, 
an  amicable  arrangement  was  effected.    Whenever  the  clergy- 
men convoked  his  parishioners  through  the  churchwardens, 
the  villages,  accustomed  to  bear  common  burdens,  were  found 
ready  to  grant  contributions  for  the  keeping  in  repair  and 
beautifying  of  the  church.     The  oldest  known  mention  of 
what  was  (later)  called  the  church  rate  is  in  the  Year-books 
of  44  Edward  III.,  where  it  is  mentioned  as  being  a  custom  in 
a  single  parish.    At  a  time,  when  the  court  leets  gradually 
began  to  decay,  occasions  for  assembling  the  ecclesiastical 
parish  frequently  recurred.    The  raising  of  these  contributions 
became  now  a  chief  duty  of  the  churchwardens.    But  as  the 
original  fact  of  their  voluntary  initiative  was  kept  in  mind, 
the  condition  of  a  previous  consultation  with  the  parish  waa 
adhered  to  all  the  more  strictly,  seeing  that,  in  this  parlia- 
mentary age,  the  right  of  co-deliberation  for  every  one  who 
joined  in  paying  the  taxes  passed  from  the  greater  to  the  lesser 
affairs,  and  became  a  common  legal  principle.    In  the  course 
of  the  fifteenth  century,  such  parochial  assemblies  appear  to 
have  been  adopted  as  a  comparatively  uniform  practice.  (1^) 
To  the  parish,  in  the  ecclesiastical  sense,  belong  all  persons 

(1^)  As  to  the  origin  of  the  chnroh  Chief  Jnstioe  of  England,  to  Lord 

rate  a  great  deal  has  been  written  in  Stanley,  on  the  law  of  chnroh  rates 

oonsequenoe  of  the  controven^  of  the  (1887).    Moreover,  I  may  refer  to  the 

laBt  generation,  from  among  the  mass  aetailed  discussionB  on  the  special  sub- 

of  which  I  only  here  mention  the  Letter  ject  contained  in  my  '*  History  of  Self- 

of  Sir  John  Campbell,  afterwards  Lord  Govemment" 
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who  are  included  in  the  cure  of  souls,  comprising  also  women, 
children,  and  domestics — ^inhabitants  in  the  widest  sense.  But 
by  the  demand  of  positive  performances,  both  in  money  and 
in  personal  duties,  there  arises  the  civil  idea  of  an  active 
pariah — ^parishioners  in  the  narrower  sense  of  the  term — ^in 
which  designation  only  those  are  included  who  bear  their 
share  of  the  public  burdens.  The  fundamental  principle  of 
paling  scot  and  bearing  lot  has  made  its  influence  felt  as 
a  common-law  maxim  quite  as  much  in  the  parish  as  in  the 
city.  The  given  basis  for  Church  grants  was^  however,  the 
Glmstian  household  as  such.  The  church  rate  appears  accord- 
ingly from  the  very  beginning  aa  a  personal  rate,  assessed 
according  to  the  size  of  the  household^  whether  this  be  based 
upon  freehold  or  copyhold,  upon  permanent  or  temporary 
possession,  upon  rent  or  tenure.  In  this  question  it  was 
evidently  not  considered  whether  or  not  a  parishioner  was 
liable  to  the  judicial  and  pohoe  burdens  and  parliamentary 
taxation,  but  only  whether  he  participated  in  the  permanent 
benefits  of  the  Church  as  a  permanent  member  of  the  parish 
community.  As  was  customary  with  other  local  burdens,  in 
practice  those  who  lived  outside  l^e  parish  were  made  liable 
m  proportion  to  the  extent  of  their  landed  prc^erty  ( Jeffery's 
case,  6  co.  67).  But  whilst  the  temporal  taxes  are  only 
additions  and  compositions  in  lieu  of  what  were  originally 
personal  services  m  the  militia,  the  law  courts,  and  the 
police,  and  therefore  political  rights  are  primarily  regulated 
by  personal  liability  to  service,  so  also  in  this  parochial 
burden  the  tax  in  money  is  the  chief  thing.  The  quality  of 
a  parishioner  is  accordingly  purely  determined  by  his  Uability 
to  contribute  to  the  parish  taxes^  ab  is  evidenced  by  its  regis- 
tration in  the  parish  books.  This  liability  of  contribution 
gives  the  ligjaJt  to  a  vote  in  the  parish  affairs  (Smith, 
''  Parish^^  pp.  6S^  94,  and  quotations). 

The  exaction  of  tiie  church  rate,  after  previous  delibe- 
ration with  the  parishioners,  became  accordmgly  one  of  the 
principal  fonetions  of  the  churchwardens.  The  assembly  of 
the  parishioners  took  place,  in  harmony  with  the  object  in 
view,  if  possible  in  the  vestry,  whence  these  parochial  meet- 
ings themselves  obtained  the  name  of  vestnry^  The  meeting 
was  summoned  by  tiie  churchwardens ;  the  chair  was  regu- 
larly taken  by  the  parson,  as  the  landlord  of  the  vestry, 
and  the  first  member  of  the  ecclesiastical  parish,  as  a  matter 
of  courtesy,  but  a  positive  right  of  presidmg  could  be  estab- 
lished neither  by  precedent  nor  by  analogy.  In  analogy 
with  the  tax-granting  commoners,  the  meeting  was  rather 
regarded  as  its  own  master,  in  respect  to  the  appointment 
of  a  chairmaii  as  well  as  in  respect  to  its  adjournment.    The 
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Toting  was  conducted  with  equal  rights  for  each  individual, 
after  the  manner  of  the  old  courts  leet,  the  parliamentary 
elections,  and  the  parliamentary  resolutions.  The  mode  of 
giving  the  vote  was,  as  a  rule,  by  show  of  hands,  but  in 
difficult  and  doubtful  cases  by  a  poll. 

According  to  an  enumeration  of  Stowe,  taken  from  the 
sheriffs'  reports,  the  number  of  parishes  in  the  year  1871 
amounted  to  8682;  in  the  year  1520  their  number  was 
given  as  9407.  The  parish,  in  this  form,  offered  itself  to  the 
Tudor  legislation  as  an  elastic  member  for  new  and  important 
rules  of  the  commonwealth. 

II.  The  most  important  and  most  enduring  local  creation, 
which  proceeded  from  this  union  of  the  ecclesiastical  with  the 
civil  State,  is  seen  in  the  patocfiial  managemntt  of  t|^  poor. 
The  actual  relief  of  the  poor  devolved  in  the  Middle  Ages  upon 
the  Church,  for  which  in  England  one-third  of  the  tithes  was 
set  apart.  In  later  times  it  was  one  of  the  chief  functions  of 
the  monasteries,  partly  as  an  original  object  of  their  founda- 
tion, the  duty  of  hospitaUty  being  imposed  upon  them,  and 
partly  because  they  bad  appropriated  a  number  of  tithes. 
The  temporal  legislation  only  busied  itself  negatively  with 
measures  for  the  prevention  of  begging  and  vagrancy  (28 
Edw.  III.  c.  7 ;  12  Eich.  11.  c.  7).  According  to  19  Henry 
YII.  c.  12,  beggars  who  are  incapable  of  work  shall  go  into 
the  hundred  in  which  they  were  bom  or  have  lived  for  the  last 
three  years ;  all  begging  elsewhere  being  prohibited.  By  22 
Henry  YIII.  c.  12,  the  justices  of  the  peace  were  empowered 
to  settle  among  themselves  upon  districts  to  be  assigned  to 
beggars  who  were  unable  to  work  as  '^begging  districts/' 
going  beyond  the  boundaries  of  which  was  punishable  with 
the  stocks  and  bread  and  water.  All  able-bodied  beggars  were 
to  be  flogged  and  forced  to  return  to  their  birthplace  or  to 
the  place  where  they  had  spent  the  last  three  years.  (2) 

But  from  this  time  forth  the  Government  undertakes  actual 
relief  of  the  poor.  By  27  Henry  VIH.  c.  26  the  individual  hun- 
dreds, incorporated  towns,  parishes,  and  manors  are  directed 
to  support  the  poor  by  voluntary  alms  in  such  a  manner 


(2)  The  history  of  the  Esglkh  poor- 
law  legiBlaiion  is  treated  of  in  B. 
Potteor^s  ^  ObservatioDS  on  the  Poor 
LawB,  on  the  Present  State  of  the 
Poor,  and  on  Houses  of  Industry" 
(London,  1755);  Brown's  **  History  of 
the  Poor  Law  "  (1764);  F.  M.  Eden, 
'*  State  of  the  Poor,  or  a  History  of  the 
Labouring  Glasses  in  England  "  (8  vols^ 
4to^  1796);  Sir  George  Nichols,  **  His- 
tory of  the  English  Poor  Law  "  (1854) ; 
B.   Paehley,   "Pauperism  and   Poor 


Laws"  (1854)r  Y.  Eries,  ''Die  Eog- 
lisohe  Armenpflege"  (1865).  The 
Middle  Ages  adhered  strictly  to  tiie 
distinction  between  the  negative  and 
the  positive  element  of  the  poor  reUef^ 
and  assigned  the  former  to  the  State 
and  the  latter  to  the  Church  (23  Edw. 
m.  0.  7;  12  Bich.  II.  c.  7).  The 
earlier  statutes  of  the  Tndors  (19 
Henry  Vn.  c.  12;  22  Henry  VUL  o. 
12),  were  only  ccntinnatians  d  thia 
purely  poUoe  system. 
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that-tbe^Jae  not  compelled  to  beg  pnbliclxi.  under  penalty  of 
twenty  sniUings  a  inontii  for  eacn  person  who  refuses  to  con- 
tribute. The  churchwardens  and  other  wealthy  inhabitants 
are  to  make  collections  on  Sundays  by  boxes  and  other 
methods  for  this  purpose,  and  the  clergy  are  to  make  use  of 
every  occasion  to  exhort  the  people  to  charity.  The  duty 
of  employing  those  capable  of  working,  and  that  of  helping 
the  incapable  was  laid  upon  the  churchwardens  or  two 
**  others  of  the  parish."  The  parochial  poor-law  system  of 
later  times  was  thus  founded  in  its  essential  outlines.  The 
principal  cause  of  it  was  the  early  changing  of  feudal  into  free 
labour,  which  at  times  occasioned  great  fluctuations  and  dis- 
tress among  the  labourmg  classes.  Under  Henry  YIII.,  as  the 
date  of  the  statute  proves,  the  first  impulse  proceeded  rather 
from  momentary  calamities  than  from  the  aboHtion  of  the 
monasteries.  But  throu^  their  secularization  there  naturally 
devolved  upon  the  Crown  a  moral  duty  to  make  actual  provi- 
sion for  the  poor,  seeing  that  the  appropriated  tithes  were  also 
charged  with  this  obligation.  These  had  in  great  measure 
passed  to  favourites  and  private  persons,  whilst  the  burden  of 
reUeving  the  poor  now  devolved  in  an  increased  degree  upon 
the  parishes,  to  become  again,  in  a  uniform  distribution,  a 
burden  upon  real  property. 

On  that  very  account  the  legislation  unswervingly  adhered 
to  the  direction  it  had  once  and  for  all  taken.  It  is  true 
that  the  act  1  Edward  YI..  c.  8,  passed  under  the  nobles'  pro- 
tectorate of  the  minor  King,  recurs  to  the  most  barbarous 
coercion  of  able-bodied  beggars,  who  are  threatened  with 
branding,  slavery,  and  death,  but  after  the  lapse  of  three 
years  the  more  merciful  law  of  Henry  VIH.  was  restored. 
According  to  5  and  6  Edward  VI.  c.  2  the  collectors,  on  a 
particular  Sunday  in  the  year,  immediately  after  service, 
"  shall  put  down  m  writing  how  much  eachjaaa  WM  willing 
toL-ContrihuJe  weekly  for  the  following^  jeat,"jftud.. if  any  .one 
should  be  obsK 
etc.    The  stat. 

"  kind  persuasion  "  of  the  clergy  by  a  writ  of  summons  to 
appear  before  the  next  sessions  of  the  peace,  and  the  justices 
of  the  peace  are  again  to  urge  him  kindly,  and  finally,  if 
he  refuses  to  be  persuaded,  to  assess  him  at  a  proportionate 
contribution  for  the  poor,  and  in  case  he  then  refuses,  to  put 
him  in  prison  until  he  pays.  By  14  Eliz.  c.  6  the  justices 
of  the  peace  were  generally  empowered  to  assess  the  inhabi- 
tants for  contributions,  and,  in  case  of  necessity,  to  exact  t\ 
these  contributions  by  imprisonment.  At  the  close  of  the 
sixteenth  century  the  alarming  increase  of  professional  beggars 
and  vagrants  led  to  the  appointment  of  a  committee  of  the 


^ 


522 


Constitutional  History  of  England. 


Lower  House,  to  which,  among  others,  Sir  Francis  Bacon 
belonged,  to  take  into  general  consideration  the  necessary 
measures  of  public  charity,  of  enforced  employment  of  paupers, 
and  of  the  punishments  to  be  inflicted  for  mendicity  and 
Tagrancy.  Belief  of  the  poor  and  police  had  formed  for  gene- 
rations a  connected  and  mseparabfe  system,  embracing  under 
four  heads  (1)  police  punishments  for  mendicity  and  vagrancy ; 
(2)  the  compulsory  obligation  of  the  worMng  classes  to  go  to 
service,  to  which  were  added  somewhat  later  (8)  the  institu- 
tion of  workhouses  and  houses  of  correction ;  and  (4)  a  system 
of  public  charity  through  the  medium  of  the  parishes.  (2^)  The 
result  was  six  eonnected  laws,  all  important  for  the  parochial 
administration,  of  which  only  the  statute  89  Elizabeth  e.  8 
belongs  here,  as  it  contains  the  oatUnes  of  the  pauper  legisla* 
tion  in  a  narrower  sense,  which  comes  to  an  end  with  the 
reign  of  Elizabeth.  (2^)    The  stat.  48  Elizabeth  e.  2,  whieh 


(2*)  The  original  eootedaAtioal  Ibj^u- 
lation  madB>  aa  is  known,  four  portiona 
according  to.  whioh  the  tithe  should  be 
distributed.  In  England,  as  a  mle,. 
only  a  threefold  divUdon  is  spoken  oi^ 
as  the  endowment  of  the  bishoprics 
had  been  very  plentifhlly  providea  for 
in  another  way.  Therefore  one-third 
was  to  be  employed  fer  the  faJbtioa 
eedetim^  one-third  for  the  poer,.  and 
one-third  for  the  clergy.  Sensible  gaps 
were  caused  accordingly  by  the  secu- 
larization of  the  convent  estates  under 
Henry  VIH..  and  still  more  by  the 
confiscation  of  the  property  belonging  to 
the  guilds  and  hospitals  under  Edward 
YI.  But  according  to  the  tendency 
of  the  writer  the  importance  of  the 
monasteries  for  the  relief  of  the  poor 
was  frequently  overrated.  HallBm 
Justly  remarks,  on  the  other  hand, 
(Const.  Hist,  L  108^ ''  There  can  be 
no  doubt  that  many  of  the  impotent 

g)or  derived  support  from  their  charity, 
ut  the  blind  eleemosynary  spirit  in- 
culcated by  the  Bonush  Ghnrch  is 
notoriously  the  cause,  not  the  cure,  of 
beggary  and  wickedness.  Themonastio 
foundations  scattered  in  different  coun- 
ties could  never  answer  the  ends  of  local 
and  limited  succour.  Their  eates  might, 
indeed,  be  open  to  those  who  knocked 
at  them  for  alms.  .  .  .  Nothing  could 
have  a  stronger  tendency  to  promote 
that  vagabond  mendicity  which  severe 
statutes  were  enacted  to  repress."  The 
Ohurch  and  the  monastic  institutions 
lacked  in  the  form  they  had  assumed 
the  necessary  staff  and  the  money  for 
an  effectual  relief  of  the  poor.    In  the 


altered  oondition  of  sooiety  the  reUef  of 
the  poo!t  could  be  no  longer  sejparated 
from  the  police  of  the  poor.  Only  by 
the  temporal  legislation  and  by  the  oo- 
epeiation  of  the  parishes  was  the  baze 
police  system  capable  of  being  effectu- 
ally blended  with  the  humane  measurea 
of  paoper-relief ;  and  the  first  only  re- 
mind us  still  too  vividlgr  of  the  whole 
of  the  barbarity  which,  witii  so  much 
that  is  great,  pervades  the  temporal 
institutions  of  tne  Middle  Ages^  Ao- 
ooiding  to  27  Henry  YIU.  o.  25  lacy 
vagalxnids  were  to  suffer  the  extreme 
penalty  of  the  law,  **  as  felons  and  foes 
of  the  commonwealth."  According  to 
1  Edward  YI.  o.  8  eveiy  able-bo&ed 
man  who  will  not  devote  himself  to 
any  honest  labour,  and  will  also  not 
go  into  service,  shall  be  branded  on 
tiie  shoulder  as  a  vagabond,  and  shall 
be  assigned  as  a  slave  to  any  one  who 
will  have  him,  to  be  kept  by  him  for 
two  years  on  bread  and  water.  H  he 
absconds  he  shall  be  adjudged  as  a 
slave  for  life,  and  if  he  again  runa 
away  he  shall  snffSar  the  extreme 
penalty  of  the  law  as  a  felon.  Tlus 
was  repealed  by  8  and  4  Edward  VL 
04 15.  But  in  14  Elizabeth  c  5  the 
rule  was  again  inserted,  that  rogues, 
vagabonds,  and  sturdy  beggars  should 
suffer  capUal  punishment  if  they  re- 
peated their  offence  more  than  onoe. 
It  was  only  upon  the  consolidation  of 
the  whole  legislation  affectiog  paapera 
and  the  supervision  of  labourers  that 
these  barbarities  disappear. 

(2**)  The    consolidated  social   and 
political  group  of  laws  of  89  Eliaa)eth 
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has  for  more  than  two  whole  centuries  regulated  the  EngHsh 
poor-relief,  is  only  a  new  version  of  this  law.  The  leading 
principles  of  the  great  poor-law  are — 

1.  The  relief  of  the  poor  is  the  general  and  uniform  burden 
of  each  parish.  But  the  pauper  has  not  the  free  choice  of 
applying  to  any  parish  at  will,  for  the  former  laws  remain 
in  force,  according  to  which  persons  who  cannot  or  will  not 
work  ar6  compelled  to  remain  in  the  same  parish  in  which 
they  are  domiciled,  i.e.  in  which  they  were  bom  or  have 
lived  for  the  last  three  years.  This  contains  at  the  same  time 
the  basis  of  a  right  of  settlement ;  yet  in  such  a  manner,  that 
the  poor,  according  to  the  wording  of  the  law,  find  a  bare 
subsistence  in  their  present  place  of  abode,  and  that  a  removal 
to  their  parishes  only  take  place  in  the  case  of  rogues  and 
vagabonds,  (a) 

2.  For  the  personal  functions  of  this  poor-relief  the 
parochial  ofiEice  of  Overseers  of  the  Poor  was  created.  In 
every  parish  the  churchwardens  are  to  be  primarily  the 
guardians  of  the  poor,  and  in  addition  to  them  two  or  more 
overseers  of  the  poor,  who  are  to  be  appointed  annually  by 
the  justices  of  the  peace  fr<»Bi  among  the  well-to-do  residents. 
These  overseers  of  the  poor  are  to  adopt  measures  for  the 
employment  of  all  persons,  who  without  having  the  means 
of  living,  are  ei^aged  in  no  regular  trade  or  business  for 
the  gaining  of  their  sustenance.  To  this  end  they  are  ^m- 
powered  ''to  raise  such  sums  of  money  as  they  shall  require 
for  the  purpose  of  providing  a  sufficient  supply  of  flax,  hemp, 
wool  and  other  gooda  or  stuffs,  in  ord^r  to  employ  the  poor ; 
as  also  the  necessary  moneys  for  the  support  of  lame,  blind, 
and  old  persons  and  such  as  are  unable  to  work,  and  for  the 
placing  out  of  their  children  as  apprentices."  Persons  who 
refuse  to  work,  they  can  send  into  a  workhouse  or  prison. 


IB,  for  the  time  in  whiek  it  was  fiNyned, 
a  masterpiece ;  cap.  1,  againU  the  decays 
ing  of  towM  and  hoiuet  of  hutbandry ; 
0.  2, /or  the  maintenance  of  htuhandry 
and  Magej  c.  8,  for  the  reiief  of  the 
poor ;  0.  4,  for  punishment  of  rogtiesj 
vagcitonde,  and  sturdy  beggars;,  c.  5, 
for  erecting  of  hospitals  and  working 
houses  for  the  poor ;  o.  6,  touching  lands 
given  to  eharitcMe  uses;  c  12,  eoncem' 
ing  labourers.  Two  centuries  of  par- 
liamentary legislation  have  not  been 
able  materially  to  improve  upon  any 
essential  rule  of  Elizabeth's  poor  law. 
As  to  the  final  result  of  the  long  ex- 
perimental course  of  legislation,  the 
earlier  steps  have  been  m  later  tune 
wrongly  forgotten.     Lambard,  Cokd, 


and  Dalton  pass  over  the  old  statutes 
before  Elizabdth  in  a  manner  that  team 
asunder  the  historical  connection  of  the 
parochial  svstem.  From  iterance  of 
the  old  conditions  of  things,  in  England 
also  the  ¥ery  well  meant  but  ill-con- 
sidered advice  is  repeated  at  the  present 
day,  namely,  to  leave  the  whole  of  poor- 
relief  to  *«  the  Church." 

(a)  The  districts  of  the  poor-law 
svstem  are  in  principle  the  parishes. 
The  later  legislation  of  the  restoration 
yielded,  however,  to  the  desire  for 
separation,  and  left  it  to  those  inter- 
ested to  divide  the  parishes  and  to 
organize  for  the  smaller  unions,  so  far 
as  they  are  suited  for  the  purpose,  a 
separate  system  of  poor-relief. 
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and  they  may  also  build  a  separate  poorhouse  for  the  poor 
of  the  parish  who  are  incapable,  (b) 

8.  For  the  purpose  of  raising  necessary  means  for  the  relief 
of  the  poor,  tiie  law  empowers  the  churchwardens  and  over- 
seers of  the  poor  ''  to  raise  the  necessary  sums  by  the  assess- 
ment of  every  inhabitant,  incumbent,  vicar,  and  others,  and 
every  owner  of  lands,  houses,  and  tithes,  etc.,  in  the  said 
parish,"  by  which  a  parochial  poor  rate  was  legally  constituted. 
The  basis  of  the  new  demand  is  accordingly  tiie  Christian 
household  as  such,  just  as  in  the  already  long  existing  church 
rate,  and  includes  everr  occupier,  whether  his  house  consist 
of  freehold  or  copyhola,  in  permanent  or  temporary  posses- 
sion, rent  or  tenure;  and  also  those  living  beyond  the 
boundaries  with  their  real  estate.  Jhus  arises  a^omplete 
fixed  tax,  which  was  ..destined  to  becoSae  the  basis  of  alT 
^arochialtaxation.  (c) 

III.  In  a  like  spirit  the  burdens  of  maintaining  the  |>ig|bKi55( 
anb  bfOlgt-bafUling  were  provided  for  by  the  Tudor  legislation. 
The  trinoda  necessitas  was  regarded  aa  a  common  burden  even 
in  the  Anglo-Saxon  State,  in  which  the  old  popular  array, 
which  had  sunk  down  to  the  position  of  a  posse  comitatus  of 
peasants,  was  employed  on  such  services.  The  Norman  period 
enforced  the  keeping  in  repair  of  the  highways  and  bridges  by 
the  ordinary  police  fines,  viz.  amerciaments.  The  widening, 
alteration,  and  closing  of  highways  waa  regulated' by  an  order 


(b)  The  appointment  of  oyeneen  of 
the  poor  was  made  aooording  to  Eliza- 
beth's law  by  the  justices  of  the  peace. 
This  mnst  he  regarded  aa  an  innova- 
tion. When  the  older  law  of  27  Henry 
VIII.  0.  25  left  to  the  parishes  the 
duty  of  providing  for  the  employment 
of  able-bodied  paupers,  and  helping 
those  unable  to  work,  by  the  church- 
wardens or  two  others,  it  was  naturally 
left  to  the  parish  to  appoint  their  agents 
on  their  own  responsibility.  The 
reasons  for  Elizabeth  s  innovation  were 
that  it  was  thought  that  by  means  of 
this  appointment  the  very  unequally 
distributed  and  faulty  system  of  relief 
could  be  better  carried  out,  and  that 
an  f^pointment  by  the  public  magis- 
trates was  considered  more  effectual  in 
the  case  of  a  new  burden  which  had 
been  introduced  in  the  face  of  some 
opposition.  Later  practice  took  a 
medium  course,  by  giving  the  vestry 
a  right  of  proposing  and  treating  the 
appointment  by  justices  of  the  peace 
only  as  a  confirmation. 

(o)  The  creation  of  the  church  rate 
in  Elizabeth's  law  is  the  fusion  of  the 


former  attempts  int»  a  unxform  mtem. 
The  Church  had  always  acknowledged 
the  liability  of  the  clergy  in  respect  of 
ttkeir  tithes.  According  to  the  InjunO' 
tions  of  1547  and  1559,  "all  parsons, 
vicars,  prebendaries,  and  others  having 
Hvings,  if  they  do  not  reside  upon  their 
livings,  shall,  provided  they  have  annu- 
ally £20  or  more  to  spend,  for  the  future 
distribute  among  the  poor  parishioners 
or  other  inhabitants,  in  the  presence  of 
the  churchwardens  or  other  honest  men 
of  the  parish,  the  fortieth  part  of  the 
fruits  and  income  of  the  said  livings.** 
From  this  point  of  view  the  mention  of 
the  parson  or  vicar  among  the  first  of 
those  liable  to  contribute,  and  the  par- 
ticular prominence  given  to  the  tithea 
as  objects  liable  to  taxation  is  ex- 
plained. So  long  as  Elizabeth's  law 
was  enforced  in  its  original  sense  by 
the  "industrious  employment"  of  the 
poor,  tiie  total  mass  of  poor  rates  ap- 
pears to  have  remained  within  moderate 
limits.  According  to  statements  of 
Goodeand  Nicholls  it  amounted  in  the 
year  1650  to  £188,811. 
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isBumg  from  Chancery,  a  writ  ad  quod  damnwm^  by  which  the 
sheriff  was  instructed  to  determine  by  means  of  a  commission 
of  inquiry,  whether  the  proposed  change  would  not  be  pre- 
judicial to  the  public.  The  keeping  of  ways  and  bridges  in 
repair  was  a  constant  object  of  debate  in  the  sheriffs  toum 
and  in  the  court  leet.  An  appropriate  division  was  made  of 
this  duty,  by  which  the  burden  of  the  highways  was  incumbent 
on  principle  upon  the  small  villages,  whilst  the  more  operous 
burden  of  building  and  repairing  the  bridges  fell  upon  the  whole; 
county.  Actual  use  by  the  public  rendered  all  the  inhabitant^ 
Kable  to  the  work  of  repair  (Coke,  Inst.,  ii.  700).  These  prin- 
ciples, as  they  had  been  formerly  uniformly  applied  by  the 
Norman  administration,  were  regarded  as  '^  common  law." 
Their  maintenance  depended,  according  to  the  police  practice  of 
Norman  times,  upon  a  procedure  by  indictment,  and  primarily 
indeed  by  presentment  before  the  King*s  Bench,  the  itinerant 
justices,  or  the  criminal  assizes.  The  sheriff  could  by  a 
commission  be  charged  with  this  duty,  until  by  28  Edward  III. 
c.  9  this  part  also  of  his  judicial  functions  was  withdrawn 
from  him.  Besides  this  there  lay  an  ordinary  indictment  by 
private  persons  against  the  responsible  parish.  By  22  Henry 
VIII.  c.  6,  sec.  1,  presentments  before  the  general  sessions  of 
the  justices  of  the  peace  were  allowed  to  be  of  equal  effect 
with  those  laid  before  the  assizes.  Last  of  all,  a  financial 
criminal  information  ex  ojfficio  could  be  laid  before  the  commoi^ 
law  judges. 

The  Tudor  legislation  practically  simplified  and  supple- 
mented these  principles.  The  Statute  of  bridges  (22  Henry 
yni.  c.  6)  imposes  the  duty  of  contributing  to  the  bridges  upon 
all  householders,  whether  they  possess  lands  or  not,  and  upon 
all  real  estates,  whether  their  owners  live  in  the  county  or 
not.  The  troublesome  and  inadequate  procedure  by  indict- 
ment leads  further  to  the  formation  of  a  new  parochial 
ofGice  (according  to  the  principle  of  the  division  of  labour), 
that  of  Surveyor  of  HighwaySy  by  2  and  3  PhiUp  and  Mary 
c.  8.  To  this  officer  of  the  parish  is  now  transferred  the 
primary  duty  of  keepmg  the  highways  in  repair,  and,  with 
this  object,  he  is  empowered  by  the  statute  to  make  liable 
to  manual  and  cart  services,  in  proportionate  gradations, 
according  to  the  extent  of  their  real  estate,  all  the  inhabitants, 
landowners,  as  well  as  the  possessors  of  a  team,  householders^ 
as  well  as  cottagers  and  labourers  with  their  own  households. 
Thus  the  same  bases  of  a  parochial  constitution  were  laid, 
as  in  the  case  of  the  poor-law  system,  namely,  the  parish 
as  the  district ;  the  surveyoi*s  as  local  officers,  elected  by  the 
members  of  the  community  liable  as  responsible  representa- 
tives of  the  communal-duty ;  performance  in  kind  in  propor- 
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tion  to  the  size  of  the  liousehold  and  the  real  estate,  which 
In  later  times  was  gradually  changed  into  a  money  rate 
according  to  the  scale  of  the  poor  rate.  (8) 

Closely  connected  with  this  reconstroetion  of  the  highway 
liability  are  the  highway  police  regulations.  According  to  the 
older  highway  statute  the  courts  leet  are  to  inquire  into  all 
offences  against  the  statute  and  inflict  fines  and  amercia- 
ments. £i  case  they  neglect  their  duty,  the  justices  of 
the  peace  shall  hold  inquiry  at  the  sessions.  Buc  according 
to  6  Elizabetti  c.  18  every  official  information  of  a  justice  of 
the  peace  touching  a  ''highway  out  of  repair"  shall  have 
the  force  of  a  presentment  by  twelve  men,  and  on  the 
ground  of  this  **  conviction  "  the  penalty  shall  be  immediately 
inflicted.  A  police  regulation  affecting  the  breadth  and  clear- 
ance of  the  highways  had  been  already  contained  in  the 
statute  of  Winchester  (18  Edward  I.  c.  6).  By  6  Elizabeth 
c.  18  these  provisions  were  specialized^  and  became  still 
farther  speciaUzed  into  highway  regulations  touching  lighting 
the  roads,  keeping  them  dry,  sign-posts,  milestones  and  the 
removal  of  nuisances  of  all  kinds,  tiie  enforcement  of  which 
now  pre-eminently  devolves  upon  the  justices  of  the  peace. 
Already,  by  the  statute  of  Winchester,  the  constables  were  to 
make  periodical  reports  as  to  the  state  of  the  highways, 
which  duty  in  later  times  passed  to  the  surveyors  of  high- 
ways. 

A  somewhat  different,  though  in  many  respects  an  analogous, 
course  was  taken  in  the  arrangement  for  water  communica- 
tion. Regulations  for  harbours  and  navigation  were  con- 
liected  with  the  old  constitution  of  the  so-called  Cinque  Ports. 
A  lighthouse  and  pilot  code  follows  under  Elizabetii,  simul- 
taneously with  the  formation  of  privileged  corporations  for 


(8)  The  highway  Btatnte  2  and  3 
Philip  and  mkxjt  o.  8,  graduated  the 
parochial  burden  in  this  manner :  every 
poMesaor  of  an  aoie  of  land  has  at  a 
given  day  or  plaoe  to  provide  a  waggon 
or  a  cazi,  drawn  by  oxen,  horsee,  or 
other  beasts  of  dianght,  aooording  to 
the  onstom  of  the  oounty,  together 
with  two  able-bodied  men  and  other 
requisite  utensils.  Every  owner  of  a 
team  or  plough  in  the  parish  has  also 
in  like  manner  to  provide  a  waggon 
with  two  men ;  instead  of  the  waggon, 
on  demand,  two  men  must  also  be  pro- 
vided. Every  other  inhabitant,  house- 
holder, oottager  and  labourer  who  is 
able  to  work  and  who  is  not  in  a 
domestic  relation  of  anmial-  segvioe, 
•  must  on  the  same  day  do  manual  ser- 
'Vice  either  in.pencm  or  by  an  able- 


bodied  representative.  Persons  of  the 
middle  class  (forty  shillings  annual  rent 
fh>m  land,  £5  in  personal  property)  are 
to  famish  two  men  (18  Eliz.  a  10,  see. 
2).  The  burden  of  making  the  high- 
ways is  therefore  still  based  upon  per- 
formances in  kind.  According  to  5 
Elisabeth  c  18,  and  29  Elizabeth  o.  5, 
six  working  days  were  fixed  by  the 
justices  of  the  peace  for  the  repairing 
of  the  roads.  But  in  case  the  manuiS 
work  provided  by  law  was  insufficient 
this  service  did  not  secure  the  pariah 
against  an  indictment  for  roads  insuf- 
ficiently kept ;  for  the  statutes  are  only 
made  ^in  aid  of  the  common  law^ 
(Dalton,  «« Justice,"  a  26).  It  waa 
necessary,  accordingly,  in  such  a  case 
that  supplementary  taxes  should  be 
raised. 
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this  purpose,  for  duties  and  rights  of  this  kind  could  not 
well  be  incorporated  with  local  parochial  unions.  A  similar 
system  was  followed  in  the  dyke-unions,  which  were  formed, 
as  the  nature  of  the  land  required,  of  the  persons  interested. 
Commissioners  of  sewers  had  been  already  created  in  the 
Middle  Ages  and  were  more  exactly  regulated  in  the  spirit 
of  the  older  institutions  by  28  Henry  VIIL  c.  6.  (8*^) 
*  lY.  By  the  foregoing  regulations  the  billa^  canstittttion  anDi 
B  nefD  System  of  patodbial  rates  became  consohdated,  depending 
upon  the  three  following  facts : — 

The  district  of  this  village  is  the  parish,  which  now  thrusts 
into  the  background  the  old  tithings  and  townships  with  the 
decaying  office  of  constables^  The  overseers  of  the  poor  and 
of  the  highways,  the  poor  rates  and  highway  rates,  now 
form  the  connecting  link  between  the  ecclesiastical  parish 
and  the  temporal  State. 

In  the  system  of  parochial  offi^ses,  those  of  the  church- 
wardens and  overseers  of  the  poor  are,  in  the  first  instance, 
intentionally  associated  together--a  practical  expression  of 
the  ^'non-separation"  of  Church  and  State.  In  thdir  church 
functions  the  churchwardens  are  subordinated  to  the  ecclesi- 
astical authorities,  and,  in  the  poor  law  administration,  to 
the  temporal  magistrates  (the  justices  of  the  peace),  moreover 
with  rights  and  duties  similax  to  those  of  the  overseers  of 
the  poor.  The  right  of  the  parish  to  elect  its  churchwardens 
contmues  as  a  popular  elective  element  side  by  side  with 
the  right  of  the  justices  of  the  peace  to  appoint  the  overseers. 
The  right  of  the  parish  to  vote  the  parochial  taxes  for  the 
church  rate,  and  the  right  of  the  overseers  of  the  poor  to 
levy  a  tax  for  the  poor  rate,  mutually  modify  each  other  by 
constraining  to  harmonious  working.  Somewhat  less  impor- 
tant appear  the  offices  of  overseers  of  the  highways  and  the 
constables. 

The  parish  rates  from  this  time  gain  a  much  increased 
importance.  The  demands  made  upon  the  commonwealth 
were  in  the  Middle  Ages  tiimple,  so  long  as  the  labouring 
classes  were  included  in  great  numbers  in  the  larger  house- 
holds.    The  village  system  in  the  Middle  Ages  embraced, 


(8*)  The  oommiBsions  of  eewen  aie 
regulated  aoooiding  to  other  piinoiples. 
The  keeping  of  the  dndnB  in  repair  ib 
the  permiment  interest  of  the  hmd  and 
not  of  the  parochial  union  as  such. 
The  necessary  contributions  for  this 
purpose,  sewen  rates,  were  by  law 
charged  to  the  endangered  landowner 
as  such  (6  Hen.  YL  c.  €%  and  not  to 
the  occupier,  like  the  parish  rates.  The 
necessary  magisterial  powers  were  giyen 


by  a  royal  commission.  The  commission 
forms  a  court  of  record,  thatis,  a  court 
with  discretionary  penal  and  executive 
powers,  and  proceeds  according  to  cir- 
cumstances by  inspection  or  wiu  a  jury, 
either  aooormng  to  the  custom  of  the 
d^ke-unions  or  according  to  need  and 
discretion.  At  the  same  tune  it  enforces 
by  summary  penalties  the  police  regu- 
lations it  decrees. 
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moreover,  only  fonctions  in  which  personal  service  and  per- 
formance in  kind  predominated  (such  as  militia^  coorts  of 
law,  police,   and  making   of   highways).      To  the  modem 
parochial  system  finance  was  also  added.    The  church  rate 
was  indeed  still  often  raised  in  a  patriarchal  manner  for 
certain  church  purposes,  by  the  levying  of  a  poll  tax  of  one 
penny ;  the  poor  rate,  on  the  other  hand,  was  a  considerable, 
uniformly  levied  rate,  exacted  by  the  overseers  of  the  poor. 
Such  was  also  the  bridge  rate.     The  making  of  highways 
was  still  managed  by  performances  in  kind,  but  they  are 
essentiaUy  incumbent  upon  the  same  class  of  occupiers  and 
landowners.    The  system  of  a  parochial  taxation,  which  is 
based  upon  the  household  according  to  the  scale  of  the  visible 
profitable  property  in  the  parish,  is  thus  the  ordinary  type 
of  all  parochial  taxation.    Certain  deviations  from  it  in  the 
church  rate,  in  the  burden  of  making  the  roads,  and  in  the 
police  contributions  were  easily  ignored,  as  the  differences 
were  scarcely  worth  mentioning,  and  their  correction  would 
have  involved  a  disproportionate  elaboration  of   accounts. 
The  poor  rate  could  still  be  regarded  as  the  regular  tax,  and 
all  else  merely  an  appendage  and  addition  to  it.     Legal 
analogy,  simplification  of  the  business  of  assessment,  the 
habituation  of  the  ratepayers  to  it,  and  the  common  exercise 
of  the  functions  of  a  court  of  higher  instance  by  the  justices 
of  the  peace,  all  worked  together  to  bring  all  local  rates  bj 
degrees  under  the  same  category  as  the  poor  rate. 

In  consequence  of  all  these  manifold  duties  which  devolved 
upon  it,  the  parish  has  gained  a  stirring  life,  and  with  it  also 
the  energy  for  new  formations,  which  appear  in  the  form  of 
parochial  committees  for  parochial  purposes.  The  committees 
of  assessment  date  back  to  the  Middle  Ages.  Beside  them 
there  now  appear  committees  ofjvrats :  that  is,  four  or  eight 
arbitrators  appointed  on  oath  for  the  amicable  settlement  of 
disputes  between  neighbours.  Frequently  a  kind  of  parochial 
administrative  council,  a  committee  of  assistance,  is  mentioned, 
consisting  of  thirteen  persons,  who  have  formerly  been  church* 
wardens  or  constables,  and  who  afterwards  formed  the  later 
■so-called  select  vestries. 

From  the  whole  system  of  the  new  organization  there 
sprang  up  further  a  right  to  make  by-laws,  a  right  which 
at  first  proceeded  from  the  practice  of  the  court  leet.  If 
the  parish  undertook  the  levying  of  public  and  constitution- 
ally recognized  contributions,  such  as  the  church  rate,  or  if 
it  fulfilled  legal  obligations,  such  as  making  roads  and 
relieving  the  poor,  it  was  also  to  be  empowered  to  make 
rules  for  the  '^  better  fulfilment  of  them."  In  this  spirit  the 
judicial  practice  in  early  times  recognized  the  resolutions  of 
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the  majority  as  having  the  binding  force  of  law :  "  By- 
laws for  the  reparation  of  the  church,  or  a  highway,  or  of  any 
Buch  thing  which  is  for  the  general  good  of  the  public  "  (Coke, 
Reports,  v.  p.  68a).  The  condition  was,  however,  here 
observed,  that  no  rate  should  be  raised  but  for  such  legally 
authorized  purposes,  or  for  such  as,  like  the  church  rate, 
were  based  upon  old  custom  and  indirect  recognition  of  the 
law,  and  that  nothing  might  be  enacted  which  was  against 
the  common  law.  (4) 

All  these  institutions  taken  together  determined  the  powers 
of  the  vestry.  A  constitutional  right  of  being  consulted 
resided  in  the  parishioners  only  in  the  case  of  the  church 
rate,  owing  to  the  circumstances  of  its  origin.  To  this  right 
was  added  a  similarly  acquired  right  of  electing  church- 
wardens, or  at  least  one  of  them.  A  right  of  electing  the 
surveyors  of  the  highways  had  been  already  given  by  stat. 
2  and  8  Philip  and  Mary.  A  right  of  proposing  candidates 
for  appointment  as  overseers  of  the  poor  was  naturally 
added.  A  right  of  proposing  or  electing  the  constables 
belonged,  according  to  time-honoured  custom,  only  to  the 
court  leet,  and  this  latter,  which  was  dependent  upon  special 
privilege,  includes  a  different  circle  of  persons  than  the  parish, 
and  falls  into  decay  after  the  fifteenth  century.  A  right  of 
electing  the  constables,  based  upon  principle,  could  under 
these  circumstances  hardly  appear.  Many  questions  of  local 
government   were,  however,  naturally  brought   up   by  the 


(4)  For  the  ooDBolidated  pariBh  oon- 
Btitntion  of  this  period  the  treatiBe  of 
Tonlmin  Smith,  who  with  personal 
predilection  undertook  the  unearthins^ 
of  the  parochial  system,  which  had 
been  ahnoet  buried  in  the  eighteenth 
eentory,  is  a  most  TaLoable  work  (**  The 
Parish,  its  Powers  and  Obligation  at 
Law,"  London,  1857, 8vo.).  Nor  are  the 
historical  merits  of  the  work  diminished 
by  various  one-sided  legal  views,  which 
were  sure  to  arise  from  the  contrast  to 
the  habitual  disregard  of  the  local 
parochial  life  and  to  the  modem  oen- 
tndization.  Among  these  errors  the 
principal  one  is  the  over-estimation  of 
parochial  autonomy.  The  right  of 
making  their  own  by-laws,  and  the 
right  of  self-taxation  only  existed  in 
England  for  objects  and  purposes, 
which  were  entailed  upon  the  parish 
by  law  as  a  common  obligation.  The 
judgments  quoted  by  Smith,  taken  to- 
gether, refer  to  the  older  law  which 
required  that  the  p<^ice  fines  to  which 
the  members  of  the  community  had 
rendered  themselves  liable  should  be 


raised  by  the  conmiunity,  and  the  sub- 
sidies voted  in  Parliament  apportioned 
amongst  them  (Smith,  558,  563).  Of 
the  greatest  interest  is  the  constitution 
of  the  committees,  which  were  or- 
ganised as  they  were  required.  Com- 
mittee of  jurats  (Smith,  229) ;  committee 
of  a88istsmce(229);  committee  of  watch 
and  ward  (230) ;  committee  for  assess- 
ment (230) ;  conmiittee  for  raising  and 
distributing  poor  relief,  for  audit«  of 
destruction  of  vermin  (230).  This  la- 
borious parochial  government  was  the 
means  of  bringing  about  many  village 
festivities,  concerning  which  the  Bishop 
of  Bath  announces  on  the  5th  of  Novem- 
ber, 1663,  that  his  parochial  clergy  are 
of  opinion  that  su(m  village  festivities 
should  be  retained  (Smith,  499,  500). 
Such  ecclesiastical,  judicial  and  other 
feasts  occur  under  the  name  of  '*  ales  '* 
(as  among  the  Gterman  peasants,  the 
^^  KindeWiert*  etc.),  and  are  known 
more  specially  as  bridge-ales,  church- 
aleff,  clerk-ales,  give-ales,  lamb-ales, 
leet-ales,  midsummer-ales,  Soot-ales, 
Whitsun-ales,  and  others. 

2  M 
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officers  for  discussion  before  the  parish,  without  a  legal 
obligation  to  do  so.  From  the  time  of  the  Stuarts,  the 
development  of  these  customs  was  certainly  different  in 
different  places.  Where  a  wealthier  class  of  tenants  or 
freeholders  existed  in  country  parishes,  and  agricultural 
husbandmen  in  the  borough  parishes,  such  open  vestries 
busied  themselves  pretty  actively  with  parochial  affiairs.  In 
other  places  the  active  piurticipation  in  such  affairs  was 
limited  to  an  old  committee  of  parishioners  or  an  adminis* 
trative  council  of  former  overseers  of  the  poor  and  constables, 
which  easily  filled  up  its  number  by  co-optation*  After  a  few 
generations  this  institution  appeared,  und^  the  name  of  a 
BeUct  vegtry,  as  an  established  custom.  Again,  in  other 
places  everything  was  restricted  to  the  annually  appointed 
and  chosen  officers.  In  such  matters  political  leanings  have 
had  less  influence  than  local  exigencies  and  oonveni^it 
custom. 

V.  The  newly  eonstituted  parish  now  becomes  immediately 
connected  with  the  COUUtp  (ollce  adnninCsttationy  and  especially 
with  the  county  masiSttBteS,  and,  through  the  justices  of  the 
peace,  comes  into  farther  connection  with  the  central  Qovem*' 
ment. 

The  legislature,  immediately  on  the  constitution  of  Vbe 
parochial  system,  took  care  to  form  a  court  of  higher  instance, 
as  well  in  the  case  of  the  taxes  as  in  that  of  the  local 
government.  In  the  case  of  the  taxes  this  was  most  effecta« 
ally  brought  about  in  the  matter  of  the  poor  rate.  Two 
justices  of  the  peace  approve  the  rate  assessed  by  the  over- 
seers of  the  poor.  Two  magistrates  of  the  same  class  may, 
if  the  parish  shows  itself  incapable  of  maintaining  its  poor, 
assess  another  village  within  the  hundred  to  supply  the 
deficiency ;  and  if  this  also  is  not  sufficient,  the  quarter 
sessions  shall  assess  a  parish  within  the  county  '^to  make 
it  good."  The  quarter  sessions  decide  tiie  appeals  againsi 
the  rating.  Two  magistrates  issue  the  writ  of  distraint,  if 
execution  is  resorted  to.  Two  magistrates  receive  the  accounts 
of  the  retiring  overseers  of  the  poor,  and  enforce  the  delivery 
of  the  amounts  if  necessary  by  writ  of  execution,  subject  to 
an  appeal  to  the  quarter  sessions.  The  quarter  sessions 
assess  every  parish  at  a  proportionate  rate  for  needy  persona 
in  the  prisons  and  hospitals.  By  orders  of  the  magistrates 
questions  of  the  right  of  settlement,  of  conveyance  of  paupers 
to  their  parish,  and  compensation  for  disbursements  arising 
between  the  several  parishes  are  decided.  In  the  province 
of  the  management  of  the  highways  they  fix  the  workuig 
days  for  repairing  the  roads,  decide  appeals,  and  afterwards 
levy  the  necessary  supplementary  tax,  should  such  be  needed. 
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according  to  the  scale  of  the  poor  rate.  In  the  case  of  the 
bridge  rate,  the  imposition  is  made  immediately  by  the 
quarter  sessions. 

In  the  department  of  the  local  government,  the  appoint- 
ment  of  the  overseers  of  the  poor  is,  in  the  first  place,  made 
by  two  justices  of  the  peace.  Two  magistrates  enforce  by 
fines  the  holding  of  monthly  sittings,  and  by  the  penalty  of 
imprisonment  the  presentation  of  an  annual  account.  Two 
magistrates  approve  the  industrial  employment  provided  by 
the  overseers  for  the  parish  poor.  By  the  order  of  two  magis- 
trates, the  poor  are  kept  at  forced  labour,  are  compelled  to 
serve  apprenticeship,  relatives  are  summoned  to  contribute 
to  the  support  of  destitute  persons,  and  the  father  for  his 
bastard.  The_jaagistarates  may  in  urgent  cases  order  relieftj 
for  a  needy  personT  They  compel  by  penalty  the  overseers  "oftl 
the  poor  and  fee  constables  punctually  to  ftrtflhcertaih  official  U 
^utifflL  The  qggrtc^  sessions,  finally,  are  the  general  court  ■ 
of  appeal  for  ''all  persons  who  feel  themselves  aggrieved  by  "^ 
any  action  or  neglect  of  the  churchwardens  or  overseers  of 
the  poor "  (48  Eliz.,  c.  2,  sec.  6).  For  the  surveyors  of  the 
highways,  whose  appointment  is  in  this  period  still  made  by 
•election  by  the  parish,  the  quarter  sessions,  together  with 
individual  justices  of  the  peace,  form  the  controlling  court 
of  higher  instance  for  the  due  carrying  out  of  highway  regular 
tions,  and  they  decide  in  their  sessions  legal  points  which 
may  arise.  The  management  of  the  county  bridges  is  the 
immediate  {Hrovince  of  the  quarter  sessions.  The  subordi- 
nation of  the  constables  and  their  duty  to  appear  periodi- 
eally  at  the  sessions  to  make  their  presentments,  and  to 
report  upon  the  state  of  the  roads,  was  a  relic  of  the  old 
police  syBtem.  With  Uie  decay  of  the  court  leet  the  appoint- 
ment of  the  constables  passed  more  and  more  to  the  board 
•of  magistrates,  and  from  the  right  of  appointment  arose  in 
practice  idso  a  right  of  dismissal.  The  coroners  were  by 
1  H^ury  YIII.  c.  7,  rendered  subordinate  to  the  magisterial 
power  of  inflicting  penalties  for  breach  of  duty.  Only  the 
churchwardens  are  subordinated  to  the  justices  of  tiie  peace 
purely  in  their  capacity  of  guardians  of  the  poor. 

As  the  local  officials  were  in  all  matters  made  responsible 
to  the  magistrates,  so  also  by  the  subordination  of  the  office 
of  justice  of  the  peace  to  the  central  administration,  that 
unity  in  the  administrative  system  was  attained,  which,  in 
the  continental  States  was  only  technically  developed  some- 
what later  by  the  formation  of  a  **  Staatsrath'*  and  ^'Behorden- 
system"  for  the  provincial  and  district  government.  The 
police  control,  especially  that  of  the  police  for  trade,  labour, 
and  order,  the  State  and  parish  taxation,  the  militia  system, 
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and  that  of  all  other  more  important  branches  of  the  temporal 
administration,  had  now  been  thoroughly  regulated  by  statute 
and  ordinance,  and  the  councillors  of  the  Grown  were  now 
regarded  as  responsible  to  the  King  and  to  Parliament  for 
the  due  execution  and  maintenance  of  this  legal  order.  It 
was  necessary,  therefore,  to  allow  the  Privy  Council  and  its 
delegates  the  means  for  conducting  the  government  of  the 
country  according  to  these  laws.  The  governmental  system 
of  the  Tudors  had  accordingly  already  carried  out  the  system 
of  administrative  control  of  modem  government  in  all  its 
three  functions. 

1.  A  disciplinary  or  penal  power  for  breach  of  the  law 
over  the  persons  of  the  magistrates,  sheriffs,  and  military 
commissioners,  and  through  these  over  the  constables  and 
all  other  executive  officers  of  local  government,  is  effectually 
exercised  by  the  right  of  dismissal  of  all  these  officers,  who 
from  the  Lord  Chancellor  down  to  the  village  constable,  are 
revocably  appointed  (chirante  bene  pladto).  Beyond  this, 
however,  there  extends  also  a  right  of  inflicting  summary 
punishment,  such  as  from  its  origin  in  the  Anglo-Norman  era 
{supra,  p.  160)  had  never  been  given  up  by  the  kings.  As  this 
right  had  in  the  preceding  period  been  even  put  into  execution 
against  the  members  of  the  common  law  courts,  and  had 
only  gradually  fallen  into  disuse  on  account  of  the  honour 
of  the  permanent  judicial  office,  so  did  the  exercise  of  it  by 
the  itinerant  justices,  and  in  consequence  by  the  magistrates, 
who  had  taken  their  place  as  permanent  cuatodes  pacts  et 
jusiiciariiy  become  a  more  and  more  natural  consequence. 
It  is,  accordingly,  in  fact,  only  a  declaration  of  the  existing 
system,  when  the  statute  (8  Hen.  YII.  c.  1)  touching  the  Star 
Chamber  reserves  to  a  select  committee  of  the  Privy  Council 
a  penal  jurisdiction  over  all  abuses  of  office  of  whatever 
kind.  It  was  only  a  declaration,  when  in  4  Henry  YII.  o. 
12  the  King  issued  a  solemn  address  to  the  magistrates, 
exhorting  them  to  the  (aithful  exercise  of  their  office,  if  they 
would  avoid  his  highest  displeasure,  and  under  threat  of 
immediate  removal  from  the  commission  and  punishment 
for  disobedience.  That  this  penal  jurisdiction  was  com- 
paratively seldom  exercised,  was  only  a  consequence  of  the 
more  simple  and  effectual  right  of  dismissal. 

2.  A  power  residing  in  the  central  administration,  con- 
trolling the  orders  and  precepts  of  the  magistrates,  was  a 
result  of  their  position  as  delegates  of  the  royal  judicial  and 
peace  powers.  As  this  had  always  existed  for  the  measures 
of  the  itinerant  commissioners,  it  was  natural  that  this 
power  should,  as  a  reservation  of  a  continual  intervention 
on  the  part  of  the  royal  government,  supplenii  et  corrigendi 
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causa^  proceeding  from  the  Privy  Council  as  well  as  from  the 
King's  cabinet,  be  equally  valid  in  the  case  of  this  permanent 
commission  of  magistrates.  Hence  followed  in  the  first  place 
the  obligation  of  the  local  commissioners  to  make  report 
(certiorari  facias),  and  to  obey  the  direct  mandates  issuing 
from  court.  In  like  manner  it  was  one  of  the  functions  of 
the  itinerant  justices  of  assize,  in  their  character  as  the 
highest  custodes  pads,  and  as  representatives  of  the  central 
courts  (as  which  they  had  been  regarded  since  Henry  VI.) 
duly  to  instruct  the  magistrates,  to  warn  them,  and  threaten 
them  even  with  deposition  and  punishment,  as  very  often 
happened.  In  fact,  there  was  only  too  urgent  cause  found 
for  exercise  of  this  supreme  jurisdiction,  in  consequence  of 
the  partiaUty  and  demoralization  in  a  generation,  which  had 
grown  up  amid  the  party  struggles  of  the  Boses,  and  which 
continued  under  the  party  struggles  of  the  Beformation.  All 
proposals  of  FarUament  for  the  abolition ,  of  the  abuses  and 
mistakes  of  the  administration  gained  their  effect  only  through 
these  corrective  powers  of  the  King  and  the  royal  council, 
which  controlled  the  magistrates,  tike  sheriff,  and  the  local 
boards.  Il   * 

8.  This  controlling  court  becomes  of  itself  a  double  legali 
remedy,  that  is,  as  a  court  of  appeal  for  the  protection  of  sub- 
jects, so  soon  as  it  exercises  its  jurisdiction  on  the  motion  of 
corporations  or  private  persons.  The  innumerable  petitions  of 
private  individuals  addressed  to  the  King  and  the  i^oyal  council, 
as  well  as  to  Parliament,  presuppose  tiiat  the  King  and  the 
royal  council  can  and  ought  to  interfere  corrigendi  causa  with 
the  orders  and  measures  of  the  county  and  local  administra- 
tion. Its  existence  as  an  administrative  court  of  higher 
instance  is  an  especial  presupposition  of  all  parliamentary 
action  with  regard  to  national  grievances.  If,  accordingly, 
the  historians  of  this  period  as  w^U  as  the  Parliaments 
complain  of  the  severity  and  impartiality  of  certain  measures 
of  the  Privy  Council,  any  denial  of  the  principle  of  these 
corrective  powers  is  perfectly  alien  to  the  Tudor  period.  (5) 


(5)  A  diBastrouB  error  has  been  com- 
mitted by  modem  historianB,  and  in 
particular  by  Hallam,in  portraying  this 
character  of  the  royal  council  as  a  dis- 
ciplinary, controlling,  and  appeal  court, 
in  the  liffht  of  attacks  and  encroach- 
ments of  the  Privy  Council.  This 
notion  is  perfectly  foreign  to  contem- 
porary historians.  Parliaments,  and 
jurists;  it  is  rather  the  result  of  a 
dating  back  of  conditions  belonging  to 
the  eighteenth  century.  When  Lord 
Coke  (Inst.,  iv.  17)  declares  the  ex- 
tension of  a  ^punishment"   of  dis- 


obedient magistrates  in  the  Statute 
4  Hen.  YII.  was  a  natural  presup- 
position of  the  ordinary  course  of  law 
in  an  action,  this  was  a  pious  wish  of 
the  honourable  Lord  Chief  Justice, 
which  could  not  be  enforced  against 
the  Privy  Council,  and  of  the  fulfil- 
ment of  which  no  instance  is  known. 
It  was  not  until  the  period  of  the 
Btuarts  that  after  severe  abuses  of 
tiie  royal  power,  upon  the  one  side  the 
administrative  controlling  power  and 
court  of  appeal  of  the  royal  council 
(cabinet)  was  almost  abolished  (yide 


634  Constitutional  History  of  England. 

From  this  building  up  of  an  administrative  system  firom 
the  parish  to  the  Star  Chamber  and  to  the  Eing^s  cabinet, 
it  results  that  the  permanent  constitution  of  the  common 
law  courts  could  only  in  a  limited  degree  guarantee  the  legal 
rights  of  individuals;   that,  on  the  other  hand,  whilst  the 
personal  will  of  the  King  and  of  the  Privy  Council  in  the 
fitar  Chamber  could  to  a  great  extent  prevent  injustice  and 
partiality,  they  could  also  themselves  inflict  these  evils,  so 
floon  as  an  exercise  of  the  royal  power  in  a  monarchuLcai 
spirit  ceased,  as  was  the  case  after  the  death  of  Elizabeth. 
With  the   period   of    the   Stuarts,  accordingly.   Parliament 
begins  to  aim  at  restricting  the  supreme  adminiatrative  power. 
In  another  direction  it  is  apparent,  that  the  judicial  indepen- 
dence which  resides  in  the  honorary  officers  of  ^elf-govermMnt 
by  virtue  of  their  possessions,  contains  the  requisite  energy 
to  resist  a  despotic  government.    Finallv  it  beoomea  gradually 
apparent,  that  the  cohesion  which  the  lower  strata  of  society 
have  gained  by  the  local  constitution  of  this  period,  both  in. 
Church  and  btate,  has  engendered  a  manly  spirit  which  is 
able  victoriously  to  face  the  constitutional  «trugg^  thai 
«nsue  against  absolutism  in  Church  and  State. 


infrcLf  ohap.  1.) ;  whiLBt  in  other  dkee- 
•tions  a  feeliiig  of  jndioial  independenee 
and  of  jucficial  duty  aU  together  had 
become  de'^oped  in  the  magisterial 
1)odies,  hand  in  hand  with  &e  nov 
recognized  irresponeibility  of  the  jnry. 
In  Toulmin  Smith  this  conception  rises 
to  such  a  ]pitch  that  in  hisoyer-Beolons 
docal  patriotism  for  the  parish  he  re- 
^gards  the  appellate  jurisdiction  of  the 
justices  of  the  peace,  of  the  Ftiry 


Ck>aB«il,  and  of  the  Parliament^  aod 
even  the  whole  of  the  parliamentarj 
legislation  as  almost  a  usurpation 
jwaetised  aeainst  the  autofnom^  of  ib» 
parish^aa  a  ndse  ^parliamentananiam  ** 
compared  with  the  good  old  oommon 
law.  As  if  a  modem  State  were  con- 
oeiyabla  without  administiatlve  lawo, 
and  as  if  administtative  laws  w«re 
conceivable  without  a  thorough  contnd 
^zejoised  over  their  due  execution  \ 
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EIFTH  PEEIOD. 

THE  8TUABT8  AND  THE  CONSTITU- 
TIONAL CONFLICT. 


CHAPTER  XXXVII, 


Jambs  I.,  I60S-1625 
Chablu  I.,  1626^1640 
Tkb  Bjvoblig,  1649^1660 


Ghablkb  IL,  1660-1685 
Jamw  IL,  1685-1688 


The  Engfish  Beformation  had  made  the  monarchy  the  sole 
heir  of  the  papacy.  Though,  with  the  abolition  of  the  long-dis- 
pnted  foreign  supremacy  of  the  Italian  Head  of  the  Church, 
an  important  step  had  been  taken  towards  the  emancipation 
of  the  intellect,  at  the  same  time  a  serious  step  had  been 
taken  towards  imperilling  the  national  constitution*     The 


*  For  thd  pttriod  of  the  Btoarti,  the 
wealth  of  sonroee  and  liteiature  U  so 
great  that  only  a  selection  need  be 
given.  The  matntes  of  the  Bealm, 
vol.  iy.  a,  t.,  tL,  viL  a.,  contain  the 
legal  reoofds  of  this  period.  For  the 
period  of  the  Commonwealth  as  sup- 
plementary to  these :  **  Acts  and  Ordi- 
nances during  the  TJsorpation  from 
1640-1656,"  bv  Henry  SoobeU  (Lon- 
don,  1658  fol.).  The  Parliamentary 
proceedings  are  given  in  fairly  detailed 
extracts  in  Parry,  **  Parliaments,'*  pp. 
240-603  (1839>  Among  the  historical 
descriptions  the  most  prominent  is  the 
brilliant  description  in  Maoaulay,  **  His- 
tovy  of  Extgland.''  ^.  also  Hallam, 
"Const  Hist.,"  vols,  i.,  ii  For  volu- 
minous matter :  Bushworth,  ^  His- 
torical Collections  from  16  James  I.  to 
the  Death  of  Charles  L"  (1650-1701). 
The  constitntional  law  ouestions  of  the 
revolution  are  treated  oi  in  Clarendon, 
••History  of  the  Bebellion"  (Oxford, 
1705X  Brodie,  •*  Constitutional  History 


of  the  British  Empire,  ftom  the  Acces- 
sion of  Charles  I.  to  the  Restoration  " 
(new  edit.,  1866,  3  vols.).  Burnet, 
"History  of  his  own  time  from  the 
Bestoration,"  etc.  Guizot,  "Histoire 
de  la  Revolution  d' Angleterre,"  "His- 
tone  de  la  R^publique  d'  Angleterre," 
and  other  writings.  Xh&hlmann,  **  Eng- 
lische  Revolution."  Banke,  **£ngli8ohe 
Geschichte,"  vols.  i.-vii.,  principally 
dealing  with  foreign  affairs.  As  to 
the  political  polemical  writings  of 
Hale,  Prynne,  Selden,  Bradv,  and 
others,  ef.  B.  von  Mnhl,  *'  Die  Literatur 
der  Staatswissenschaft,"  vol.  i.,  pp. 
825>380;  ii.  70  $eq.,  86  msq.  Of,  also 
particularlv  Sir  Roger  T  wysden :  **  Cer- 
tain Considerations  upon  the  Govern- 
ment of  England,"  edited  by  J.  M. 
Kemble  (London,  1849,  4to).  More 
modem  treatises :  J.  Langton  Lanford, 
'*  lUustrations  of  the  great  RebeUion  " 
(London,  1858).  Vaughan,  "Revolu- 
tions in  English  History"  (voL  iii. 
1863). 
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contrast  which  had  so  long  and  so  deeply  moved  the  Middle 
Ages  had  thus  become  planted  in  the  heart  of  the  constitu- 
tion. Until  the  period  that  now  commenced,  the  boundary 
between  Church  and  State  had  been  guarded  by  national 
jealousy;  now  the  barrier  between  the  two  had  fallen,  for 
both  had  become  united  under  a  single  sovereign  lord.  The 
two  tendencies  of  the  human  mind,  which  had  hitherto 
embodied  themselves  in  Church  and  State,  had  now  become 
internal  contrasts  in  the  State  itself. 

According  to  the  time-honoured  popular  idea  there  was 
only  one  Church.  But  the  living  generation  found  itself 
involved  in  a  bitter  controversy  as  to  which  Church  was 
the  true  Christian  Catholic  Church.  The  possibility  of  each 
being  equally  entitled  to  be  so  regarded,  or  even  of  a  tolera- 
tion of  different  creeds  within  one  pohtical  system,  was  as 
yet  quite  aUen  to  the  ordinary  ideas,  and  was  in  fact  im- 
possible, BO  long  as  each  Church  regarded  the  right  of 
solemnizing  marriages,  and  all  the  important  bases  of  private 
family  institutions,  as  well  as  public  education  and  numerous 
other  legal  conditions  of  family  life  as  the  subject  of  its 
exclusive  legislation  and  jurisdiction,  subject  to  the  ecclesi- 
astical coercive  control,  which  like  every  other  pohtical  power, 
could  only  be  a  concentrated  and  exclusive  power. 

The  Boman  CathoUc  Church,  where  she  had  the  power, 
enforced  this  view  of  her  right  by  fire  and  sword.  She  had 
strengthened  herself  in  the  sixteenth  century  by  serious 
reforms  and  by  strong  aUiances.  The  Pope,  and  the  Catholic 
potentates  of  the  Continent,  kept  up  an  agitation  by  means 
of  emissaries,  by  entering  into  conspiracies  and  by  releasing 
the  EngUsh  subjects  from  all  obedience  to  the  English  throne 
and  supremacy.  Such  opponents  could  not  be  combated  by 
endurance.  The  scenes  on  Saint  Bartholomew's  day  in 
Paris,  and  those  which  took  place  in  the  Spanish  Netherlands, 
made  abstract  toleration  in  the  sixteenth  century  an  im- 
possibiUty.  The  Crown  of  England  was  not  able  to  protect 
and  maintain  the  national  Church  in  any  other  way  than 
by  constituting  it  the  only  true,  and  the  sole  rightful  Church 
both  in  the  eyes  of  God  and  of  the  law ;  it  could  only  uphold 
the  greater  Christianity  of  the  new  faith,  by  exercising  its 
right  of  constraint  in  a  more  moderate  and  more  human 
fashion.  The  attitude  of  the  Crown  towards  the  old  Church 
was  thus  indisputably  estabUshed. 

But  as  early  as  the  second  half  of  the  sixteenth  century, 
differences  began  to  spring  up  in  another  direction  within  the 
reforming  party  itself.  The  idea  of  a  mere  national  Church, 
without  change  of  dogma,  had  imder  Bloody  Mary  been 
proved  to  be  utterly  worthless.    The  monarchy  was  obliged  to 
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confess  that  the  new  work,  without  inner  conviction,  had  no 
hold,  and  that  in  many  parts  of  the  country  the  reform  had 
not  as  yet  been  understood.  Therefore,  in  spite  of  serious' 
scruples,  it  had  been  necessary  to  resort  to  the  peculiar 
weapon  of  the  Beformation,  the  licence  to  read  the  Bible. 
The  effect  was,  that  the  people  began  to  expound  the  so  long 
prohibited  Bible  witii  that  kind  of  prejudice  "with  which 
an  English  jury  is  wont  to  regard  evidence,  which  one  party 
in  the  action  has  endeavoured  to  suppress."  With  examina- 
tion and  inquiry  doubts  now  arose  in  individual  minds  as  to 
the  new  hierarchy.  Simultaneously  with  the  dogmatic  refor- 
mation under  Edward  YI.,  disagreements  appear  between  the 
more  moderate  reformers,  who  are  satisfied  with  the  doctrine* 
and  liturgy  established  by  authority,  and  those  stricter 
reformers  of  the  school  of  ZwingU  and  Calvin  (analogous  to 
the  controversial  points  between  the  Lutherans  and  the 
Beformed  Church),  uid  nourished  by  intercourse  with  the 
reformed  clergy  on  the  Continent.  The  Government  itself 
had  held  up  the  Boman  Church  with  its  external  pomp,  its 
miracles,  its  relics,  and  its  traffic  in  indulgences  to  ridicule 
and  scorn.  With  the  permission  to  read  the  Bible,  there 
was  added  to  the  mistrust  of  the  authorized  teachers  of  the 
Church  the  eharm  of  personal  research  and  the  national 
characteristic  of  striving  after  individual  independence.  Both 
schools  held  to  the  opinion  that  holy  writ  was  alone  suffi- 
dent,  not  only  in  matters  of  fckith,  but  also  for  discipline 
and  the  honour  of  God,  and  that  each  individual  had  a 
right  to  interpret  the  Scriptures  independently  according  to 
his  own  lights  and  his  own  conscience.  But  a  further  result 
was,  that  the  legality  of  Convocation,  as  well  as  the  autho- 
rity of  the  canones,  was  disputed,  and  in  this  manner  opposi- 
tion was  directly  introduced  into  the  State.  A  fruitful  soil- 
for  this  personally  honourable  opposition  was  found  in  the- 
rising  classes  of  the  yeomanry,  the  citizens,  and  a  part  of 
the  gentry,  but  especially  in  a  part  of  the  theologically 
educated  lower  clergy.  As  is  ever  the  case,  the  ideas  of 
social  classes  blend  with  those  of  the  religious,  and,  accord- 
ing to  the  degree  of  influence  the  latter  exercise,  dissent 
takes  the  form  of  a  Presbyterian  constitutional  ideal,  or 
inclines  into  the  more  thorough-going  tenets  of  the  later 
Puritans,  or  finally  to  those  of  the  Independents,  who  deny 
the  Church  as  an  institution,  and  desire  to  make  the  clergy 
elective  parochial  officers,  entirely  dependent  upon  their  con- 
stituents, who  elect  them.  Though  these  different  schools  of 
thought  showed  themselves  in  Elizabeth's  time  only  sporadically, 
and  then  only  in  narrow  circles,  yet  they  soon  manifested 
themselves  in  attempts  at  forming  sects  and  conventicles,  in 
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dissensions  between  the  parishes  and  the  authorized  pars(»i8> 
oontroversial  p<mits  between  the  parishioners  amongthemselvea, 
and  yet  more  particularly  in  the  manifold  differences  in  the 
externals  of  the  places  of  worship  and  in  the  form  of  the  serviee. 

From  the  point  of  view  of  the  State  Church,  Elizabetb 
determined  to  suppress  the  irregularities  in  the  Chuxeh 
service  which  resulted  from  these  eauBes,  to  take  aeticH^ 
against  the  conyenticles,  to  depose  dissenting  ministers,  and 
to  visit  the  issue  of  polemic  pamphlets  with  severe  penaltiea. 
Buty  through  this  course  of  action,  honest  convietum  was 
driven  into  opposition  against  the  royal  authority  itself; 
Cartwright,  in  his  bold  theses,  even  disputed  tlie  supremacy. 
'^GhurcJd  matters  should,"  he  urged,  ''only  be  settled  by 
Church  officials  and  ecclesiastics,  entitled,  even  without  tbd 
OGnsent  of  the  magistrates,  to  adopt  ecclesiasticat  ordinaneea 
and  ceremonies."  This  opposition  was  surely  not  unwar- 
ranted, in  a  work  of  reformation,  whidi  was  so  external  in 
its  starting  points,  and  had  remained  so  long  external  in  it» 
course,  as  the  English  Reformation.  EUxabeth,  however,  in. 
thus  checking  it,  followed  her  religious  conviction  and  her 
policy.  In  the  deep  attachment  of  the  people  to  her  person 
and  in  the  triviality  of  the  differences  between  the  essential 
doctrines  of  faith,  this  side  of  the  oppositicm  still  appean  the 
subordinate  one.  (I) 

But  in  spite  of  continual  disunion  among  themselves, 
the  reforming  schools  remained  united  in  their  demand  for 
the  creation  of  a  national  Church,  that  is,  united  in  their 
opposition  to  the  **  papists,"  who  were  now  regarded  by  the 
national  jealousy  in  the  light  of  treasonable  subjects,  who 
cleaved  to  a  foreign  ruler*  How  Parliament  would  have 
acted  if  left  to  itself,  is  shown  by  certain  acts  of  violence 
and  by  ceaseless  complaints  concerning  the  leniency  shown 
to  papistry.    The  Crown,  by  legislation  and  admiinstrati(»i. 


(1)  The  'ftttitade  of  the  maauxSb^ 
towaxds  the  Proteetant  oppoiUion  has 
not,  in  historical  deacriptionB,  been 
gnffloienily  valued  aoooraing  to  tiM 
scale  of  the  timee.  Modem  tolerance 
and  latitudinarianiBm  would  have  made 
the  EngliBh  national  Church  defence- 
less  and  helpless  in  a  conflict  with  liie 
Boman  asoendaney.  Unity  in  its  ont- 
ward  organization  cannot  be  dispensed 
with  by  a  church,  even  though  it  be 
restricted  by  the  eaeeatiYe  power  of 
*  the  State  to  the  spheieof  an  eodesias- 
tical  school  and  cure  of  souls.  But 
after  the  Roman  Universal  Church  had 
become  an  exclusive  politksal  system, 
far  beyond  these  limits^  eodesiaBtical 


leform  ooold  only  find  its  snp|port  in 
an  cdSectual  ecclesiastical  authority  and 
in  church  property,  and  not  in  the 
purely  iDtenud  nature  of  the  **  Chuid* 
of  tlie  early   centuries,'*    which   the 

C'tan  opposition  took  as  a  modeL 
n  the  Continent  also  the  Reforma- 
tion was  compelled  to  pass  from  the 
internal  impulse  of  the  heart  to  ex- 
ternal institutions,  varying  aooording 
to  the  form  of  the  existing  temparal 
state,  but  ever  in  dose  ooimeotion  with, 
it  Between  both  one-sided  tendeneiea 
Mizabeth  sought  a  balance,  which 
actuallv  presented  both  Churdi  and! 
State  Kir  nune  than  a  century  from  a 
renewal  of  a  violent  struggla 
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did  its  best  to  suppreBB  the  remains  of  Catholicism;  yet 
from  Elizabeth  to  James  11.  there  was  no  single  time  at 
which  the  Grown  granted  as  much  as  Parliament  and  the 
popular  voice  really  demanded.  All  clamoured  for  coercive 
measures.  In  the  eyes  of  the  Presbyterians  the  persecution 
of  the  Catholics  was  not  sharp  enoagh;  the  EpiscopaUana 
demanded  greater  severity  against  both.  All  approved  such 
excesses  of  the  Grovemment  as  were  directed  against  the 
other  party. 

In  this  department  of  political  activity  it  first  became 
manifest,  that  the  Crown  had  by  the  Beformation  gained  a 
new  independent  position,  and  that  its  sapremaey  had  altered 
the  character  of  the  prerogative,  just  as  in  Germany  the  posi- 
tion of  the  reigning  potentates  had  become  altered  by  the  so* 
called  jus  reforvumdi.  In  the  province  of  the  Churchy  the 
King  rules  as  absolute  monarch,  with  a  bureaucracy ;  in  the 
province  of  the  temporal  power,  on  the  other  hand^  only  as  a 
constitutional  authority,  with  enacting  Purliaments  and  inde- 
pendent eommunitates.  Both  systems  were  in  daily  ocmtact 
with  each  other.  But  a  power  that  ruled  with  unlimited  sway 
in  what  had  hitherto  been  the  higher  sphere  of  the  Church, 
felt  a  natural  desire  not  to  be  bound  in  the  temporal  sphere 
bjjr  the  resolutions  of  the  Lords  and  Commons.  As  every  poli- 
tical power  bears  within  itself  a  tendency  to  develop  into  abso^ 
lutism,  BO  the  monarchy  thus  gained  an  inevitable  tendencjr 
to  transform  the  State  into  an  administrative  system  after  the 
pattern  of  the  Church. 

With  clearness  and  decision  Elisabeth  had  taken  up  her 
position  under  these  circumstances.  Her  government,  with 
the  assistance  of  her  council^  continually  draws  conclusions 
from  the  rojal  supremacy.  The  Act  of  Supremacy  declares 
all  ecdesia^ical  legislation  and  jurisdiction  to  be  an  emana- 
tion from  the  Crown;  the  eccle»astical  oath  of  aUegiance 
uniformly  embraces  all  ecclesiastical  and  temporal  persons 
bedding  any  public  office,  down  even  to  the  lower  and  mdireci 
officials  and  servants  of  the  ^tate.  The  Act  of  Uniformity 
subordinates  ritual  and  Church  discipline  to  the  regal  power. 
Later  legislation  endeavours  by  su^ementary  measures  to 
crush  rising  opposition  at  all  points  where  it  shows  itself.  {Y) 

opinionB  of  her  own  minuteiv  wem 
divided.  The  experiences  made  in 
Bcotiead  wexe  not,  however,  of  a  kind  te 
leoommend  a  mild  ecclesiastical  system 
ef  government  as  ptoduotive  of  ^>eaee 
and  oonoord.  In  dissenting  eircles 
ihemselves  the  sturdy  manly  struggle 
against  error  was  regarded  as  in- 
separable from  the  serioas  ooaviolion 
of  the  truth.     Still  less  oould   the 


a*)  Whether  Eainbeth  aoted  righUy 
in  keeping  down  with  sneh  rigonr,  by 
her  injnnefcioDs,  the  loyal  opposition 
which  in  the  doctzines  of  mith  waa 
arrayed  on  the  side  of  the  national 
Chnroh, — ^whether  a  certain  amount  of 
eoDolUation  with  regard  to  the  moderate 
proposals  of  the  Lower  House  in  158^ 
would  uot  in  some  measure  have  calmed 
down  the  dispute,— on  these  points  the 
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These  meafiures  continned  to  be  employed  with  greater 
rigotir  against  the  opposition  on  both  sides;  often  severe 
towards  individuals,  yet  without  violating  the  formal  law, 
which  even  in  the  proceedings  against  Mary  Stuart,  that 
were  purely  determined  by  poUticaJ  motives,  was  on  Eliza- 
beth's side.  With  the  same  sagacity  Ehzabeth  kept  within 
the  constitutional  limits  of  her  royal  power.  She  knew 
that  her  military,  judicial,  police,  and  financial  sovereignty 
could  no  longer  be  severed  from  the  legally  acquired  and 
constitutional  participation  of  the  propertied  classes;  she 
never  ignored  the  fact  that  her  own  title  to  the  Crown  was 
dependent  upon  secular  law  and  upon  the  recognition  of  Par- 
liament. The  divine  mission  of  the  monarchy,  of  which  she 
was  deeplv  convinced  and  fond  of  speaking,  she  considered 
as  perfectly  compatible  with  it.  With  the  due  recognition  of 
the  position  and  influence  of  Parliament,  she  united  the  newly 
acquired  rights  in  such  a  fashion,  that  (1)  in  the  legislation 
affecting  internal  ecclesiastical  affairs,  she  claimed  the  exclu- 
sive initiative  for  herself  and  her  clergy ;  (2)  she  caused  the 
enlarged  administrative  powers,  which  the  ecclesiastical  con- 
flict had  called  forth,  to  be  sanctioned  by  acts  of  Parliament ; 
and  (8)  in  circumstances  of  war  or  national  disorder  she 
granted  extraordinary  powers  by  ordinances,  and  also  granted 
her  officers  dispensation  from  the  existing  laws.  But  she 
made  a  very  moderate  use  of  these  powers  in  cased,  for 
which  even  the  Parliaments  of  the  eighteenth  century  would 
not  have  refused  an  indemnity  bill.  She  justified  reservation 
to  herself  of  the  initiative  in  the  legislation  touching  internal 


SDwerf al  oppoeition  made  by  the  Bornan 
atholio  Church  be  ignored,  wbicb,  by 
means  of  the  Jesuit  system,  had  brought 
about  a  gi^eat  alliance  of  Catholic 
princes,  ^e  necessity  for  an  external 
onion  of  the  English  Church  was  accord- 
ingly in  no  way  denied  even  from  tliis 
aide.  What  the  opposition  demanded 
irasnot  tolerance,  but  the  exclusive  ac- 
knowledgment of  their  ideal  of  church 
establishment,  and  having  attained  this 
acknowledgment,  it  demanded  uni- 
formity just  as  much  as  the  national 
Churcn.  A  remarkable  expression  of 
^e  highest  views  of  the  time  is  found 
in  Hooker^s  work  (**  Ecclesiastical 
Polity/'  1594),  which  is  quoted  in 
Hallam.  Even  Cartwright,  in  his 
violent  opposition  to  we  national 
Church,  demands  that  the  authorities 
ahall  punish  atheists  and  papists  if 
they  refuse  to  participate  in  the  true 
preaching  of  God's  word.  Had  Eliza- 
beth given  &ee  scope  to  the  dissent  of 


those  times,  there  would  beyond  doubt 
have  resulted  only  a  divided  and  sUll 
more  intolerant  church  system;  a 
**  church  of  the  apostolic  era,"  with  still 
more  rigorous  principles  touching  dis* 
cipline  and  rituaL  Later  results  have 
only  too  completely  confirmed  this. 
Elizabeth  was  not  wrong  in  replying  to 
the  Emperor  Ferdinand  "  that  she  could 
not  grant  ecclesiastical  toleration  to 
those  who  disagreed  with  her  religion^ 
being  against  the  laws  of  her  Parlia* 
ment,  and  highly  dangraous  to  the 
state  of  her  kingdom,  as  it  would  sow 
various  opinions  in  the  nation,  and 
would  cherish  parties  and  factions  that 
might  disturb  the  present  tranquiUity 
of  the  commonwealth."  A  generation 
was  at  least  yet  required,  after  tho 
events  under  Mary,  to  give  the  Stato 
Church  the  requisite  stability  in  the 
institutions  of  England  and  thecustoma 
of  the  people. 
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Church  matters,  by  saying  that  changes  in  matters  of  faith 
ought  not  to  be  brought  about  by  resolutions  of  the  majority, 
and  that  Parliament  had  no  traditional  rights  to  claim  in  this 
province. 

But  it  la^  in  the  nature  of  this  political  government,  that 
such  a  position  did  not  satisfy  many  views  and  interests 
among  tiie  immediate  surroundings  of  the  Crown.  In  the 
Privy  Council,  even  under  Elizabeth,  a  notion  had  already 
gained  ground  that,  in  addition  to  the  ordinary  prerogative  of 
the  Queen,  there  existed  also  a  ''  supreme  sovereignty,"  which 
was  also  called  the  absolute  power,  and  from  which  was 
primarily  derived  the  legality  of  extraordinary  measures  in 
extraordinary  difficulties.  The  professional  bureaucracy  was 
only  too  ready  to  look  upon  every  impediment  to  a  govern- 
ment measure  as  a  ^'difficulty,"  which  could  be  redressed 
by  the  "supreme  sovereignty."  Proceeding  to  still  greater 
lengths  such  conceptions  took  root  among  the  clerical  officials 
of  the  State  Church  of  the  time.  The  new  position  of  the 
bishops  as  delegates  of  the  royal  power  had  lost  its  indepen« 
dence  as  an  estate.  Their  highest  court,  the  Court  of  High 
Commission,  had  become  purely  a  body  of  functionaries,  witii- 
out  either  the  concurrent  enacting  powers  or  the  control  of 
an  estate,  with  an  ordinary  criminal  and  disciplinary  juris- 
diction, which  is  acted  and  re-acted  upon  by  the  machinery 
of  the  Star  Chamber.  The  system  of  these  bureaucratic 
bodies  extended  still  further  into  great  provincial  councils. 
All  these  courts  had  adopted  the  administrative  forms  and 
maxims  of  their  ecclesiastical  model,  that  is,,  of  the  pure 
bureaucratic  system.  It  was  natural  that  within  this  adminis- 
tration new  legal  conceptions  should  be  formed.  Whilst  in 
Germany  the  modern  bureaucracy  was  the  outcome  of  new 
legal  doctrines,  so  here  new  legal  conceptions  emanated  from 
the  already  existing  official  bodies.  They  coincided  with  the 
old  jealousy  between  Parliament  and  clergy  and  with  the 
justifiable  aversion  of  the  clergy  to  be  subordmated  to  Parlia- 
ment, with  its  var^ng  party-majorities.  Through  the  daily 
contact  of  the  spuritual  and  temporal  administration,  the 
conceptions  of  the  authority  of  a  spiritual  ruler  were  involun- 
tarily transferred  to  his  attitude  towards  Parliament  and  the 
laity.  Whilst  the  era  of  the  Middle  Ages  had  formed  its 
constitutions  not  by  reflection,  but  according  to  the  sense  of 
right  and  interests  and  by  trs^ition,  here  for  the  first  time^ 
theoretical  systems  of  the  royal  right  arise,  which  are  formed 
pre-eminently  from  theological  views  and  theological  polemics. 
The  assemblies  of  the  clergy  in  both  Houses  of  Convocation, 
became  from  this  time  forth  the  centre  of  political  doctrines 
of  absolutism.    After  a  few  decades  the  clerical  conceptions 
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were  consolidated  in  the  ccofumet  dl  the  Convocation  of  1606, 
which,  however,  were  not  yet  published.  These  theses  go 
back  to  the  origin  of  human  govemment,  which  they  look  for 
in  the  patriarchal  rule  over  the  family  as  it  appears  in  the 
Old  Testament.  ''  In  those  golden  days/'  it  was  said  **  the 
functions  of  the  king  and  priest  were  the  true  prerogatives  of 
the  right  of  birth ;  until  the  wickedness  of  men  brought  in 
usurpation  and  so  troubled  the  clear  stream  from  its  sources 
with  foul  admixtures,  that  we  must  now  seek  in  prescription 
the  right  we  can  no  long^  ascribe  to  birth/'  Deriving  thence 
the  doctrine  of  unconditional  obedience  to  the  Eing^s  ordi- 
nances, it  proceeds,  "The  King's  power  is  therefore  from 
Ood,  tliat  of  Parliament  from  men,  gained  perhaps  by  re- 
bellion ;  but  what  right  can  arise  from  rebellion  ?  Or  even 
if  it  had  arisen  from  voluntary  concession,  could  the  King 
dispose  of  a  gift  of  Gh)d  and  hreak  tiie  disposition  of  Provi- 
dence ?  Could  his  grants,  though  not  void  in  themselves,  be 
valid  as  against  his  posterity — theirs  like  himself  of  the  gre»t 
gifts  of  Creation? "(2) 


(2)  The  new  High  Ohuroh  poltti<ml 
theories  are  directly  the  reverse  of 
the  puritan  opposition.  Henry  and 
Elizabeth  had  retained  the  episoopal 
dignity,  not  as  a  sacred  orda^  bnt  ae  the 
ordinary  orgim  of  Ohnich  govenunent 
approved  by  experience.  But  when 
the  pnritan  eehool  violently  attacked 
the  bashops^  antiiority,  the  prelates 
replied  by  appealing  to  their  **divine 
appointment^  They  then  followed 
pnritanism  into  its  own  territory,  by 
opposing  one/ttM  d/Mmmm  to  the  other, 
«nd  thus  at  the  same  time  regained 
a  certain  independence  from  the  oivQ 
powers.  The  episcopal  offloe  refused 
to  be  permanently  a  mere  organ  of  the 
civil  magistrates.  The  more  the  State 
Church  felt  itself  consolidated  the 
mwe  did  its  self-reepeot  grow  as  it 
vemembered  the  former  position  of  the 
Church.  But  the  goal  was  only  to  be 
attained  by  a  solidarity  subeistinflr 
between  the  divine  appointment  and 
the  Grown,  which  latter  appointed  tbe 
bishops.  After  the  acceasion  of  the 
Stuart  dynasty  to  the  throne  it  was 
perceived  that  the  independence  of  the 
Church  wae  less  threatened  by  the 
Crown  than  by  the  Parliaments.  The 
clerical  absolutist  theory  had  at  all 
times  its  roots  in  the  wonted  profession 
of  the  clergy  as  instructors.  The  habit 
of  instructing  the  laity  in  spiritual 
things  engenders  the  desire  to  impart 
instruction  also  in  temporal  things,  in 


wfaieh  the  layman  understands  what  is 
law  and  right  quite  as  well  and  even 
better  than  the  cleric.  The  demand 
that  the  executive  should  be  a 
^*  Christian  autiiority,"  is  well  founded 
AS  being  a  claim  that  the  State  is  to 
obey  the  commandments  of  ChristiaB 
morality,  which  are  one  and  the  same 
for  botn  Chuiohes,  and  whidi  should 
be  the  mainspring  of  action  in  the 
monarch  on  the  throne  as  in  the 
servants  of  the  State,  as  members  of 
their  CSiurch.  But  it  does  not  mean 
that  in  an  eternally  reouxring  oonfnaiQny 
the  clerical  body  of  either  persuasion, 
with  its  interests  of  power,  property, 
ftnd  puty,  should  sway  and  gnne  tibe 
central  government.  In  this  oonneo- 
tion  those  ecclesiastical  recommenda- 
tions are  instructive,  with  which  sinoe 
the  rise  of  Parliaments  amid  severe 
party  -  struggles  and  revolutionary 
changes,  the  great  parliamentary  ses- 
sions were  introduced  (such  as  Btubbs 
reminds  us  of  in  the  period  of  the 
Middle  Ages,  and  Froude  in  the  Tudor 
era),  and  which  certainly  contain  the 
strongest  exhortations  to  the  clergy, 
not  to  forsake  in  their  politioal  speeches 
the  domain  of  universal  Christian 
morality,  in  order  to  take  immediate 
part  in  the  constitutional  questions  of 
the  day.  If  it  was  made  a  reproach  to 
the  ecclesiastical  opposition,  that  it  had 
a  political  background,  this  was  true 
instill  greater  measure  of  the  clergy 
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The  fate  of  the  monarchy  and  the  national  constitution 
depended  upon  the  attitude  which  the  dynasty,  that  came  in 
with  the  seventeenth  century,  adopted  with  reference  to  these 
new  theories.  As  the  English  Beformation  had  passed  from 
external  institutions  into  the  hearts  of  men,  the  intellectual 
conflict  of  Puritanism  with  the  High  Church  system,  and  the 
struggle  of  the  High  Church  system  with  Puritanism  were 
destined  to  return  to  do  battle  in  the  temporal  State.  The 
Stuarts,  by  taking  part  with  one  extreme,  themselves  drove 
the  other  side  to  resistance,  until  the  King's  rule  was  over- 
thrown. The  Beformation  began  in  England  in  the  sixteenth 
eentnry  ^nth  an  external  alteration  of  the  ecdeBiastical  con- 
Btitution;  it  concluded  in  the  seventeenth  century  with  an 
alteration  in  the  political  constitution.  The  controversy 
touching  the  fundamental  doctrines  of  Christianity  {such  as 
transubstantiation)  had  never  in  England  been  very  bitter. 
The  strife  was  more  heated  as  to  the  liturgy  and  ceremonial. 
In  a  fiery  form  and  with  a  t^idency  towards  violence,  it 
maintained  itself  in  questions  touching  constitution  and  power, 
where  the  self-govanment  of  the  Church  and  the  parish 
dashes  with  the  supremacy  and  the  Court  of  High  Commission^ 
and  where  the  general  priesthood  opposes  the  bishops.  The 
English  people  also  have  not  been  exempt  from  a  doctrinal 
civil  war;  but  the  State  Church  is  finally  indebted  to  the 
passionate  violence  of  the  sects  for  the  completion  of  her 
internal  Hfe,  which,  in  the  Gterman  Beformation,  existed  from 
the  outset. 


^  the  Stele  Cknieh,  in  whem  solid 
zeal  for  the  holy  Chnich  now  became 
a  holy  zeal  for  the  aecular  power  of  the 
bead  of  the  Ohurch.  fiunikrly  in  the 
bnreanoncy  of  the  German  iNrinei- 
palitiee,  we  find  underlying  the  ex- 
aggerated zeal  for  the  power  of  the  royal 
lord,  a  quiet  zeal  rar  the  enhanced 
unportance  of  their  own  rank.  The 
purely  abecdutist  ideas  of  the  royal 
power  appeared  manifest  in  the  pam- 
phletB  of  the  timee  immediate  after 


James  the  First's  aeoession  to  flie 
throne  (cf,  GoweU's  Interpreter,  1607, 
tinder  the  head  of  King),  The  great 
indignation,  which  arose  in  oonse- 
queoce  in  Parliament,  was  eolraed  bj 
an  ordinance  of  James  I.,  which  pro- 
hibited this  pamphlet  As  to  the  pro- 
gress of  these  afaaolatist  theories  of  ^ib 
otorgy  after  another  generation,  tf,  the 
€anones  of  1640,  and  the  trsatise  of 
Filner  (infra  548,  note). 
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CHAPTER  XXXVIIL 

^i^  CDonetct  of  t]^  9ute  Biiifno  iSlonarcjbB  ^i^  4e  Estates. 

In  this  oritical  state  of  affairs  the  house  of  Stuart  ascended 
the  throne,  at  a  time  when,  upon  the  Continent,  parlia- 
mentary constitutions  were  everywhere  coming  to  an  end* 
That  the  same  result  was  averted  in  England  is  attributable 
not  to  the  personal  character  of  the  Stuarts,  and  not  to  the 
absence  of  a  standing  army,  but  to  the  legal  equality  and 
cohesion  of  the  estates,  to  self-government,  and  to  the  whole 
substructure  of  the  English  constitution.  In  France,  the 
monarchic  power  had  by  its  personal  influence  first  to  create 
a  ''  state  "  and  a  ''  nation."  In  Germany,  it  was  the  task  of 
the  absolute  potentates  to  blend  the  several  class  privileges 
together  into  a  bare  unity.  In  both  countries,  the  history 
and  the  greatness  of  the  monarchy  was  identical  with  the 
struggle  against  the  landed  nobiUty  which  in  England  had 
been  already  decided  in  the  Norman  period.  In  the  lower 
stage  of  her  development  in  the  eleventh  and  twelfth  centuries, 
England  had  passed  through  the  necessary  transition  period 
of  the  absolute  State.  The  strengthening  of  the  royal  power 
under  the  Tudors  was  brought  about  solely  by  the  confusion 
of  the  fifteenth  century,  and  was  destined  oidy  to  carry  out 
the  national  task  of  the  Beformation.  After  the  discharge  of 
this  mission,  the  English  monarchy  was  and  remained  still 
a  power  in  itself.  It  still  remained  the  necessary  presup- 
position  of  the  constitution,  the  hereditary  bearer  of  the 
supreme  magisterial  power,  the  source  of  all  the  privileges  of 
the  higher  classes;  with  great  duties  as  the  patron  of  the 
rising  peasantry  and  the  towns,  and  with  still  greater  duties 
for  raising  the  labouring  classes  and  the  intellectual  Ufe,  and 
in  the  foreign  department  entrusted  with  the  great  duty  of 
intervention  for  the  imperilled  Protestant  cause  in  Europe. 

But  the  royal  family  of  the  Stuarts  had  no  innate  feeling 
for  any  of  these  several  duties.  Till  their  time,  the  history 
of  England  had  shown  the  monarchic  power  almost  from 
generation  to  generation  alternately  ascending  and  descend- 
ing ;  now  the  descending  tendency  is  seen  throughout  a 
whole  dynasty,  during  a  period  of  three  generations.   Scarcely 
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,any  family  of  rulers  ever  sat  on  the  throne  that  showed  itself 
so  entirely  devoid  of  all  sense  of  royal  duty«  Their  views  and 
mode  of  action  had  practically  nothing  in  common  with  the 
character  of  the  En^sh  monarchy  and  the  English  people, 
but  belong  to  the  domestic  pohcy  of  the  family  of  the  Guises 
and  the  reUgious  controversies  of  Scotland.  The  Stuarts  cared 
no  longer  for  the  glory  and  the  greatness  of  their  country,  for 
the  victory  of  the  established  faith  of  the  nation,  for  the 
protection  of  the  traditional  common  law,  nor  for  the  relief 
and  advancement  of  the  weaker  classes-^but  only  for  the 
satisfaction  of  their  dynastic  will.  All  aims  of  this  royal 
jrace  both  externally  and  internally  are  mistaken.  The  repre- 
sentation of  Protestantism  in  the  great  struggle  of  the  century 
was  their  external  task ;  but  the  Stuarts  first  neglected,  and 
finally  disowned  it.  The  reconciliation  of  the  claims  of  the 
clerical  profession  with  the  opposing  spirit  of  self-government, 
the  strengthening  of  the  national  Churchy  while  yet  main* 
iaining  tolerance  towards  other  creeds,  was  the  internal  task 
which  the  Stuarts  persistently  perverted.  England  had,  as 
a  fact,  become  the  antipodes  of  the  whole  Soman  system.  Its 
European  position  unequivocally  pointed  to  an  energetic  de* 
velopment  of  its  maritime  power  and  to  a  vigorous  champion- 
ship of  the  cause  of  the  tteformation.  Instead  of  this,  James 
I*  became  entangled  in  the  net  of  intrigues  of  the  Gomtinental 
courts,  which  was  of  only  secondary  importance  for  En^and, 
a  net  which  ought  to  have  been  torn  asunder  by  an  honest 
championship  of  the  Reformation.  The  pedantic  perverseness 
of  James  I.  and  the  aimlessness  of  Charles  I.,  could  not  fail 
to  injure  and  embitter  their  relation  to  their  Parliaments.  In 
spite  of  all  the  difference  in  their  characters,  a  negative  trait 
pervades  the  reigns  of  all  the  Stuart  kings ;  it  is  the  want 
of  appreciation  of,  and  respect  for,  the  law  of  the  land. 
No  one  of  them  ever  felt  himself  as  representing  ''  England," 
as  identified  with  the  honour,  the  rights,  and  the  int^ests  of 
the  country.  Even  their  religious  convictions  were  not  mani- 
fested in  a  sinc^e  attachment  to  their  national  Church,  in 
faithful  observance  of  the  oaths  they  had  taken,  nor  in  the 
exercise  of  any  Christian  duty  of  pardon  and  grace ;  but  only 
as  controversial  weapons  for  estabUshing  their  dynastic  pre- 
tensions. The  Church  in  their  eyes  is  only  a  source  of  regal 
influence*  Their  pretended  attachment  to  the  nobility  of  the 
eounky  merely  displays  itself  in  a  money  traffic  for  peerages 
and  titles.  All  noble  and  systematic  provision  for  the  relief 
of  the  poor,  for  education  and  the  advancement  of  the  welfare 
of  the  lower  classes,  all  generous  encouragement  of  talent  and 
the  sciences  ceases  with  the  Stuarts.  And  if  we  add  to  this 
their  waiit  of  talent  as  military  leaders,  their  incapacity  to 
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enter  upon  any  great  and  permanent  political  oombination, 
it  will  be  eaey  to  understand  how  it  was  possible,  in  less  than 
a  century  to  oestroy  the  belief  of  the  nation  in  the  kingly  of&ce.^ 

The  first  stage  in  the  b^^inning  of  the  struggle  is  certainly 
more  like  one  of  those  comic  scenes,  such  as  in  the  dramatic 
masterpieces  of  Shakespeare  precede  a  tragic  issue.  In  James 
L  a  learned  pedant  had  ascended  the  throne,  unkingly  in 
bearing,  manners,  and  speech,  one  who  seemed  to  regard  the 
proceedings  in  the  Church  and  in  Parliament  as  mere  rhe- 
torical exercises,  in  which  absolute  supreme  soyereignty  should 
be  taught  to  unbelievers  by  ratiocination; — and  withal  timidly 
retiring  before  the  first  signs  of  serious  resistance,  and  sacri^ 
ficing  his  ministers  to  the  vengeance  of  Parliament.  TTjg 
whole  reign  is  a  weak  succession  of  protests,  which  did  not 
prevent  Parliament  from  re-establishing  the  right  of  impeach- 
ing the  officers  of  the  Crown,  declaring  monopolies  illegal,  and 
enforcing  in  the  Lower  House  their  own  decision  respecting 
elections.** 

But  what  James  the  First's  *'  kingcraft  ^'  failed  to  accomplish, 
led  to  a  decisive  struggle  under  Qiarles  L  The  encroachments 
of  the  jwre  dwino  monarchy,  are  all  directed  simultaneously  to 


*  The  dynfkfltio  ohaiftoter  of  the 
reign  of  the  Stuarts  is  unmistakablj 
traceable  to  their  origin.  ^In  the 
prinoee  of  the  house  of  Stuart  we  see 
little  of  the  sober  Gkythio  honesty  of 
the  lowland  Scot,  mnoh  of  the  Tantty, 
unsteadiness  and  insinoerity  natural  to 
the  Italian  and  Oallio  stock  from 
which  they  came"  {Vaughan,  iii.  13). 
In  their  laiter  domestio  poliov,  whidi 
wavered  between  Spanish  and  French 
alliances,  it  is  perhaps  most  of  all 
their  genealogical  vanity  which  makes 
them  swerve  from  the  natural  alliance 
with  the  Protestant  houses.  Their 
attitude  with  regard  to  theological 
questions,  was  in  the  first  eeneration 
determined  by  the  embittered  character 
of  the  Scotch  itefimnation.  Their  laiter 
leaning  towards  Catholioism  was  in 
great  measure  brought  about  by  female 
influence  resulttog  from  their  constant 
alliance  with  Catholic  houses.  But 
the  real  reason,  which  caused  historians 
and  politicians  of  every  shade  of 
opinion  to  side  against  the  Stuarts, 
is  the  sjrstematic  perversion  of  the 
monarchical  principle  in  their  Jianda. 
It  is  a  point  often  overlooked,  that 
many  of  their  measures  were  more  in 
harmony  with  the  letter  of  the  law 
than  is  assumed  according  to  the  stand- 
point of  the  present  constitution — ^not 
unheard  of  pretentions,  but  an  advance 


wpon  the  road  which  the  Tudors  had 
trodden.  But  whilst  the  Tudors  acted 
in  a  dictatorial  manner  in  the  Ml  eon* 
Boiousnees  of  their  royal  duties,  tha 
Stuarts  insist  on  enforcing  their  per- 
sonal will  out  of  mere  idle  egotism. 

*^  James  L  was  possessed  of  the 
geaealogicBl  oroohet  which  induced 
the  son  of  Mary  Stuart  and  Damley 
to  believe  that  he  united  in  his  person 
the  heredifcazy  monarchy  of  the  Anglo- 
Saxon  dynasty,  the  Korman  kings,  the 
Flantagenets,  and  the  Tudors.  Much 
as  his  aversion  to  Puritanism  and  the 
insipid  theological  controversies  of  fha 
period,  which  resulted  from  the  Sootch 
religious  conflicts,  may  teU  in  his 
&vour,  yet  the  decidedly  unkingly 
bearing  of  this  monardi  nltimately 
tended  to  shake  the  royal  authority* 
The  learning  which  is  displayed  in  his 
writings,  as  in  the  "  Basiuoon  Donm  ** 
(intended  for  his  son),  in  hds  works 
upon  sorcery,  the  exoroism  of  devils* 
etc,  an  unmistakable  penetration^ 
almost  conning,  and  at  the  same  time 
a  want  of  sound  judgment  as  to  the 
affiiirs  which  surrounded  him,  form  a 
marvellously  confused  character  in 
this  curious  man,  whom  his  admirers 
oaUed  '•The  British  Solomon,"  aad 
whom  the  Due  de  SuUy  designated 
**  the  wisest  fool  in  Europa" 
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ttie  cme  practical  and  decisiye  pointy  the  abolition  of  the  parlia- 
mentary grants  of  subsidieB.  These  periodical  money  grants 
presupposed  a  constant  understanding  between  the  Crown  and 
Parliament  touching  acts  of  legidation  and  foreign  policy, 
with  which  an  absolute  monarchy  was  quite  incompatible. 
The  opposition  of  his  first  two  Parliaments,  and  their  refusal 
to  grant  subsidies,  was  met  by  Charles  L  b^  prompt  dis- 
solution, and  by  the  issue  of  ordinances  to  mtimidate  the 
opposition.  The  Star  Chamber  is  made  use  of  for  compulsory 
loans,  which  were  moreover  extorted  by  compulsory  billeting 
of  soldiers,  the  forcible  pressing  of  sailors,  and  arbitrary 
arrests.  The  inoreasing  opposition  has,  however,  soon  reached 
the  stage  at  which  intimidation  is  no  longer  effectual.  The 
King  is  compelled  by  pecuniary  necessity  to  summon  a  third 
Parliament,  and  in  this  is  constrained  by  the  united  opposition 
of  both  Houses  to  acknowledge  the  "  Petition  of  Bight,"  and 
to  approve  the  declaratory  statute  (8  Charles  I.  c.  1),  which 
pronounces  all  forced  loans,  arbitrary  arrests,  and  proceedings 
by  martial  law  as  unlawful  both  in  the  past  and  for  the 
future.***  Up  to  this  point  the  conflict  has  retained  the  cha* 
ract^  of  former  periods ;  administrative  abuses  and  national 
grievances  still  continue  in  the  grooves  of  the  old  struggles 
between  the  monarchy  and  Parliament* 

But  the  King,  with  the  intention  of  not  keeping  his  word, 
after  obtaining  his  subsidy,  dissolved  Parhament,  firmly 
resolved  never  again  to  convene  a  Parliament.  '^Ashamed 
that  his  cousins  of  France  and  Spain  should  have  accom- 
plished a  work  which  he  had  scarcely  begun,"  he  commenced, 
from  March,  1629,  a  system  of  personal  government,  quite 
new  to  England,  a  system  which  deUberately  attacks  the 
foundations  of  the  parliamentary  constitution,  and  introduces 
new  departures  into  the  ecclesiastical  and  temporal  adminis- 
tration, with  the  fixed  purpose  of  systematically  destroying 
them.  The  three  weapons  ready  to  hand  were,  the  roysd 
ecclesiastical  government,  the  Privy  Council,  and  the  appoint- 
ment of  law  officers. 

1.  The  royal  ecclesiasticdl  government  had  placed  the  ap- 
pointment of  the  supreme  ecclesiastial  tribunal  and  of  the 
bishops  in  the  hands  of  the  King  for  the  maintenance  of  the 
national  Church  in  the  form  recognized  by  Act  of  Parlia- 


•**  The  foor  points  of  the  Petition 
of  Bight  are:  (1)  That  no  fteeman 
ihaU  oe  eompelled  to  pay  an j  gift, 
loan,  benevolenfle  or  tax,  without  the 
eoDMnt  of  the  repreientatiTes  of  the 
nation  as  dedarea  bj  acts  oi  Parlia- 
ment ;  (2)  that  no  neeman  shaU  be 
imprisonea  or  arrested  oontiary  to  the 


law  of  the  land;  (S)  that  soldiers  or 
saUors  shall  not  be  quartered  upon 
private  houses;  (4)  that  certain  regula- 
tions tonohing  the  punishment  of 
soldiers  and  sailors  acoozding  to 
nuirtial  law  shall  be  repealed,  and  such 
■shaU  not  be  Issued  for  the  future. 
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ment.  Under  James  I.  the  tiine  had  arrived  when  the  Church 
stood  no  longer  in  need  of  that  over-rigorous  uniformity 
which^  under  Elizabeth,  had  appeared  essential  to  its  stability. 
James  I.  did  not  attempt  to  disguise  his  idea  that  the  insti- 
tution of  bishops  and  the  episcopal  power  were  pre-eminently 
designed  to  accustom  subjects  to  the  obedience  they  owed 
to  their  sovereign  and  to  keep  them  steadfast  in  it.  Charles 
I.,  although  a  Fiotestant  in  his  personal  belief,  imagined  that 
he  could  achieve  the  development  of  his  spirikial  supremacy 
into  temporal  absolutism  most  readily  by  a  return  to  the 
standard  doctrines  and  forms  of  the  Soman  Catholic  hierarchy. 
This  was  the  object  of  the  Catholicizing  reforms  of  Archbishop 
Laud,  the  return  to  the  doctrine  of  transubstantiation  in  an 
ambiguous  phraseology,  auricular  confession,  preference  of 
unmarried  to  married  priests,  revival  of  picture-worship,  of 
the  crucifix,  of  gorgeous  vestments,  of  the  sacramental  i^tar, 
and  of  genuflexions,  combined  with  intolerable  vexation  and 
persecution  of  the  puritan  sects.  Bv  the  systematic  ap- 
pointment of  men  of  this  tendency  to  me  high  places  in  the 
Church,  the  royalist  hierarchy  and  the  ecclesiastical  spirit  of 
caste  was  carried  te  the  pitch  which  is  aptly  expressed  by  the 
eanones  of  the  Convocation  of  1640.  (1) 


<1)  The  penf^BiBioB  Df  ^odefliastiQal 
goTemment  to  political  pnrpoBes  is  ex- 
presaed  in  James's  motto :  "  No  bishop, 
no  King/'  From  the  year  1595  the 
dissenting  body  had  become  known 
nnder  the  party  name  of  Sabbatarians, 
and  nnder  James  I.  the  sects  had 
attained  considerable  proportions.  Still, 
however,  a  oonseiousnees  of  a  funda- 
mental schism  in  the  political  system 
as  a  whole  did  not  exist.  The  oollision 
of  the  two  systems  took  place  in  more 
special  departments,  pcfftionlarly  in 
the  increasing  complaints  of  the  eccle- 
siastical party  as  to  the  frequent  in- 
terference of  the  temporal  courts  with 
ecclesiastical  jurisdiction  by  means  of 
prohibitions.  In  1616  the  conflict  arose 
oetween  the  Eouity  Courts  of  the 
Chancellor  and  tne  oonrts  of  common 
law.  In  this  period  the  conflict  became 
a  class  struggle  between  the  clergy 
and  the  lawyers.  Under  Charles  L,  on 
the  other  huid,  the  ecclesiastical  power 
no  longer  serves  the  Reformation,  bnt 
the  extension  of  royal  powers  against 
the  Parliament  The  Church,  which 
nnder  Archbishop  Land  had  become 
Arminian,  became  the  instrument  for 
extending  at  once  the  power  of  the 
King  and  of  the  clergy.  The  increas- 
ing rigour  of  the  Court  of  High  Com- 


mksion,  the  persistent  persecnikm  ol 
the  Puritans,  engendered  that  amount 
of  bitterness  which  in  the  course  of 
the  civil  war  bursts  forth  in  this  direiv 
tion.  It  would  seem  «  speoial  in- 
tervention of  Providenoe  that  in  every 
constitutional  conflict  it  is  the  most 
extreme  party  that  is  destined  to 
undertake  the  formation  of  a  counter 
party.  In  that  most  disastrous  moment 
when  Charles  I.  on  the  5th  of  May, 
1640,  dissolved  the  moderate  *'  Short 
Parliament,"  the  eoolesiaBtios  remained 
assembled  to  enact  those  ooiNmei  whioh 
declare  "every  assertion  of  an  imlepen- 
dent  oo-aotive  power  besides  ^e  royal 
power  to  be  high  treason."  The  real 
standard  of  the  High  Church  tiiieories^ 
however,  was  just  at  this  time  the 
pamphlet  of  Fihner,  **  Patriaroha,'' 
which  was  regarded  as  the  kevstone  of 
the  system.  AH  government,  ne  urgeB» 
is  absolute  monarchy.  No  man  is  w>m 
free,  and  in  consequence  no  one  can 
have  had  the  liberty  to  choose  a  ruler 
or  a  form  of  government.  The  patar* 
famiUas  rules  according  to  no  other 
laws  than  his  own.  Kings  succeed  bj 
right  of  their  parents  to  the  exerciae  of 
the  highest  jurisdiction.  They  are 
above  all  law.  They  have  a  aivine 
right  to  absolute  power,  and  are  not 
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2.  The  Privy  Council  was  destined  to  sit  in  banco,  and 
with  the  assistance  of  the  common  law  judges  to  conduct  the 
highest  business  of  Government  according  to  the  laws  of  the 
land,  and  to  supplement  these  laws  in  all  discretionary  points, 
where  the  exercise  of  the  sovereign  rights  was  not  determined 
by  law,  so  as  to  do  justice  to  the  extraordinary  needs  of  the 
State  and  of  society.  For  the  Stuarts  these  discretionary 
powers  were  the  fulcrum  by  which  the  constitution  was  to 
be  lifted  off  its  hinges.  With  this  idea  the  ministers  from 
Buckingham  to  Strc^ord  proceed  in  an  increasing  scale  until 
the  utterly  unprincipled  tyranny,  and  insolent  trampling  down 
of  the  laws  of  the  land,  which  characterizes  the  renegade 

Solicy  of  Strafford  is  reached.    As  the  domestic  policy  of  the 
ynasty  met  with  a  conceivable  impediment  in  the  corporate 
nature,  in  the  deliberate  procedure  of  the  council,  and  in  its 
legal  advisers,  James  I.  had  begun  to  thrust  the  troublesome 
apparatus  on  one  side  b^  discharging  State  business  in  the 
^ng's  ''  cabinet,"  that  is,  in  small  confidential  sittings,  in 
which  the  counsels  of  the   courtiers  (his  immediate  com- 
panions) at  once  became  of  more  paramount  influence  than 
those  of  the  responsible  ministers.    It  is  the  body  thus  con- 
stituted that  now,  under  the  name  of  a  royal  council,  exercises 
the  discretionary  powers  of  the  "  Siar  Chamber,"  powers 
which  had  been  created  for  quite  different,  for  legitimate  and 
honourable  ends.    From  this  starting-point  proceed  the  pohce 
measures,  which  were  necessary  for  the  new  system  of  rule, 
and  which  as  the  opposition  increased,  became  a  complete 
system  of  banishments,  house  searchings,  seizures,  and  refusal 
of  the  habeas  corpus.    From  this  centre  that  method  of  govern- 
ment was  developed,  which,  to  use  Clarendon's  expression, 
''  commands  by  ordinances  what  was  not  commanded  by  law  ; 
forbids  what  was  not  forbidden  by  law,,  and   then   again 
punishes  disobedience  to  the  ordinances  by  heavy  fines  and 
imprisonment."  (2) 

responsible  to  anj  hnmaB  aafhovitr.  nance  whi<dk  decrees  the  slup-monej 

It  was,  howerer,  considered  advisable  proceeds  from  the  council.    Financial 

not  to  issue  this  pamphlet  in  print  sagacity  revives  even  the  old-fashioned 

until  after  the  Restoration.  fines  for  fiiilure  to  take  up  the  honour 

(2)  The  transformation  of  the  Privy  of  biighthood,  and  the  old  forest  laws 

Gounoil  is  the  outcome  of  a  svstematio  themselves  in  order  to  open  up  new 

combination  of  the  right  of  issuing  sources  of  revenneb  In  contravention  of 

ordinances  with  administrative  coercion,  the  statute  of  James  I.  monopolies  were 

In  fact  a  new  legislation  has   been  made  a  new  source  of  income,  as  was 

created  which  does  not  concur  with  but  also  the  incerporation  of  the  wealthiest 

destructively  opposes  the  legislation  of  trades  into   guilds.     The  ordinances 

the  country  and  the  parliamentaiy  con«  even  invaded  purely  private  rights,  by 

stitution.    The  state  of  affairs  which  pulling  down  houses  and  shutting  up 

existed  in  the  Norman  period  retums,  shops  for  the  purpose  of  embellish- 

in  which  the  royal  power  of  inflicting  ing  the   surroundings  of  St.  Paul's 


police  flues  by  ameroiaments  aotuaUv 
leads  to  a  legislative  power.    The  onli- 


Oathedral. 
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8.  The  selection  of  law  officers  by  royal  appointment  firom 
among  the  leaders  of  the  legal  profession  was  intended  to 
render  the  administration  of  the  permanent  part  of  the  legal 
system  independent  of  the  temporary  political  system.  This 
royal  right  had  hitherto  been  exercised  in  sndb  a  dignified 
and  impartial  manner,  that  all  the  dynastic  changes  of  the 
fifteenth  century,  and  all  the  religious  changes  of  the  six- 
teenth century  passed  by  without  any  change  in  the  nature 
of  the  judicial  body.  Under  James  I.,  political  motiyes,  for 
the  first  time,  dictate  the  dismissal  of  a  Lord  Chief  Jnstioe 
(Sir  Edward  Coke),  and  a  shameless  system  of  the  sale  of 
judicial  offices  appears,  which  shakes  the  honourable  eharaot^ 
the  bench  had  gained  under  the  Tudors.  Under  Charles  L 
this  appointment  to  the  judicial  offices  becomes  a  political 
system.  As  early  as  the  year  1626,  Chief  Justice  Crewe  was 
^smissed  for  refusal  to  acknowledge  the  legality  of  enforeed 
loans;  in  1630  the  Chief  Baron,  Walter,  was  suspended  because 
he  disputed  the  legality  of  a  proceeding  taken  against  members 
of  Parliament  on  account  of  acts  and  speeches  in  the  House ; 
in  1634,  Sir  Bobert  Heath  was  similarly  treated  for  his  op- 
position to  the  ship-money  and  to  Archbishop  Laud.  Iffis 
place  was  taken  by  Chief  Justice  Finch,  a  man  on  whom  the 
court  could  depend.  The  small  number  of  judicial  offices 
which  were  of  consequence  were  filled  with  **metL  of  oofu* 
fidence  "  in  such  a  way,  that  the  time  soon  came  in  which  no 
constitutional  principle  and  no  law  could  be  upheld  when 
subjected  to  the  interpretation  of  the  judges  holding  office. 
In  the  counties,  the  appointment  of  the  sheriffs  and  the 
formation  of  the  commissions  of  justices  of  the  peace  was 
conducted  on  an  analogous  system.  (3) 

(3)  The  perversion  of  the  poaition 
of  the  oourtB  of  jostice  begins  as  a 
dynastic  feature  contemporaneonsly 
vrith  the  accession  of  the  Stuarts. 
James  I.  declared  to  his  judges  that 
he  would  himself  decide  legal  questions, 
as  he  had  been  told  that  ktw  depended 
upon  reason,  and  he  was  as  weU 
furnished  with  reason  as  his  judges. 
He  often  insisted  upon  a  personal  con- 
ference with  the  judges  before  they 
passed  judgment-—^*  auricular  taking 
of  opinions,**  as  Lord  Coke  described  it. 
Among  his  advisers  there  were  even  at 
that  time  supporters  of  the  supreme 
sovereignty,  who  advised  him  to  make 
an  example  of  a  judge  for  his  audacity, 
by  which  the  whole  body  would  be 
kept  in  wholesome  dread.  One  of 
these  was  the  same  Lord  Bacon,  who 
afterwards  urged  the  deposition  of  Chief 
Justice  Coke  '*  as  a  kind  of  discipline. 


because  he  La4  opposed  the  InteTosis 
of  the  King,  which  example  woald  keep 
the  others  more  in  dread."  EUesmeie 
was  directed  to  postpone  an  action 
against  an  aocutod  bidividual,  ^  beoHue 
he  has  shown  himself  in  the  House  of 
Parliament  veiy  sealous  in  our  serriee* 
(Fobs,  vi.  2).  Under  James  the  prin- 
oiples  were,  however,  alwa^  woras 
than  their  application,  for  which  both 
courage  smd  consistency  were  lacking. 
The  shameless  sale  of  judicial  appoint- 
ments, as  those  of  the  Attomey-Genenl 
and  the  Serjeants,  for  which  sums  of 
£10,000,  £4000,  and  the  like,  vera 
oflfered  and  accepted,  was  most  per* 
nicious  (Fobs,  vi.  8).  Under  Charles  L 
the  "strong  rule"  begins  in  tikis 
department.  Not  the  laws  of  the  load, 
but  the  personal  will  of  the  Kingwas 
to  be  the  rule  of  the  courts.  Thus 
came  about  the  inoonsidente  dimniasttl 
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With  this  apparatus  of  ooerdye  measares^  Charles  I.  now 
set  himself  to  abolish  the  three  fondamental  rights  of  Parlia- 
ment, which  stood  in  his  way. 

The  chief  point  was  the  abolition  of  the  financial  rights  of 
Parliaments  James  L  had  attempted  to  apply  his  theory 
of  supreme  sovereignty  to  the  imposition  of  new  taxes,  but 
had  afterwards  given  way.  This  attack  was  now  again 
seriously  renewed  with  that  ship-money,  which  has  become 
world-renowned.  Former  kings,  relying  on  their  military 
sovereignty,  had,  occasionally  in  time  of  war,  raised  contribu- 
tions in  money  for  the  defence  of  the  coasts  of  coast-counties. 
These  were  now  made  use  of,  in  a  time  of  peace,  for  the 
imposition  of  a  money  contribution  upon  all  coast  and  inland 
counties,  which  was  to  be  levied  by  the  King  in  councU, 
distributed  among  the  counties  and  cities,  and  employed  for 
the  general  purposes  of  State.  It  was  required  to  raise  a 
ground  sum  of  ^£200,000  in  taxes,  which  amounted  to  quite  as 
much  as  the  subsidies  that  were  ordinarily  granted.  The 
way  was  paved  by  the  unanimous  opinion  of  the  twelve  judges 
being  previously  obtained,  and  afterwards,  when  the  ease  had, 
by  Hampden's  refusal,  been  brought  to  a  judicial  decision,  a 
majority  of  the  judges  a^un  declared  for  the  legahty  of  the 
tax,  even  in  jvdicando.  This  was  the  centre  of  the  attacks 
upon  the  constitution  of  Parliament  and  the  turning-point 
of  the  eonstitutional  conflict,  because  it  proved  to  the  meanest 
understanding  the  latest  tendency  of  the  Government,  and  the 
systematic  corruption  of  the  courts.  Even  that  high  royalist^ 
Lord  Clarendon,  expresses  himself  upon  this  point  as  follows : 
**  But  when  they  saw  in  a  court  of  law  (that  law  that  gave 
them  a  title  to  and  possession  of  all  that  they  had)  reason  of 
State  urged  as  elements  of  law,  judges  as  sharp-sighted  as 
secretaries  of  State,  and  in  the  mysteries  of  State ;  judgment 
of  law  grounded  upon  matter  of  fact,  of  which  there  was 
neither  inquiry  nor  proof;  and  no  reason  given  for  the 
payment  of  the  thirty  shillings  in  question,  but  what  included 
the  estates  of  the  standers-by ;  they  had  no  reason  to  hope 
that  doctrine,  or  the  promoters  of  it,  would  be  contained 
within  any  bounds.  And  here  the  damage  and  mischief 
cannot  be  expressed  that  the  Crown  and  State  sustained  by 
the  deserved  reproach  and  infamy  that  attended  the  judges ; 
there  being  no  possibility  to  preserve  the  dignity,  reverence. 


and  intpepBion  of  the  ^pMbg  Jadget» 
the  apDointmeBt  ef  **  men  of  oon- 
fldence  ^  to  the  small  number  of  impor- 
tant offloea;  Cor  inatiuioe,  Sir  John 
Finch,  on  aooonnt  of  his  appioTed 
behaviour  aa  speaker  of  the  Xiower 
House,  waa  apiK>inted  to  the  office  of 


Lord  Chief  Justice.  On  the  occasion 
ef  the  granting  of  the  Petition  of  Bight, 
the  justices  who  were  privately  con- 
sulted were  of  opinion  that  the  bill 
might  be  allowed  to  pass,  and  the 
Gtovemment  continue  the  same  prac- 
tices as  heretofore ! 
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and  estimation  of  the  laws  themselveB,  but  by  the  integrity 
and  innocenoy  of  the  judges."  After  this  judgment  the 
moneys  that  were  still  needed  were  raised  by  supplementary 
ordinances,  (a) 

The  legislative  pauper  of  Parliament  had  its  vulnerable  point 
in  the  loosely  defined  province  of  the  ordinances  (p.  607), 
which  form  binding  administrative  rules,  not  indeed  in  con- 
tradiction to  parliamentary  statutes,  yet  eo-ordinate  with  them. 
But  so  soon  as  Parliament  was  no  longer  convened,  and  an 
administrative  executive  was  formed  by  the  Star  Chamber, 
every  barrier  was  broken  down.  The  police  and  financial 
measures  of  the  Government  were  now  carried  still  further  by 
a  pro^essive  chain  of  ordinances,  which  fix  the  prices  oi 
provisions,  regulate  the  incorporation  of  merchants  and 
traders  on  payment  of  large  sums  of  money,  and  open  up 
other  sources  of  revenue;  they  are  supplemented  in  this 
matter  by  the  police  system  of  arrests  and  banishments. 
The  unreasonably  severe  fines  inflicted  by  the  Btar  Chamber 
became  also  an  immediate  source  of  revenue.    The  system  of 


'    (a)  The  principal  servioe  which  was 
demanded  from  the  judges  in  the  oob« 
stitutional  struggle  was  tl^recognitieu 
of  the  legality  of  ship-money.    The 
twelye  judges  were  first  of  aU  assemhled 
under  Six  JohA  Finch,  and  (according 
to  their  own  statements)  were,  under 
threats  and  promises,  induced  to  deliver 
the  opinion  *'  that  when  the  good  and 
^safety  of  the  kingdom  .in  general  is 
4soncem^  and  the  whole  kingdom  in 
danger,,  his  Majesty  might,  oy  writ 
under  tiie  great  seal,  conmiand  alt  his 
subjects,  at  their  <^arge,  to  provide 
and  furnish  such  number  of  ships,  with 
men,  munition,  and  victuals,  and  for 
such  time  a»  he  should  think  fit,  for 
the  defence  and  safety  of  tiie  kingdom ; 
and  that  by  law  he  might  coi^pel  the 
doing  thereof,  in  case  of  refusal  and 
refrs^riness ;  and  that  he  was  the  sole 
judge  both  of  the  dangei,  and  wheii 
and  how  the  same  was  to  be  prevented 
and  avoided^"    Only  two  jud^  dis- 
sented, but  tbey  were  at  last  mduced 
to  sign  the  judgment    These  judges 
were   informed   by  Lord  Wentworth 
**  that  it  was  the  greatest  service  that 
the  legal  profession  had  rendered  the 
Crown  durmg  this  period."    By  a  royal 
order,  under  the  gpreat  seal,  the  sheriffs 
were  instructed  to  burden  every  county 
with  the  duty  of  providing  a  ehip. 
The  county  of  Bucks,  for  example,  in 
which  Hampden  resided,  has  to  ftimish 
a  ship  of  war  of  450  tons,  with  180 
men,  cannons,  powder,  double  rigging, 


provisions,  and  aU  necessaries.  This 
ship  is  to  be  brought  to  Portsmouth  by 
a  certaii^  day,  and  from  that  time  on 
for  twenty- six  weeks  to  be  kept  in 
provisioifB,  pay,  and  aU  neoessfuries,  at 
the  expense  of  the  county.  But  as  no 
su^eh  equipment  of  a  ship  was  really  in- 
tended, the  sheriff  was  further  ordered, 
with  the  assistance  of  the  mayors,  to 
assess  the  requisite  moneys  upon  tike 
several  freehold^  and  burgesses,  and 
to  hand  in  the  assessment  lists.  la 
cases  where  payment  is  refused  exeea- 
tion  was  ordered  and  carried  out  with 
the  greatest  rigour.  The  mass  of  the 
population  submitted  to  the  violent 
measures  of  the  Star  Chamber.  Only 
John  Hampden,  by  refusing  to  pay 
the  tax,  brings  the  question  to  an  ismie 
before  the  courts  of  common  law, 
this  time  before  the  fuU  bcmch  of 
Exchequer  Chamber.  In  giving  their 
dedfiion  ia  this  judicial  case  Uie  judges 
felt  some  scruples';  for  folly  three 
months  theyoonsidered  and  argued  the 
matter.  Finally,  seven  judges  gave 
their  decision  in  favour  of  the  Crown, 
while  Croke  and  Hutton  decided  the 
principle  in  Hamixlen's  fitvour,  and 
the  remaining  three  judges  sided  with 
the  latter  fermrmal  reasons.  Tfaemond 
effect  of  this  event  was  deeislve  as  to 
the  course  of  the  civil  war.  The  history 
of  the  ship-money  is  told  in  detail  in 
Bushworth,  iL  885,  844,  852,  8G4,  453, 
480-605,  727,  975,  985.  991,  1895,  and 
App.,  159-225,  eta ;  e/.  HaUam,  iL  c.  8. 
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ordinances  directed  against  refusals  to  pay  illegal  taxes, 
against  unfavourable  verdicts  of  juries,  and  against  unfavour- 
ably regarded  members  of  Parliament,  combined  with  the 
Star  Chamber,  silences  for  a  time  all  opposition.  (6) 
'  The  right  of  controlling  the  executive,  and  the  right  of  im- 
peaching minist^s,  was  at  length  simply  got  rid  of  by  not 
diunmoning  a  Parliament.  To  the  other  errors  of  Charles  I. 
was  added  an  entire  failure  to  appreciate  the  elements  of 
resistance.  At  court  least  of  all  was  the  decisive  weight  which 
the  Commons  now  threw  into  the  balance  of  political  power 
understood.  The  history  of  England  could  till  that  time  show 
no  instance  of  any  great  movement  which  had  emanated  from 
the  Lower  House.  Both  corporately  and  individually  the 
commons  only  appeared  to  the  royal  Government  as  elements 
of  a  second  order,  whose  perversity  could  be  silenced  by 
simple  means.  As  a  blow  for  the  intimidation  of  the  oppo- 
i^ition,  at  the  close  of  the  third  Parliament,  a  judicial  action 
was  commenced  against  Sir  John  Elliot  and  two  other 
members  of  Parliament  on  account  of  their  speeches  in  Par- 
liament, after  the  judges  had  been  previously  summoned 
together  by  a  roval  cabinet  missive  to  give  their  opinion  upon 
the  questions  of  the  Attorney-General  relating  to  the  case. 
In  consequence  of  this  opinion,  information  was  laid  in  the 
Kings's  Bench,  which  ended  with  a  condemnation  by  the  same 
court  to  a  heavy  fine  and  imprisonment.  EUiot  died  in 
prison,  (c) 

The  principal  author  and  adviser  of  this  new  **  vigorous  " 
government  was,  next  to  Archbishop  Laud,  pre-eminently 
Wentworth,  Earl  of  Strafford,  who  with  the  fiery  zeal  of  the 
political  renegade,  and  with  his  motto,  '' thorough,"  applied 
to  England  those  principles  that  had  been  satisfactorily  tried 


(b)  The  iUegal  ordinanoes  were  en- 
forced by  the  penal  deozees  of  the  Star 
Chamber,  by  arrestB  and  police  con- 
Btraint.  Beeidee  fines  and  impriaon- 
ment  the  Star  Chamber  now  deoreed 
the  pillcHT,  corpoial  punishment,  and 
batting  off  the  ears.  Only  sentences  of 
death  andj  confiscations  were  reserved 
to  the  ordinary  eomis  of  justice.  The 
penal  jnrisdictlon  of  the  Star  Chamber 
is,  howeyer,  also  an  immediate  soorce 
of  revenue  through  pecuniary  fines  of 
£20,000,  £10,000,  and  £5000,  which  an 
now  ordinary  phenomena.  The  total 
amount  of  them  was  computed  by  con- 
temporaries at  the  incredible  sum  of 
£6,000,000  (Bushworth,  ii  219>  Fifty 
thousand  emigrants  left  their  native 
land  in  consequence  of  this  oppression. 
The  King  and  Archbishop  Land  only 


found  in  this  a  matter  for  regrot  because 
ecclesiastical  discipline  could  not  pur* 
sue  the  emigrants.  An  ordinance  pro- 
hibited further  emigration. 

(o)  Next  in  importance  to  the  judg- 
ments in  Hampden's  case  it  was  the 
previously  delivered  judgment  of  the 
king's  Biench  upon  Sir  John  Elliot, 
Denzil  Holies,  and  Benjamin  Valentine, 
on  account  of  their  speeches  in  the 
Lower  House,  which  proved  the  corrup- 
tion of  the  courts  in  ordinary  and 
everyday  legal  questions,  and  with  it 
the  cessation  of  Government  according 
to  law  (May,  •*  Pari.  Practice,"  i  c.  4). 
Contemporary  writers  all  unite  in  re- 
marking that  from  the  moment  these 
judgments  were  delivered  public  feel- 
ing in  the  oonntiy  inclined  to  decided 
resistance. 
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in  Ireland.    By  appointing  the  aheriffs  and  justices  <rf  tlie 

Seace  according  to  a  paxty  system,  by  corruptmg  and  intimi- 
ating  the  municipal  governments  by  the  administrative 
penal  jurisdiction  of  the  Star  Chamber,  and  in  urgent  cases 
by  the  employment  of  courts-martial,  it  was  hcmed  to  be  able 
to  overcome  all  opposition  in  the  counties.  This  certainly 
involved  an  utter  misconception  of  the  substructure  of  the 
English  constitution,  of  that  union  of  the  military,  judicial, 
police,  and  financial  administration  with  the  county  and 
municipal  government.  With  the  legal  formation  of  the 
nation^  miUtia,  and  with  the  office  of  magistrate  and  jury 
as  necessary  organs  of  the  courts  and  the  police,  a  system 
which  presupposed  an  army  of  paid  military  and  civil  officers 
entirely  dependent  upon  we  Government  was  impracticable. 
The  increasing  opposition  of  the  officers  of  local  goverament, 
rendered  independent  by  property,  and  the  want  of  immediate 
executive  officers,  was  sure  in  a  very  brief  period  to  disarm 
both  coercive  administration  and  forced  taxation.  Con* 
fronted  with  the  barely  organized  elements  of  a  standing 
army,  the  decayed  national  militia  was  yet  too  powerful  to 
be  met  on  equal  terms.  Sheriffs  and  magistrates  might  be 
deposed  and  appointed ;  but  the^  had  still  to  be  taken  from 
the  district  of  the  county  itself,  in  which  an  illegal  method 
of  government  was  felt  m  quite  another  way  than  it  would 
be  m  a  professionally  disciphned  bureaucracy.  It  was  owing 
to  this  cause,  that  the  storm  against  the  parliamentary 
constitution,  which  began  in  the  centre,  slowly  abated  in  the 
counties,  in  which  the  reliable  instruments  of  despotism  were 
wanting.  It  was  once  more  the  communal  system  which 
saved  English  liberty  from  being  overwhelmed  by  the  despotic 
administrative  system.  A  quiet  but  unconquerable  opposition 
lay  in  the  cohesion  of  the  propertied  classes,  in  the  strong 
structure  of  the  En^sh  county,  and  in  its  now  firm  union 
with  the  municipal  and  parochial  bodies.  The  resources  of 
the  system  became  exhausted,  the  necessities  of  war  and  the 
Scotch  insurrection  forced  the  King  after  deven  years  once 
more  to  call  a  Parliament ;  first  of  all  the  so-called  ^*  Short 
Parliament,"  which  after  a  few  weeks  was  frivolously  dis- 
missed, but  only  to  make  way  shortly  afterwards  for  the 
''Long  Parliament'*  that  met  on  the  8rd  of  November, 
1640. 

The  measures  of  the  Parliament  are  directed  successively 
against  the  specific  abuses  of  the  supreme  powers,  and  ac- 
cordingly assume  a  retrograde  action  against  the  three  abused 
organs  of  the  royal  power : — 

1.  Against  the  corruption  of  the  tnbwnaU:  by  declaring 
ship-money  illegal,  and  by  cancelling  the  judgment  against 
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Bampden;  the  judges  who  had  taken  part  in  these  doings 
were  put  on  their  trial,  t 

2.  Against  the  Privy  Council :  Strafford  was  impeached  of 
high  treason^  and — characteristic  enough  of  the  morality  of 
such  a  bureaucracy — ^the  twelve  judges  give  a  verdict  of  high 
treason  though  the  case  was  doubtful,  against  the  leading 
minister,  to  whose  bill  of  attainder  and  execution^  the  King 
also,  as  cowardly  as  he  was  selfish,  gave  his  consent*  But, 
for  all  future  times,  the  adminis^trative,  penal  and  civil  jurist 
diction  of  the  Privy  Gouncil,  as  well  as  all  the  accessory 
institutions  of  the  Star  Chamber,  were  swept  away  by  Act  of 
Parliament.  The  stat.  16  Charles  I.  c.  10  categorically 
declares,  ''that  neither  his  Majesty,  nor  his  Privy  Council, 
have  or  ought  to  have  any  jurisdiction,  power  or  authority,  by 
English  Bill,  petition,  articles,  libel,  or  any  other  arbitrary 
way  whatsoever,  to  examine  or  draw  into  <|uestion,  determine 
or  dispose  of  the  lands,  tenements,  hereditaments,  goods  or 
chattels  of  any  of  the  subjects  of  this  kingdom ;  but  that  the 
same  ought  to  be  tried  and  determined  in  the  ordinary  courts 
of  justice,  and  by  the  ordinary  course  of  law."  To  erect  a 
rampart  against  the  abolition  of  Parliament  by  systematic 
refusal  to  summon  the  Houses,  the  so-called  Triennicd  Act 
declared  the  summoning  of  a  Pariiament  to  be  obligat(»7  after 
an  interval  of,  at  most,  three  years.  The  vexatious  use,  which 
Charles  !•  made  of  his  prerogative  of  dissolving  Parliament, 
is  replied  to  by  Pariiament  with  the  momentous  resolution, 
which  declared  the  present  Beurliament  to  be  indissoluble 
without  its  own  consent ;  even  prorogation  and  adjournment 
might  only  take  place  by  Act  of  Parliament.!! 


t  The  Long  Parliament  replies  to 
the  oormptioii  of  jnstioe  with  aa  im- 
peaohment  of  high  treaaon  against  the 
Lord  Keeper  Fineh  and  the  six  judges 
who  took  part  in  the  case^  one  of  whem 
was  eren  arrested  upon  the  jndioial 
benoh  in  Westminster  HaU.  A  like 
resolution  passed  in  hoth  Houses  lays 
down  for  the  fntue,  that  the  judges 
sbaU  be  appointed  for  life^  **  qwundiu 
iebeneaesterint'* 

tt  There  exists  ne  ether  sanetion 
which  public  law  can  employ  against 
an  unconstitutional  abuse  of  the  right 
of  decreeing,  but  the  iinpeachment  of 
ministers.  The  Lower  House^  aooord- 
ingl]r»  proceeded  as  boldly  as  it  did 
consistently  to  an  impeachment  of 
Archbishop  Laud  and  the  Earl  of 
Birafibrd  for  hig^  treason.  The  accu- 
sation declared  there  had  been  an  *' at- 
tempt to  subYcrt  the  fundamental  laws 
of  the  land,"  and  this  was  consistent 


with  the  truth.  In  the  course  of  the 
trial  a  grave  doubt  arose,  whether  ac- 
cording to  the  letter  and  the  application 
of  the  laws  relating  to  huh  treason, 
suoh  a  preceodiog  fell  xaa&t  the  idea 
of  tareason  against  the  royal  person  or 
not,  seeing  that  everythhig  had  been 
done  in  pursuance  of  the  order,  or  at 
all  events  with  the  sanction  of  the  King. 
In  former  criminal  oases  the  actual 
wiU  of  the  King  had  been  distin- 
guished from  the  legal  will;  the  first 
of  these  had  not  been  a  protection  to 
the  ministers  for  the  violation  of  the 
latter.  But  the  application  of  the 
penalty  of  high  treason  to  oases  of  this 
description  was  quite  as  novel  as  the 
conduct  of  Charles  L  himself.  The 
advice  of  the  servile  judges  was  ac- 
cordingly obtained,  and,  without  one 
dissentient  voice,  their  reply  ran  **  that 
upon  the  articles  of  accusation  proved 
against  him,  Strafford  had  rightly  in- 


566 


ConstitiUional  History  of  England. 


8.  Against  the  abuse  of  the  ecclesiastical  power  was  directed 
the  abdiition  of  the  Court  of  High  Gommission,  which  was 
similarly  abolished  for  all  time  by  stat.  16  Charles  I.  c.  11. 
This  is  immediately  followed  by  the  impeachment  of  the  twelve 
bishops.  It  was  farther  resolved  on  the  first  of  September, 
1642,  by  the  Lower  House,  nemvne  contradicente :  that  the 
government  of  the  Church  by  archbishops,  bishops,  their 
chancellors  and  commissioners,  deans  and  chapters,  arch- 
deacons, and  other  ecclesiastical  officers,  was,  by  long  experi- 
ence, found  to  be  a  great  hindrance  to  the  complete  reforma- 
tion and  the  growth  of  religion,  and  a  very  great  hindrance 
to  the  State  and  the  Gk)vemment  of  the  realm,  and  that  the 
House  accordingly  resolved  to  abolish  it*  Shortly  afterwards 
an  ordinance  to  this  effect  was  issued,  and  the  Church  pro- 
erty  was  sequestrated  in  favour  of  the  Commonwealth.  In 
ue  course  there  follows  the  condemnation  and  execution  of 
Archbishop  Laud.ttt 

Charles  I.  had  given  way  to  these  strong  but  consistent 
measures.  The  Petition  of  Bight  (3  Charles  I.),  and  the 
statutes  16  Charles  I.  have,  in  actual  fact,  the  importance  of 
a  second  Magna  Charta.  The  constitutional  straggle  had. 
now  reached  a  stage  which  in  the  Middle  Ages  was  usually 
concluded  with  a  treaty  of  peace,  with  solemn  compacts  on 
oath  under  the  guarantee  of  the  Church.  But  it  was  soon 
pianifest  that  a  compact  of  this  description  to  suit  both  sides 
pould  no  longer  be  obtained.  The  dissensions  between  the 
King  and  the  Parliament  become  more  and  more  intense. 
The  ill-considered  attempt  of  the  King  to  arrest  in  person  five 
members  of  the  opposition  in  the  Lower  House,  and  the  dis-* 
pute  as  to  the  command  of  the  militia,  give  the  signal  at  the 
commencement  of  the  year  1642  for  both  parties  to  appeal 
to  arms.* 


d 


earred  the  penalties  of  high  troMon  " 
(ParL  Hist.,  ii.  757).  The  oondemna- 
tion  was  passed  in  the  Lower  House 
with  fifty-nine,  and  in  the  Upper  House 
with  nineteen  dissentient  voices.  Still 
more  lasting  was  the  energy  with  which 
both  Houses  in  accord  attacked  the 
pernicious  instrument  of  this  mode  of 
government.  The  abolition  of  the  whole 
civil  and  criminal  jurisdiction  of  the 
Star  Chamber  and  of  its  imitations,  the 
provincial  councils,  by  stat  16  Charles 
1. 0. 10  was  a  dedsive  step  for  the  whole 
future  of  England. 

ttt  The  I^g  Parliament  replied  to 
the  resolutions  of  the  convocations  first 
of  all  with  the  stat.  16  Charles  I.  c.  11, 
by  which  the  Court  of  High  Commission 
was  abolished  with  the  proviso,  that  no 


new  oourt  might  be  instituted  with  like 
powers,  jurisdiction,  or  authority,  and 
that  all  patents  to  this  end  were  to  be 
null  and  void.  The  Lower  House  de- 
clared the  objectionable  eanonea  null 
and  void,  and  not  even  binding  upon 
the  clergy,  and  impeached  Archbishop 
Land,  and  subsequently  the  twelve 
bishops.  The  feeUng  in  this  directi<m 
is  evident  from  the  unanimity  of  the 
resolution,  which  was  passed  witii  one 
dissentient,  who  proposed  to  send  the 
bishops  to  a  madhouse.  By  a  resolution 
of  the  21st  of  February,  1642,  the  twelve 
bishops  were  condemned  to  lose  their 
temporal  and  spiritual  estates,  and  to 
be  imprisoned  for  life. 

♦  The  •*  History  ot  the  Long  Par- 
liament,"   which    has    been    handed 
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la  the  civil  war  which  now  began  some  accident  gave 
special  prominence  to  the  two  party-names,  "  cavaliers  "  and 
"roundheads."  Nobles,  knights,  burgesses,  and  peasants 
divide  into  two  camps,  analogous  to  the  EngUsh  constitution^ 
the  elements  of  which  had  now  come  into  collision  with  each 
other.  On  the  side  of  the  King  are  enlisted  the  majority  of 
ihe  nobles  and  the  great  gentry,  partly  from  conviction  and 
partly  for  the  sake  of  honour ;  on  the  side  of  the  Parliament 
the  majority  of  the  prosperous  industrial  towns  and  of  the 
free  peasantry,  led  on  sometimes  by  lords,  and  sometimes  by 
men  of  the  old  landed  gentry,  as  Hampden,  Digges,  Vane, 
etc.,  who,  according  to  the  titular  system  of  the  Continent, 
would  have  borne  high  titles  of  nobility,  or  who  like  Blake, 
Bradshaw,  and  Cromwell,  at  least  belonged  to  good  families. 
The  rank  and  file  on  each  side  consisted  of  the  national  militia 
cdmilarly  divided.  The  ruling  classes  had  thus  become  deft 
asunder,  each  party  still  inclined  for  compromise ;  the  Cava- 
liers frequently  negotiating  even  without  the  King's  consent* 
On  both  sides  the  war  was  honourably  waged,  with  conscien- 
tious observance  of  capitulations  and  truces,  only  with  less 
discipline  by  the  Boyalists  than  by  their  opponents.  No  trace 
of  class  animosity  is  manifested ;  even  among  the  conditions 
of  peace  of  1646  was  included  the  elevation  of  Cromwell 


down  to  hb  by  the  oontemporary  writer 
and  parliamentary  aecretary,  T.  May 
("History  of  the  Long  Parliament") 
.hai  been  republished  (London,  1864) ; 
«/.  Parry,  "Parliaments,"  pp.  340- 
diBS.  The  eventful  Long  Parliament 
of  the  8rd  of  November,  1649,  oou« 
sisted  of  480.  members  of  the  Lower 
House  lor  England,  and  24  for  Wales. 
To  the  Upper  House  had  been  sum- 
moned one  duke,  one  marquis,  68 
earls,  five  viscounts,  54  barons,  two 
arohbiriiope,  and  24  bishops.  The 
Lower  House  was  one  of  the  wealthiest 
•and  most  brilliant  assemblies  that  Eng- 
land had  until  then  seen.  Charles 
onoe  more  attempted  the  tactics  of  flat- 
tering compliance,  but  his  words  in- 
spired no  confidence.  The  reaction 
could  therefore  find  no  support.  The 
ill-considered  attempt  of  the  King  to 
.  arrest  in  person  five  members  of  the 
opposition  in  the  Lower  House,  could 
leave  no  doubt  as  to  the  aims  of  the 
court  The  condition  of  Scotland  and 
Ireland  were  such  as  to  lead  to  the  in- 
evitable necessity  of  voting  supplies. 
The  King  scarcely  attempted  to  disguise 
the  fiust  that  he  wished  to  devote  the 
money  to  levying  a  standing  army. 
Parliament,  on   tne  other  hand,  de- 


manded that  it  should  appoint  the  lord 
lieutenant  of  the  county  militia;  the 
Kin^  refused  this,  whereupon  both 
parties  took  up  arms.  It  now  proved 
of  great  importance  that  James  I.  had 
repealed  the  older  militia  statutes  as 
to  the  gradation  of  the  military  service 
(1  Jao.  I.  c.  25,  sec.  216).  The  opinion 
i^ain  prevailed  &at  theinsular  position 
of  the  country  made  an  organized  army 
altogether  unnecessary.  Since  this 
time  the  Government  had  reserved  to 
itself  the  right  to  recruit  soldiers  ac- 
cording as  need  arose.  The  civil  war 
consequently  began  with  greatly  di^ 
organized  military  institutions.  Gom^ 
paratively  destitute  of  military  preten- 
sions as  tiie  militia  was  in  the  majority 
of  the  ooupties,  it  completely  lost  its 
cohesion  so  soon  as  the  civil  war  broke 
asunder  its  composing  elements.  Whilst 
freeholders  and  boroughs  for  the  most 
part  took  the  side  of  the  Parliament^ 
the  majority  of  the  nobles  and  the  old 
landed  gentry  with  their  tenants  and 
servants  declared  for  the  King,  so  that 
at  times  it  almost  seemed  as  if  the 
feudal  aiiay  of  the  Middle  Ages,  and 
the  more  modem  county  militia  were 
drawn  up  against  one  another. 
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and  six  others  to  the  peerage  or  to  a  higher  rank  in  the 
peerage.** 

The  Parliament  took  the  one  course  possible  under  the  dr- 
cnmstances.  As  it  had  to  impose  taxes,  pay  armies,  and 
administer  justice,  the  creation  of  a  kind  of  executive  power 
had  become  necessary  for  the  discharge  of  these  functions ; 
though  the  royid  power  was  still  recognized  in  principle.  For 
self-preservation,  the  temporary  retention  of  these  institutions 
was  proposed  to  the  King  in  the  nineteen  articles  as  a  condi* 
tion  of  peace,  yet  not  as  a  precedent  of  the  constitution,  but 
only  to  save  themselves  from  being  delivered  over  to  the 
vengeance  of  Charles  and  his  party.  Even  in  the  covenant 
with  the  Scotch  insurgents,  which  went  farther,  there  is  con- 
tained a  solemn  engagement  upon  oath  ^'to  uphold  tiie  person 
of  the  King  and  his  authority." 

The  party  ^liiich  had  been  hitherto  the  leading  one  in  Par* 
liament  was,  for  that  very  reason,  incapable  of  bringing  the 
conflict  to  a  conclusion.  True  to  their  principles,  they  could 
not  overthrow  the  monarchy,  which  they  recognized  as  a 
precedent  factor  of  the  constitution,  without  undermining  their 
own  rights.  Their  principle  of  an  equitable  agreement — true 
and  effectual  within  a  recognized  constitution — suffered  ship-> 
wreck,  on  the  impossibility  of  a  compromise  as  to  the  broken 
constitution.  And  this  impossibility  lay  in  the  person  of  the 
King  himself. 

Charles  had  been  brought  up  at  a  time  and  with  surroundr 
ings,  in  which  deceit  was  regarded  as  diplomacy.    A  consti- 


**  An  extenua  separatioa  into  two 
«amps  todk  plaoe  auo  in  Parliament 
itBeii,  when  the  King  in  December, 
1642,  gmnmoned  his  ^  fiuthfiil "  mem- 
bers to  Oz£Hd  to  oontinne  the  attings. 
Only  118  oommoners  obeyed  the  King's 
Bnmmona.  The  majority  that  remained 
away,  oonsisted  for  the  moat  part  of  the 
middle  party,  memben  of  the  Presby- 
terian waj  of  thinklDg,  and  a  small 
nnmber  of  Independents.  The  greater 
number  of  the  lords  was  likewise  at 
first  with  the  Parliament  at  Westmin- 
ster, and  it  was  only  sabeeqaently  that 
the  minority  of  the  krds  went  over  to 
the  Parliament  at  Oxford  (Bnshworth, 
T.  559  -seg.).  Bat  the  great  niMority 
even  of  royalist  lords  imd  gentlemen 
still  held  firmly  to  the  rights  and 
priTileges  of  Parliament,  whilst  the 
King  treats  his  Oxford  Parliament 
(«The  Mongrel  Parliament")  almost 
with  oontempt.  On  a  general  average 
the  parliamentary  party,  as  compared 
with  the  royal  pairty,  was  in  a  strength 
of  about  two-tmrdB«to  one-third  of  the 


population.  Nobles  and  gentry,  town 
«na  ooontry  are  to  be  found  in  the 
ranks  of  both,  though  in  diffiarent  pn>> 
portions ;  only  the  State  Ghuroh  with 
its  official  organization  that  had  noir 
become  absolute  is  wholly  and  entireljr 
upon  the  roval  side.  To  the  latter  be- 
long just  those  northern  provinces  in 
which  gently  and  yeomanry  had  still 
retained  their  martial  customs  and  in- 
cfinations.  This  circumstance  and  the 
unity  in  the  command  of  the  lioops 
ereaied  an  advantage  for  the  rojal 
pari^,  which,  however^  became  weak- 
•ened  by  the  fact  that  the  mounted 
landowners  and  their  tenants  could  not 
easily  be  kept  in  subordination,  and  H 
was  eyen  less  easy  to  turn  them  into  e 
vegularazmy.  The  lyrtiamentary  party 
had  the  advantage  in  numbers,  m  ite 
greater  financial  resources,  in  its  better 
management,  and  above  all  in  pene- 
vering  seal  and  the  religious  entha> 
aiasm  of  the  sects  fiv  tiie  oause  of 
liberty. 
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tation  was  altogether  ineompatible  with  his  notions  of  the 
royal  power,  of  royal  dnties  and  oaths.  The  tribunalSy  and 
all  the  oaths  taken  by  officers  of  the  realm  had,  after  an 
experience  of  twenty  years,  proved  nnreliable.  No  one  conld 
donbt  that  the  King,  if  he  once  regained  possession  of  his 
despotic  powers,  would  return  with  redoubled  energy  to  his 
system.  His  well-known  temperament,  the  feeling  of  injured 
honour,  and  the  influence  of  a  proud,  intriguing  consort,  made 
his  return  to  the  constitution  incredible.  In  all  the  contra- 
dictory acts  of  his  public  life,  falseness  and  perfidy  formed 
the  predominating  features.  But  the  fundamental  cause 
of  this  situation  lay  in  the  system  of  the  divine  right  of  kings, 
the  faith  in  which  prevailed  at  court,  in  the  ecdesiasticid 
as  well  as  in  tiie  official  world.  In  the  atmosphere  of 
this  theological  jurisprudence  it  was  well  established  '^that 
between  a  king  and  his  subjects  there  can  exist  nothing  of 
the  nature  of  a  mutual  compact ;  that  he,  even  if  he  wishes 
it,  can  permit  no  interference  witii  absolute  authority ;  that 
in  every  promise  and  oath  of  the  King  there  is  contained  the 
reservation,  salvo  jure  regis ;  that  he,  therefore,  in  case  of 
necessity,  may  break  his  promise,  «nd  that  he  alone  has  to 
decide  as  to  the  existence  of  such  necessity."  By  the  imme- 
diate derivation  of  the  illimitable  royal  power  from  a  divine 
will,  the  right  to  it  is  declared  to  be  incomprehensible  to 
human  reason  without  the  grace  of  revelation.  And  it  is 
consequently  the  Church,  under  its  supreme  bishop,  which 
finally  decides  what  in  the  State  is  sacred  as  a  constitutionid 
right,  and  what  does  not  harmonize  with  the  will  of  God. 
The  Church  has  the  key  which  fetters  and  looses  not  merely 
the  individual  conscience,  but  monarch  and  people  in  their 
constitutional  relations  to  each  other.  This  was  the  system 
which  the  cl^gy  of  the  State  Church  pursued  through  the 
medium  of  the  King,  and  the  King  through  the  instrumen- 
tality of  the  clergy.  Within  this  system  there  existed  no  faith 
in  royal  words  and  oaths,  and,  as  Charles,  in  contrast  to  his 
father,  possessed  both  the  •courage  and  the  unconquerable 
obstinacy  to  identify  these  theories  with  his  own  person,  there 
was  no  basis  upon  which  a  compromise  with  this  monarch 
could  be  effected.^ 


***  Th6traiiaaoiioxi8ofbottparti6B» 
€0peoiaUy  the  ninsteeii  uriioleB,  ooitm- 
pond  indeed  eztemally  with  the  earlier 
erente  of  the  itraggle  between  Parlia- 
Bient  and  monarohjr,  bat  they  are  doeely 
intesworen  with  leligfona  controTer- 
■iea.  The  oovenant  which  was  con- 
Gilded  with  the  Scotch  is  pre-eminent 
in  thia  new  region.    What  rendmd 


compromiBe  impoedble  was  the  peraonal 
character  of  OWlea  which  had  been 
experienced  for  the  past  twenty  yean. 
From  the  flnt  moment  of  his  reign  hit 
words  had  been  promiaes,  and  hiadeeda 
perfidy;  and  that  not  firom  precipitation, 
Dnt  aystematically,  and  Irom  calcnla* 
tion.  A  reUable  gfoof  of  this  is  Ae 
testimony  of  Lord  Olarendon  as  to  how 
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The  opposition,  true  to  the  constitution,  found  itself  thus 
in  the  dilemma  of  either  being  obliged  to  sacrifice  the  consti- 
tution, and  with  it  their  persons  and  property,  or  of  disowning 
their  principles  by  attacking  the  monarchy  itself.  As  they 
desired  to  do  neither  of  these  things,  the  leading  men 
appeared  paralyzed  in  their  action,  and  each  succeeding  year 
less  resolute  to  face  the  real  state  of  affairs.  It  was  manifest 
that  the  party  of  the  Covenant,  which  had  solemnly  vowed 
''  to  uphold  the  person  of  the  King  and  his  authority,"  could 
not  carry  to  an  end  the  decisive  struggle  against  the  King. 
The  fiction  was  accordingly  resorted  to,  that  '^the  King  in 
Parliament  waged  war  against  the  King  in  the  Boyalist 
camp."  By  means  of  this  legal  fiction  it  was  possible  to  carry 
out  a  parliamentary  programme,  but  not  a  war  of  life  or  death 
against  actual  Cavaliers. 

It  was  only  after  an  undecided  civil  war  had  been  waged  for 
years,  that  elements  arose  from  the  parliamentary  party, 
whose  ideal  of  Church  and  State  went  far  beyond  tibe  exist* 
ing  order  of  things.  The  time  of  men  with  a  religious  faith 
in  freedom  had  now  arrived ;  and  Oliver  CromweU  was  the 
first  to  form  a  regiment  of  such  ''men,  well  equipped  in 
the  quiet  of  their  consciences,  and  externally  in  good  iron 
armour,  standing  firm  as  one  man."  It  was  the  sects  who 
had,  by  the  long  administrative  oppression,  and  by  the 
Catholicizing  tendency  of  the  State  Church,  been  driven  to 
fanaticism.  The  ultimate  results  of  the  absolutist  system^ 
compelled  from  within,  had  led  to  an  extreme  application  of 
the  principle  of  self-determination  in  both  Church  and  State» 
which,  denying  the  Church  as  a  common  bond  of  outward 
life,  dissolved  it  into  separate  groups  according  to  the  views  of 
voluntaryism,  and  thus  dissolved  the  fundamental  conditions 
of  a  parliamentary  constitution  in  this  direction  into  a  system 
of  Puritanical  individualism.  Half  willingly  and  half  relu^ 
antly  the  middle  parties  abandon  the  field.  With  a  regular 
army  **  of  the  new  model "  (cuirassiers,  dragoons,  and  light 


it  was  understood  at  court  that  by^- 
tiling  which  might  be  exacted  from  HIb 
Idajesty  under  etresB  of  ourciimBtances, 
might  be  retracted  by  him  on  the  first 
opportunity  (Clarendon,  ii.  252  teqX 
«« The  next  visit  of  His  Majesty  to  his 
faithftil  Commons  would  have  been 
more  serious  than  that  with  which  he 
last  honoured  them ;  more  serious  than 
tiiat  which  their  own  G^eral  paid 
them  some  years  after"  (Biacaulay, 
•«  Essay  on  Hallam,"  1828).  UntU  the 
close  of  Charles  the  First's  reign  the 
parties  in  Parliament  found  themselTes 
obliged  to  obey  the  law  of  self-preser- 


yation.  With  a  bitterness,  which  the 
contemporaries  certainly  did  not  feel 
less  acutely,  Macaulay  says:  "Siidi 
princes  may  still  be  seen,  the  scandali^ 
of  the  southern  thrones  of  Europe; 
princes  false  alike  to  the  accomplioes 
who  haye  serVed  them  and  to  the  op- 
ponents who  haye  spared  them ;  prinoes 
who,  in  the  hour  of  danger,  ccmcede 
eyerything,  swear  eyerything,  hold  out 
their  cheeks  to  eyery  smit^,  giye  ap 
to  punishment  every  instrument  of  their 
tyranny,  and  await  with  meek  and  smil«^ 
ing  implacability  the  blessed  day  of  per* 
jury  and  revenge  "  (Macaulay,  idem.). 
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infantry)  nnder  able  leaders,  the  contest  now  ends  with  the 
defeat,  flight,  and  capture  of  the  King.  As  in  days  of  yore  in 
the  wars  against  France,  the  army  of  freeholders  formed 
according  to  the  newer  military  pattern  was  victorious  over 
all  the  bravery  of  the  nobles  and  their  followers,  which  was 
only  effectual  in  cavalry  skirmishes. f 

Hand  in  hand  with  the  military  victory  the  vindication  of 
the  Bible  arguments  with  which  the  sects  attack  the  divine 
right  of  the  King  is  put  forward  in  the  Parliament,  army,  and 
petitions  of  all  kinds — with  a  penetration,  a  dialectic  strength, 
and  a  stubbornness  equal  to  that  of  the  court  theology.  In 
this  biblical  dialectic  the  ideal  of  the  republic  now  appears, 
of  which  there  was  no  symptom  in  the  first  years  of  the 
struggle.  The  Puritans  had  till  then  been  religious  parties. 
They  demanded  free  regulation  of  their  affairs  in  their  Chris- 
tian communities ;  their  ideals  were  ideals  of  ecclesiastical 
constitution.  They  had  desired  to  fight  the  King  in  his 
character  of  pope,  and  not  as  a  temporal  monarch.  It  was 
only  in  the  breach  of  the  constitution  that  the  now  existing 
inseparability  between  the  ecclesiastical  State  and  State 
Church  became  apparent,  and  with  it  almost  involuntarily 
the  republic  as  an  aim  and  end.  The  heretical  dogma,  that 
^^'the  sovereign  right  is  based  upon  grace,"  and  that  accord- 
ingly the  civil  authorities  lose  their  right  by  sinning,  becomes 
secularized  in  the  notion  of  a  ''  high  treason  committed  by 
the  King  against  the  people "  (parliamentary  resolution  of  ' 
1st  Jan.,  1649).  William  Allen,  adjutant -general  of  the 
army,  testifies  that,  at  the  commencement  of  the  year  1648, 
the  council  of  officers,  "  after  much  consultation  and  prayer,^^ 
had  come  to  a  very  clear  and  joint  resolution  that  it  was  their 
duty  to  call  Charles  Stuart,  that  man  of  blood,  to  account  for 
the  blood  he  had  shed,  and  mischief  he  had  done  to  his  utmost 
against  the  Lord's  cause  and  people  in  these  poor  nations  " 
(Somers  Tracts,  vi.  499).  Whilst  the  moderate  members  of 
the  victorious  party,  doubting  in  their  minds,  considered  the 
proceedings  that  were  being  taken  against  the  captive  King, 
and  negotiated  for  peace,  Charles,  incorrigible  in  every 
situation,  even  in  captivity,  tried  the  arts  of  kingcraft  to. 
disunite  the  Parliament  and  the  Scotch,  the  army  and  the 


t  In  ihe  ooane  of  the  irar  the  Parlia- 
ment changed  from  the  militia  system 
to  the  organization  of  a  paid  standing 
army,  in  which  Scotland  had  already 
preceded  it.  In  the  decisive  battle  of 
Kaseby  there  fonght  on  the  Parlia- 
mentary side  regular  regiments,  cer- 
tainW  composed  only  of  recruits,  who 
had  been,  for  the  most  part,  only  for 
two  months  with  the  colours,  and  with 


a  corps  of  officers  only  nine  of  whom 
had  served  in  the  wars  on  the  Continent, 
whilst  the  royal  army  counted  mora 
than  a  thousand  of  such  officers.  Tet 
in  spite  of  this  the  struggle  became 
one  of  annihilation  in  consequence  of 
the  discipline  and  enthusiasm  of  the 
Puritan  troops.  In  discipline  the- 
'*  rebels  "  were  from  the  first  superior 
to  the  "malignants." 
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people.  Simultaneoasly  there  eaina  to  light,  irith  iiimI#^ 
xkiable  proofs,  a  new  catalogue  of  his  widely  spread  perfidies. 
Consequently,  without  any  serious  resistance,  the  moderate 
parties  at  last  abandoned  the  King  to  the  remonetranees  of 
the  army,  and  to  the  Puritan  saints.  But,  in  spite  of  all 
passion  and  violence,  the  loyalty  with  which  individuals  and 
parties  cleave  to  their  convictions  of  right,  is  characteristic  of 
this  contest  of  principles.  As  late  as  the  28th  of  April,  1648, 
the  Commons  pass  the  resolution  *'  that  they  are  not  minded 
to  alter  the  fundamental  government  of  the  kingdom  by  King, 
Lords,  and  Commons.*'  In  December,  1648,  a  majority  of 
the  Lower  House  vote  that  the  King's  person  is  inviolable. 
And  even  on  the  2nd  of  January,  1649,  the  House  of  Lords 
{i.e.  the  remainder  of  the  extreme  left)  unanimously  reject 
the  motion  to  put  the  King  on  his  trial,  ft 

But  in  the  meanwhile  the  remonstrance  of  the  army  had 
been  heard  in  the  House,  in  which  ^^  his  excellency  the  Lord 
General  and  the  general  council  of  officers  represent  the 
dangers  of  the  proposed  compact  with  the  King,  and  demand 
that  the  person  of  the  King  shall  be  prosecuted  in  the  ordi* 
nary  course  of  justice."  When,  however,  the  Commons,  on 
the  6th  of  December,  1648,  with  129  votes  to  88,  resolve  that 
the  conditions  of  peace  be  accepted,  the  army  intervenes  with 
force  of  arms  against  the  majority,  takes  47  members  of  the 
House  prisoners,  and  declares  96  others  secluded.  After  this 
violent  expulsion  of  the  dissenting  members  by  the  army,  at 
the  last  division,  in  December,  1648,  there  were  only  51  pra- 


tt  The  theological  side  of  the  party 
Btrnggle,  irhich  seems  strange  aoooid- 
ing  to  our  views,  hannonized  with  the 
eyenti  in  which  the  royal  supremacy 
had  become  the  instrument  of  the  over- 
throw of  the  parliamentary  oonstitution. 
The  theologians  of  this  period  had  be- 
come statmien,  and  the  statesmen 
theologians.  No  other  dialectical 
weapons  except  Bible  argnunents  were 
brought  into  the  sphere  of  politics  in 
those  days.  The  views  as  to  the  re- 
lation of  the  people  to  the  roval  papacy 
of  the  day  stood  upon  this  common 
ground,  which  was  recognized  by  all 
combatants,  and  which  e&orded  to  all 
parties  the  arguments  they  sought. 
What  brought  the  extreme  parties  to 
power  was  their  resolute  will  to  eon- 
dude  no  compromise,  because  they  saw 
in  the  King's  power  altogether  aa 
usxurped  supreme  episcopate,  which 
was  at  variance  with  the  divine  wilL 
This  view  did  iiot  perceive  that  the 
raoBAKehy  was  at  enoe  the  temnoral 
foundation  of  all  ckiss  rights,  and  the 


indispensable  precedent  oonditiaii  of 
the  existing  social  order.  For  the 
sects  whose  oonsciienoeB  bad  hem 
sorely  offended  there  was  no  via  m&Um 
between  a  godless  OsMarUm  and  pa- 
pistry and  tne  overthrow  of  the  mon- 
archy itself.  As  the  individual  in  • 
struggle  for  liberty  forgets  both  wiia 
and  property,  so  does  a  people  in  audi 
a  struggle  foiget  that  it  is  «  eoeiety  Sn 
which  after  the  victory  has  been  won, 
struggles,  whoae  end  cannot  be  for^ 
told,  must  begin  afresh.  The  King; 
on  the  other  hand,  even  in  the  face  of 
such  opponents,  continues  to  praotip^ 
his  kingcraft  whilst  he  is  a  priaooer 
to  the  army.  **  I  am  not  withovt  hope^"* 
he  writes  to  Digby,  •*that  I  ahaU  be 
enabled  to  bring  eithw  the  Prasby- 
terians  or  the  Independents  over  to  my 
side,  that  one  parl^  may  wear  the  othor 
out,  and  I  be  really  enoe  inefe  King.** 
But  OharleiTs  ««Juriftiaeh-prleeteriiehe* 
Katuze  (Saoke,  li.  M5)liiid  bow  Ml 
itanuiMi. 
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Bent.  In  the  room  of  the  expelled  members,  the  former 
minority  of  Independents,  Levellers,  and  Bepublicans  enter, 
both  in  the  council  and  in  the  field.  In  spite  of  the  protests 
that  were  raised,  the  remaining  minority  proceeds  to  sit  as  a 
House  of  Commons,  and  brings  forward  the  indictment  against 
the  King,  for  high  treason  against  the  people  of  England.tft 

The  indictment,  the  nomination  of  a  judicial  commission, 
the  condemnation  and  execution  of  the  King,  is  the  gravest 
act  of  violence  in  the  whole  of  English  constitutional  history — 
an  act  which  can  only  occur  once  in  the  history  of  a  Euro« 
pean  nation.  The  fundamental  violation  of  all  the  legal 
bases  of  the  State,  a  violation  which  proceeded  from  the 
person  of  the  King,  finally  recoiled  upon  his  head.  His  jur6 
dwvno  monarchy,  which  sacrificed  every  right  of  his  people  to 
a  presumed  higher  divine  right  of  the  King  and  to  the  inter^ 
pretation  of  the  court  theologians,  is  overpowered  by  a  reli-^ 
gious  conviction,  which  was  surely  more  real  than  his  own. 
We  can  apply  to  this  act  no  criterion  of  right  and  wrong 
within  any  existing  political  system,  but  only  the  measure  of 
moral  right  and  wrong  in  the  case  of  a  society  which  had 
been  brought  back  into  the  condition  of  self-preservation ;  in 
the  words  of  Lord  Chatham:  ''There  was  ambition,  there 
was  sedition,  there  was  violence ;  but  no  man  shall  persuade 
me  that  it  was  not  the  cause  of  liberty  on  the  one  side,  and  of 
tyranny  on  the  other." 

The  highest  ideals  of  the  human  struggles  in  the  Middle 
Ages, — ^the  hereditary  monarchy  and  the  Christian  Church, 
— had  guided  the  English  people  in  its  history  of  a  thousand 
years'  duration,  and  had  exalted  it  to  a  high  degree  of 
morality,  justice,  and  culture.  One  of  these  institutions 
working  upon  the  external  side,  that  of  justice,  and  the  other 
upon  the  internal,  that  of  the  mind  and  conscience,  had  acted 
and  reacted  upon  the  other,  and  transformed  and  elevated 
society.  Both  were,  and  continued  in  the  process  of  their 
realization  by  erring  mortals,  to  be  at  all  times  exposed  to 
abuse  and  degeneration,  which  even  amount  to  a  caricaturing 
of  the  most  sacred  things.    The  monarchy  under  John  was 


ttt  The  army  extorted  the  indict- 
ment which  John  Cooke,  "in  the  name 
of  the  people  of  England,"  brought 
forward  **  against  Charles  Stuart  as  a 
tyrant  and  traitor,  a  murderer  and  a 
public  implacable  foe  of  the  Common- 
wealth of  Enghuid."  The  dii&culty 
was  to  find  a  procedure  and  a  president 
for  such  a  judicial  commission.  The 
King  conducted  with  dignity  his  de- 
fSsnoe  before  the  illegal  tribunal.  His 
last  words  were:  **8irB,  it  is  for  the 


liberties  of  the  people  that  I  am  come 
here ;  if  I  would  have  assented  to  an 
arbifaraiT  sway,  to  have  all  things 
changed  according  to  the  power  of  the 
sword,  I  needed  not  to  have  come 
hither,  and  therefore  I  toll  you,  and  I 
pray  God  it  be  not  laid  to  your  charge, 
that  I  am  a  martyr  to  the  people.*' 
With  firmness  he  met  his  condemna- 
tion and  execution,  which  took  place 
opposite  the  palace  of  Whitehall,  amid 
marks  of  popular  sympathy. 
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certainly  more  deeply  debased  than  nnder  Charles.  The 
Boman  Church  was,  at  the  time  when  Luther  rose  against  it, 
more  deeply  degraded  than  the  Anglican  Church  under  Charles 
and  Archbishop  Laud.  But  in  John's  day,  there  still  stood 
beside  the  debased  monarchy  a  Church  in  the  fulness  of  its 
moral  power,  represented  by  Archbishop  Langton  and  his 
brothers  in  office.  On  the  contrary,  in  the  period  of  the 
Beformation  the  degenerate  Boman  Church  was  confronted 
by  the  heroic  forms  of  the  Church  reformers  and  by  able 
monarchs.  In  the  CsBsarism  and  papistry  of  Charles  L, 
both  sides  seemed  to  be  equally  degraded  and  perverted  from 
their  proper  ends.  It  is  for  this  reason  that  the  opposition 
rises  to  that  pitch,  when  the  last  resource  of  society  returns 
which  has  been  reserved  from  the  birth  of  the  hereditary 
monarchy.  Once  again  society  returned  to  the  primitive  state 
of  self-protection,  in  order,  by  the  overthrow  of  this  monarchy, 
to  prove  the  nullity  of  a  monarchic  papacy  in  a  form  such  as 
this.  Upon  the  foundation  of  the  declared  sovereignty  of 
society  (sovereignty  of  the  people)  a  new  political  and  ecclesi- 
astical edifice  had  again  to  be  built  up,  amidst  severe  struggles 
and  perils  both  for  State  and  society  (Chap.  XXXIX.),  which 
were  rightly  foreseen  by  the  moderate  parties  in  the  realm. 


♦ 
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CHAPTER  XXXIX. 

The  now  kinglesB  State  became  a  Republic,  '*  the  Common- 
wealth of  England/'  as  it  was  called,  to  avoid  a  foreign  and 
unpopular  expression.  An  act  of  Parliament  of  the  19th  of 
May,  1649,  declares  the  people  of  England  to  be  ^'a  Common- 
wealth and  free  State."  The  monarchy  and  the  House  of 
Lords  are  expressly  abolished  hj  resolution  of  Parliament  as 
being  '' unnecessary  and  dangerous  to  the  liberty  of  the 
people." 

The  enduring  energy  of  the  party  which  gained  this  success 
embodied  itself  on  the  one  side  in  a  victorious  army  and  its 
brave  lieutenant-general,  Cromwell,  and  on  the  other  in  a 
Parliament,  which,  after  the  expulsion  of  the  moderate  mem- 
bers, only  contained  within  it  the  former  extreme  left.  By 
election  of  the  House  there  proceeded  a  Council  of  State,  in 
which  Cromwell  practically  undertook  the  duties  of  president. 
The  several  measures  of  government  were  at  first  issued  partly 
by  the  council  of  State,  partly  by  Parliament,  partly  by  the 
council  of  officers,  and  partly  by  the  Lord-General  in  person. 
It  was  soon  manifest  that  the  opinions  of  the  Parliament  and 
of  the  army  on  this  point,  were  widely  divergent  from  one 
another.  But  the  penis  by  which  the  country  was  beset,  the 
necessity  of  unity  in  the  operations  against  foreign  countries 
and  against  the  opposing  pairties  of  Royalists  and  Episcopalians, 
as  well  as  the  mediating  influence  of  the  Lord-General,  held 
this  irregular  government  together  for  several  years.  Crom- 
well recognized  in  the  Long  Parliament  the  sole  legal  bond 
of  union  between  the  past  and  the  present.  It  was  not  until 
the  20th  of  April,  1663,  that  he  made  up  his  mind  to  dissolve 
by  force  of  arms  the  assembly  that  had  made  itself  odious 
alike  by  its  measures  and  by  the  permanence  of  its  session. 
The  precise  character  of  the  Government  remains  from  that 
time  forward,  in  spite  of  certain  transient  forms,  the  mUitwry 
dictatorship  ofCronmeU,  the  incarnation  of  Puritanism. 

And  the  impartial  observer  must  confess  with  Macaulay 
that  Cromwell  represented  the  State  with  honour.  Whilst 
the  Stuarts  had  made  England  powerless  in  foreign  parts, 
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Cromwell  took  his  place  among  the  most  illustrioas  rulers  of 
the  times.  The  Netherlands,  France,  and  Spain  bowed  their 
heads  before  England's  might.  The  crowned  heads  of  Europe, 
one  after  another,  did  homage  to  the  Protector.  Army  and 
navy,  Ireland  and  Scotland,  obeyed  as  they  had  never  done 
before.  Trade  and  industry  flourished,  and  the  commercial 
policy  of  the  Protector  formed  the  estabhshed  rule  for  England 
for  generations;  tbQ  taxation  system  was  regulated,  and  a 
postal  system  instituted.  The  Protector  was  the  first  to 
estimate  aright  England^s  maritime  vocation.  Civil  justice 
was  honestly  dispensed ;  Westminster  Hall,  Lord  Clarendon 
himself  confesses,  had  never  been  filled  with  more  learned  or 
more  honest  judges  than  by  Cromwell,  and  never  was  justioe 
more  fairly  dispensed  in  civil  cases,  in  the  courts  of  Law  and 
Equity.  Persons  of  capacity  and  integrity  were  choeen  for 
the  various  departments  of  the  executive,  and  genius  and 
science  were  patronized.  To  this  was  added  a  new  maxim  of 
government,  for  which  England  has  to  thank  the  Puritans, 
the  principle  of  religious  toleration.  A  religious  party,  whieb 
was  guided,  not  by  the  class  interests  of  the  oleiigy,  bat  by 
the  living  realities  of  faith,  could  renounce  the  application 
of  coercive  measures  in  matters  of  faith.  The  time  had 
arrived  for  toleration,  now  that  Protestantism  had  iireToeidily 
won  its  position  in  Europe.  Abolition  of  the  penal  laws 
Against  Catholics  could  certainly  not  yet  be  won  from  the 
national  mistrust ;  but  they  obtain  a  like  measure  of  toleranas 
as  the  Protestant  sects.  Even  the  Jews,  after  a  banishment 
•of  nearly  three  eenturies,  were  allowed  to  settle  agam  in 
England.  This,  and  much  more  besides*  was  an  effieient 
exercise  of  a  sovereign's  calling,  te  the  shame  ol  a  degene- 
rate royal  dynasty. 

Li  spite  of  all  this,  no  content  prevailed  in  the  country,  not 
even  among  the  dominant  party.  Like  every  victorious  party, 
it  learnt  that  its  poeition  was  changed  by  the  actual  pos- 
session of  sovereign  power.  It  certainly  wielded  the  power, 
but  it  was  also  in  oonifliet  with  the  conditions  of  society. 
The  structural  composition  of  English  society,  as  it  had 
appeared  since  the  Middle  Ages,  consisting  of  lords,  gentry, 
freeholders,  and  tenants,  of  burgesses  and  artisans,  dergy 
and  legal  corporations,  with  deejply  rooted  influences  and 
traditional  views,  was  in  irreconcilable  contradiction  to  the 
political  ideals  of  the  Puritan  parties.  These  latter  eon- 
sisted  pre-eminently  of  a  respectable  portion  of  the  Bnghsh 
middle  classes,  whose  civil  position  afforded  them  but  little 
experience  for  political  government,  and  whose  eodesiastical 
position  had,  under  long  oppression,  given  them  the  habit  of 
opposing  but  not  of  governing.    Great  and  victorious  as  they 
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were,  in  the  contest  af  anns,  their  politieal  ideas  were  in- 
eapable  of  permanently  fixing  the  form  of  the  constitution. 
Bather  did  it  become  manifest  that  the  demands  made  by 
the  *'  people  "  separated  into  very  divergent  opinions  and  in- 
terests. The  multitadinous  petitions  presented  to  the  Long 
Parliament  give  us  a  picture  of  a  public  opinion  that  was 
as  changeable  as  it  was  disunited. 

The  Royaiut  and  Episcopal  factions  had  hitherto  formed  a 
majority  in  the  dominant  class,  which  now,  vanquished  and 
imder  the  pressure  of  a  common  misfortune,  held  closer 
together,  and  waived  internal  party-dififerences,  including  the 
Catholic  and  absolutist  questions.  The  long  ill-used,  but  now 
victorious  party,  demanded  the  punishment  of  those  who  had 
taken  part  in  the  illegal  measures  of  Charles  I.,  the  now  so- 
eaUed  ''delinquents."  The  republic,  with  its  hitherto  un- 
pveeedented  financial  needs,  decreed,  to  satisfy  them,  an 
enormous  sequestration  of  estates,  demanded  considerable 
fines  for  compounding,  and  proceeded  against  those  who  had 
seriously  compromised  themselves,  even  to  the  sale  of  their 
property.  It  was  calculated  that  in  the  years  1640-1659, 
between  three  and  four  thousand  gentlemen  compounded  by 
payix^  sums  amounting  to  £1,S0&,299  4ts.  Id. ;  the  seques- 
trated estates  of  those  who  would  not  compound,  or  who  were 
not  allowed  to  do  so,  were  computed  at  five  times  that  sum. 
Of  the  establishect  clergy  about  two  thousand  were  deprived 
of  their  benefices.  Vanquished  and  weakened,  but  embittered 
«Dd  stiU  possessing  personal  influence  among  their  surround- 
ings, these  groups  were  irreconcilably  opposed  to  the  Govem- 
ment. 

Th4  Presbyteri4m  middle  party,  the  former  majority  in 
Parliaoneiit,  which  had  been  violently  ousted  out  of  Parliament 
by  the  victorious  party,  exposed  the  Government  in  as  hostile 
a  manner  as  did  the  did  Boyalists«  They  had  not  intended 
the  overthrow  of  the  monarchy.  The  oath  of  fealty  taken  to 
the  repubUcan  government  was  more  odious  to  them,  than  to 
the  Cavaliers ;  their  clergy  refused  to  publish  the  ordinances 
of  Parliament  from  their  pulpits  in  the  customary  way.  The 
indefatigable  zeal  for  the  carrying  out  of  its  scheme  of  a  new 
ecelesiastieal  system  shown  by  this  party  made  it  even  more 
inftolerant  in  Church  questions,  and  at  the  same  time  more 
iiidifiEereot>  to  questions  of  political  liberty  and  civil  rights 
than  formerly.  After  it  had  nominally  established  its  ideal 
sgrstem  of  ecclesiastical  reform,  the  system  itself  proved  im- 

Eaeticable,  and  isolated  the  middle  party  in  a  state  o£  aim- 
is  discontent. 

In  the  more  radieal  partiee^  of  the  I^>,  which  had  gained  the 
victory,  thanks  to  GromweU  and  his  army,  a  gradual  decom- 
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position  set  in,  from  the  time  of  their  actual  influence  and 
participation  in  political  power.  In  one  part,  the  Puritan 
ardour  became  secularized  to  an  abstract  republican  political 
ideal,  with  tolerance  or  indifference  in  Church  matters.  In 
another  part,  the  religious  zeal  against  image-worship  and 
against  the  episcopal  hierarchy  remained  paramount.  The 
secularization  of  Puritanism  was  naturally  strongly  repre- 
sented in  the  standing  army ;  political  radicalism  now  formed 
a  certain  counterpoise  to  the  religious  element.  But  both, 
alike  intolerant  in  their  separate  tendencies,  were  but  poorly 
fitted  for  moulding  the  form  of  the  real  constitution  and 
for  conducting  the  real  pc^tical  government  in  England. 
The  sole  sovereignty  of  each  of  these  parties  would  have 
become  a  despotism  over  the  great  majority  of  the  people. 
And  on  that  very  account  that  organization  retained  the 
upper  hand,  which  is  perfectly  indifferent  to  and  independent 
of  property,  viz.  the  standing  army. 

A  new  feature  for  England  in  this  situation  was  the 
ascendancy  which  the  middle  classes  had  obtained.  Never 
yet,  in  the  whole  of  English  history,  had  a  spontaneous 
movement  proceeded  from  the  Lower  House  alone,  and  etiU 
less  from  the  lower  middle  classes.  This  time  the  monarchy 
was  vanquished  not  by  the  followers  of  the  barons,  but  by  the 
brave  convictions  of  simple  people,  under  officers  chosen  from 
among  themselves,  and  by  an  army,  in  which  indeed  a  number 
of  lords  and  gentry  served,  but  only  as  leading  men  of  siimlar 
political  and  religious  convictions.  This  situation  had  given 
the  middle  classes  a  greatly  elevated  and  self-respecting  posi- 
tion, which  an  existing  Government  could  just  as  little  disre-: 
gard  as  it  could  the  temper  of  the  army.  Shortly  after  Charles 
the'  First's  execution,  and  after  the  proclamation  of  the  re- 
public, petitions  of  the  dominant  constituents  —  the  "well 
affected"  as  they  now  call  themselves — crowded  in  great 
numbers  from  all  sides,  to  make  their  representations  heard  in 
the  State.  They  demand  annual  Parliaments,  emancipation 
of  the  supreme  power  of  the  "  people  "  from  the  influence  of 
the  King  and  the  lords,  abolition  of  the  Privy  Council  and 
Court  of  High  Commission,  the  self-denying  ordinance,  shorten- 
ing of  judicial  proceedings,  aboUtion  of  tithes,  monopolies, 
excises  and  tolls,  conversion  of  all  taxes  into  a  direct  subsidy, 
the  sale  of  the  estates  of  the  "  delinquents,"  no  coercion  in 
religious  matters,  an  annual  stipend  of  £100  for  servants  of 
the  gospel,  and  so  on.  The  Little  Parliament,  subsequently^ 
summoned  by  Cromwell,  proceeded  to  formulate  the  following 
demands :  abolition  of  the  Court  of  Chancery,  institution  ^ 
civH  marriage,  abolition  of  Church  tithes  and  patronage — 
demands  which,  being  at  variance  with  Uie  interests  of  the 


The  Republic. 


569 


dominant  classes,  brought  upon  this  so-ealled  Barebone^s 
Parliamient  the  contempt  and  hatred  of  a  large  portion  of  the 
commnnity. 

Was  it  possible,  after  all,  out  of  these  elements  to  form  a 
parliamentary  government  according  to  the  laws  of  the  land 
and  in  accordance  with  traditional  institutions  ?  That  govern- 
ment did  not  merely  consist  of  one  parliamentary  body  formed 
by  elections  in  certain  districts,  and  the  other  permanent  body 
by  the  appointment  of  nobles ;  but  it  was  based  upon  the 
deeply  rooted  interweaving  of  all  magisterial  rights  with  pro- 
perty, and  upon  the  substructure  of  the  communitates,  who 
governed  themselves  according  to  the  laws  of  the  land.  These 
social  bases  of  the  State  had  been  consolidated  for  genera- 
tions past.  Th^  higher  personal  duties  in  the  State  were  so 
intertwined  with  the  great  landed  interests,  and  the  duty  of 
serving  on  juries  and  the  parochial  offices  had  so  grown  up 
with  the  middle  classes,  that  an  English  government  could 
only  be  conducted  with  the  traditional  Parliament,  constituted 
by  county  and  municipal  unions,  partly  elective  and  partly 
formed  by  hereditary  rights  and  by  office.  After  the  civil  war 
had  broken  up  the  old  forms,  the  impossibility  of  arriving  at 
an  harmonious  self-regulation  in  public  life  through  any  other 
combination  became  manifest.  Parish,  county,  and  ParUament 
confronted  each  other  as  disjecta  membra^  from  the  moment 
when  the  established  Church  and  the  bishops  were  abolished^ 
the  hereditary  peerage  set  aside,  the  loyaUy  minded  gentry 
robbed  of  their  political  rights  and  of  their  possessions,  the 
small  enfranchised  boroughs  abolished,  and  the  electoral 
qualification  altered.  Th«  destruction  of  these  foundations 
made  the  reconstruction  of  a  constitutional  self-government 
from  below  an  impossibility. 

The  militia  system  of  the  county  became  impossible  in  the' 
face  of  a  standing  army,  whose  merits,  glory  and  efficiency 
appeared  ccmpled  (as  is  ever  the  case)  with  contempt  of  a 
militia  which  in  the  civil  war  had  proved  incapable.  Th» 
militia  of  the  republic  remained  accordingly  quite  a  subor- 
dinate institution,  to  which  all  the  less  attention  was  paid, 
since  together  with  an  active  militia  the  local  influence  of  the 
gentry  which  was  inimical  to  the  republic  would  also  again 
revive.  (1) 


(1)  The  militaTj  oreanization,  from 
the  year  1645,  paased  Into  the  system 
of  a  standiDg  anny.  The  organization 
of  this  army  is  exemplary;  indiscipline 
and  invinoible  bravery  this  English 
army  was  •certainly  never  excelled  by 
any  in  fonner  or  any  in  latev  times. 
In  like  manner  the  Protector  was  fully 


idiye  to  the  yoeation  of  England  as  a 
maritime  power,  and  fostered  it  by  ade- 
qnate  measures.  But  from  1647  the 
standing  army  would  not  tolerate  any 
attempt  to  disband  or  reduce  it,  and 
broke  out  into  open  resistance  of  such 
a  measure.  The  decayed  militia  in- 
stitutionB  could  certainly  not  regain 
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^  Ld  Hae  judicial  system  the  continuance  of  jndge  and  jn^  lA 
civil  oases  was  practicable ;  but,  in  criminal  cases,  the  grand 
jury,  formed  of  the  gentry,  and  the  petty  jury,  which  was 
disionited  by  icreeoncilable  party  contrasts,  became  serious 
elements  of  contradiction.  A  republican  goyemment  could 
scarcely  expect  of  such  juries  that  they  should  enforce  the 
new  ordinances  by  their  verdicts.  (2) 

The  strength  d  the  police  system  lay  in  the  office  of  sheriff 
and  magistrate.  A  republican  government  had  herein  only 
the  alteniative,  either  of  appointing  fit  and  proper  persona 
en  commissions  of  the  peace  in  the  customary  manner,  in 
which  case  it  had  to  reckon  with  certainty  upon  a  hostile 
majority ;  or  it  was  obliged  to  appoint  fresh  unskilled  and 
imfit  ferwns,  wlso  lacked  the  necessary  authority.  The  police 
adnoinistration  was,  therefore,  tiam  the  first  a  weak  point.  It 
might  work  tolerably  smoothly  in  the  towns  which  were  more 
inclined  to  the  republic  in  their  special  civic  con^tution, 
tmi  in  the  counties  the  Protector  was  unable  to  remove 
the  old  elements  entirely,  and  still  less  was  he  able  entirely  to 
alter  their  ancient  sjArit.  It  was  the  military  sense  of  disei- 
pline  in  the  republican  rule  that  accordingly  led  to  the  intro- 
duction of  a  harsh  poKce  system  in  the  place  of  a  self- 
govemment  according  to  law.  (8) 
Tb»jSnaneial  system  of  the  republic  required  unprecedented 


Ibeir  strength  in  the  hoe  ot  snoh  a 
diioi^med  axmy,  but  iveie  only  em- 
flfl jed  for  the  parposes  of  police  ad- 
ministration and  for  raising  the  taxes. 
(2)  The  judidal  system  met  with  a 
^iffleulty  in  the  esisting  staff  of  laitr- 
ws,  wluoh  was  so  eminently  royfJist 
uiat  Parliament  in  October,  1649,  re- 
solved to  dismiss  from  their  office  and 
ftmotians  all  jndge%  seijeants-at-hiw» 
hamsters^  attomies,  and  clerks  of  the 
oonjrts,  who  had  shown  themseWes  hos- 
fBe  to  Parliament  and  had  aided  their 
opponents.  The  new  ap^intSMnts  that 
were  made  to  the  judicial  bench  by 
the  Protector  were  so  respectable,  that 
fltren  the  restoration  partly  retained 
these  justices,  or  at  aH  events  restored 
them  to  their  hononrable  position  of 
Serjeants.  Of  fifteen  judges,  who  were 
in  office  at  the  restoration,  not  less  than 
nine  were  found  worthy  by  the  new 
fovenmsDb  tD  be  eooiiraiea  or  reee^- 
aliad  in  analogonsipositiona  (Voos,  vii. 
8^;  among  tiiem.  one  of  tha  most  up*> 
Bght  names  belDnginit  to  the  Eogli&ii 
Jndioialbenoh^  Sic  Matthew  BalB.  Tha 
prineijde  tfasft:  all  the»  judioial  offldalo 
poooeed  finnittipoiittmentand  not  &onk 
oieotion,  nasaufrostained  by  tiierepab- 


lio ;  and  likewise  the  formafihr  wliielk 
nquind  that  on  each  oiiange  of  gOYsm- 
ment  tiie  oommission  should  tier  re- 
newed, which  was  accordingly  done 
eight  distinct  times  dnring  this  period. 
The  civil  jurisdiction  w«s  so  far  better 
than  it  had  been  under  the  StoartsL  la. 
like  manner  the  introduction  of  the 
English  language  into  the  prooeedingv 
in  an  action  was  also  a  wekmne  reform 
(Foss,  vL  412).  But  aU  this  pnisa 
ceases;  whenever  justice  comes  into 
CDlHsion  with  the  sovereign  powen  of 
the  Protector.  Then  jndj^  aie  <fi»> 
mined  **  for  not  observing  hiapleasare*'* 
judicial  commissions  are  appointed^ 
complaining  attomieo  anested,  and*  so 

OIL 

(9)  The  police  power  oould  not  exist 
under  the  republican  r^me  together 
with  the  fundamental  mstitution  of 
justices  of  the  peace.  In  the  oounties* 
a*  aM  events,  CaomwdUl  eould  voft  poa- 
siblv  manage  with  a  magisterial  gentry 
of  the  old  style*  The  repabfixv  reifert^. 
tiiexefore,  to  the  system,  of  proviasial 

Srenunents^  which,  howevec,  owing  to 
ir  pocitanioal  seal  osBw  iAt^esDOiet 
vith  popidear  oastoms. 
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resonroes  for  the  maintenAnoe  of  a  great  paid  army,  whiob 
was  rendered  necessary  by  the  state  of  affairs  in  Ireland  and 
Scotland.  The  old  system  of  taxation,  with  its  self-assess- 
ment in  the  separate  commnnities,  was  thas  insufficient; 
besides,  the  parochial  constitution  had  been  thoroughly  dia- 
imited  by  the  poUtical  and  religious  parties.  Parliament 
resolved,  according  to  former  precedents,  in  the  course  of  the 
year  1649,  to  make  a  monthly  assessment  of  «£90,000  on  the 
counties  and  to  levy  an  excise  duty  of  five  per  cent,  upon  a 
long  fist  of  articles  of  consumption.  The  rating  was  on  the 
whole  justifiable,  but  fixed  very  high,  and  the  impodtion  of 
taxes  so  irregular  from  a  legal  point  of  view  that  lorce  had  to 
be  appfied  to  the  judicial  and  pofioe  institutions  to  maintain 
them.  The  new  taxes  weighed  heavier  upon  the  bulk  of 
the  population  than  the  ship-money  and  the  ordinances  of 
Charles  I.,  and  their  legality  was  quite  as  disputable  as  that 
of  ship-money.  There  remained  accordingly  no  alteniative, 
but  here  also  to  put  the  new  military  and  pofice  power  in  the 
place  of  self-government.  (4) 

In  the  province  of  Chwch  government  the  place  of  the  ov^- 
thrown  established  Church  was  taken  by  the  equally  intolerant 
ideas  and  constitutional  schemes  of  the  Presbyterians^  in  spite 
of  the  constant  opposition  of  the  old  parties  and  the  smidlei 
sects.  Evezy  benefice  was,  henceforth^  to  have  its  parson  and 
several  lay-elders;  several  benefices  taken  together  form  a 
district  synod,  with  a  presbytery  of  clergy  and  elders ;  several 
synods  form  a  province  with  a  provincial  assembly;  at  tiie 
head  of  the  whole  an  ecclesiastical  national  assemofy.  But 
this  system  of  piling  up  electoral  assemblies  proved  as  dan* 
ffiorons  as  it  was  impracticable  for  the  teaching  vocation  of  the 
Church  and  for  its  relation  to  the  State.  The  spiritual 
electoral  bodies  at  once  showed  the  same  bigoted  intolerance 
as  was  manifested  by  the  episcopal  system,  and  were  soon  at 
variance  with  the  ParUament,  which  was  not  inclined  to 
recognize  the  ''divine  right  of  the  presbytery,"  but  on  the 
contrary  retained  the  appeal  from  spiritual  courts  to  tem- 
poral tribunals.    Such  a  variety  of  tendencies   and  insti- 

St)  The  flBaoouJ  ■ystom  of  the  ze» 


IMiblio  made  quite  mipieoedeiited  de- 
nanda.  Sinclair  Q*  BeTenue,"  i.  285} 
Qomputea,  but  probably  in  an  exag- 
garated  way,  the  zeTenue  retuzna  of 
fibue  State  £rozn  November  3rd,  16M,  to 
KoTember^th,  1659,  at  £83,831,198,  of 
whitth  £S2,1'}2,821  waa  land  tax  gene- 
vaUjinoBonthly  flMtwiment ;  jS7,6(m000 
tonnage  and  poundage;  £8,000,000 
exoise;  £3^28,^2  from  Bequeateationa; 
£10,085,668  from  the  aale  of  ecolesiaa- 


tiealestatee;  £4,564^986  fiNinaaqueatnr 
tjon  and  oompoflitioa  wilh  royaJiat 
gentlemen;  £2,245,000  by  the  aale  of 
the  lauda  of  delinquanta.  Thereqnizer 
menta  of  the  standing  anny  ap^peared 
to  swallow  up  aU.  At  the  opening  of 
Parliament  (13  Chadea  IL)  Lord  Ohaa- 
oellor  Clarendon  waa  able  ta  saj: 
''That  monster  Commonwealth  oosi 
ihia  natioB  moie  in  her  few  yeai%  than 
the  MkxBAMby  in  m  huadsed  yean." 
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tntions  were  interwoven  in  the  ecolesiastical  world,  that 
the  principle  of  tolerance,  which  the  Protector  followed  from 
conviction,  was  almost  a  natural  result.  The  confosion  in 
this  sphere  had  become  so  complete,  that  external  toleration 
naturally  resulted  as  a  necessity  for  a  cautious  Government.  (5) 
All  these  conditions  and  circumstances  pointed  to  the  con- 
centration of  the  political  power  in  one  person,  and  in  Oliver 
GromweU  the  person  destined  by  Providence  was  found.  The 
stolidity  of  this  man,  coupled  with  an  indefatigable  activity, 
personal  courage,  and  energy,  the  dry,  blunt  manner  with 
which  he  makes  straight  for  his  object,  are  incarnations  of 
the  English  character.  To  it  belongs  especially  his  honesty 
and  the  sincerity  of  his  convictions,  often  misinterpreted  by 
later  writers  on  account  of  the  biblical  unction  of  his  words, 
which  was  the  language  of  the  time  and  of  the  party  to  which 
he  belonged.*  Only  an  entire  misconception  of  the  real  state 
of  affairs  would  ascribe  the  impossibihty  of  the  protectorate's 
arriving  at  an  understanding  with  a  Parliament,  to  ambition 
or  thirst  for  power  on  the  part  of  the  Protector ;  for  it  was 
really  due  to  tiie  internal  decomposition  of  all  those  cohesive 
elements  by  which  the  parliamentary  constitution  was  organi- 
cally welded  together.  It  was,  in  fact,  impossible  to  retain 
the  old  English  counties  in  the  old  form  of  county  courts,  as 
electoral  bodies  of  Parliament,  and  still  more  impracticable 
was  this  in  the  deeply  disorganized  Scotch  and  Irish  counties. 


(5)  Moet  difficult  of  aU  wm  the  state 
of  eoolesiastioal  affaira.  After  the  8ap> 
pTeBdon  of  the  Episcopal  Church  the 
PresbyterianB  Buoceeded  in  realizing 
their  long-cherished  ideal.  About  two 
thousand  clergy  of  the  State  Church 
were  obliged  to  yield  to  the  new  order, 
the  majority  of  whom,  however,  are  said 
to  have  been  removed  on  account  of 
evil  life  or  ignorance,  for  whose  support 
one-fifth  of  their  emoluments  was 
reserved.  The  vacant  benefices  were 
filled  by  men,  who  were  recommended 
by  the  parishes,  and  confirmed  by  the 
ecclesiastical  synods.  The  infiuence 
of  this  tendency  was  sufficientlv  strong 
in  Parliament  to  bring  about  by  ordi- 
nance the  institution  of  presbyteries, 
but  which  only  in  London,  LAncashire, 
and  in  one  or  two  counties  was  actuaUy 
carried  into  eiTect.  The  intolerant 
presumptuous  spirit  of  the  Presbyterian 
confession,  haa  developed  itself  to 
such  an  extent  that  bv  this  very  means 
the  way  was  smoothed  for  the  restora- 
tion of  the  Episcopal  Church. 

*  English  historj^  of  a  later  time, 
after  the  constitutional  struggle  had 
been  ended,  has  been  writt^  in  an 


inimical  spirit  towards  the  conduct  of 
the  Protector.  It  has  been  exceedi 
Ingly  difficult  for  the  English,  down 
to  tiie  present  century,  to  be  just 
towards  this  man  and  his  puiy. 
Modem  **  hero-worship  "  has  attempted 
to  set  this  rieht.  Guizof  s  veoKiict  is 
unjust,  and  coloured  by  personal  as  well 
as  by  national  prejudices.  Against  it 
may  here  be  placed  the  judgment  of 
a  doctor  of  divinity  of  our  day :  **  The 
age  was  an  age  of  faith — ^we  may  say, 
of  a  child-like  and  a  loving  faith.  Su<m 
men  as  Elliot  and  Hamptfen,  Cromwell 
and  Vane,  believed  in  God  and  Christ, 
in  sin  and  the  evil  one,  in  heaven  and 
hell,  as  the  Bible  presente  them,  and 
very  much  as  Milton  has  depicted 
them.  The  world  to  them  was  fuU  of 
spiritual  infiuences,  both  good  and  bad 
— full  eminently  of  God.  Where  duty 
called,  men  of  this  order  could  brave 
aU  things,  and  still  feel  that  nothing 
was  haaarded.  To  them  there  was  no 
such  thing  as  accident.  All  was  in  the 
highest  hands"  (Yaughan,  iii  182). 
Bfmke's  opinion  is  very  objective  (iii. 
435-584). 
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which  the  Bepublic  had  incorporated  into  its  constitution. 
From  this  condition  of  things  no  EngUsh  Lower  House,  no 
English  Upper  House,  no  harmonious  executive  power  for  the 
legislation  and  taxation  of  the  country  could  arise.  The  par** 
liamentary  constitution  had  grown  out  of  a  system,  in  which 
political  rights  (as  being  the  exercise  of  the  royal  rights) 
had  emanated  from  the  unity  of  the  royal  power.  After  the 
overthrow  of  the  monarchy,  the  dismembered  limbs  lacked 
the  legal  basis  necessary  for  uniting  the  antagonistic  social 
interests  and  the  still  more  incompatible  ideals  of  the  political 
and  ecclesiastical  systems  upon  a  common  ground  recognized 
by  all  the  different  parts.  Each  party  threw  upon  the  other 
the  blame  for  this  state  of  affairs.  According  to  a  plan  that 
was  correct  in  ihesi,  one  part  of  the  upper  classes  was  desirous 
that  Cromwell  should  assume  the  regal  crown.  Nobles  and 
gentry  both  thought  that  with  the  monarchy  their  higher 
privileges  would  revive,  and  the  clergy  considered  that  it 
would  be  the  means  of  restoring  the  Established  Church. 
The  lawyers  thought  also  that  the  laws  touching  the  impunity 
of  those  who  serve  a  de  facto  King  might  prove  useful  in  the 
event  of  a  restoration.  '^  A  king  of  England,"  says  Thurloe, 
^'  can  only  succeed  to  a  limited  prerogative,  and  must  govern 
according  to  the  known  laws.  A  protector,  although  with 
less  nominal  authority,  has  all  that  the  sword  can  give  him." 
The  republican  strictness  of  the  council  of  officers,  however, 
induced  Cromwell  not  to  assume  the  royal  title.  He  himself 
also  probably  felt  that  the  regal  dignity  would  alienate  and 
isolate  him  from  his  own  party,  and  that  an  historical 
monarchy  could  not  be  replaced  within  a  living  generation 
by  a  new  dynasty  from  among  the  people.  He  preferred  the 
title  of  Protector ;  retaining  at  the  same  time  certain  impor- 
tant attributes  of  sovereignty  appertaining  to  the  old  constitu* 
tion.  His  consent  to  the  most  important  acts  was  necessary, 
and  occasionaUy  the  clause  even  occurs,  *'  and  this  shall  not 
be  changed  without  the  consent  of  the  three  estates  in  Parlia- 
ment." Cromwell  was  content  to  obtain  the  powers  necessary 
for  the  present  conduct  of  poHtical  business.  He  also  satisfied 
the  obligations  into  which  he  had  entered  by  making  from 
time  to  time  an  attempt  to  summon  a  Lower  House  according 
to  the  traditional  forms,  and  to  obtain  the  authorization  to 
form  an  Upper  House,  though  it  was  difficult  to  wring  from 
the  existing  electoral  bodies  the  consent  to  the  appointment 
of  an  Upper  House.  His  creation  of  lords,  though  performed 
with  caution  and  conscientiousness,  only  aroused  universal 
opposition.  An  Upper  House,  as  the  permanent  depository  of 
a  permanent  legal  system,  was  reaUy  desired  by  no  one, 
because  nobody  wished  the  state  of  affairs  then  existing  to 
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remain  permanent.  On  that  very  aocoont  it  wae  impossible 
for  the  Proteetor  to  obtain  an  harmonious  oo-operation  with 
any  parliamentary  body.  Disgasted  with  parliamentary 
debates  and  majorities,  which  oould  arrive  at  no  positive 
system  of  government  and  at  no  positive  opposition,  he  dis* 
missed  his  Parliaments  with  words  of  reproach.  Apparently 
he  had  himself  failed  to  discern  the  internal  reasons  why 
Parliament  could  neither  by  severity  nor  by  indulgence  be 
brought  to  co-operate  with  the  executive  Government.** 

But  the  Protector  was  not  in  the  dark  as  to  the  needs  of 
the  State  and  as  to  the  course  the  Government  must  neces- 
sarily pursue.  The  traditional  offices  were  retained  as  far  as 
was  feasible,  and  filled  with  proper  persons.  The  central 
Government  was,  in  all  essential  particulars,  conducted  on 
the  earlier  lines  of  the  King  in  council.  In  the  administrative 
conmnttees,  the  necessary  consideration  paid  to  the  men  of  his 
own  party  was  so  far  modified  by  the  energetic  control  of  the 
head  of  the  Government,  as  a  new  executive  is  capable  of 
doing.  All  that  a  royal  Government,  acting  from  the  centre 
of  the  realm  could  peorform,  both  internally  and  externally^ 
was  performed  by  Cromwell  in  quite  a  different  manner  from 
the  Stuarts.  But  what  this  Government,  from  the  nature  of 
its  creation,  was  as  yet  unequal  to,  was  the  exercise  of  sove-« 
reign  rights  through  the  constitutional  organs  of  the  commwni* 
tates^  and  through  the  traditional  self-government,  to  which  it 
was  hardly  less  opposed  than  Charles  I.  The  taxes  imposed 
by  ordinance  were  refused,  and,  to  quell  this  opposition, 
there  were  no  criminal  verdicts  to  be  obtained  from  the  jury. 
Accordingly  a  new  ''high  court  of  justice"  was  constituted^ 
analogous  to  the  Star  Chamber.  Some  persons  were  even 
condemned  to  death  for  violent  resistance.  For  the  same 
reason  the  provincial  governments  were  again  revived.  The 
realm  was  divided  into  districts,  under  eleven  major-genends, 
for  the  most  part  bitter  foes  of  the  Boyalists,  and  harsh  and 
overbearing  towards  the  civil  authorities.  The  military 
governor  is  responsible  for  the  submission  of  his  district, 
has  authority  to  levy  troops,  to  exact  taxes,  to  disarm  Cava- 
liers and  Catholics,  to  examine  into  the  conduct  of  the  clergy 
and  schoolmasters,  and  to  arrest  dangerous  and  suspicious 
persons.  The  State  had  to  be  governed ;  but  the  longer  this 
Government  continued  in  opposition  to  the  social  bases  the 
more  oppressive  did  it  appear.  The  complaints  against  it 
are,  at  the  dose  of  the  protectorate,  constantiy  increasing. 

Thus  the  state  of  affairs  became,  on  tiie  whole,  more  and 

**  These  attempts  axe  ao  expert-  repuUio  are  mentionad;  I  have  re- 
mental  Id  their  nature  and  ao  traatdent  viewed  tbem  aU  together  at  the  olc»ee| 
tHat  aix  or  aeTen  ParHaanenta  of  the      thia  chap1«r. 
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more  like  the  absolatism  tinder  Charles  I.,  and  from  year  to 
year  the  feelings  of  the  npper  classes  turned  as  one  man 
A^ay  from  this  role.  The  old  lords' ^ho  had  been  removed 
from  the  Upper  Honse  were  living  partly  in  exile  and  partly 
in  sullen  retirement  on  their  estates.  The  old  gentry  were 
in  a  similar  position,  partly  persecuted,  and  robbed  of  their 
lands  as  **  delinquents,"  with  their  old  influence  both  in  county 
and  Parliament  broken  down.  The  established  clergy  had 
be«i  in  great  measure  dispossessed  of  their  benefices,  though 
partly  submitting  with  reluctance  to  the  Presbyterian  concrti- 
tution.  The  powerful  law  corporations  were  no  longer  sum* 
moned  to  the  high  offioes  of  State,  and  were  offended  by 
reforms  in  the  judicial  system.  Families,  which  had  hitherto 
enjoyed  distinction,  were  driven  from  their  influential  posi- 
tion, with  all  its  pleasures  and  advantages.  In  their  stead 
new  men  were  almost  universally  at  the  head  of  the  regiments 
and  in  possession  of  the  offices;  education,  eloquence,  and 
parliamentary  ability  were  eclipsed  by  mihtary  merits  and 
skill  of  a  different  kind ;  in  principle  only  the  **  well-affected  *' 
everywhere  preferred.  It  is  thus  readily  conceivable  how 
the  achievements  of  the  fanatical  Puritan  party  were  followed 
bv  an  implacable  hatred  on  the  part  of  the  wealthy  classes. 
The  forcible  removal  of  all  long-established  institutions  left 
behind,  even  in  those  who  recognized  in  principle  the  justifi* 
cation  of  the  revolution,  a  feeling  of  a  wrong  committed  in 
carrying  it  out.  It  is  for  this  reason  that  the  period  of 
the  republic  passed  away  without  leaving  any  trace,  either 
upon  the  inner  life  of  the  State  or  that  of  local  government. 
Not  a  single  institution,  not  a  paxochial  office,  not  a  single 
administrative  rule  of  self-government  dates  from  that  time. 
Even  t^e  church  rate  had  to  be  maintained  by  coercive 
ordinances.  Such  a  system  could  only  be  kept  up  by  the 
mefkUB  by  which  it  had  arisen — b^  the  standing  army. 
Instead  of  the  King  and  bis  courtiers  the  Protector  rules 
with  his  officers,  and  self-preservation  compels  the  party  to 
remain  in  this  position.  It  is  the  necessary  consequence  of 
every  violent  constitutional  change  that  it  is  not  the  **  people 
and  the  true  right/'  but  only  a  single  party  with  its  social 
imd  party  interests  that  succeeds  to  the  executive  power. 

And  why  had  aU  this  come  about  ?  England  had  wished  to 
ward  off  absolutism;  it  had  risen  in  arms  against  a  violent 
and  perfidious  king,  to  defend  the  libertv  of  its  Protestant 
faitii,  to  defend  the  traditional  law  of  the  land  in  Parliament 
and  in  county,  and  to  defend  the  liberty  of  the  sul^ect  and 
of  property.  Instead  of  achieving  this,  the  country  found 
itself  terrorised  by  a  still  more  rigorous  ruler,  by  a  staodin^ 
army;  by  a  military-police  system  of  rule,  and  by  a  disregard 
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of  Parliament  and  of  all  the  free  institutions  of  the  land. 
What  no  party  desired  to  be  permiuient  could  only  be  an 
interim.  The  death  of  the  Protector  could  not  but  lead  to  a 
return  of  the  old  party-majorities,  and  these  latter  to  a 
restoration. 


NotbtdGhatteb  XXXIX.— Thefol* 
lowing  is  a  list  of  the  attempts  made  by 
the  republio  to  form  a  oonffiitution : — 

1.  Ths  fint  ooMtUuitUm  is  the 
fiovereign  Republic  under  the  Long 
Parliament,  with  an  elected  Oooncil  of 
State.  The  Commons  had  alneady,  on 
the  4th  of  January,  1649,  declared  that 
they,  as  the  chosen  representatives  of 
the  people,  wield  the  supreme  power  of 
the  nation,  and  that  all  laws  enacted 
bv  them,  even  without  the  co-operation 
oi  the  King  or  House  of  Peers,  are 
binding  on  the  people.  The  style  of 
all  decrees  was  to  run  ^  avctorUate 
ParliamenH  An^Umr  The  House  of 
Peers  was  abolished  as  being  "use- 
less and  dangerous;"  in  like  manner 
the  monarchy  as  being  **  unnecessary, 
burdensome,  and  dangerous  for  the 
freedom,  safety,  and  public  interest  of 
the  people."  On  the  15th  of  February 
a  preliminary  Council  of  State  was 
appointed,  which  &bm  time  to  time 
"  receives  the  orders  of  the  House." 
For  the  years  1650,  1651,  1652,  1653, 
a  Governing  Council  of  forty  members 
was  appointed,  consisting  tolerably 
regulany  of  the  same  persons.  But 
this  council  is  continually  opposed  bv 
the  Great  Council  of  Officers,  which 
^ven  in  the  course  of  the  year  1648, 
plays  such  a  violent  pait  The  army 
had  formed  for  itself  a  kind  of  constitu- 
tion :  the  staff  officers  constitute  the 
upper  council,  each  company  or 
squadron  chooses  two  adjutants  or 
**  agitators,"  who  form  a  lower  house. 
Ab  tiie  regiments  are  without  chaplains, 
the  officers  and  soldiers  took  upon 
themselves  the  duties  of  praying  and 
preaching.  The  highest  tribunal  is  a 
council  of  nine  officers  and  civilians. 
The  whole,  with  its  reminiscences  of 
the  parliamentary  system,  and  of  the 
ecclesiastical  organization,  forms  a 
'<x)mpact  body,  which  was  only  pre- 
served by  Cromwell's  influence  from 
the  constant  danger  of  a  rupture  with 
the  Bump  Parliament  On  me  19th  of 
Hay,  1649,  England  was  by  Act  of  the 
Parliament  declared  to  be  a  **  Common- 
wealth and  a  free  State."  Every 
member  of  the  House  was  reauired  to 
{)l*omise  allegiance  to  the  "  Common- 


wealth of  England,  as  now  constitiited, 
without  either  a  King  or  a  House  <^ 
Lords."    On  the  9th  of  Januanr,  1650; 
by  a  resohition  the  number  of  future 
deputies  for  the  counties  and  towns 
was  resettled,  and  so  distributed  thai 
for  the  future  the  House  should  consist 
of  400  members.  In  the  meanwhile  the 
small  number  of  members  of  Parliament 
was  to  a  certain  extent  supplemented 
by  bye-elections.    In  February,  1650, 
their  number  had  reached  the  totai 
of  108;  in  November,  1652,  it  once 
amounted  to  122  members.    Although 
in  formal  possession  of  political  in- 
fluence, yet  the  House  could   never 
arrive  at  a  resolution  touching  its  own 
dissolution.      The    initiative    though 
often  taken  was  again  and  again  post- 
poned.   Owing  to  its  long  duration,  to 
the  small  number  of  members,  and  to 
the  suppression  of  the  House  of  Lords, 
the  assembly  lost  more  and  more  its 
representative  character.    It  was.  izk 
fact,  nothing  more  than  a  committee 
of  confidential  men  of  republican  and 
strictly  Puritan  proclivities,  which  all 
along  only  represented  the  minority  in 
the  country,  and  was  only  able  to  aoert 
its  position  by  leaning  on  the  army 
for  support.    In  the  army  republican 
ideas  were  more  violentlyand  stionglj 
represented  tiian  in  the  House ;  'in  the 
Council  of  State  the  reverse  was  the 
case.    Of  the  forty  members  of  the  flnt 
appointed  council,  only  nineteen  oould 
be   prevailed  upon  to  declare   their 
consent   to    the   proceedings  against 
King  Charles.    Tet  this  House  was  the 
sole  legal  bond  which  knit  the  present 
to   the  past.     Among   the  manifold 
collisions   with    this   political    body* 
Cromwell  waited  for  the  g^wing  dis^ 
content  which  was  certain  to  result  from 
the  harsh  decrees,  the  imposition  of 
taxes,  the  mistakes,  and  above  edl  from 
its  refusal  to  pass  a  resolution  touching 
its  own  dissolution.    On  the  20th  of 
April,  1653,  the  day  had  arrived  on 
wnich  with  harsh  words  he  declared  the 
Parliament  dissolved,  and  caused  the 
chamber  to  be  cleared  and  dosed  by 
soldiers.    This  is  followed  by 

2.  The  purely  miUtary  dicUUonihipy 
which  Cromwell  undertakes  as  captainr 
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general   of  the  amy.    After  a  few 
weeks,  howeTer,  by  summonB  under 
letter  and  8»eJ  of  tke  *'  Lord  General," 
a  nmnber  of  men  of  conAdeiioe  were 
convened,  who  were  nominated  by  the 
council  of  offioers  (apparently  auo  on 
the    pr(^x)8als  of   tne  clergy).    The 
assembly  met  on  the  4th  of  July,  1653, 
and  gave  itself  the  title  of  Parliament, 
but  was  called  by  contemporaries  the 
Little  Parliament,  or  Barebone's  Parlia- 
ment. The  greatest  number  of  members 
amounted  apparently  to  118^    After 
making  various  proposals  couceming 
changes   in    Church  and   State,  and 
electing  a  Council  of  State^  the  assembly 
declared  on  the  12th  of  December  "  that 
the  continuance  of  its  sittings  would 
not  conduce  to  the  weal  of  the  Common- 
wealth," and  placed  its  mandate  of 
summons  in  the  hands  of  the  Lord 
General.    The  pious,  honest  assembly, 
in   which   the  middle   classes   were 
strongly  represented,  had  busied  itself 
with  motions  for  improvements,  which 
particularly  concerned  its  own  sphere  of 
life.    It  demanded  the  abolition  of  the 
Court  of  Chancery  on  account  of  the 
delays  of  that  tribunal,  and  on  account 
of  the  tmcertainty  of  its  decisions  (the 
arrears  are  said  to  have  amounted  to 
twenty-three  thousand  actions),  codifi- 
cation of  the  laws  of  the  country,  the 
appointment  of  new  presidents  for  the 
courts  (for  which  only  two  barristers 
were  designated) ;  the  introduction  of 
civil  marriage  before  the  justices  of 
the  peace,  out  of  regard  to  the  numerous 
Dissenters;  at  the  same  time  the  in- 
tention was  expressed  to  abolish  tithea 
and  church  patronaee  in  the  future. 
Further  bills  affected  the  regulation  of 
the  excise,  the  abolition  of  unnecessary 
offices  and  reduction  of  salaries.    But 
these  demands,  reasonable  enough  in 
themselves,  brought  upon  the  assembly 
the  scorn  and  the  bitter  enmity  of  the 
upper  classes,  especially  of  the  clergy 
and  lawyers.     The   Protector   could 
carry  out  only  a  few  of  these  proposals. 
In   consideration   of  the   resolutions 
passed  by  the  Long  Parliament  with 
regard  to  the  constitution,  new  writs  of 
summons  were  issued  for  a  Parliament 
to  meet  on  the  3rd  of  September,  1654, 
and  thus  came  about 

8.  A  constitution  with  a  Lord  Pro- 
tector holding  office  for  lift^  and  an 
eiecHve  Parliament  a4xording  to  the 
one-chamber-syBtem.  In  the  writs  of 
summons  to  this  Parliament  the 
majority  of  the  small  boroughs  were 
passed  over,  but  on  the  other  hand  the 


number  of  knights  of  the  shire  was 
considerably  increased.  At  the  opening 
there  were  about  three  hundred  mem- 
hen  assembled.  (For  information 
respecting  this  Parliament,  see  '*A 
Diary  of  Thomas  Burton,  Esq*,"  by  John 
Towell  Butt,  London,  1828.)  The 
Ix^  Protector  in  his  opening  address 
speaks  of  the  necessity  of  a  settled 
establislmient,  which  could  be  expected 
neither  &om  tiie  Levellers,  who  wished 
to  reduce  everything  to  equaUty  and 
to  introduce  a  party  government  in 
dvil  matters;  nor  yet^rom  the  sectaries, 
who  wished  to  overthrow  all  order  and 

g>vemment  in  ecclesiastical  things, 
ut  there  was  evinced  in  the  fint 
transactions  a  democratic  spirit  opposed 
to  tiie  protectorate.  In  consequence 
Cromwell  declares  as  early  as  the  12th 
of  September,  1654,  ^  that  he  had  re- 
ceived his  office  from  God  and  the 
people,  and  that  he  did  not  intend  to 
annul  the  privileges  of  Parliament ;  but 
necessity  Knew  no  law.  He  had  there- 
fore caused  the  doors  of  the  Parliament 
house  to  be  dosed,  and  demanded  of 
the  members  before  their  entrance  a 
written  recognition  of  his  autiiority, 
without  which  they  would  not  be 
allowed  to  enter."  The  Parliament 
yields ;  but  its  further  proceedings  still 
retain  the  character  of  a  democratic 
assembly.     According  to    resolutions 

ried  by  it,  short  Parliaments  are  to 
assembled  at  fixed  periods.  The 
franchise  in  the  counties  is  to  be  en- 
joyed by  all  freeholders  of  forty  shillings 
yearly  income,  or  possessors  of  £200 
value  in  real  or  personal  property ;  in 
4he  boroughs  the  old  customs,  chsjrters, 
and  privileges  with  regard -to  the  elec- 
tions are  to  remain  in  force.  The 
number  of  members  for  England  and 
Wales  is  to  be  four  hundred ;  for  Scot- 
land thirty,  and  thirty  for  Ireland. 
The  members  are  distributed  with  a 
yiew  to  the  equalization  of  the  several 
Donstituenciea ;  the  petition  of  the 
army  of  June  16th,  1647,  had  already 
demanded  that  the  <tistribution  of  the 
deputies  among  the  constituencies 
should  be  so  arranged  according  to  a 
certain  rule  of  eqwUity,  particularly 
with  regard  to  the  amount  of  taxation, 
that  the  poor  petty  boroughs  should 
be  omitted,  and  the  number  of  knights 
of  the  shire  increased.  Accordingly 
270  deputies  are  for  the  future  to  be 
assigned  to  the  counties,  and  130  to 
the  towns.  To  the  House  belongs  ex- 
clusively the  legislative  power  and  the 
right  to  impose  taxes.    The  Lord  Pro- 
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tector  grants  ail  titles  of  honmir,  but  no 
hereditary  titles  without  the  consent  of 
Parliament.  'Hie  formation  of  an  Upper 
House  or  of  any  permanent  body  for  the 
protection  of  the  established  legal  sys- 
tem was  never  mooted.  A  Parliament 
elected  in  this  manner  has  of  its  own 
initiative  hardly  ever  considered  any 
other  l^islative  body  to  be  necessary, 
save  and  except  itself.  The  members 
of  the  council  of  21  members  are  to  be 
nominated,  indeed,  by  the  Lord  Pro* 
tector,  but  oonfiimed  bv  Parliament 
The  question,  as  to  whether  before  the 
definite  acceptance  of  this  constitution 
a  conference  shall  take  place,  to  come 
to  an  understanding  with  the  Lord 
Protector,  was  rejected  by  107  to  99 
votes,  whereupon,  on  the  22nd  of 
January,  1655,  Cromwell  dedaies  the 
Parliament  dissolved. 

4.  A  new  constitution  with  a  permsL- 
nent  Lord  Prcieotor  and  two  Hotuei  of 
ParUament  is  the  outcome  of  the  third 
Parliament,  which  Cromwell  summoned 
on  the  17th  of  September,  1656.  The 
Protector  demanded  that  only  such 
members  should  be  admitted  **  as  had 
been  approved  of  by  the  council,  and 
received  a  certificate  to  that  efiect" 
In  this  way  93  members  were  ex- 
cluded; yet  after  long  protest  they 
were  at  lengthi-admitt^  According 
to  a  constitutional  decree  of  October 
Ist,  1656,  the  liord  Protector  shall  give 
his  consent  to  every  statutory  eiuust- 
ment ;  but  in  -ease  the  consent  be  not 
given  within  twenty  days,  the  enao^ 
ment  shall  become  law  without  such 
consent  In  the  course  of  the  debates 
it  is  manifest  that  the  wealthier  classes 
and  the  old  parliamentaiy  ideas  are 
reviving.  An  **  establishment  of  the 
Government  upon  the  old  and  tried 
basis  "  is  again  mooted.  The  Protector 
is  allowed  to  appoint  his  successor. 
Parliament  is  to  consist  of  two  Houses, 
the  **  other  house  "  of  40  to  70  members, 
appointed  by  the  Protector,  confinned 
by  *«  this  House."  On  the  25th  of 
March,  1657,  by  128  to  62  votes,  the 
resolution  was  passed  to  the  effect  that 
''his  Highness  be  pleased  to  assume 
the  name,  style,  title  and  office  of 
King  of  England,  Scotland,and  Ireland, 
and  exercise  the  same  according  to  the 
laws  of  these  nations.*'  The  right  of 
free  dissolution  of  the  present  Parlia- 
ment was  expressly  reoogniced  as 
belonging  to  the  Protector.  The  Pro- 
tector, however,  after  some  considera- 
tion, makes  known  on  the  12th  of  May 
his  definite  refusal  of  the  royal  title. 


On  the  26th  of  May  the  constitatioii 
comes  into  fofoe.    tin  the  24th  of  Jane 
the  Lower  House  resolves  that  **  theothcr 
House  of  Piirliament"  shall  **witiioiit 
further  approbation"  enter  upon  the 
functions  whioh  were  laid  down  bj  the 
constitution.  OnthelOthofDeeembsr, 
1657,  the  Protector  makes  use  of  faia 
rUpht  of  appointment  by  summoning  te 
lire  68  memben  known  as  re^ieetable 
men,  but   to   whom   publio    opiniaa 
would  not  concede  the  dignify  of  » 
House  of  Lords.    As  the  heveditarr 
peers  hesitated  to  accept  the  new  Im 
dignity,  the  Protector  was  oUiged  to 
bestow  the  majority  of  his  iqipoini- 
ments  upon  persons  who  had  naen  to 
a  certain  position  through  the  reosat 
conditions  of  property  and  party.    Both 
Houses  assemble  together  on  the  80th 
of  January,  1658,  received  by  the  Pro- 
tector with  the  address:  **My  larda,  and 
you  the  knights,  citiaens,  and  burgpoAM 
of  the  Commons."  On  the  first  measaga 
'*  ftom  the  Lords,"  however,  an  opposi- 
tion is  raised  to  this  title ;  the  moosage 
is  refused.    The  debate  upon  the  point 
lasts  for  several  days,  until  on  the  4th 
of  February,  Oomwell  dissolves  the 
House  with  the  deolaiation  that  ho 
had    not  wished   to   undertake    the 
Government    without    a    number   of 
persons  between  him  and  the  Hooaa 
of  Commons,  for  the    provention  of 
tumultuous   and   popular  tendendea. 
But  only  conflict  has  been  the  result, 
and  no  one  was  satisfied.    He  dissol  ved 
this  Parliament  *'  and  let  God  be  judge 
between  you  and  me."    On  the  ard  of 
September  of  the  same  year  Cromwell 
died,  worn  out  by  the  cares  of  such  a 
Government ;  he  was  buried  with  royal 
honours.    Then  followed 

5.  The  Proteoioraie  of  Richard  CVesi- 
imO,  with  both  Houses  of  a  new  Fir- 
liament,  January,  1659.  The  eleotions 
to  the  new  Lower  House  were  con* 
ducted  in  the  old  fashion  by  summominff 
again  the  small  boroughs,  which  bad 
been  hitherto  excluded,  and  with  a 
strict  return  to  the  old  pariiamentaiy 
notiona  The  Protector  and  the  exist- 
ing constitution  were  indeed  reoognixed, 
but  after  lively  debates  and  amidst 
expressions  of  general  discontent  in 
which  the  question  was  mooted,  **  What 
authority  abolished  the  old  constitu- 
tion?" The  Long  Parliunent  waa 
described  as  being  a  **  handful  of  the 
House  of  Commons,"  and  as  an 
oligarchy,  **  detested  by  all  who  love  a 
firee  oommonwealth."  The  other  House 
was  "fbr  the  present  session*'  leeog- 
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nized  as  a  Houbo  of  Parliament,  yet 
with  the  pioyiso,  that  it  was  not  the 
intention  to  exolnde  such  old  peers  as 
had  proved  fieiithful  to  the  Parliament 
ftim  their  privilege  as  members  of  that 
Houses  Fiery  deoates  were  especially 
caused  by  ibs  qneetion  of  the  aomission 
or  non-admissuiQ  of  the  thirty  Irish 
members.  On  the  22nd  of  April,  upon 
the  demand  of  the  army,  Parliament 
is  dissolved.  Richard  OoiKweirs  pro- 
tectorate was  no  longer  acknovledeed. 
The  officers  demand  that  the  meauoers 
of  the  Long  Parliament,  which  Groittr 
well  had  dissolved,  be  again  summoned. 
Hence  follows 

6.  The  reasiembUng  of  (he  Long 
Parliament  (the  Bwnp)^  in  llay,  1659. 
The  old  speiftker,  Lenthall,  and  about 
fifty  members  (who  gradually  increased 
to  about  a  hundred)  take  their  seats 
again,  and  declare  ''that  they  have 
been  again  restored  by  God's  pace  to 
the  liMrtv  and  rights  of  their  seats, 
wherein  tney  were  interrupted  on  the 
20th  of  April,  1653."  They  elect  a 
council  of  state,  but  anri? e  at  no  actual 
resolutions.  In  October  violent  dissen- 
sions break  out  with  the  army  touching 
the  competence  of  the  civil  powers.   By 


force  of  arms  the  discharged  officers 
^vent  the  assembling  of  Parliament 
Then  follows  an  intermediate  despotism 
by  the  army  with  a  oommittee  of  w^ety. 
By  settling  their  arrears  of  pay,  and 
by  the  mediation  of  General  Monk, 
external  order  was  restored,  but  the 
Parliament  was  obliged  to  agree  to 
receive  again  the  membera  who  had 
been  violently  expelled  in  December, 
1648. 

■7.  The  sessions  of  the  Long  Parlia- 
ment in- its  changed  form  continue  for 
several  months.  On  the  1 6th  of  March, 
1660,  however, -a  bill  was  read  for  the 
tbud  time,  dissolving  "the  Parliament 
assembled  on  the  3rd  of  November, 
1640,"  and  convening  a  new  assembly 
of  lords,  kn^hts,  citizens,  and  burgesses 
for  the  25th  of  April.  1660  (the  so- 
called  Convention  Parliamenf)^  which 
resolved  that  Charles  II.  be  restored  to 
the  royal  dignity.  With  regard  to  the 
elections  of  the  future  Lower  House,  a 
resolution  was  adopted  on  the  4th  of 
February,  1660,  to  the  effect  that 
'•This  House  shall  be  filled  up  to  the 
number  of  four  hundred  for  England 
and  Wales,  and  the  distribution  be  as 
agreed  in  1653." 
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CHAPTER  XL. 
W^t  HUstoration. 

As  the  individaal,  consciously  or  unconsciously,  primarily 
judges  the  rights  of  his  time  and  his  surroundings  according 
to  his  own  interests,  so,  in  a  greater  degree,  does  every  class 
of  society.  Therefore  it  is  that  public  opinion  (the  voice  of 
society)  is  wont  to  judge  of  a  party  not  by  the  rights  or 
wrongs  of  its  origin,  but  by  its  present  doings,  and  therefore 
it  is  that  the  fate  of  parties  of  action  in  the  life  of  nations 
is  always  the  same.  They  are  allowed  to  pursue  their  way, 
to  grow,  to  act,  and  to  wax  great,  only  to  be  condemned 
and  repudiated.  This  reaction  is  more  violent  in  proportion 
as  the  victorious  party  more  vehemently  attacks  the  rights  of 
the  upper  classes  of  society.  For  centuries  the  social  rights 
of  the  lords,  of  the  old  gentry,  of  the  established  clergy,  and 
of  the  legal  profession  had  not  been  so  much  injured  as  under 
the  republic,  and  that  too,  as  it  now  seemed,  without  suffi- 
cient reason.  The  danger  of  absolutism  had  been  removed 
by  Charles  the  First'is  tragic  «nd ;  the  futility  of  such  efforts 
as  his  appeared  irrevocably  established.  The  general  ideas  of 
the  time  from  that  day  onwards  are  manifestly  turned  in  the 
direction  of  change.  The  death  of  Charles  I.  had  already 
estranged  gentler  minds  from  the  victorious  side.  Moderation 
and  justice  now  seemed  to  many  contemporaries  to  stand 
upon  the  other  side.  Had  not  the  £ing  in  1640  conceded  to 
everything  that  was  fair  ?  His  execution  had  left  behind  it 
only  the  recollection  of  his  royal  bearing  in  his  last  hours, 
and  of  the  many  virtues  of  his  private  life.  Everything  that 
had  happened  might  well  appear  as  an  evil  dream  to  the  gene- 
ration that  was  growing  up  under  the  oppression  of  Puritan 
military  despotism.* 


*  The  long  hesitation  «nd  vacflla- 
tion  before  theadvent  of  the  Restoration 
(Ranlce,  voL  iv.  pp.  1-122)  is  explained 
on  the  one  hand  by  the  oontinuons  fear 
of  the  armed  republicanism  of  the 
army,  and  partly  by  the  apprehensions 
of  an  extreme  eagerness  to  **  restore." 


It  was  well  understood  that  to  leinsfaite 
the  family  of  an  executed  King,  sur- 
rounded by  a  deeply  oifended  oirde 
of  followers  thirsting  for  vengeanoe, 
and  to  restore  a  suppressed  party, 
whose  losses  could  not  be  repaii«d 
without  attacks  upon  property,  was  no 
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The  true  expression  of  these  feelings  and  of  the  relations  of 
power  is  the  freely  elected  Parliament,  which  resolved  the 
restoration  of  Charles  II.,  about  half  of  the  members  of  which 
were  Cavaliers,  another  half  Presbyterians  with  a  small 
fraction  of  fifty  Bepublicans.  On  the  entry  of  the  youthful 
King  the  enthusiasm  was  so  great  that  Charles  in  his  pleasant 
manner  remarked :  ''It  must  certainly  have  been  my  fault 
that  I  did  not  come  earlier;  ioc  I  have  met  no  one  to-day 
who  has  not  said,  that  he  always  longed  for  my  restoration." 
The  phenomena  of  a  restoration  of  the  iq)per  classes  are 
psychologically  always  the  same.  Wherever  the  interests 
of  so'ciety  advance  into  the  foreground,,  it  can  only  happen 
in  the  manner  of  egoism,  which  is  the  essence  of  society. 
In  the  storm  of  addresses  of  this  time,  the  English  universi- 
ties take  the  first  place  in  a  strange  attitude,  aa  representa- 
tives of  theological  jurisprudence.  Oxford  declared  ''  that  it 
would  never  depart  from  those  religious  princijdes,.  by  which 
it  was  bound  to  obey  the  King  without  any  reserve  or  limita- 
tions whatever.''  In  a  special  act  the  theory  of  Filmer  as 
to  patriarchal  monarchy  and  the  rule  of  primogeniture 
(above,  p.  648),  as  the  God-appointed  form  of  government 
was  afterwards  proclaimed.  Charles  II.  was  declared  to  be 
the  ''sweet  savour  in  the  nostrils  of  the  Lord."  Cambridge 
also  condemned  m  strong  terms  "  the  violence  and  treason 
of  those  vehement  men,  who  maliciously  endeavoured  to  divert 
the  stream  of  succession  from  its  ancient  bed."  The  zeal  of 
the  Restoration  against  Puritanism  became  in  the  sphere  of 
social  life,  in  art,  science,,  and  popular  drama,  and  even  in 
the  sphere  of  domestic  morals,  a  caricature.  In  good  society 
the  battle  between  "  wit  and  Puritanism  "  became  for  a  long 
time  "  a  war  between  wit  and  morality."  But  the  whole 
people  now  seemed  to  vie  in  condemning  the  revolution  and 
its  ideas,  which^  as  they  could  not  be  sufficiently  punished 
in  the  body,  were  accordingly  hunted  out  in  the  grave, 
by  attempts  to  dishonour  the  corpses  of  Cromwell,  Lreton, 
and  Bradshaw.  The  name  "  Bepublic "  which  had  ever 
sounded  strange  to  the  people,  was  now  connected  with  the 
memory  of  a  long  despotism,  with  sequestrations,  confisca- 
tions, ruinous  taxes,  a  military  police  system,  and  a  sullen 
Puritanical  rigidity  of  morals,  ft  was  only  the  Presbyterian 
middle  party,  which  in  religious  conviction  and  in  serious 

eaey  taak.    The  eqTiallj  oontradictory  tke  act  of  restoration,  and  for  this 

and     obstinate     pretensions     of    the  transitional  stage  there  was  found  in' 

Anglican,  as  well  as  of  the  PresbYterian  General  Monk  a  cautions  and  safe  man. 

Church  parties* weresufficiently  known;  It  was  only  after  the  perfect  safety  of 

the  unsettled  disputes  between  Grown  the  profession  of  royalism  was  estab- 

and  Parliament  were  still  in  remem-  lished,  that  the  storm  of  loyalty  burst 


branoe.    These  considerations  delayed      forth. 
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apprehension  of  the  future^  strove  to  maintain  modera- 
tion. (1) 

In  the  first  stages  of  the  Bestoration  both  parties  proceeded 
side  by  side  in  comparative  accord  with  forced  moderation, 
which  was  necessary,  if  only  from  the  continued  presence  of 
the  Puritan  army*  Their  joint  work  is  the  restoration  of  the 
parliamentary  constitution,  that  is : 

Solemn  recognition  of  the  hereditary  monarchy  and  the  sanc- 
tion of  its  inviolability  by  the  punishment  of  the  '^  regicides/' 
who  had  taken  part  in  the  sentence  of  death  passed  on  the 
King, 

Restoration  cf  the  Upper  Hoase^  that  is,  of  the  hereditary 
lords,  yet  afterwands  with  suspension  of  the  Catholic  votes. 

Restoration  of  the  Lower  Home,  that  is,  the  representation 
of  the  couDiiiies  and  the  customary  towns,  by  which  the 
decayed  boroughs  receive  back  their  franchise,  whilst  it  was 
taken  from  greater  towns  such  as  Manchester^  Leeds,  and 
Halifax. 

Restoration  of  the  County  Cbn^tutiofi,  by  suppression  of  the 
military  gos^emments  and  by  the  reorganisation  of  the  militia 
as  the  army  of  the  wealthy  classes.  (1*) 


(1)  TheBO-caUedGoiiTeiitioiiPariia- 
ment  first  met  at  Westminster  on  tbe 
25th  of  April,  1660.  On  the  Ist  of 
June,  when  the  King  for  the  first  time 
appeared  in  the  Upper  House,  there 
were  already  assemhled  three  dultea, 
two  marquises,  thirty-siz  earls,  flye 
yisoounts,  and  tiiirty-tnree  barons.  In 
the  Lower  House  the  Presbyterian 
party  was  stijl  so  strong  that  on  the 
12th  of  May,  1660,  Lenthall  met  with 
a  shaxp  reproof  because  he  had  spoken 
disparaging^  of  the  prooeedings  of  ihe 
Lonis  and  Commons  in  the  last  Par- 
liament up  to  the  year  1648,  and  had 
placed  those  who  had  drawn  the  swoid 
in  defence  of  their  just  liberties  on  a 
leyel  with  those  who  had  struck  off 
the  Eang^  heed.  The  negotiations 
touching  the  amnesty  oame,  alter  many 
adverse  intermediate  stages,  to  the  final 
result,  that  those  who  had  taken  part 
in  Charles  the  First's  death  weoe,  to 
a  certain  extent,  decimated.  The  ten 
regicides  who  were  executed  died,  with 
one  exception,  with  the  firm  and  manly 
expression  of  the  conyiotion  of  their 
right. 

(1*)  In  the  mUitia  legtdatitm  (13  Gar. 
n.  c.  6;  13  and  14  Car.  XL  c.  8;  15 
Car.  11.  c.  4)  the  militia  appears  purely 
as  a  counter-organization  to  the  repub- 
lican army  and  as  an  armed  foroe  of 


the  wealthy  olasaee.  Th/e  right  of 
appointkig  the  deputy -lieuteoiintB 
and  the  ofScers  of  militia,  exercised 
by  the  lord>lieutenant,  results  in  the 
aamikiistrative  and  militazy  oorpe  being 
formed  of  the  county  gentiy.  The 
great  landed  gentry  (£500  income  from 
land)  and  the  richest  municipal  land- 
owners (£5000  other  property)  fnmirii 
ihe  cavidry.  The  noh  former  (£50 
income  from  land)  and  the  well-to-do 
citizen  furnish  the  inlkntry.  The  rest 
of  the  population  is,  as  regards  Uie 
duty  of  rarnishing  troops,  infwa  otawflw. 
The  constables  may,  however,  compel 
petty  landowners  of  leas  than  £50 
annual  income  ftom  land,  or  £600  in 
personal  property,  to  fVimiBh  in  the 
same  propoition  weapons,  pay,  and 
other  additional  expenses.  Papists  and 
others,  who  reftase  the  oath,  can  be 
forced  to  pay  £11  a  year  to  furnish  a 
horseman  and  hia  equipment^  or  thirty 
fihiili&gs  for  a  foot  soldi€T  and  hia 
equipment.  However,  no  one  need 
serve  in  person,  but  eaeh  may  furnish 
a  substitute  to  the  captain  for  hiv 
approval.  For  defraying  the  expeoaM 
of  xuinition  and  othev  needs  the  ad- 
ministration may  impose  an  annual 
rate,  which  must  not  exceed  a  quarter 
of  the  monthly  land-tax  of  £70,000,  as 
raised  by  12  (jharles  IL  0. 29.   AUihis 
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Restoration  of  the  royal  supremacy ,  with  which,  in  its  later 
eonrse  the  episcopal  constitution,  the  acts  of  uniformity,  the 
ecclesiastical  jurisdiction  and  the  liturgy  of  the  Established 
Oburch  again  revive ;  and  of  course  the  right  of  the  bishops 
to  sit  and  vote  in  the  Upper  House. 

To  these  are  added  certain  statutes  in  the  common  interest. 
An  amnesty,  with  the  exception  of  the  regicides ;  immunity 
of  landed  estates  from  feudal  burdens ;  restoration  of  seques- 
trated and  sold  estates,  to  the  Grown,  the  Church,  and  private 
individuals.  But,  as  a  statute  could  not  be  agreed  on  as  to 
this  last  point,  the  old  possessors  took  forcible  possession  by 
driving  out  the  new,  in  which  transactions,  however,  a  great 
part  of  the  injured  parties  went  without  compensation.  After 
the  settlement  of  these  difficult  points,  the  Puritan  army  was 
disbanded  in  the  most  orderly  manner,  without  any  attempt 
at  resistance.  The  upper  classes  were  thus  restored  to  their 
ancient  jposition;  and  npon  the  former  knights'-fees  very 
valuable  mimunities  were  conferred.  (1^) 

But  the  next  use  which  the  restored  classes  make  of  their 
newly  regained  influence  is,  after  the  last  barrier  of  modera- 
tion (the  army)  had  been  removed,  to  wage  a  systematic  war 
with  the  moderate  Presbyterian  party,  which  had  now  done 
its  work ;  as  well  as  with  the  cities  and  borou^s,  which  had 
naturally  roused  the  hatred  of  the  knighthood.  With  calcu- 
lating sagacity  the  half-Presbyterian  Parliament  of  the  26th 
of  April,  1660,  was  dissolved  at  the  close  of  the  year.  The 
new  elections  bring  in  a  Parliament  that  was  almost  entirely 
royalist.  Although  the  Restoration  had  been  brought  about 
by  the  co-operation  of  the  moderate  middle  party,  the  present 
majority  does  not  scruple  subsequently  to  denounce  the 
Presbyterians,  together  with  the  Puritans,  as  anarchists,  and 
by  a  series  of  Acts  of  Parliament,  systematically  to  persecute 
all  parties  of  '*  resistance  "  in  both  Church  and  State.    Com- 

was  directed  againtt  tihe  Paiitaa  urmy, 
bat  under  Jamea  II.  was  turned  against 
the  King's  power. 

(!*")  The  tianiaetion  of  the  abolition 
of  the  military  flefe  was  in  England  no 
contest  as  to  the  abolition  of  pnvileges^ 
but  of  burdens.  The  feudal  dues  on 
change  of  possession,  wardship,  mar»> 
riage,and  the  like,  owing  to  the  unoeiv 
taintj  of  their  periodioiS  enforeement, 
had  for  a  long  time  become  nnsuitaUe 
burdens.  The  republican  Goyemment 
had  no  longer  raised  them;  their  re- 
introduction  could  not,  eren  in  spite  of 
the  passion  for  '*  restoring,"  be  dreamt 
of.  And  in  the  like  manner  it  was 
certain  that  the  Grown  must  be  com- 
pensated for  this  chief  souroe  of  its 


loyal  revenue.  But  instead  of  im- 
posing the  compensation  as  a  perma- 
nent rent  or  increased  land  tax  upon  the 
majority  of  landed  estates,  a  nuilt-tax 
was  resolTcd  upon,  which  burdened 
persons  of  quite  a  different  sort.  This 
resolution,  even  supposing  %  state  of 
distress  had  ezisted  amonff  the  im- 
poverished gentry,  could  .hal44y  be 
rustifled,  and  was  passed  in  the  liVwer 
House  with  only  a  majority  of  tll%» 
The  whole  of  the  landed  estates  in  the 
country  were,  by  12  Charles  II.  c.  24, 
declared  to  be  held  ftom  that  time  forth 
in  free  and  eomman  eooage.  But  their 
liability  to  the  land-tax  and  parochial 
taxes  continued,  of  course,  as  hereto- 
fore. 
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pared  with  the  behaviour  of  the  republic  towards  the  **  delin- 
quents/' the  Bestoration  meant  to  remain  a  step  behind  in 
the  application  of  force ;  but,  with  the  systematic  consistency 
of  party,  the  present  majority  insisted  upon  expulsion  of  ite 
opponents  from  every  office  of  authority  in  both  Church  and 
State,  and  upon  a  purification  of  the  bureaucracy.  As  the 
majority  of  the  eivil  local  officials  were  corporation  officers, 
this  step  could  only  be  made  effectual  by  introducing  oaths  of 
office,  which  excluded  every  honest  opponent  from  holding 
office.  The  *^  Act  for  the  Regulation  of  Corporations  "  maJces 
a  confession  of  the  illegality  of  resistance  a  condition  of  being 
admitted  to,  and  also  of  continuing  in,  any  civic  office.  Those 
elected  to  serve  in  the  future  must,  besides,  have  received 
the  sacrament  according  to  the  rites  of  the  Anglican  Church 
within  the  year  before  their  admission  to  office.  In  like 
manner,  by  a  new  Act  of  Uniformity,  the  acceptance  of  the 
Anglican  Prayer-book  was  made  a  test  for  ecclesiastical 
offices,  in  order,  in  spite  of  solemn  assurances,  to  drive  away 
the  I^esbyterian  clergy  from  their  benefices.  When  the 
appointed  day  arrived,  two  thousand  clergymen  resigned  their 
places.  Every  ordained  clergyman  must  in  future  take  an 
oath  as  to  the  theory  of  non-resistance,  otherwise  he  is 
prohibited  from  teaching  in  schools,  and  is  even  forbidden  to 
reside  within  a  radius  of  five  miles  from  an  incorporated 
town.  Supplementary  police  laws  against  the  so-called  conr 
venticles,  that  is,  against  the  religious  service  of  Dissenters, 
and  laws  for  the  limitation  of  the  right  of  petition  and  for 
securing  a  stricter  censorship  of  the  press,  are  the  ordinary 
apparatus  of  a  political  reaction,  which  here  proceeds  spon- 
taneously from  both  houses  of  Parliament.  (2) 


(2)  The  seeond  Parliament,  also 
called  the  Long  or  PeMioner-ParUa- 
mentf  meets  on  the  8th  of  May,  1661, 
and  continne^  with  lone  adjonrnmentB 
and  proiogationB,  nntLT  the  24th  of 
Jannazy,  1679 ;  that  is,  almost  eighteon 
years.  At  the  commencement  of  this 
l*arliament  the  Bestoration  suddenly 
changed  into  an  immoderate  reaction 
against  the  former  republican  and 
middle  parties.  But,  as  is  always  the 
case,  the  war-cries  of  the  watchmen  of 
Sion  ring  out  loudest  in  Ghuroh  and 
State  when  there  is  no  longer  any 
danger  to  combat,  but  when  selfish- 
ness  begins  to  make  profit  of  the 
victory  that  others  haye  gained.  The 
Bestoration  was  iustifiable  from  the 
point  of  view  of  the  ruling  class,  in  so 
far  as  what  it  stroye  for  and  recoyered 
really  belonged  to  it    The  use,  which 


both  gentry  and  Established  Ghnreh 
in  a  passionate  party  spirit  begin  to 
make  of  their  regained  power  was  un- 
justifiable. Their  hate  appears  to  be 
implacable,  and  frames  one  persecuting 
measure  after  another.  The  Corpora- 
tien  Act  (18  Gar.  n.  a  12X  for  the 
purification  of  the  cinl  bureauoraoy 
and  fbr  the  pennanent  expulsion  of  all 
Dissenters  from  the  municipal  offices; 
the  Act  of  Uniformity  (13  and  14 
Gar.  XL  a  4),  more  seyere  than  that 
under  GharkiB  I.,  for  the  expulsion  of 
opponents  from  the  ecelesiastical  officea 
ana  benefices ;  the  press  and  censorship 
Acts  Q3  and  14  Oar.  H.  c  33;  16 
Car.  U.  c  7);  the  Act  against  oon- 
yentidee  (16  Gar.  11.  a  4 ;  22  Car.  IL 
c.  I).  But  the  deeply  framed  Test  Act 
(25  Car.  11.  c.  2),  which  contains  the 
rule  that  all  offices  of  authority  must 
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The  exaggerated  party  watchwords  of  the  Boyalists,  the 
violence  of  their  measures  against  all  opposition,  against  the 
press  and  the  rights  of  societies,  may  easily  cause  the  appear- 
ance of  retrocession  beyond  the  boundaries  of  parliamentary 
constitution.  And  thus  has  the  Restoration  been,  in  fact, 
frequently  considered,  though  very  erroneously.  In  spite  of 
all  the  indignation  against  the  Bevolution,  all  the  ostentation 
on  the  part  of  the  universities,  and  all  the  patriarchal  theories, 
the  fact  remained  that  the  Bestoration  meant  the  reinstatmg 
of  the  monarchy  by  the  wealthier  classes,  who  on  that  very 
account,  in  both  Upper  and  Lower  House,  assert  a  pretentious 
self-consciousness,  such  as  had  not  been  seen  in  England  since 
the  barons'  Parliament.  Notwithstanding  all  theories,  no 
single  advantage  which  had  been  gained  in  the  Bevolution 
was  siurendered  by  these  classes,  and  not  one  single  real 
parliamentary  right  acknowledged  in  the  struggle  with  Charles 
I.,  was  again  disputed.  The  watchword  ''Non-resistance," 
upon  which  so  much  stress  was  now  laid,  only  expresses  the 
royalist  theory  in  the  defensive,  very  different  from  the  positive 
claim  to  **  absolute  sovereignty,"  which  was  advanced  in 
former  days.  Just  as  little  could  the  established  ecclesiastical 
hierarchy  undo  the  fact  that  it  had  been  reinstated  by  the 
wealthy  classes,  and  not  vice  versa.  The  independent  hier- 
archical tendency  of  the  Episcopal  Church  broke  down  from 
that  time,  and  as  from  the  first  it  found  in  Charles  II.  no 
sincere  protector,  it  was  obliged  to  lean  upon  Parliament. 
Both  to  its  advantage  and  to  its  prejudice,  the  Church 
henceforward  was  again  interwoven  with  the  position  of 
the  ruling  class.  The  Bevolution,  in  spite  of  all  the  hatred 
which  it  had  left  in  its  train,  had  smoothed  the  way  of  parlia- 
mentary government.  The  firmness  of  character  displayed 
by  a  Hampden,  a  Pym,  and  an  Elliot,  and  the  unscrupulous 
determination  of  the  Puritan  champions,  had  left  behind  them 
the  universal  feeling  that  the  limits  of  the  royal  power  could 
not  in  future  be  overstepped  by  any  minister  without  danger 
to  his  life,  or  by  any  king  without  risking  his  throne.  Charles 
II.  and  his  ministers  were  thus  far  perfectly  agreed  as  to 
the  present  position  of  the  constitutional  question.  Within 
these  landmarks  of  the  constitution,  the  ultra-royalist  party 
could  be  allowed  to  have  its  own  way,  which  it  did  without 
making  any  attempt  to  tamper  with  the  foundations  of  the 
constitution.  In  considering  the  theoretical  principles  of  the 
party,  the  practical  ground  of  their  rights  was  never  for- 
gotten, least  of  all  in  the  Upper  House.  A  restoration  of  the 
monarchy  was  imderstood  to  mean  a  restoration  of  the  long- 
be  held  by  members  of  the  EstabiiBhed  to  the  court  idea  of  a  reconciliation 
Chnroh,  u  meant  as  a  oonnter-moye      with  the  papal  chair. 
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established  prerogatives  limited  by  the  estates  of  the  realm» 
as  they  had  existed  before  the  encroachments  of  the  Stuarts. 
Magna  Gharta,  the  Petition  of  Bight,  and  the  old-established 
constitutional  laws,  were  partly  by  word  and  partly  by  deed 
acknowledged  as  continuing  in  force.  (2*) 

Charles  the  Second's  Government  is,  in  so  far,  a  normal 
parliamentary  Government  in  the  more  modem  sense.  All 
the  le^slation  of  this  era  is  dependent  upon  an  indisputable 
majority  of  legally  elected  Parliaments.  No  attempt  was  made 
at  extraordinary  legislation  by  the  council;  an  insignificant 
ordinance  against  coffee  houses  was  even  recalled  on  account 
of  doubts  as  to  its  being  a  constitutional  measure.  Just  as 
indisputable  was  the  right  of  taxation ;  no  attempt  was  made 
to  raise  by  indirect  means  tolls,  benevolences,  and  forced 
loans.  Parliamentary  contrcd  of  the  administration  and  right 
of  impeachment  were  exercised  more  effectually  than  ever. 
Formal  enoroachmenta  on  the  part  of  the  executive  are  much 
rarer  than  under  the  Tudors.  The  possibility  of  such  pro- 
ceedings was  also  in  a  great  mteasure  removed,  for  even  the 
most  extravagant  supporters  of  the  divine  right  of  the  Crown 
and  of  non-resistance  did  not  desire,,  and  would  have  scouted 
the  idea  of  a  Star  Chamber  and  Court  of  Commission.  The 
institution  of  a  Court  of  High  Commission  was  expressly 
forbidden,  and  on  the  restoration  of  the  ecclesiastical  juris- 
diction, the  express  clause  was  inserted,  that  it  was  ''not 
the  intention  to  restore  that  court,  nor  to  give  validity  to 


(2*)  The  Parliamentary  hiBtorr  of 
this  period  in  its  intricate  details  is 
clearly  told  by  HaMam,  Const. 
History,  ii  c.  11, 12  (of.  Parry,  "  Par- 
liaments,"  pp.  533-587) ;  for  an  artistic 
description  of  its  complication  with 
England's  Ibreigpi  "relations,  cf.  Banke, 
vol,  iv.  p.  174,  to  Yol.  ▼.  p*  92.  The 
Long  Parliament  of  1661  is  the  hinge 
upon  which  the  question  turns,  whether 
party-passion  is  the  more  dangerous  in 
the  form  of  a  sovereign  legislative  or 
of  a  political  Government  not  limited 
by  law,  and  whether  a  system  of  party 
is  more  dangerous  in  its  effects  upon 
the  King  in  Parliament  or  upon  the 
King  in  CkmncU.  Party  legislation 
has  certainly  been  more  effective  in  its 
workings;  but  a  Government  by  law 
made  the  mistakes  of  the  legislation  se 
perceptible  even  to  the  dominant  party, 
that  it  was  inclined  to  make  concessions. 
8tiU  more  strongly  did  the  English 
self-government  work  in  this  direction. 
In  the  sphere  of  the  community  unjust 
and  oppressive  laws  were  felt  in  a  much 
greater  degree  tlum  in  a  disciplined 


army  of  effidah.  Here  lay  a  main  zooi 
of  the  opinions  that  only  slowly  changed 
in>  the  course  of  the  Long  Parliament 
In  the  life  of  the  cecmties,  towns  and 
parishes,  ttie  dominant  class  evolved 
from  within  itself  a  spirit  of  modern^ 
tion,  which  an  unprkioipled  monavohy 
did  not  understuid  how  to  spieaa 
about  itself.  The  long  duration  of 
Parliament  was  originally  intended  to 
secure  to  the  royalist  jpartv  the  fuU 
fruits  of  its  influence.  Bat  m  the  oob- 
soiousness  of  this  security  ooUisioBa 
very  soon  began  between  the  Upper 
ana  the  Lower  Houses.  In  the  yean 
1667-1670  party  spirit  reached  its 
taming  point.  From  that  time  forward 
the  schisms  gradually  lead  to  a  modem- 
tien,  to  whiMi  the  bye-electionB,  whkli. 
had  become  necessary  after  seventeea 
years,  also  conduce.  At  the  close  the 
retrospect  of  numerous  impeachmenti 
of  ministers  and  important  laws  for  the 
protection  of  personal  liberty  presents 
a  striking  contrast  to  the  foelinga 
evinced  at  the  beginning. 
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the  Canons  of  1640^  nor  to  extend  the  authority  of  the 
Church." 

And  yet^  as  is  generally  acknowledged,  since  the  days  of  the 
dishonourable  John,  England  had  not  been  worse  governed 
than  in  this  period  of  a  normal  parliamentary  and  ecclesias- 
tical constitution.  The  true  position  of  the  kingdom,  which 
certainly  more  than  ever  needed  a  royal  mode  of  government, 
was  that  the  upper  classes,  restored  to  the  possession  of  their 
influence,  only  make  use  of  this  power  for  the  systematic 
persecution  of  their  opponents  in  both  Church  and  State. 
This  phenomenon  was  not  new,  but  whilst  formerly  it  had 
afifected  a  few  individual  persons  of  high  standing,  it  was 
now  with  legal  consistency  directed  both  against  parties  and 
classes.  It  had  formerly  its  chief  seat  in  the  Upper  House ; 
but  now  pre-eminently  in  the  Lower.  But  just  in  this 
point  was  seen  how  much  the  centre  of  gravity  of  con- 
stitutional rule  now  began  to  move  towards  the  Lower  House, 
and  how  much  more  dangerous  the  influence  of  parties  could 
be  upon  the  legislation  and  administration  in  a  factious 
elective  assembly. 

There  certainly  was  still  a  powen  which  could  put  a  check 
upon  these  party  practices.  The  King,  personally  popular 
and  influential,  was  again  in  a  position  to  exert  his  royal 
right  of  protection  in  favour  of  the  weaker  party,  and  to 
regain  the  true  rights  of  royal  Government, — being  all  the 
more  urgently  called  upon  to  do  so,  as  he  owed  his  throne 
quite  as  much  to  the  persecuted  middle  party  as  to  the 
persecuting  party.  What  was  required  was  the  granting  of 
the  solemnly  assured  protection  both  in  Church  and  State 
to  a  party,  which  as  a  majority  in  the  Lower  House  in 
December,  1648,  and  which  as  the  last  remnant  of  the  Upper 
House  in  the  January  of  1649,  had  manfully  supported  the 
rights  of  the  Crown  and  the  person  of  the  King  in  spite  of 
the  violent  action  of  the  army.  But  for  the  second  time  at 
a  crisis  we  discover  the  true  spirit  of  the  Stuarts.  Ignoring 
his  royal  vocation,  Charles  II.  once  more  discharged  his  God- 
appointed  office  with  a  degree  of  frivolity  and  falseness  that 
has  never  been  equalled  in  English  history.  With  captivating 
manners^  but  at  neart  empty,  unconscientious,  and  immoral, 
this  Stuart  used  the  throne  primarily  as  a  means  of  joviality 
and  pleasure.  During  his  rule,  which  lasted  twenty-five 
years,  the  historian  vainly  looks  for  a  trait  of  royal  apprecia- 
tion of  the  Church  or  the  State,  of  institutions  or  of  men. 
As  he  dishonoured  the  service  of  the  Church  by  frivolous 
witticisms,  so  he  degraded  the  peerage  by  his  six  bastards 
whom  he  raised  to  the  ducal  dignity;  and  thus  the  parties 
of  the  Upper  and  the  Lower  House  were  only  important  in 
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his  eyes  according  as  they  affected  his  comfort.  The  extreme 
selfish  proceedings  of  the  royalists  and  their  press  he  endea- 
voured at  times  to  stave  off  from  his  person,  as  troublesome 
to  him.  Later,  any  criticism  on  the  conduct  of  his  court  was 
obnoxious  to  him  ('Hhat  a  set  of  fellows  should  inquire  into 
his  conduct "  (Burnet).  But  the  thought  of  the  more  serious 
duties  of  the  Grown  never  occurred  to  him.  He  let  factions  and 
ministers  rise  and  fall  or  be  impeached,  while  he  trafficked 
with  English  interests  to  fill  his  coffers.  The  only  faith 
that  we  can  discover  in  his  mode  of  action,  is  the  faith  in  the 
hereditary  nature  of  the  Crown ;  the  only  dread,  the  thought 
of  re-aw£Jiening  the  Puritan  opposition.  Whilst  Charles  L 
politically  undermined  the  belief  in  the  Crown,  Charles  IL 
undermined  it  morally.  The  deficiencies  in  the  constitution, 
owing  to  which  such  a  mode  of  Government  was  rendered 
possible,  will  be  seen  &om  the  following  chapter.  (8) 


(S)  Tha  later  short  ParliamentB  of 
Charles  II.  are  contemporary  with  the 
oontroversy  to  be  disoussed  bek>w 
(Chap,  xlu.)  as  to  the  Protestant  sao- 
oeesion. 

The  third  Parliament  lasts  from  the 
6th  of  March  until  the  12th  of  July, 
1679,  and  is  ohazaoterised  by  the 
violent  feelings  displayed  in  both 
Houses,  and  by  the  bill  touching  the 
exclusion  of  the  Buke  of  York  from  the 
succession,  which  haying  been  adopted 
in  the  Lower  House  by  207  agaio<t  128 
votes,  brings  about  firatly  the  adjourn- 


ment and  then  the  dissolution  (Banke^ 
V.  93-111). 

The  fourth  ParliamefU  (from  the  17t]t 
of  October,  1680,  until  the  18th  of 
January,  1681),  was  again  ohaiacteriied 
by  vehement  resolutions  passed  against 
the  Papists,  against  the  memben  of 
the  Privy  Council,  and  against  the 
succession  of  the  Duke  of  York. 

The  flfth  Parliament  (from  the  21st 
to  the  28th  of  Maroh,  1681),  was  dosed 
after  the  second  reading  of  the  ex- 
clusion bill  in  the  Ix>wer  Hoose 
(Ranke,  v.  138-179). 
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CHAPTEB  XLI, 
^jbe  Htng  in  QDountfl  anil  ^  Wiitii  in  ^atliamtnt 

With  the  Bestoration  the  old  stracture  of  the  State  is  again 
Bet  up.  The  King  is  again  surrounded  by  his  smaller  and 
larger  circle  of  councillors ;  but  in  this  period  a  change  occurs 
in  their  mutual  relations,  to  the  prejudice  of  the  Grown  and 
to  the  advantage  of  Parliament. 

I.  ^Iie  ^ttbg  (iDottnttl  is  revived,  as  a  natural  result  of 
the  restoration  of  the  Grown.  It  again  consists  of  the  great 
officers,  lords  and  ''  others,"  whom  the  King  summons  to  it. 
The  great  functionaries  continue  as  enumerated  in  the  rules 
of  precedence  issued  by  Henry  VIU.  At  their  head  is  still 
the  Lord  Chancellor  who,  since  Lord  EUesmere  (1608),  is 
more  frequently  elevated  to  the  hereditary  peerage. 

The  Lord  Treasurer  passes  into  the  new  position  of  a  direct- 
ing minister  of  State  and  finance.  Under  Gharles  II.,  the 
Treasury,  in  the  character  of  the  supreme  financial  control, 
becomes  permanently  separated  from  the  old  Exchequer  in  its 
capacity  as  a  general  depository  of  revenue.  The  Treasury 
receives  a  new  location  in  the  Gock-pit,  whence  decrees, 
orders,  reports  and  instructions  proceed ;  the  personal  appear- 
ance of  the  Treasurer  in  the  Exchequer  ceases  from  this  time* 
Under  the  influence  ^of  the  party-system  the  custom  is  also 
introduced  of  dissolving  the  office  into  a  commission  of  several 
persons,  (a) 

Under  Gharles  I.  a  special  Lord  President  of  the  Council 
was  appointed;  ^Gharles  II.  had,  in  the  interest  of  personal 
rule,  left  the  office  unoccupied,  imtil  in  1679  it  became 
permanent. 

To  the  great  offices  of  State  is  now  added  also  that  of 
Master  of  the  Ordnance,  for  the  management  of  munitions  of 

(a)  The  Lord  Treasurer  in  this  cen-  to  tlie  financial  department  is  a  general 

tury  frequently  appears  as  the  leading  excise  office,  similar  to  that  which  was 

minister.    But  at  intervals  the  admin-  first  formed  in  1643  by  the  Long  Par- 

istration  of  the  office  is  carried  on  by  a  liament.    Bv  12  Charles  11.  cc.  23,  24, 

commissioner,  as  in  1612, 1618, 1635,  the  excise   oeoomes   an  ordinary  tax 

1641,   1654,  1658,  1659,  1660,  1667,  under  a  chief  excise  office  in  London. 
1679, 1684,  and  1687.    A  new  addition 
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war^  the  head  of  which  since  1608  received  the  title  of  general; 
after  the  Restoration,  the  office  was  regarded  as  a  ministerial 
office,  and  by  warrant  of  1688,  constituted  in  the  way  in 
which  it  has  remained  until  our  own  times,  (b) 

More  and  more  important  does  the  office  of  the  two  Secre- 
tariea  of  State  appear,  under  Charles  II.  with  separate  ad- 
ministrative departments.  From  them  there  further  becomes 
separated  off  in  1666  a  Secretary  at  War,  for  the  financial 
administration  of  the  army,  in  a  somewhat  subordinate 
position,  (c) 

The  stat.  16  Charles  I.  c.  10,  touching  the  abolition  of  the 
Star  Chamber,  is  significant  as  affecting  the  position  of  the 
council.  As  no<  constitutional  experience  failed  to  produce  its 
effect  upon  Parliament,  the  Bestoration  did  not  seek  to  revive 
the  Star  Chamber,  which,  in  the  significant  words  of  the  stat. 
16  Charles  I.  c.  10>  bad  now  lost  all  remnants  of  adminis- 
trative justice.  The  law  declares  the  Star  .Chamber  and  every 
tribunal  of  equal  or  similar  jurisdiction  to  be  illegal,  denies 
all  jurisdiction,  power,  or  authority  of  the  council  in  all  the 
hitherto  customary  forms  (below,  dhap.  xlviii.)>  and  threatens 
every  official  with  heavy  penalties,  who  shall  take  part  in  an 
attempt  to  renew  that  jurisdiction.  These  powers  were  hence- 
forward exercised  by  the  King's  Bench,  so  far  as  they  cocila 
be  derived  from  a  superintendence  of  the  eourts  of  law  and 
the  magisterial  jurisdiction;  but  for  the  most  important 
extraordinary  cases  the  only  method  of  procedure  was  by 
private  bill,  biU  of  pains  and  penalties,  restitution,  etc.,  which 
shows  that  these  extraordinary  powers  have  passed  from  the 
King  in  council  to  the  King  in  Parliament.  An  important 
motive  for  retaining  a  corporate  form  of  council  was  thus 
actually  removed.  For  mere  deUberative  functions,  the  insti- 
tution of  smaller  committees  could  not  appear  inappropriate. 
Even  under  Charles  I.  the  beginning  had  been  made  by  a 
Council  of  War  and  a  Foreign  Committee,  At  the  commence- 
ment of  the  Bestoration  it  was  intended  to  form  a  number  of 


(b)  The  OrdnAnoe  Office  18  coxmeoted 
with  the  attempts  of  the  BtuartB  to 
introduce  a  etanding  army.  The  war- 
rant of  1688,  places  at  the  head  a 
M<uier-Oener<d  of  Hie  OrdnanM,  under 
him  a  lieutenant-general  and  four  high 
officers,  and  in  tnis  manner  the  ord- 
nance office  continued  down  to  1854. 
The  standing  army  (the  so-called 
guards)  who  were  retained  after  the 
Kestoration,  amounted  at  first  to  only 
about  5000  men;  but  in  1685  the 
number  was  increased  to  8700,  with  an 
additional  7000  in  Ireland.  (As  to  the 
newly  organized  military  system  of  the 


*  Restoration,  of.  Mow,  Chapter  xliiL). 

(o)  The  €^  of  Secretary  of  StaU 
also  hasnow^till  a  somewhat  fluctu- 
ating form.  Whilst  Elizabeth  had, 
during  the  last  years,  kept  Sir  William 
Oeoil  as  a  sole  Secretary  of  State ;  in 
the  years  1616,  1617,  we  meet  with 
even  three  Secretaries  of  State ;  after 
this  time  two  is  the  regular  number. 
There  still  continue  reminisoences  of 
the  former  less  important  office  of 
cabinet  counsellor.  Under  the  Restora- 
tion their  position  as  full  mbiisters  of 
State  is  indisputable. 
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special  adminiBtrative  departments.  A  document,  probably 
of  a  date  shortly  after  1660,  is  preserved  in  the  Record  OfEioe, 
which  gives  a  list  of  the  proposed  committees. 

1.  A  committee  ol  foreign  affairs ^  including  the  correspond- 
ence with  the  magistrates  and  other  county  ofEicials. 

2.  A  committee  for  the  Admiralty ^  military y  ajiA  fortification 
business,  etc.,  so  far  as  they  are  adapted  for  the  council. 

8.  A  committee  of  petitions  of  complaint  and  grievance^  ex- 
cluding those  of  a  purely  private  nature. 

4.  A  committee  for  commercial  affairs,  particularly  for  the 
colonies,  including  Scotland  and  Ireland. 

The  Secretaries  of  State  are  to  form  part  of  all  the  com- 
mittees. Besides  these  established  committees,  extraordinary 
affairs,  needing  special  deliberation,  were  to  be  treated  by 
specially  appointed  committees, ''  as  was  hitherto  customary." 
Such  committees  were  to  present  written  reports  to  the  King, 
to  be  laid  before  his  Majesty  at  the  next  sitting  of  the  council. 
Of  these  projected  departments  only  one  council  board  was 

!)raotical  at  that  time,  which,  under  the  name  of  a  department 
or  foreign  affairs,  really  discharged  the  whole  business  of 
Oovemment.  But  after  the  foil  of  Clarendon,  all  was  merged 
in  the  diffuse  cabinet  Government  of  Charles  II.  The  com-  . 
mittee  remained  only  a  name  for  the  confidential  transaction 
of  more  important  affairs  in  the  King's  cabinet,  which  soon 
afterwards  received  the  name,  and  assumed  the  character  of 
the  *'  Cabal."  Of  the  remaining  committees  only  a  Board  of 
Trade  attained  a  definite  form.  After  Cromwell's  commercial 
policy,  it  was  not  thought  right  to  refuse  trade  and  the 
colonies  a  certain  degree  of  stable  administration.  By  patent 
of  the  7th  of  November,  1660,  a  council  accordingly  was 
created  for  the  general  state  and  condition  of  trade,  and  by 
patent  of  the  1st  of  December,  1660,  a  council  of  foreign  plan^ 
tations,  partly  with  the  functions  of  a  minister  of  the  colonies ; 
in  1660  both  were  combined  in  a  council  of  trade  and  planta^ 
tions.  In  1675,  however,  this  department  was  again  dissolved, 
and  it  was  not  until  1696  that  a  new  Board  of  Trade  was 
formed. 

II.  ^e  WifftX  f^OUSe,  in  which  the  bishops  again  take 
their  places,  on  the  20th  of  November,  1661,  assumes  an 
altered  character,  owing  to  the  large  increase  in  the  temporal 
peerage.  Under  James  I.  the  number  of  the  peers  had  been 
doubled,  and  at  the  close  of  the  period  it  was  trebled.  The 
higher  dignities  conferred  on  peers,  and  the  new  creations  are 
computed  at  98  under  James  I.,  180  under  Charles  I.,  187 
under  Charles  II.,  11  under  James  II. ;  altogether  876  under 
the  Stuarts,  against  146  during  the  period  of  the  Tudors* 
James  L  created  62  new  peers,  Charles  I.  69,  Charles  II.  64, 
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James  II.  8  (May,  "Const.  Hist.,"  c.  6) — altogether  198, 
against  which  were  to  be  set  off  99  extinct  peerages.  James  I. 
for  some  time  even  sold  the  dignities  of  baron,  viscotmt,  and 
earl  for  the  respective  sums  of  £10,000,  £16,000,  and  £20,000. 
These  lords  are  no  longer  like  the  nobility  of  the  Middle  Ages; 
they  are  the  heads  of  the  gentry,  who  conduct  the  internal 
administration  of  the  country,  whose  permanent  position  in 
the  office  of  justices  of  the  peace  and  the  county  mUitia  politi- 
cally elevated  and  morally  reinvigorated  the  peerage  from 
below.  As  early  as  James  I.,  recognition  had  been  obtained 
for  the  principle  that  a  peer  must  be  summoned  for  each  par- 
liamentary session ;  the  position  of  the  Upper  House  as  the 
supreme  tribunal  in  the  land  is  thus  re-established  and 
strengthened.  In  the  civil  wars,  with  insignificant  fluctua^ 
tions,  the  attitude  of  the  lords  on  both  sides  was  dignified  and 
commanded  respect.  They  successfully  vindicated  their  posi- 
tion as  depositaries  of  the  law  of  the  land,  on  the  2nd  of 
January,  1649,  when  the  peerage,  in  spite  of  the  onslaught 
of  the  army  after  the  King's  condemnation,  showed  its  courage 
by  unanimously  rejecting  the  resolutions  of  the  Lower  House. 
From  the  time  of  the  Bestoration  onwards  the  peerage  proved 
itself  the  permanent  organ  of  the  ruling  class ;  at  first,  it  is 
true,  going  with  the  ultra-royalist  current,  but  soon  again 
appearing  at  the  head  of  the  opposition.  By  the  numerous 
new  creations  of  this  period,  fresh  energy  and  fresh  influence 
flowed  from  decade  to  decade  from  the  counties  into  the  Upper 
House,  which,  in  the  time  of  corruption  and  party  intrigues, 
was  the  first  to  restore  a  moral  support  to  Parliament,  and 
gained  a  paramount  influence  by  the  continual  ministerial 
changes.  The  peerage  has  now  become  the  moderating 
element  for  the  protection  of  the  constitution,  in  the  face  d 
vehement  party  clamouring  for  change.  (2) 


(2)  The  confititution  of  the  Upper 
House  changes  its  character  owing  to 
the  very  numerous  creations  of  peers. 
The  peerage,  which  under  Elizabeth 
was  held  with  a  tight  hand,  appears 
under  James  L  to  be  visibly  increasing. 
Id.  4  James  I.  writs  of  summons  are 
directed  to  one  marquis,  22  earls,  three 
viscounts,  and  46  barons.  A  generation 
lat«r  writs  to  the  Long  Parliament  are 
issued  to  one  duke,  one  marquis,  63 
earls,  five  viscounts,  54  barons,  two 
archbishops,  and  24  bishops;  tlie  whole 
number  has  thus  increased  to  150 ;  the 
temporal  peerage  has  already  almost 
doubled.  To  the  Long  Parliament  of 
Charles  U.  in  1661,  there  were  sum- 
moned five  dukes,  four  marquises,  56 
earls,  eight  viscounts,  and  69  barons ; 


the  number  of  the  temporal  peers  alone 
is  now  142.  In  81  Gar.  n.  tiie  whole 
number  (including  fourteen  minors  and 
seven  recusants)  is  181,  and  in  1  Jamei 
II.,  178.  The  number  of  the  bishopi 
(26)  remains  unchanged.  The  founda- 
tion of  the  power  of  these  new  peen  bei 
in  the  county  self-govemmeni,  lusd  in 
their  pre-eminent  position  in  tiie  local 
military  and  police  administration,  (o 
which  their  position  as  hereditary  coun- 
seUors  of  the  Crown  oorresponds  in  the 
central  administration.  With  the  ndi- 
oal  abolition  of  aU  the  remains  of  fea- 
dalism  by  12  Car.  II.  24,  their  newer 
position  appears  stUl  more  ujialloyed 
and  decided.  In  22  Car.  II.  the  King, 
renewing  an  old  custom,  again  begss 
to  take  part  personally  in  the  proceed- 
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III.  'Snbe  Hotnet  I^OUSe,  daring  the  period  of  the  Stuarts, 
experienced  only  trifling  changes  in  its  constitution  by  the 
admission  of  the  county  palatine  of  Durham,  and  by  another 
increase  in  the  representation  of  the  boroughs.  In  the  Par- 
liaments of  the  Bepublic,  the  towns,  from  possessing  four- 
fifths  of  the  votes  in  England,  had  been  reduced  to  one-third, 
but  were  now  again  represented  in  greater  number  than 
before.  After  the  Eestoration,  country  gentry.  Church,  and 
Crown  aU  agreed  to  keep  down  the  spirit  of  independence  that 
was  showing  itself  in  the  middle  classes  of  the  towns.  The 
Corporation  Act  (18  and  14  Car.  II.  c.  2),  sufEiced  for  this 
purpose  for  a  number  of  years.  But  during  the  Long  Parlia- 
ment of  Charles  II.,  opposition  in  this  quarter  was  again  dis- 
cernible in  the  several  by-elections.  Thus  situated,  Charles 
II.,  in  1681,  resolved,  in  the  interest  of  court  influence,  still 
further  to  cripple  the  constitution  of  the  boroughs.  By  the 
writ  of  quo  warra/nto  the  new  principle  of  a  "  forfeiture  of  the 
municipal  constitutions  "  was  applied  in  cases  of  abuse  or 
informality.  The  charters  were  cancelled  in  great  numbers, 
to  be  replaced  by  new  ones  of  an  oligarchical  nature*  James 
II.,  continuing  this  campaign,  created  everywhere  small  select 
committees,  which,  like  the  civic  ofEices,  were  to  be  revocable 
at  the  pleasure  of  the  Crown.  In  London  alone,  Jeffreys 
robbed  1900  enfranchised  freemen  of  their  suffrage,  and  was 
nevertheless  blamed  by  the  King  for  not  making  a  more  tho- 
rough clearance.  In  a  few  years  200  new  charters  of  this 
description  were  issued.  Including  the  mutilated  municipali- 
ties, the  number  of  members  for  England  and  Wales  after 
the  restoration  was  512.  (8) 


ingB,  without,  howeyer,  enhancing  the 
dignity  of  the  piooeedings  by  his  high 
presence. 

(3)  The  conBtitntion  of  the  Lower 
House  was  increased  under  James  L 
h^  twenty-seyen,  under  Charles  I.  by 
eighteen,  and  under  James  IL  by  six 
members.  The  ezcesdve  number  of 
borough  representatives  had  for  cen- 
turies been  a  legislatiye  problem.  It 
had  arisen  at  a  time  when  the  Commons, 
as  yet  in  a  subordinate  position,  as- 
sembled principally  to  Yote  the  taxes. 
The  Lower  House  was  now  a  corporate 
unity,  the  members  of  which,  after 
long  poUtical  struggles,  had  for  a  long 
time  considered  themselves  no  longer 
merely  as  delegates  of  their  constituen- 
cies, but  of  the  whole  coimtry.  With 
the  Stuarts  begins  a  general  tendency 
.to  a  transforojation  of  the  municipal 
communities  by  incorporation.  Even 
James  I.  oonddered  a  social  organiza- 


tion and  creation  of  close  boroughs  a 
very  **  politic"  measure,  and  in  the 
twelfth  ^ear  of  his  reign,  when  Dun- 
f;annon,  m  Ireland,  was  made  a  borough, 
it  was  declared  by  his  judges  that  tike 
King  could  by  his  charts  so  incorporate 
the  dty  in  the  form  of  select  classes  and 
a  commonalty,  that  the  whole  body  had 
the  right  to  send  members  to  Parliament, 
whilst  the  exercise  of  the  right  was  at 
the  same  time  confined  to  the  select 
classes.  After  this  fashion,  under 
James  I.  and  Charles  I.,  seventeen  old 
boroughs  were  reinstateii  in  their  lost 
parliamentary  franchise ;  and  four  new 
parliamentary  boroughs  were  created. 
The  Parliament  itself,  which  since 
James  L  had  gained  the  exclusive 
right  of  deciding  its  own  electioDs, 
now  also  acknowledges  in  a  resolution 
of  committee  of  the  year  1623  the  priur 
oiple  that  a  limitation  tp  a  narrower 
circle  of  electors  could  validly  take 
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Apart  from  this,  the  constitutional  straggle  greatly  elevated 
the  self-reliance  of  the  Commoners.  The  local  goTemment 
system  became  consolidated  in  the  parishes,  and  allowed  the 
middle  classes,  who  took  part  in  it,  to  exercise  a  stronger 
influence  upon  the  parliamentary  elections.  Besides  this, 
the  enormous  suppression  of  the  poorer  electors  in  the  munici- 
pal constituencies  by  the  new  corporation  charters  assimilated 
the  relations  in  town  and  country  to  each  other  in  favour  of 
a  uniform  influence  of  the  gentry  m  both  borough  and  county. 
The  great  extension  of  the  magisterial  office  especially 
strengthened  the  legitimate  influence  of  the  gentry,  began  to 
level  the  difference  between  the  greater  and  lesser  nobility, 
and  to  give  to  the  whole  of  the  more  highly  educated  and 
wealthier  classes  the  common  feeling  of  a  dominant  class.  In 
the  intellectual  life  of  the  people  the  internal  effect  of  the 
Beformation  was  now  everywhere  manifest.  It  is  accordingly 
easy  to  understand,  how,  after  the  Bestoration,  the  House  of 
Commons  was  enabled  to  proceed  with  an  amount  of  self- 
reliance  till  then  unknown.  During  its  eighteen  years'  dura- 
tion, the  Parliament,  much  against  Charles  the  Second's 
intentions,  had  educated  a  body,  the  most  illustrious  members 
of  which  felt  themselves  the  equals  in  political  experience  and 
social  position  of  many  of  the  peers  recently  created  from 
among  themselves.  Thus  may  be  explained  the  numerous 
disputes  between  the  two  Houses  concerning  competence  and 
etiquette. 

With  respect  to  the  finances,  the  influence  of  the  Lower 
House  appears  materially  enhanced.  In  1626,  the  Commons 
succeeded  in  establishing  their  precedence  in  the  question  of 
money  bills,  with  regard  to  which  they  figure  as  the  solely 
voting   part  of   the  legislature.      This  claim  was    furth^ 


place  by  ^presoription  and  onstom, 
whereof  the  memory  of  man  nmneth 
not  to  ihe  oontrary."  In  another 
direotion,  in  a  celebrated  committee  of 
the  year  1640,  under  the  presidency  of 
Serjeant  Glanyille,  the  old  maxim  that 
eyery  one  paying  soot  and  bearing  lot 
was  entitled  to  the  franchise,  was  again 
recognized  to  be  the  regular  rule,  and 
appUcable  in  every  doubtful  case.  After 
the  experiences  of  the  revolutionary 
period  the  question  had  now  become 
a  highly  important  one  which  on  aU 
sides  now  began  to  be  estimated  aright. 
The  municipal  elections  opened  to  the 
landed  gen1a7  in  their  magisterial  and 
social  position  an  almost  greater  per- 
sonal influence  than  the  county  elec- 
tions, yet  not  to  every  gentleman,  but 
only  to  §uoh  as  to  ^  certain  extent 


respected  the  interests  of  the  towne 
and  their  feelings,  and  endeavoured 
to  win  them  over.  They  remain  ac- 
cordingly the  chief  hearth  of  political 
and  dissenting  opposition,  from  which 
the  provincial  opposition  drew  its  chief 
strength.  Instead  of  a  reform  the 
Grown,  however,  only  gives  them  the 
mutilation  of  the  right  of  sufErage  by 
charters  framed  upon oligarchicallineB. 
Moreover,  it  was  reserved  to  the  Crown 
to  make  changes  from  time  to  time  in 
the  new  charters,  at  its  pleasure,  tluoogb 
Government  commissioners.  Instead  ol 
restoring  a  self-relying  and  independent 
citizenship  on  lines  analogous  to  those 
of  the  county  system,  the  Stnarte  prao* 
ticed  their  kiiigcnift  even  upon  the 
towns. 
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strengthened  by  the  abolition  of  the  hereditary  feudal  revenue 
of  the  King.  The  concentration  of  the  whole  of  the  direct 
State  taxes  by  a  uniform  assessment,  combined  with  the  new 
requirements  of  the  State  and  the  army,  but  most  especially 
the  bad  financial  economy  under  Charles  II.,  conduce  to  a 
constant  extension  of  the  right  of  voting  the  money  bills. 
After  1664  tenths  and  fifteenths  are  no  more  mentioned,  but 
the  old  republican  mode  of  assessing  land  and  income  tax  in 
concreto  is  again  resorted  to ;  Cromwell's  rectification  of  the 
tax-rating  and  assessment  lists  was  accordingly  retained. 
Into  this  thorough  taxation-assessment,  ecclesiastical  property 
was  likewise  drawn.  Since  the  special  money  grants  of  the 
clergy  had  long  since  lost  their  peculiar  character,  it  was  only 
a  somewhat  delayed  consequence,  that  the  outward  form  also 
of  the  grant  in  Convocation  was  in  1664  abolished  by  means 
of  a  simple  agreement  between  the  Lord  Chancellor  and  the 
archbishop,  in  return  for  which,  as  a  matter  of  course,  the 
right  of  sufiErage  in  parliamentary  elections  was  conceded  to 
the  clergy  by  virtue  of  their  freehold  tenure.  By  16  and  17 
Car.  n.  c.  1  the  parliamentary  subsidies  were  for  the  first 
time  raised  according  to  this  new  system.  The  long  labour 
of  reuniting  the  clergy  with  the  laity  had  involuntarily  at- 
tained this  result.  Still  more  durable  was  the  influence  of 
the  Lower  House  owing  to  the  introduction  of  the  so-called 
appropriation  clauses  into  the  money  bills.  Amid  all  the 
intrigues  of  the  court  and  of  parties,  a  change  was  effected 
by  17  Car.  11.  c.  1^  according  to  which  a  clause  of  expenditure 
is  annexed  to  the  money  grant,  by  which  the  Lower  House 
assumes  the  control  of  the  expenditure-budget  of  the  State, 
and  thus  gains  a  less  apparent  but  a  permanent  influence 
upon  the  course  of  politiccJ  administration.  (8*) 


(S*)  Oddly  enonglk  ibis  change  iQ 
Ihe  budget  was  brought  about  by  the 
aid  of  an  intrig^ie  at  oouzt.  Sir  George 
Downing,  one  of  the  tellers  in  the  Ex- 
chequer, suggested  to  Charles  IL  that 
a  proviso  should  be  added  to  the  im- 
pending bill  of  supply,  **  that  all  moneys 
to  be  raised  by  the  biU  should  be  ez- 
clusiyely  applied  to  the  purposes  for 
which  they  were  yoted."  Bf  this 
means  the  disposal  of  supplies  would 
be  taken  firomthe  Lord  High  Treasurer, 
and  the  King  would  be  enabled  person- 
ally to  conduct  the  business  of  me  Exp 
«heqner,.so  that  the  £«zcheqn6r  would 
at  once  afford  the  best  opportunity  for 
investing  moneys,  and  in  consequanoa 
would  become  the  greatest  bank  in 
Enrope.  This  was  connected  with  the 
•ustom  of  raising,  for  the  current  needs 


of  the  Gk>Temment,  loans  fimn  bankera 
(at  that  time  the  Qoldsmiths'  company, 
in  London),  upon  the  personal  credit 
of  the  King  and  the  Lord  Treasurer. 
The  King  probably  wished  by  this 
clause  to  evade  the  obligation  of  em-, 
ploying  the  moneys  voted  for  the  re- 
payment of  such  advances.  The  minis- 
ters strove  to  get  the  dangerous  in- 
novation annulled  ('*Life  of  Claren- 
don," continuation^^  p.  815,  ieq,) ;  but 
the  biU  had  already  passed  the  Lower 
House,  and  thouglk  it  was  delayed  by 
the  Lords,  it  could  not  be  thrown 
out,  without  risking  the  whole  vote 
(£1,250,00(^).  The  King  accordingly 
declared  that  the  clause  nad  been  pro- 
posed with  his  sanction,  and  the  Act 
(17  Car.  II.  c.  sec.  5)  really  passed  with 
the  proviso,  that  a  separatis  aooonnt 
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It  is  characteristic,  that  both  Houses,  when  at  the  height 
of  their  loyalty,  are  bent  with  a  hitherto  unheard  of  zeal  upon 
establishing  and  enlarging  their  personal  privileges.^  In 
15  Charles  11.  the  House  recurred  to  the  unconstitational 
criminal  proceedings  taken  against  Sir  John  Elliot  and  fais 
associates.  With  the  complete  concurrence  of  the  Upper 
House,  the  judgment  delivered  at  that  time  by  the  King's 
Bench  was  declared  null  and  void,  and  the  unconditional 
irresponsibihty  of  the  members  for  their  speeches  and  pro- 
cedure in  the  House  was  recognized  by  express  resolution 
(Hatsell,  "  Preced.,"  i.  pp.  86,  208  aeq.,  261  aeq.).  Liberty  of 
speech  has  since  that  time  never  again  been  called  in  question. 

The  relation  of  the  Crown  towards  the  greatly  increased 
pretensions  of  Parliament  was  in  no  wise  so  favourable  as  the 
ultra-royalist  theories  led  men  to  expect.  However,  in  spite 
of  the  abolition  of  the  Star  Chamber  and  the  Court  of  High 
Commission,  there  was  still  many  a  loo|)hole  for  the  effectual 
exercise  of  the  King's  influence  in  his  spuitual  supremacy  and 
temporal  prerogatives;  by  the  appointment  of  the  council 
and  the  judges  of  the  realm,  and  by  other  rights  of  appoint- 
ment in  both  Church  and  State,  by  grants  of  favours,  by 
personal  influence  with  the  members  of  both  Houses,  and 
with  important  local  ofEicials.  The  future  of  the  monarchy 
depended  upon  the  use  which  it  made  at  this  time  of  its  per- 
sonal rights.  But  Charles  H.,  fatally  misjudging  the  future, 
exercised  these  rights  in  a  manner  which  has  covered  his 
name  with  everlasting  obloquy.  The  narrower  the  sphere  of 
a  possible  use  of  the  royal  prerogatives  had  become,  the  more 
unconscientiously  was  it  exercised  by  Charles  II.  and  James  11. 

1.  The  right  of  appointment  vested  in  the  cotmcU  leads  in  the 
hands  of  Charles  II.  to  the  transformation  of  an  honourable 
council  of  ministers  into  an  unprincipled  cabinet.  Jamee  I. 
had,  after  the  death  of  Elizabeth's  old  ministers,  abandoned, 
the  custom  of  the  continuous  transaction  of  State  business  in 
the  council  in  order  to  enforce  his  private  ideas  with  respect 


should  be  kept  of  the  moneys  raised  in 
aooordanoe  with  this  act,  distinct  from 
the  King's  other  revenue,  ''and  that 
no  moneys  leviable  under  the  act  should 
be  issued  out  of  the  Exchequer  during 
the  war,  but  by  order  or  warrant,  men- 
tioning that  they  were  payable  for  the 
sendee  of  the  war."  tn  the  ensuing 
year  the  Oonmions  again  voted  the  sup> 
plies  with  the  same  disagreeable  pro- 
viso, to  which  the  King  agreed  with  a 
bad  grace,  and  promised  to  appoint  a 
commission  under  the  great  seal,  which 
was  indeed,  pro  forma  appointed.  But 
in  the  ensuing  year  was  passed  the  stat. 


19  Oar.  n.  0.  9,  *«an  Act  for  takinip 
the  accounts  of  the  several  sums  theram 
mentioned,"  by  which  the  Lower  Hooaa 
effectually  secured  a  power  that  had 
been  occasionally  ezeroLBed  in  the 
fifteenth  century,  of  flXMnining  jj^to 
the  special  application  of  the  publio 
revenue,  and  thus  exercising  the  right 
of  iointly  controlling  the  expenditwe 
budget  The  clause  of  appropriation 
became  from  that  time  forth  more  and 
more  a  standing  formula,  and  in  tliB 
eighteenth  century  with  some  esoe^ 
tions  was  permanently  inserted. 
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to  Ghnroh  and  State  in  confidential  cabinet  deliberation. 
Charles  !.»  himself  irritable  and  inexperienced,  carried  on 
with  heedless  advisers  this  mode  of  government,  which  at 
every  critical  moment  gave  the  Queen  and  the  courtiers  a 
deciding  voice.  But  under  Charles  II.  the  second  era  of  a 
cabinet  government  begins,  which  is  remarkable  as  the  per- 
sonal creation  of  the  Emg.  Even  after  the  judicial  powers  of 
the  council  had  been  cut  away  root  and  branch,  there  was 
left  to  this  cabinet  the  decision  as  to  important  measures  of 
domestic  policy,  and  the  whole  province  of  foreign  affairs, 
which  latter,  from  their  very  nature,  could  not  be  dealt  with 
according  to  legal  principles  and  parliamentary  laws.  The 
use  made  of  these  under  the  Cabal  ministry,  as  well  as  under 
Shaftesbury's  and  Danby's  administration,  is  known  to  his- 
tory. In  the  European  complications  of  that  time,  France 
pursued  no  other  aim  but  that  of  hindering  the  consolidation 
of  the  constitutions  in  the  neighbouring  states,  weakening 
their  participation  in  European  diplomacy,  fostering  their 
internal  dissensions,  and  directing  the  personal  interests  of 
the  several  monarchs  to  dynastic  alliances  and  treaties  of 
peace*  The  great  Louis  actually  succeeded  in  doing  this  in 
England.  The  position  of  foreign  affairs  had,  in  the  second 
half  of  the  seventeenth  century  assumed  a  more  complex  form 
than  in  the  first  half.  The  question  of  Protestantism  stood 
no  longer  alone  in  the  foreground,  but  was  intermixed  with 
questions  of  the  European  balance  of  power.  The  natural 
alliance  of  England  and  HoUand  was  at  times  opposed  by  a 
petty  spirit  of  trade  jealousy.  Here  was  a  fruitful  soil  for 
diplomatic  oompUoations,  for  which  Clarendon's  dismissal 
was  the  signal.  When  in  1668  the  King  found  his  coffers 
empty  and  the  temper  of  his  Parliament  doubtful,  he  devised 
the  plan  of  entering  into  secret  negotiations  with  the  King  of 
France,  which  might  lead  to  the  furnishing  of  money  supplies. 
In  the  course  of  the  confidential  correspondence,  the  question 
of  religion  became  mixed  up  with  the  money  question.  In 
January,  1669,  the  King  summoned  Clifford,  Arlington,  and 
Arundel  to  a  oonfidentiaJ  conference  at  the  Duke  of  York's, 
and  declared  how  painful  it  was  for  him  not  to  be  able  to 
eonfess  his  true  faith.  With  tears  in  his  eyes  he  entreated 
them  to  advise  him  as  to  the  best  manner  of  enforcing  the 
Catholic  religion  in  the  realm.  This  negotiation  leads,  after 
the  lapse  of  a  year,  to  the  secret  treaty  with  France  (1670), 
in  which  it  is  left  to  Charles  to  choose  the  time  that  sh^ 
appear  most  suitable  to  him  for  publicly  declaring  himself  a 
Catholic.  On  the  other  hand  France  promises  an  annual 
sum  of  £200,000  for  defraying  the  war  expenses,  for  the  pro- 
mised assistance  against  the  Dutch,  and  for  keeping  down  the 
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dissatisfaction  that  was  to  be  expected  in  England.  Both 
parties  give  up  all  claim  to  independent  peace  negotiations 
(Eanke,  iv.  858  seq.)  When  the  French  subsidies  are  ex- 
hausted, Charles  again  demands,  in  the  year  1674,  a  fresh 
subsidy  of  £400,000,  with  the  intimation  that  otherwise  Par- 
liament would  have  to  be  convened,  which  would  at  once 
declare  for  war  in  alliance  with  Holland  against  France. 
Louis,  however,  on  this  occasion,  pleads  want  of  money,  and 
grants  only  about  one-fourth  of  the  sum  demanded,  on  the 
King's  promising  to  prorogue  Parliament  from  November, 
1674,  to  April,  1675.  In  the  later  negotiations  (1678)  Charles 
XL  adheres  to  the  policy  of  selling  his  neutrality  at  the  highest 
price  which  could  possibly  be  obtained  from  France.  Whilst 
the  increasing  greatness  of  France  fills  Europe  with  alarm, 
and  Parliament,  ready  for  war,  in  29  Car.  IL  declares  for 
^an  alliance  with  the  States  General,  the  King  ungraciously 
areplies  to  the  address,  ''  that  it  was  a  matter  ill  calculated  for 
the  interference  of  the  House,  which  was  encroaching  upon 
his  prerogative  of  making  war  and  peace."  In  this  state  of 
:affairs,  Louis  accords  a  further  payment  of  2,000,000  livres 
for  the  year  1681,  and  an  annual  allowance  of  600,000  crowns 
for  the  two  following  years.  Whilst  the  Eiug  declares  to 
Parliament  his  readiness  to  begin  a  war  with  France,  amd 
•demands  subsidies  for  this  purpose,  he  is  at  the  same  tinaie 
•engaged  in  selling  his  services  to  the  French  King  at  the 
highest  possible  price*  The  legal  responsibility  of  the  minis- 
ters for  violations  of  law  certainly  did  not  suffice  for  treason 
on  the  part  of  the  King  himself.  It  can  easily  be  understood 
how  Parliament  came  to  extend  impeachments  of  ministers 
to  their  political  conduct,  to  the  *^  honesty,  justice,  and 
abihty  "  of  the  ministerial  administration,  a  principle  which 
was  first  laid  down  in  the  impeachment  of  Danby,  and  led  to 
the  idea  of  a  so-called  political  responsibility  of  the  ministers 
to  Parliament.  (1) 


(1)  The  cabinet  and  the  foreign 
policy  of  Charles  II.  was  the  develop- 
ment of  a  system  of  earlier  invention. 
James  I.  had  more  and  more  abandoned 
the  solemn  sittings  of  the  cooncil,  regu- 
lar deliberations  with  the  assistance  of 
the  judges,  and  the  formal  recording 
of  the  proceedings.  Oharles  I.  had 
during  the  civil  war  at  last  given  up 
all  formality.  The  loophole  which  was 
here  afforded  Charles  TL  left  the  whole 
of  foreign  policy  open  to  an  irreg^ular 
treatment.  Alliances,  treaties,  and 
political  combinations  in  foreign  af- 
fairs were  the  proper  field  for  the 
ftrivolity  of  his  character.    In  Charles 


IL  'there  was  added  to  the 
family  traditions  the  influence  of  French 
education  and  manners.  A  thoroogh 
description  of  these  foreign  aifiiiis 
(Banke,  iv.  196-496;  y.  1-92)  preeeots 
extraordinary  difficulties  on  account  of 
the  complication  of  the  Buropean  and 
cabinet  intrigues  with  Uie  party-system 
of  Parliament  As  to  the  first  attempts 
at  a  reunion  with  Rome  of.  Banke  ir. 
232-256 ;  as  to  the  origin  of  the  Test 
Act,  iv.  411-425  {  as  to  the  seciei 
Treaty  with  France  of  1670,  It.  35a- 
876.  It  was  onl^  in  the  later  oompli- 
oatlons  that  Louis  XIV.  came  into  im- 
mediate connection  with  Uie  opposition 
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2.  The  right  of  appointing  the  judges  had  been  .already  made 
use  of  by  Charles  I.  for  fiUing  the  bench  with  men  of  con- 
fidence and  adherents  of  absolute  sovereignty,  and,  by  the 
influence  of  the  cabinet  and  the  court  for  making  the  judges 
instruments  of  an  unconstitutional  Government.  The  second 
period  of  the  Stuarts  in  this  matter  likewise  went  to  greater 
lengths  than  the  first.  After  1665,  the  revocable  appoint* 
ments  of  judges  were  resumed,  and,  after  Clarendon's  dismis- 
sal, the  King  thought  he  need  put  no  further  constraint  upon 
himself.  During  his  reign  three  lord  chancellors,  three  chief 
justices,  and  six  judges  were  dismissed,  notoriously  for  politi- 
cal reasons,  and,  on  the  other  hand,  the  most  important 
places  were  filled  by  pliant  minions  of  power.  The  maxim 
of  Government,  which  Bacon  had  applied  to  Henry  VII.,  had 
returned,  viz.  "  he  governed  his  subjects  by  the  laws,  but  the 
laws  by  the  lawyers."  The  more  cunning  devices  of  Charles 
the  Second  tried  to  prevent  these  manipulations  of  justice 
from  becoming  too  notorious.  In  the  action  against  Sir  S. 
Bamardiston,  however,  a  procedure  was  employed  which  was 
patent  to  every  one,  by  which  the  King,  immediately  before 
the  decision  in  the  appeal  court,  appointed  as  members  of  the 
court  sundry  counsel  who  had  conducted  the  prosecution. 
When  the  proceedings  touching  the  pretended  papist  plot 
began,  Chief  Justice  Bainsford  was  dismissed  to  make  room 
for  Scroggs,  who  proved  himself  entirely  worthy  of  the  confi- 
dence reposed  in  him,  by  continuing  the  false  charges  first  in 
one  direction  and  then  m  another,  and  by  freeing  the  Duke 
of  York  from  a  serious  charge,  by  the  sudden  dismissal  of  a 
grand  jury.  As  he  had,  however,  completely  lost  his  credit 
by  this  notorious  scandal,  it  was  found  to  be  expedient  to  give 
him  a  successor,  who  had,  on  the  same  occasion,  proved  him- 
self quite  as  unconscientious.  Pemberton  was  made  chief 
justice,  chiefly,  that  he  might  preside  at  the  trial  of  Lord 
Bussell,  whom  he  certainly  brought  to  the  scaffold  without, 
however,  satisfying  all  the  expectations  of  the  court.  He  was 
accordingly  soon  replaced  by  a  successor,  on  whom  the  King 
could  even  more  implicitly  rely.  The  judicial  decision  most 
important  for  the  Enig  at  this  time  was  the  annulling  of  the 
municipal  constitution  of  London  and  of  the  borough  charters. 
For  this  purpose,  after  the  dissolution  of  the  last  Parliament 
(28th  March,  1681),  the  proceedings  began  by  a  writ  of  qvo 
warrcmto,  under  the  conduct  of  Saunders,  the  most  adroit 
special  pleader  of  his  day.    After  the  case  had  been  drawn 

in  Parliament  (Banke,  y.  55-73),  as  to  ments  to  members  of  Parliament  is 

which  Obarles  was  qidte  as  much  de«  said,  howeyer,  not  to  haye  exoeeded 

ceiyed  as  the  ParUiunent  was  by  him.  the  sum  of  £16,000. 
The  total  amount  of  the  French  pay- 
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up  with  every  artifice,  Saunders  was  appointed  Chief  Justice 
of  the  King's  Bench  (Amos,  141,  268).  As  an  extra  precau- 
tion, Charles  personally  exhorted  the  judges  that  they  should 
deliver  judgment  in  his  favour,  whereupon  the  city  was  con- 
demned to  lose  its  municipal  privileges  and  to  pay  a  fine  of 
£70,000.  James  II.  was  still  more  shameless,  and  in  three 
years  went  so  far  as  to  dismiss  twelve  judges,  and  to  raise 
that  personification  of  dishonour.  Lord  Jeffreys,  to  the  chief 
justiceship  of  the  King's  Bench,  to  the  post  of  Lord  Ghfim- 
cellor,  and  to  that  of  president  of  a  kind  of  pseudo  Court  of 
High  Commission.  Sir  Edward  Herbert  and  Sir  Francis 
Withers  were  in  1685  dismissed  from  the  King's  Bench  on 
accoimt  of  their  refusal  to  issue  a  legal  decree  at  the  King's 
behest ;  Chief  Justice  Jones,  Chief  Baron  Montague,  and  the 
Judges  Charleton  and  Nevil  were  dismissed  in  1686  on 
account  of  their  scruples  as  to  the  King*s  power  of  dispensa- 
tion, and  the  judges  Powell  and  Holloway  in  1688,  on  account 
of  their  vote  in  the  trial  of  the  seven  bishops.  On  the  decisive 
question  of  the  dispensing  power,  James  first  of  all  obtained 
a  legal  opinion  as  to  his  power  to  suspend  the  Test  Act. 
Then,  for  the  sake  of  form,  a  prosecution  was  commenced 
against  a  Catholic  officer  in  the  King's  Bench,  which  Court, 
after  the  removal  of  the  opposing  judges,  and  with  the  aid 
of  fresh  appointments  (among  which  were  those  of  two  Catho- 
lic judges),  now  at  length  arrived  at  the  decision,  that  the 
laws  were  ''the  King's  own  laws,"  from  which  the  dispensing 
power  of  the  King  was  deduced.  James  called  this  a  simple 
measure,  in  order  that  the  judges  should  be  ''  all  of  one 
mind."  (2) 

With  this  staff  of  judges,  the  political  trials  were  now  con- 


(2)  Thectppointments  to  the  judicial 
bencJi  returned  with  the  restoration  to 
the  old  forms.  A  monograph  on  the 
Constitution  under  Oharles  n.,  by 
Amos  (London,  1857),  gives  the  details 
of  the  administrative  conditions  for  the 
most  part  correctly,  though  somewhat 
exaggerated  by  the  manner  of  grouping 
them.  After  1665  Charles  II.  appears 
to  have  made  use  of  the  long  proroga- 
tion of  Parliament,  quietly  to  reintro- 
duce revocable  appointments  durante 
bene  pkusito.  In  quick  succession  Lord 
Chancellor  Clarendon,  Shaftesbury,  and 
Bridgeman,  Chief  Justices  Rainsford, 
Scroggs,  Pemberton,  and  six  justices 
were  dismissed,  notoriously  for  political 
reasons.  Apparently  for  the  same 
reasons  the  judges  Atkyns  and  Leeke 
gave  in  their  resignation  (Foss,  vii.  4). 
In  the  case  of  Atkyns  the  reason  for  his 


dismissal  was  thai  he  had  on  circuit 
contradicted  the  opinion  of  Scroggs, 
*'that  the  presentation  of  a  petition 
for  the  suounoning  of  Parliament  was 
high  treason,  and  that  the  King  could 
by  ordinance  ordain  what  he  plettsed." 
Pemberton's  dismissal  was  followed  by 
the  still  more  scandalous  appointment 
of  Saunders.  After  the  de^h  of  Chief 
Justice  Saunders,  Jeffreys  was  ap- 
pointed chief  justice  primarily  for  tos 
conduct  of  the  political  trial  of  Sidney. 
On  the  occasion  of  the  impeachment  of 
Lord  Danby  Lord  Jefi&eys  also  pes* 
formed  the  still  more  important  service 
of  freeing  the  minister  urom  arrest,  on 
bail,  wi^out  setting  forth  any  reasons 
— **  the  first  dumb  judgment  in  West* 
minster  Hall,"  as  it  has  been  called  l^ 
a  later  Solicitor-General  (Amoe  56X 
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ducted  according  to  instructions  from  court,  and  thus  were 
the  unsettled  principles  of  high  treason,  sedition,  and  the 
laws  and  ordinances  touching  the  press  manipulated.  The 
chief  handle  for  6uch  action  was  found  in  the  old  indefinite- 
ness  of  the  laws  affecting  high  treason,  which  indefiniteness 
was  increased  by  the  clause  in  an  Act  of  1661,  to  the  effect 
that  ''printed  matter,  writing,  sermons  or  malicious  and 
deliberate  speeches  **  were  to  be  regarded  as  a  sufficient  evi- 
dence of  fact.  Just  as  elastic  was  the  notion  of  sedition  since 
Clarendon  had  laid  down  that  the  publication  of  a  seditious 
work  was  equivalent  to  bringing  an  army  against  the  King's 
throne.  Amongst  others,  the  trial  of  the  seven  bishops  was 
set  on  foot  on  a  charge  of  sedition,  the  notion  of  which,  to  use 
an  expression  of  Lord  Guildford,  was  of  the  ''  nature  of  soft 
wax«"  But  most  elastic  of  all  was  the  notion  of  libeL  The 
interpretation  of  such  notions  was  supplemented  by  the  press 
laws  of  the  time.  The  leading  statute  18  and  14  Gar.  II.  c.  88 
was  only  to  remain  in  force  for  three  years,  but  was  twice 
prolonged  until  1679.  After  it  had  expired,  a  new  ordinance 
appeared  in  the  London  Gazette  on  the  17th  of  May,  1680, 
■and  was  the  object  of  violent  attacks  in  Parliament.  Yet,  in 
the  stream  of  reaction  of  the  year  1685,  the  old  press  laws 
were  again  revived.  In  consequence  of  the  large  powers 
Appertaining  to  the  judicial  office,  the  criminal  sentences, 
especially  for  libel,  overstepped  all  bounds.  Not  only  were 
fines  of  £40,000  and  similar  sums  imposed,  but  even  lashes 
with  the  cat-o' -nine-tails  (Johnson,  a  clergyman,  was  con- 
demned to  817  lashes  for  libel,  cf.  Amos,  258).  Judgment  was 
given  in  favour  of  the  Duke  of  York  for  damages  of  £100,000 
on  three  different  occasions. 

From  this  judicial  staff  proceeded  that  brutal  intimidation 
of  juries,  which  characterizes  this  period.  The  natural  result 
was  the  passing  of  the  Habeas  Corpus  Act,  and  the  uncon- 
ditional acknowledgment  of  the  irresponsibility  of  juries.  In 
A  famous  decision  of  1679,  the  courts  of  common  law  at 
length  recognized  that  the  jurors  were  not  responsible  for  the 
legality  of  their  verdict.  Under  James  II.  the  acquittal  of 
the  bishops,  in  the  face  of  their  prosecution  by  a  despotic 
monarch,  produced  a  permanent  conviction,  that  in  an  unani- 
mous verdict  there  lay  the  strongest  guarantee,  which  a 
judicial  constitution  can  afford  against  despotism  and  party 
passion.  The  whole  body  of  the  judges,  however,  was  so 
corrupt,  that,  after  James's  expulsion,  only  criminal  prosecu- 
tion and  dismissal  could  be  resorted  to.  After  these  experi- 
ences it  even  did  not  appear  to  be  easy  to  declare  the  judges 
irremovable  by  law ;  rather  was  the  more  attention  paid  to 
impressing  the  legality  of  the  Government,  not  merely  upoi^ 
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the  consciences  of  a  number  of  paid  justices,  but  upon  a  still 
broader  combination  of  the  judicial  office  with  the  propertied 
classes.  ^2*) 

8.  The  personal  influence  of  the  cov/rt  upon  Parliament,  and 
upon  the  appointments  of  other  officials,  was  still  extensive, 
and  was  exercised  by  Charles  II.  in  a  manner  which  gained 
for  the  Long  Parliament  the  name  of  the  Permonary  Parlior 
ment.  Amidst  such  surroundings  it  was  really  difficult  to 
maintain  personal  integrity  in  a  parliamentary  office,  or,  in 
party  formations,  anything  like  constancy.  The  list  of  the 
recipients  of  pensions  as  a  sort  of  official  salary,  includes  the 


(2*)  An  impedimant  to  snoh  an  ad- 
minifltration  of  justice  was  stiU  foimd 
in  the  jury.  Aooarding  to  a  dever 
plan,  which  he  had  oontinued  for 
years,  and  in  which  Chief  Justice 
Nortili,  his  brother,  and  a  Turkey  mer^ 
chant  were  employed,  together  with  a 
third  brother,  Charles  II.  by  unworthy 
means  succeeded  in  appointing  subser- 
vient sherifBs  for  London,  with  a  yiew 
to  the  summoning  of  the  grand  jury. 
In  the  oorrespondfinoe  on  this  subject 
the  name  of  the  object  is  directly  de- 
clared to  be  the  removal  of  that  mon- 
ster  which  in  the  years  1680-168Si  had 
raged  in  the  city  of  London  under  the 
name  of  Ignoramus  (that  is,  the  ignoring 
of  bills  by  the  grand  jury).  The  ques- 
tion for  the  Crown  was,  whether  treason 
and  sedition  were  still  punishable  in 
London  and  Middlesex  or  not.  The 
details  are  given  by  Amoe,  266  seq. 
One  of  the  objects  of  annulling  the 
municipal  charters  was  to  remove  the 
independent  sheriffs  and  magistrates, 
who  had  to  draw  up  the  lists  of  the 
jurors  liable  to  serve.  In  November, 
1683,  by  a  jury  under  the  new  system, 
Algernon  Bidney  was  actually  brought 
to  the  scaffold.  In  the  midst  of  such 
a  state  of  things  the  Act  of  Habeai 
Corpus  was  passed,  after  various  at- 
tempts at  the  measure  in  the  years 
1668, 1670, 1674,  and  1675>;  of.  Amos, 
pp.  180-190.  Lord  Shaftesbury  must 
be  regarded  as  the  prime  author  of 
this  Act.  The  reason  for  its  accept- 
ance by  Charles  IL  was  that  he  was 
just  alx>ut  to  dissolve  Parliament,  to 
attain  more  fistvourable  elections  against 
the  Bill  of  Exclusion.  Under  these 
conditions  the  bitter  words  of  MarveU 
at  the  close  of  Charles  the  Second's 
reign  are  readily  understood,  ''what 
French  counsel,  what  standing  armies, 
what  parliamentary  bribes,  what 
national  oaths,  and  aU  the  other  ma- 
chinations  of  wicked   men  had  not 


been  able  to  effect,  was  more  oompendi- 
ously  acted  by  twelve  men  in  scwlet* 
(Amos.  261),  But  still  more  shameless 
does  tnis  royal  system  appear  under 
James  II.     Lord  Chanoellor  Jefi<ey^ 
who  may  well  be  regarded  as  an  an- 
thority  upon  such  questions,  deecribea 
his  colleagues  of  tnat  time  with,  his 
accustomed   frankness,    *'  as   for   the 
judges,  they  are  most  of  them  rogues*' 
(Foss,  vli.  201).   The  unoongeniu  task 
of   sketching  the   Ufe  of  this  Chief 
Justice,  Lom  Chanoellor,  and  PresK* 
dent  of  the  Court  of  High  CommisgiQio, 
is  again  undertaken  by  Foss,  vii.  226. 
seq.    After  James  the  Second's  expul- 
sion not  one  of  the  ten  justioes  who 
were  then  in  office  was  round  worthy 
of  being  retained;  Lord  Jeffreys  was 
condemned  to  outlawry  and  the  oonfis> 
cation  of  his  goods,  and  six  others  were 
expressly  excluded  from  the  Aet  of  In- 
demnity.   Under  these  circumstances 
England   learned   to  appreciate   the 
value  of  an  honorary  magistracy  in 
self-government,  which  granted  to  the 
official,  in  spite  of  his  revocable  ap> 
pointment,  a  full  judicial  independenoe 
by  virtue  of  property.    After  the  Re- 
storation had  removed  the  oppression 
which  CromweU's  militaiy  governors 
had  practised,  the  judgments  oS  job- 
tices  of  the  peace,  in  spite  of  ihe  some- 
what   patriarchal    exercise   of    their 
Sowers,  and  their  excessive  rigour  in 
ealing  with  poachers,  were  stiU  re- 
garded as  an  upright  justice   in  a 
corrupt  time.    Among  the  abuses  by 
which  James  II.  characterized  his  diort 
reign,  is  to  be  reckoned  also  the  sys- 
tematic consistency  with  which  magis- 
trates, who  had   shown   a    want  of 
complaisance  to  the  intrigues  of  the 
court,  were  struck  off  the  lists,  bat 
without  any  particular  result.     The 
office  of  justice  of  the  peace  and  the 
jury  passed  unspotted  into  the  ei^- 
teentn  century. 
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names  of  the  first  men  of  the  day.  At  times  there  appears  to 
prevail  also  among  the  opposition  only  belief  in  the  material 
value  of  money  and  office,  as  the  one  great  object  of  the  time. 
To  the  great  public  offices  in  those  days  were  attached  salaries, 
which  amounted  from  one  to  two  per  cent,  of  the  whole  State 
revenue ;  greater  than  the  income  of  the  richest  lords.  The 
struggle  for  office,  acted  And  reacted  upon  by  the  intrigues  of 
parhamentary  parties,  became  thus  a  struggle  for  life  and 
death,  and  round  the  leading  men  of  the  moment  were 
gathered  a  number  xA  intimate  friends,  who  ching  fast  like 
polypi  to  the  State  treasury.  All  that  was  required  for  office 
was  a  confession  of  faith  in  the  dominant  faction,  a  readiness 
to  further  their  nearest  aims  and  ends,  adroitness  in  intrigue, 
and  a  quick  pereeptian^  in  order  to  be  able  to  .desery  the 
change  .of  parties  at  court  and  in  Parliament  at  the  right 
time.    In  like  manner,  the  internal  administration  of  tibiis 

Eeriod  left  behind  it  the  impression,  that  the  trustiness  .and 
onesty  of  ihe  central  government  were  not  to  be  .expected 
to  emanate  from  the  Guown  and  the  court,  but  from  Parlia- 
ment, and  most  especially  from  the  character  of  the  nation. 
In  ^opposition  to  *he  court  party,  a  "  country  party  '*  had 
become  formed.  The  council,  though  internally  broken  up, 
enters,  in  the  persons  of  the  individual  and  responsible 
ministers,  into  more  apparent  relations  with  the  majorities 
in  the  Parliament,  in  which  also  the  growing  participation  of 
the  Lower  House,  .especially  in  the  offices  of  Secretary  of 
State  and  in  the  Treasury  GommiBsions,  is  also  visible.  (8) 
The  transition  to  the  system  of  party  government  is  through- 
out visible. 


(8)  The  geneval  oharaoter  of  the  ad- 
minktration  and  the  biureaucraoy  may 
be  explained  by  the  deeply  rooted 
animosity  displayed  by  the  parties,  be- 
tween which  the  bnreanoracy  stands 
without  finding  any  support  in  the 
Grown.  It  is  oharacteristic  of  the 
programme  pnt  forth  by  each  party 
that  the  name  of  the  King  and  the  will 
of  God  have  noTor  been  more  oommon 
in  the  months  of  men  of  political 
and  eoclesiastical  authority  than  under 
this  dishonourable  system.  The  cha- 
racter of  the  politicians  and  ^officials 
of  this  time  is  described  by  Maeaulay 
in  his  "History/*  chap.  iL,  as  foUows : 
**  Their  character  had  been  formed 
amidst  frequent  andxTlolent  revolutions 
and  ooimter  rcTolutions.  In  the  course 
of  a  few  years  they  had  seen  the  eccle- 
siastical polity  of  their  country  repeat- 
edly changed.  ...  They  had  seen 
iieieditary    monarchy   abolished    and 


jrestored.  They  had  seen  the  Long 
Parliament  thrice  supreme  in  the  State, 
and  thrice  dissolved  amidst  the  curses 
and  laughter  of  millions.  .  .  .  They 
had  seen  a  new  representative  system 
devised,  tried,  and  abandoned.  .  .  . 
They  had  seen  great  masses  of  property 
violently  transferred  from  Cavaliers  to 
BoundheadSy  and  from  Roundheads 
back  to  Cavaliers.  During  these  events 
no  man  could  be  a  stirring  and  thriving 
politician  who  was  not  prepared  to 
change  with  every  chuige  of  fortune. 
.  .  .  One  who,  in  such  an  age,  is  deter- 
mined to  attain  civil  greatness  must 
renounce  all  thought  of  consistency. . . . 
He  catohes  without  effort  the  tone  of 
any  sect  or  party  with  which  he  chances 
to  mingle.  .  .  .  There  is  nothing  in  the 
state  which  he  could  not,  without  a 
scruple  or  a  blush,  join  in  defending  or 
in  destroying.  Fidelity  to  opinions  and 
to  friends  seems  to  him  mere  dulness 
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CHAPTER   XLH. 

Wsz  (Sxpulston  of  tj^e  Sbtuattt. 

In  the  miserable  state  of  the  epoch  of  the  Bestoration,  the 
first  symptoms  of  an  amelioration  became  apparent  in  the 
life  of  the  communities  in  town  and  county.  Firstly,  it  was 
the  old  landed  gentry,  rough,  stolid,  and  full  of  prejudice, 
but  yet  full  of  zeal  for  the  honour  of  the  nation,  in  whom 
indignation  at  such  a  method  of  government  found  expression* 
In  the  boroughs,  the  oppressed  puritan  spirit  gradually  began 
to  stir.  The  royalist  party  had  wished  to  restore  an  ideal 
taken  from  England's  past.  Their  ideal  of  a  monarchy  was 
derived  from  the  glorious  days  of  good  queen  Bess ;  instead 
of  these,  a  Stuart  had  been  restored  with  a  corrupt  court  and 
an  unprincipled  bureaucracy.  There  were  many  who  still 
believed  that  the  King  was  only  entangled  in  the  meshes  of 
a  small  number  of  wicked  men,  and  thus  estranged  from  his 
faithful  people,  and  that  the  deception  could  not  last.  But 
yet  it  lasted,  and  a  bad  ministry  was  succeeded  by  a  worse. 
Every  exclusive  acquisition  of  power  by  any  party  was  followed 
by  a  period  of  disappointments.    The  neglected  Cavalier,  the 


and  wTongheadedness.  Politioa  he  re- 
gaids,  not  as  a  scienoe  of  which  the 
objeot  ifl  the  happiness  of  mankind,  bat 
as  an  exciting  game  of  mixed  chance 
and  skill,  at  which  a  dexterous  and 
lucky  player  may  win  an  estate,  a 
coronet,  perhaps  a  crown,  and  at  which 
one  rash  moTC  ma^  lead  to  the  loss  of 
fortune  and  of  life."  The  wretched 
state  of  affairs  that  ensues,  and  obser- 
vation of  the  fact  that  by  the  dissolution 
of  the  councU  only  the  influence  of 
Parliament  was  enhanced,  appears  in 
1679  to  have  obtained  a  hearing  for  Sir 
W.  Temple's  plans  of  reform.  The 
council  is  for  the  future  to  consist  of 
thirty  members,  of  whom  one-half  are 
to  be  high  state  officials;  the  other  half 
to  be  appointed  from  among  the  chiefs 
of  the  opposition,  both  in  the  Upper 
and  in  the  Lower  House.  The  mem- 
bers shaU  have  a  joint  income   of 


£300,000,  in  order  to  '^balance"  the 
Lower  House,  which  was  at  that  time 
estimated  at  £400,000.  As  a  counter- 
poise to  both  court  and  Parliament 
tiiere  shall  aooordingly  be  formed 
again  a  standing  political  body,  and 
the  statesmanlike  originator  of  the 
scheme  hoped  that  the  responsibility 
of  the  business  and  the  deliberation 
would  again  engender  a  corporate 
spirit.  But  for  an  active  governmental 
body,  the  number  of  the  members  was 
too  large;  at  all  events  the  attempt 
after  t£ree  such  reigns  came  too  late 
for  England.  Nel£ber  the  King  nor 
the  parties  were  in  earnest.  There  waa 
at  once  again  farmed  of  this  council  % 
secret  committee,  and  the  whole  institu- 
tion had  after  the  lapse  of  a  year 
nothing  more  than  a  nominal  existenoe 
(Banke,  v.  101  seg. ;  Maoaulay,  Easaj 
on  Sir  W.  Temple). 
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persecuted  PreBbyterian,  and  the  dismissed  officer  of  the 
army,  had  each  his  own  peculiar  grievance  and  found  himself 
in  a  worse  position  than  ever  before.  Charles  the  Second's 
government  was  not  modest  in  the  demands  it  made  upon  the 
taxpayers.  Of  the  employment  of  the  people's  money,  of 
the  negotiations  with  foreign  countries,  of  the  immoral  state 
of  things  at  Westminster,  enough  was  heard  in  the  counties 
to  awake  a  strong  mistrust.  Such  feelings  could  only  in- 
directly and  sporadically  affect  Charles  the  Second's  Long 
Parliament  by  means  of  by-elections;  but,  from  the  year 
1666  on,  they  gradually  increased,  and  showed  themselves  in 
the  judicial  proceedings.  Attention  was  more  drawn  to  the 
abuses  of  the  administration,  national  grievances  again  revive, 
and  impeachments  of  ministers  and  high  officers  return  again, 
and  down  to  the  plose  of  the  period  have  attained  the  hitherto 
unheard-of  number  of  forty.  It  is  the  perennial  spirit  of 
legaHty  and  equity,  which  is  ever  renewed  in  the  independent 
activity  of  this  nation,  and  in  the  daily  exercise  of  the  magis- 
terial office,  especially  in  the  judicial  and  police  administra- 
tion. In  the  social  life  of  the  community,  that  party  spirit, 
which  separates  the  established  churchmen  from  the  dissenters 
becomes  gradually  quieted  down.  Both  are  still  united  in  their 
detestation  of  papistry,  that  irreconcilable  foe  of  the  Estab* 
lished  Church  and  of  the  parliamentary  constitution.  The 
royalists  acknowledge,  though  with  much  reluctance,  that 
their  non-conformist  opponents  may  still  be  '' religious  men  " 
and  good  subjects.  In  opposition  to  the  abuses  of  the 
administration,  a  sense  of  legal  liberty  again  returns  in  the 
Parliaments  of  1679  and  1680,  which  reminds  us  of  the 
commencement  of  the  Long  Parliament  of  1640.  Disregard- 
ing the  doctrines  of  Oxford,  the  Parliament  again  demands 
a  government  "  according  to  law."  The  servants  of  the  King 
must  obey  the  laws ;  the  King  must  neither  excuse  them  from 
observing  the  law,  nor  pardon  a  minister  who  has  been  con- 
demned for  its  violation.  The  taxes  must  not  only  be  voted 
by  Parliament,  but  their  employment  also  be  regulated  and 
controlled  by  Parliament.  No  one  must  be  arrested  except 
upon  special  and  legitimate  grounds,  nor  detained  in  arrest 
except  by  the  decision  of  a  judge,  nor  condenmed  otherwise 
than  by  the  verdict  of  an  independent  jury.  Amidst  all  the 
changes  and  intrigues  of  parties  there  is  preserved  a  spirit  of 
civil  Uberty,  which  with  the  Habeas  Corpus  Act,  the  irre- 
Hponsibility  of  the  jury,  the  right  of  the  Lower  House  with 
regard  to  the  budget,  and  the  struggle  against  a  censorship  of 
the  press,  enforces  a  new  Magna  Gharta,  which  is  this  time 
won  not  by  the  barons,  but  by  the  wider  circle  of  the  gentry, 
and  mainly  by  the  Lower  House.    With  civil  order  the  sense 
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of  civil  liberty  returned.  After  the  extreme  parties  both  in 
Church  and  State,  under  bloody  Mary,  Strafford  and  Arch* 
bishop  Laud,  Cromwell  and  the  Puritan  army,  had  become 
worn  out  and  had  finally  shown  their  impotence,  more  liberal 
ideas  at  length  established- the  opinion,  that  conceptions  of 
God  and  of  divine  things  and  political  conceptions  of  the 
civil  power  should  be  subjected  to  no  absolute  veto  by  the 
censorship  of  the  press.  The  abrupt  change  in  its  application 
at  last  overcame  the  censorship  in  principle,  so  that  it  is  from 
henceforth  only  retained  by  Crown  and  Parliament  as  an 
exceptional  measure,  to  be  applied  under  extraordinary  cir- 
cumstances.* It  is  this  spirit  which,  in  spite  of  all  party 
errors,  both  internally  and  externally,  at  least  strives  after 
what  is  right,  and  which  makes  this  time  an  era  of  ^*  good 
laws  and  bad  government,"  as  it  has  been  called  by  Foz« 
But  the  right  bounds  are  once  more  overstepped.  * 

The  bill  for  the  exclusion  of  the  Catholic  succession,  agitated 
for  by  the  minority,  led  after  1681  to  dissension  and  reaction* 
The  opposition  had  boldly  advanced  so  far  as  to  threaten  the 
hereditary  monarchy.  And  here  for  the  first  time  that  party 
agitation  which  has  periodically  repeated  itself  down  to  our 
times  becomes  prominent.  It  developed  a  hitherto  unheard- 
of  election  struggle,  in  which  the  rival  parties  figure  aa 
petitioners  and  recusants.  The  party  passion  of  the  opposition 
caUed  the  royalists  Tories,  a  word  derived  from  a  Gatholie 
party  sect  among  the  common  people  in  Ireland;  whilst 
the  country  party  called  their  opponents  Whigs,  a  name 
taken  from  a  low  and  extreme  class  of  covenanters.    Men 


*  Its  application  in  the  reyezse  direc- 
tion canned  the  &U  of  the  censorship 
of  the  press  in  £)ngland.  Charles  the 
First's  GflBsaro-papism  had  introduced 
the  most  comprehensiTe  system  of 
press  laws  by  decrees  of  the  Star 
Chamber  of  the  11th  of  July,  1637. 
In  the  war  against  Charles  L,  however, 
the  Long  Parliunent  continues  the 
praotioe  of  the  Star  Chamber.  In  the 
year  1648,  similar  ordinances  were 
issued  by  both  the  antagonistic  Par- 
liaments, and  censors  appointed.  After 
the  King's  defeat.  Lord  General 
Fairfox  and,  in  later  times,  Cromwell 
carried  out  the  ordinances  of  Parlia- 
ment. In  1653  an  order  of  council 
enjoined  that  no  pubUo  news  or  com- 
munications should  be  published  with- 
out the  leave  and  approbation  of  the 
Secretary  of  State.  In  1654  and  1656 
new  commissions  were  appointed,  with 
more  rigorous  measures  againstpolitical 
writings,  by  which,  however,  Cromwell 
endeavoured  to  moderate  the  thirst  for 


persecution  in  religious  matters.  After 
these  rules  had  been  enforced  foiv 
twenty  years  in  an  adverse  sense,  a 
statute  18  and  14  Charles  11.  c  83, 
with  a  rigour  which  is  ohanioteristio 
of  the  Bestoraition,  essentially  repeated 
the  ordinances  of  Parliament  relative 
to  the  printing  licences.  The  number 
of  master  printers  was  restricted  to 
twenty;  they  must  give  seouri^,  and 
on  demand  of  the  censorgive  up  the 
name  of  an  author.  The  printing 
places  for  books  are  London,  York,  and 
the  two  university  towns.  This  law 
was  only  to  remain  in  foroe  two  yean^ 
but  was  twice  prolongMl  until  1679; 
and  then  by  ordinance  of  the  17th  oT 
Mav,  1680,  it  was  again  renewed  after 
violent  opposition  in  Parliament ;  thea 
in  the  reaction  of  1685,  it  was  agais 
prolonged  for  a  further  period  of  seven 
years;  finally,  for  two  years,  by  4 
William  and  Manr,  c.  24,  until  1694,  li» 
which  last-named  year  the  oensorahip. 
was  finally  extinguished. 
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soon  became  accustomed  to  these  mutual  nicknames,  chosen 
in  the  heat  of  the  struggle  by  each  party  for  its  opponents, 
and  they  have  been  retained  down  to  the  present  day.  The 
supporters  of  exclusion  (petitioners),  however,  are  in  the 
minority,  attacking  as  they  did  the  basis  of  the  prerogatives 
and  the  source  of  the  privileges  of  the  upper  classes.  The 
clergy,  deeply  interested  in  the  question,  wag^  an  actual 
crusade  against  these  principles.  Once  more  the  doctrine 
of  passive  obedience,  of  the  unchangeable  hereditary  right 
of  the  Crown,  of  the  divine  origin  of  the  patriarchal  descent 
of  the  monarchy,  resounds  from  every  pulpit.  The  London 
Gazette  is  again  full  of  addresses  of  loyalty.  The  Crown 
quickly  took  advantage  of  this  favourable  turn  of  events,  to 
strike  a  decisive  blow  at  the  municipal  constitutions,  which  at 
that  time  were  considered  as  the  chief  impediment  in  the  way 
of  the  influence  of  the  court  upon  the  Lower  House.  Listead 
of  encountering  a  real  evil  in  a  legitimate  way,  the  Stuarts 
preferred  to  make  confusion  worse  confounded  by  attacking 
the  internal  life  of  the  towns,  and  made  use  of  the  corrupt 
benches  of  judges  for  the  purpose  of  annulling  the  municipal 
charters.  The  judgment  passed  on  London  was  followed  by 
similar  ''  informations  "  against  other  towns ;  most  of  the 
towns  anticipated  the  attack  by  voluntarily  surrendering  their 
charters,  in  the  place  of  which  they  received  new  ones  '^  after 
a  conservative  pattern."  The  justices  of  assize  especially 
abused  their  official  powers  to  this  end.  JefiEreys,  on  the 
northern  circuit,  ''made  all  charters  fall  before  him  like  the 
walls  of  Jericho,  and  returned  to  London  laden  with  sur* 
renderings,  the  spoils  of  the  towns.' 


»> 


**  The  position  of  the  parties  on  the 
aooeflsion  of  James  IL  requires  some 
exphmation.  The  speoifioally  royalist 
party  of  this  period  liad  as  an  extreme 
a^tating  bcKskgronnd  the  Boman 
cSitholio  faction ;  the  radical  opposition 
eontained  the  remains  of  the  repub- 
Mean  peftr.  In  oider  to  gain  inflnenoe 
with  the  landed  classes,  which  for  the 
most  part  were  attached  to  the  present 
oonstitntionf  the  one  party  had  been 
obliged  to  emblaion  the  ''Monardhy,*^ 
the  other  "Protestantism,"  upon  its 
standard.  These  powerful  watchwords 
nerer  failed  in  their  effect  at  elections. 
The  efforts  of  the  opposition,  which  now 
demands  civic  fireeaom  and  protestant 
tolerance,  are  personified  in  men  like 
Bhaftesbuiy,  William  Bussell,  and 
Algernon  SidneT;  of  whom  the  two 
last  named,  uirough  the  judicial 
murder  contrived  by  Oharles  II.  him- 
self, became  martyrs  to  the  liberty  of 


their  country.  But  this  opposition 
had  to  contend  with  the  great  dif- 
ficulty that  the  treasonable  proceeding 
at  court,  and  the  plots  to  overthrow  the 
Established  Church,  were  cmly  known 
to  the  leaders,  and  to  these  only  in 
part ;  that  the  high  chnrdi  party  would 
not  believe  in  them;  and  that  they 
could  not  be  clearly  and  in  detail  laid 
before  the  constituenciee.  The  opposi- 
tion had  in  this  critical  position  and 
in  its  extravagant  ardour,  made  serious 
mistakes.  Not  particular  as  to  the 
means  it  employed,  it  successfully 
utilized  a  papist  plot,  whidi  Titus 
Gates  and  his  accessories  took  tiia 
trouble  to  detect,  as  a  means  of  agita- 
tion. But  the  perjured  witnesses 
were  followed  by  a  number  of  peijured 
counter-witnesses ;  this  trumped-up 
means  was  no  longer  belieyed  in,  and 
in  consequence  the  party  lost  credit  in 
the  larger  circles.    The  daring  plan  of 
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Amidst  this  movement,  James  II.  ascended  the  throne, 
under  circumstances  which  remind  us  of  the  accession  of 
Mary  Tudor.     The  great  majority  of  the  people  were  satisfied 
that  the  regular  hereditary  succession,  and  not  the  adven- 
turous plans  of   a  new  doctrine,  had  gained  the  victory. 
Jameses  first  addresses  caused  great  joy  in  the  breasts  of 
those  who  now  called  themselves  '^  the  faithful  portion  of  the 
nation."     The  University  of  Oxford  promised  once  more 
obedience  without  any  limitation  or  reservation.    The  House, 
elected  under  the  influence  of  the  new  charters  of  corpora- 
tion,  declared   any    bill   in   Parliament   for   changing   the 
succession,  to  be  high  treason,  and  after  the  suppression  of 
the  Monmouth  insurrection  voted  £700,000  for  a  standing 
arm^.    The  loyalty  of  the  landed  gentry,  the  submission  of 
the  mtimidated  municipal  corporations,  a  standing  army  with 
a  submissive  corps  of  officers  (for  the  most  part  Irish  and 
English  Catholics),  an  unconscientious  and  servile  bench  of 
judges,  the  high  church  clergy  with  their  article  of  faith  of 
non-registancey  and  the  disunion  of  Protestant  sects  among 
themselves, — all  these  disclosed  a  prospect  which  was  decidedly 
not  unfavourable.    But,  all  the  same,  the  campaign  against 
the  municipal  corporations,  the  intimidation  and  the  syste- 
matic appointment  of  "well-affected"  persons  to  the  civic 
offices  stiU  continued.     The  triumph  which  James  celebrated 
over  the  ill-advised  insurrection  of  Monmouth,  brought  his 
personal  plan  all  the  sooner  to  maturity — the  plan  of  reward- 
ing the  attachment  of  his  people  by  the  overthrow  of  the 
constitution. 

The  events  under  Charles  I.  had  proved  indisputably  that 
England  did  not  tolerate  spiritual  and  temporal  absolutism 
at  one  and  the  same  time.  But  James  was  of  the  opinion 
that  so  soon  as  the  authority  of  the  Catholic  Church  should 
have  been  restored,  a  new  generation  could  be  educated  by 
Church  and  school  to  bring  back  the  people  to  unconditional 
obedience  to  the  temporal  head-shepherd.    "I  would  rather 


their  leader,  Shaftesburv,  to  exclude 
the  Duke  of  York  from  the  sncoession, 
And  in  hiB  stead  to  place  the  vain, 
weak-minded  bastard,  Monmouth,  upon 
the  throne,  was  too  Quixotic.  By  this 
deyloe  all  those  adherents,  who  re- 
garded Mary  (the  wife  of  the  Btadt- 
holder  of  tbe  Netherlands,  afterwards 
William  III.),  as  entitled  eventually  to 
eucoeed  to  the  throne,  felt  themselves 
with  reason  aggrieved.  Besides,  the 
micoession  of  James,  who,  being  only  a 
few  years  younger  than  Charles  II., 
was  as  likely  as  not  to  predecease  him, 
9eemed  at  that  time  quite  hypothetical. 


The  immoderate  agitation  for  the  BiU 
of  Exclusion  accordingly  could  not  fail 
to  arouse  the  just  mistrust  of  all,  who 
now,  after  their  experiences  of  the 
repuolio,  cleaved  to  the  hereditary 
monarchy  with  redoubled  zeaL  By 
these  mistakes  the  opposition  had,  in 
1681,  brought  about  that  reaction* 
which  rendered  the  first  systematicaUy 
Tory  party  government  in  England 
possible,  and  which  now  directed  its 
attacks  openly  against  the  strongholds 
of  the  opposition  in  the  municipu  con 
stitutions. 
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haye  the  papacy,  because  it  has  so  much  power  over  men's 
minds,  if  only  the  Pope  did  not  also  demand  power  over 
kings/'  had  once  been  the  opinion  of  James  I. '  His  grandson 
conceived  that  he  could  divide  the  absolutism  by  restoring  to 
the  Pope  the  spiritual  half.  Hitherto  their  court  theology 
had  supplied  to  the  Stuarts  the  place  of  the  Jesuit  father- 
confessors,  who  had,  by  their  absolute  ignorance  of  the  rights 
of  nations,  brought  the  dynasties  of  the  Continent  to  destruc- 
tion. James  11.  thought,  after  the  manner  of  converts,  that 
he  ought  to  drink  of  the  pure  waters  of  Jesuit  counsel  and 
advice.  He  had  certainly  solemnly  sworn  to  uphold  the  con- 
stitution of  Church  and  State  and  the  rights  of  the  clergy, 
but  his  Jesuistic  morality  whispered  to  him  that  these  privi- 
leges, which  had  been  sworn  to,  were  the  very  same  that 
Edward  the  Confessor  had  accorded,  and  ''no  one  would 
doubt  that  Edward  was  a  Catholic." 

In  the  meanwhile  the  line  of  attack  upon  the  constitution 
of  the  country  by  the  legislation  under  Charles  I.  and  II.  was 
not  only  materially  narrowed,  but  the  object  of  the  attack 
had  become  an  essentially  different  one.  The  AngUcan 
Church  had  issued  from  the  struggle  against  papists  and 
levellers  strengthened  in  its  nature ;  it  had  now  become  bound 
up  with  the  feelings  of  the  dominant  class  and  of  the  nation, 
as  being  a  Christianity  that  harmonized  with  the  common 
sense  of  the  people ;  it  had  made  peace  with  Parliament,  and 
had  become  the  standard  of  the  royalist  party,  both  in  and 
by  the  Bestoration,  and  moreover,  it  was  strengthened  at  all 
points  by  constitutional  laws.  In  another  direction,  owing 
to  the  development  of  self-government  and  the  rights  of 
Parliament,  the  dominant  class  had  become  much  more 
powerful  and  capable  of  resistance ;  the  whole  of  the  legal 
armed  forces  of  the  country  and  their  equipment  had  been 
placed  in  the  hands  of  the  dominant  class,  with  which  a  hired 
army  could  not  compete,  in  consequence  of  its  want  of  a  fit 
corps  of  officers.*** 

The  opening,  which  James  thought  he  had  nevertheless 
found  for  the  realization  of  his  plans,  lay  in  the  ecclesiastical 


***  Gf.  oonoeming  the  new  militia, 
as  being  the  anny  of  flie  propertied 
olasBee  in  town  and  county,  the  de- 
wsription  given  abore,  p.  582,  note. 
C^rlee  IL  had  planned  the  fonnation 
of  a  rival  force  of  hired  troops,  the 
lo-caUed  guards,  bat  these,  in  con- 
sequence of  his  constant  pecuniary 
einbarrassment,  could  not  attain  any 
importance.  The  troops  which  were 
hastily  ffot  together  by  James  IL  (the 
■o-ealied  **  Uaokgnanls "  in   popular 


language),  under  papal  officers,  found 
themselves  completely  isolated  amidst 
a  population  that  was  in  no  wise  de- 
fenceless. In  many  counties  the 
militia  could  actually  be  still  mobi- 
lized; all  the  arsenals  were  in  the 
possession  of  the  landed  gentry.  Any 
attempt  at  a  struggle  would  scarcely 
have  left  the  ''blackguards"  the 
possibility  of  a  retreat  like  that  of 
iLenophon. 

2r 
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supremacy  and  in  the  royal  dispensing  power.  The  last- 
named  prerogative  was  regarded  as  an  undisputed  right  of 
pardon  in  criminal  offences,  and  its  extent  beyond  this  was, 
according  to  old  precedents,  uncertain;  but  it  was  most 
doubtful  of  all  in  the  province  of  ecclesiastical  legislation, 
in  which  the  intervention  of  Parliament  was  of  recent  date 
and  only  exercised  amid  violent  struggles.  The  limits  of  the 
constitution  appeared  to  afford  him  here  scope  for  action. 
Though  no  minister  and  no  judge  could  be  found  who  dared 
assert  that  a  positive  legislative  power  to  alter  the  common 
law  and  the  temporal  statutes  resided  in  the  King,  yet  there 
were  still  to  be  found  both  councillors  and  judges  who  decided 
in  favour  of  a  negative  prerogative,  by  which  the  whole 
ecclesiastical  legislation,  and  with  it  the  constitution  of  the 
AngUcan  Church,  might  be  dispensed  awi^  at  will.  James 
thought  he  had  gained  the  requisite  power  for  ''dragon- 
ades"  in  his  standing  army,  with  its  Catholic  officers;  the 
means  of  keeping  iq>  this  sxmj  having  been  voted  by  Par- 
liament  itself,  after  the  suppression  of  the  insurrection  of  the 
Duke  of  Monmouth.  By  means  of  an  illegal  ecclesiastical 
commission,  with  Lord  Jeffreys  at  its  head,  tiie  King  thought 
to  gain  a  cQsciplinary  power  sufficient  for  Catholicizing  the 
national  church.  Everywhere  we  meet  the  CathoUc  system ; 
monasticism  and  the  ecclesiastical  garb  begin  once  more  to 
peer  forth.  At  last,  by  ordinance  under  the  name  of  a 
''declaration  of  the  hberty  of  <$onscience,"  the  Established 
Church  is  abolished. 

Well  arranged  as  these  measures  might  be  according  to  the 
Jesuit  doctrine,  yet,  when  measured  by  the  substructure  of 
the  English  constitution,  and  by  the  legal  and  dominant 
position  of  the  estates  and  Church  in  England,  their  utter 
perversity  and  futility  becomes  apparent.  The  established 
clergy,  in  their  ecclesiastical  and  political  position  of  influ- 
ence, the  old  gentry  in  their  attachment  to  the  "  Church 
of  England  "  and  to  the  militia  system,  the  towns  with  their 
Puritanical  reminiscences,  and  the  whole  nation  in  its  jealous 
pride  in  its  national  church,  were  all  mortally  offended.  The 
nrst  symptoms  of  resistance  in  the  very  party  of  non- 
resistance,  the  opposition  of  the  bishops,  ought  to  have  warned 
the  King  in  time.  But  James,  inflexible,  a  fimatic  in  his 
belief  in  the  infallibility  of  -Jesuit  counsels,  a  pessimist  in  his 
estimate  of  men,  hard  and  obstinate  even  to  fatuity,  p^- 
sistently  follows  his  aim.t 

t  AbeolutiBm  was  befbve  aU  inoom-  re-eBtabliahnient  of  a  Oourt  of  High 

Satible  with  the  Established  Gharoh.  Oonunissicm,  against  the  plainly  ex* 

ames  U.  offended,  in  the  first  place,  pressed  rules  of  law.     Just  as  on- 

the  Established  Church  party  by  the  equiTocally  directed  against  the  Tonsa 
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The  consequenoe,  apaxt  from  the  dramatic  details,  was  the 
coalition  of  both  the  great  parties,  of  those  who  held  the 
theory  of  resistance  and  of  the  non-resistants,  into  an  actual 
armed  resistance ;  the  summoning  of  the  Prince  of  Orange ; 
the  flight  of  the  monarch,  whom  all  forsook ;  the  summoning 
of  the  ''  GoHvention  Parliament ;  "  the  transfer  of  the  crown 
(which  had  now  been  declared  '^  vacant ")  to  the  Prince  of 
Orange ;  and  the  formal  arrangement  as  a  compact  between 
the  Prince  and  the  Parliament,  by  which  all  previous  en- 
croachments of  the  prerogative  made  up  to  that  time  were 
declared  to  be  illegal. 

To  the  present  day  a  feeling  of  the  legality  of  this  act,  called 
by  the  name  of  *'  the  glorious  revolution,"  still  lives  in  the 
consciousness  of  the  nation.  *'  Nothing,"  says  Hallam,  ''  was 
done  by  the  multitude  ;  no  new  men,  either  soldiers  or  dema- 
gogues, had  their  talents  brought  forward  by  this  rapid  and 
pacific  revolution :  it  cost  no  blood,  it  violated  no  right,  it 
was  hardly  to  be  traced  in  the  course  of  justice."    In  short  it 


was  the  saspeiiBion  df  the  county 
militia,  and  the  systematio  diBarming  of 
the  propertied  (dasses.  Sixteen  lora- 
lieatonants  were  diamisaed  from  office, 
and  twelve  of  these  places,  as  well  as 
one-third  of  the  sheriffs'  offices,  were 
filled  by  Catholics.  But  the  snppree- 
sion  of  ecclesiastical  legislation  by  a 
so-called  right  of  dispensation  was  a 
crashing  blow,  invalidating  the  en- 
forcement of  aU  laws  which  had  been 
passed  for  the  establishment  of  the 
Anglican  Ghnroh,  declaring  all  contra- 
ventions of  them  nnpnnishable,  and  the 
oath  of  supremacy  and  the  provisions 
of  the  Test  Acts  touching  the  appoint- 
ment to  public  offices  no  longer 
requisite.  Already  under  Charles  U. 
an  attempt  had  been  made  to  issue  a 
declaraiion  of  wdulfenM,  which  was 
intended  to  work  in  the  spirit  of 
restoration,  in  favour  of  the  Catholics, 
and  not  in  favour  of  the  Protestant 
sects.  But  that  declaration,  with  the 
usual  caution  of  that  reign,  had  been 
kept  within  the  fonns  of  ^  royal  rigltt 
of  pardon,  and  was  recaUed  at  the  mrst 
serious  remonstrance  of  Parliament. 
The  declaration  of  James  II.,  on  the 
other  hand,  appeared  as  a  direct  aboli- 
tion of  the  ecclesiastical  laws,  by 
virtue  of  royal  supreme  power,  and 
this  offensive  expression  was  actually 
employed  in  the  declaration  which  was 
issued  for  Scotland.  The  declaration 
of  James  11.  was  based  upon  the  Jesuit 
maxim,  which  at  all  times  appeals  to 
the    prindplee    and    laws    of    civil 
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liberty,"  and  even  asserts  the  most 
advanced  principles  of  '*  popular  sove- 
reignty" against  governments  and 
national  laws,  in  order  to  remove  aU  the 
barriers  of  ecclesiastical  power,  in  order, 
after  the  removal  of  these  barriers,  to 
rule  with  all  the  coercive  means  at  its 
disposal.  The  Anglican  clergy  was 
enlightened  as  to  the  meaning  of  the 
declaration,  after  its  experiences  of  the 
papal  clause  "  non  obstante"  The  legal 
profession  was  not,  indeed,  as  yet  quite 
clear  as  to  the  exact  boundaries 
between  the  acknowledged  right  of 
pardon  residing  in  the  Crown,  and  a 
systematic  invalidation  of  ihe  legisla- 
tion of  'the  land  by  royal  supreme 
power.  But  the  demonstrative  appear- 
ance of  the  Catholic  monastic  costumes 
in  i(ll  pubUc  places  made  tiie  sig- 
nificance of  the  question  patent  to  all. 
The  union  of  the  two  great  parties  was 
a  necessary  consequence.  It  was  cer- 
tainly a  marvellous  fate,  which  forced 
the  most  zealous  preachers  of  passive 
obedience  to  furnish  the  first  example 
of  disobedience.  The  seven  bishops 
who  petitioned  against  the  declara- 
tion were  arraigned  for  sedition,  but 
acquitted  by  the  jury,  and  among 
the  clamorous  -rejoicmgs  of  the  people 
on  account  of  this  acquittal,  which 
even  carried  away  with  it  the  '*  black- 
guards," the  open  insurrection  breaks 
out;  the  flight  of  the  King,  and  the 
further  steps  of  a  change  in  the  succes- 
sion foUow  each  other  rapidly. 
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was  an  event  which  ''  united  the  independent  character  of  a 
national  act  with  the  regularity  and  the  coercion  of  anarchy 
which  belong  to  a  military  invasion." 

The  ''  gloriousness  "  of  this  revolution  is  not  to  be  sought  so 
much  in  the  martial  deeds  of  the  men  who  brought  it  about 
as  in  the  political  wisdom  and  prudence  of  the  parties  which 
united  together  to  form  it.  As  in  olden  times  at  the  period 
of  Magna  Charta  the  two  great  parties  of  the  Middle  Ages, 
prelates  and  barons,  united  together  in  harmonious  co- 
operation, as  in  the  Restoration  of  1660  the  Presbyteriaji 
party  had  been  obliged  to  help  the  Boyalists,  so  the  Tories  in 
1688  were  obliged  to  aid  the  Whigs  in  expelling  the  Stuarts. 
This  revolution  was  not  founded  upon  any  party  programme, 
but  upon  the  recognition  of  common  rules  and  conditions, 
within  the  limits  of  which  both  parties  for  the  future  wiU 
move.  The  groimd  upon  which  the  two  opposite  political 
ideals  now  met  in  harmony  was  the  demand  for  a  government 
of  State  and  Church  according  to  the  laws  of  the  land.  Upon 
this  common  ground  both  parties  succeeded  in  formulating 
a  code  of  principles,  according  to  which  the  government  of 
the  country  was  for  the  future  to  be  undeviatingly  carried 
on.  This  code  was  drawn  up  in  the  following  thirteen  clauses 
of  the  "  Declaration  of  Rights : " — 

1.  That  the  pretended  power  of  suspending  laws,  and  the 
execution  of  laws  by  regal  authority,  without  consent  of 
Parliament,  is  illegal. 

2.  That  the  pretended  power  of  dispensing  with  laws,  or 
the  execution  of  laws  by  regal  authority  as  it  had  been 
assumed  and  exercised  of  late,  is  Ulegal. 

8.  That  the  commission  for  creating  the  late  Court  of 
Commissioners  for  ecclesiastical  causes,  and  all  other  com- 
missions and  courts  of  the  like  nature,  are  iUegid  and  per- 
nicious. 

4.  That  levying  of  money  for  or  to  the  use  of  the  Crown, 
by  pretence  of  prerogative  without  grant  of  Parliament,  for 
longer  time  or  in  any  other  manner  than  the  same  is  or  shaJl 
be  granted,  is  illegal. 

6.  That  it  is  the  right  of  the  subjects  to  petition  the  King, 
and  that  all  commitments  or  prosecutions  for  such  petitions 
are  illegiEd. 

6.  That  the  raising  or  keeping  a  standing  army  within  the 
kingdom  in  time  of  peace,  unless  it  be  with  the  consent  of 
Parliament,  is  illegal. 

7.  That  the  subjects  which  are  Protestants  may  have  arms 
for  their  defence  suitable  to  their  conditions,  and  as  allowed  by 
law. 

8.  That  elections  of  members  of  Parliament  ought  to  be  free. 
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9.  That  the  freedom  of  speech  or  debates,  or  proceedings  in 
Parliament,  ought  not  to  be  impeached  or  questioned  in  any 
court  or  place  out  of  Parliament. 

10.  That  excessive  bail  ought  not  to  be  required,  nor 
excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted. 

11.  That  juries  ought  to  be  duly  impanelled  and  returned, 
and  that  jurors  which  pass  upon  men  in  trial  for  high  treason 
ought  to  be  freeholders. 

12.  That  all  grants  and  promises  of  fines  and  forfeiture  of 
particular  persons,  before  conviction,  are  illegal  and  void. 

18.  And  that,  for  redress  of  all  grievances,  and  for  the 
amending,  strengthening,  and  preserving  of  the  laws.  Parlia- 
ment ought  to  be  held  frequently. 

These  were  in  the  main  exactly  the  points  in  which  the 
royal  rights  of  Government  had  in  the  last  decade  been 
successively  abused,  as  was  set  out  point  by  point  in  the  pre* 

amble.tt 

These  articles  presuppose  and  once  more  set  forth  in  a 
declaratory  form  the  national  foundation  of  the  English 
State,  as  it  had  been  built  up  from  Norman  times,  and  as  it, 
since  the  Reformation,  had  subordiuated  and  incorporated  the 
Church.     They  treat  of : — 

The  Crown  as  the  source  of  all  powers ; 

The  legal  tribunals  as  a  limitation ; 

Legislation  as  the  supreme  regulator  of  the  government. 

All  political  powers  proceed  &om  the  Crown,  and  remain 
centred  in  the  Crown  {totU  fait  in  luy  et  vient  de  lui  al  com- 


ft  Tbe  Deelaration  of  Bights  con- 
cludes with  these  categorical  words, 
which  express  the  character  of  coDsti- 
tntional  principles,  **  and  they  do  claim, 
demand,  and  insist  npon  all  and 
singular  the  premises  as  their  un- 
dented rights  and  liberties;  and  no 
declarations,  judgments,  doinfrs,  or  pro- 
ceedings, to  the  prejudice  of  the  people 
in  any  of  the  said  premises,  ought  in 
any  wise  to  be  drawn  hereafter  into 
conseouence  or  example."  The  rules 
thus  formulated,  which,  as  a  code  of 
fundamental  rights,  or  as  a  declara- 
tion of  human  rights  in  general,  would 
certainly  be  very  deficient,  are  sis- 
nificant  when  read  in  connection  witn 
the  customary  principles  and  laws  as 
to  the  exercise  of  royal  soToreign  rights. 
They  relate  to  the  points  that  have  to 
some  extent  been  left  undecided  in  the 
military  power  (6  and  7),  judicial  power 
(8,  10,  11,  12),  police  power  (5,  10), 
financial  power  (4,    12),  and    eccle- 


siastical power  (1,  2,  8)  of  the  King. 
They  were  laid  before  the  Prince  of 
Orange  in  the  manner  of  a  treaty  to  be 
signed  as  a  preliminary  to  his  election, 
and  it  was  only  after  they  had  been 
accepted  by  both  Houses  under  the 
name  of  the  "  Declaration  of  Bights," 
had  been  read,  acknowledged,  and 
accepted  by  the  Prince,  that  the  pro- 
clamation of  the  new  monarchy  was 
made  on  the  18th  of  February,  1689. 
In  the  Act  of  Parliament  incorporating 
the  Declaration,  a  modification  was  pro- 
posed respecting  the  illegality  of  the 
aispensing  power  of  the  Grown.  In 
the  same  session  a  new  statute  was  to 
be  passed,  regulating  the  limits  of  a 
permissible  exercise  of  such  a  power. 
This  statute  was,  however,  never  passed. 
With  regard  to  the  change  :of  succes- 
sion, the  parties  united  in  framing  a 
formula  which  represents  James  the 
Second's  action  as  an  abdication  of  the 
throne. 
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mencement),  bat  they  are  moderated  by  the  limits  imposed  by 
the  Grown  itself,  which  bind  the  Emg  for  the  past  to  the 
common  law,  as  established  by  usage,  to  his  own  laws,  and 
to  the  laws  of  his  predecessors;  and  for  the  fuiure  bind  him 
by  the  necessity  of  the  consent  of  the  two  Houses  of  Parlia- 
ment to  every  change  and  to  every  deviation  from  the  law 
thns  estabhshed.  This  was  a  laying  down  of  the  principles  of 
govemment,^  as  yet  nnattempted  in  the  history  of  nations,  and 
which  left  to  generations  to  come  the  problem  (below.  Chap. 
liii.)  to  solve,  whether  a  political  government  nnder  such 
conditions  was  capable,  at  any  given  time,  of  satisfying  the 
real  needs  of  the  State  and  of  society. 

In  the  straggles  of  the  centory,  in  all  the  infinitely  com- 
plicated phases  of  the  conflict,  the  internal  contrasts  of  the 
poUtical  system  of  the  nation  have  saceessively  in  all  their 
varied  stages  been  presented  to  the  eye,  in  a  manner  that 
appeals  to  the  understanding  and  the  mind  in  their  very 
inmost  core.  In  this  conflict,  the  events  of  the  Middle  Ages, 
both  in  Gbareh  and  State,  are  once  more  revived  as  an  inex- 
haustible material  of  controversies  for  both  sides.  The  same 
treatment  was  applied  to  the  doctrines  of  revealed  religion. 
For  the  intellectual  life  of  the  nation  the  period  is  one  of 
a  gigantic  advance  towards  self-consciousness  as  to  political 
topics  and  things  of  general  human  welfare.  But  what 
characterizes  these  party  struggles  is  their  immediate  prac- 
tical bearing  upon  the  State  and  its  administration.  The  ap- 
preciation of  that  which  is  essential,  which  was  possessed  by 
the  nobles  at  the  time  of  Magna  Charta,  returns  in  the  present 
generation  on  a  higher  scale.  In  Cavaliers  and  Puritans,  in 
Hobbes  and  in  Locke,  are  reflected  the  practical  experiences 
of  the  actual  State.  The  training  exercised  by  local  govern- 
ment with  its  common  centre  in  Parliament  gives  the  cUfi^erent 
parties  the  power  of  comprehending  the  State  under  all  con- 
ditions, and  an  effectual  influence  upon  the  State.  The  habit 
of  communal  life  and  its  purifying  moral  power,  from  the 
lowest  strata  in  the  State  upwards,  casts  off  once  more  that 
corruption  which  the  court  of  the  Stuarts  had  propagated. 
In  marvellous  contrast  to  the  later  revolutions  on  the  Con- 
tinent, in  which  enthusiasm  for  the  idea  of  liberty  engenders 
violence  and  subjection,  in  England  the  era  of  the  wickedest 
royal  family,  of  the  most  corrupt  court,  and  at  times  of  the 
most  corrupt  Parliament,  becomes  the  era  of  great  laws,  which 
form  the  foundation  of  the  political  and  moral  liberty  of  the 
people.  The  struggles  which  have  been  carried  on  within 
this  constitution,  between  the  great  factors  of  political  life, 
will  remain  for  all  fature  times  fruitful  precedents,  which 
European  society  has  won;  a  lasting  and  durable  gain  for 
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the  recognition  of  the  first  principles  of  political  liberty.  At 
the  close  of  the  period  certain  unassuming  alterations  in  the 
factors  of  the  executive  power  are  seen ;  otherwise,  a  century 
of  revolutions  and  restorations  has  passed  by,  without  ap- 
parently leaving  any  traces  in  the  permanent  bases  of  the 
State,  in  local  institutions,  and  in  the  mutual  relations  of  the 
estates  of  the  realm. 


CHAPTER  XLIII. 

®]be  Conditions  of  Sbocietg  at;  t|e  (S^  tA.  ti^r  Sbebcnttentl^ 

Centutg. 

With  the  period  of  the  Tudors  and^  Stuarts  another  era  of 
six  generations  has  oome  to  a  close ;  a  period  of  time,  which 
in  the  Middlie  Ages  almost  exactly  marks  the  epochs,  in.  which 
the  great  revolutionary  changes  of  society  in  the  European 
civilized  wosld  are  accomplished.  Under  reformation,  and 
revolution^  the  organization  of  society  into*  Estates  has  again 
proceeded  on  an  undisturbed,  unvarying  course,  thai  must  be 
once  again  examined  in  this  place,  seeing  that  it  is  the  funda- 
mental basis  of  the  now  fully  developed  parliamentary 
government  of  the  eighteenth  century. 

The  multifEuious  transformations  of  the  communal  system, 
the  more  lively  activity  of  the  upper  and.  middle  classes  in 
the  parish  as  well,  as  in  the  district,  in  conjunction  with 
the  flourishing  condition  of  agriculture  and.  the  rise  of  com- 
merce and  trade,  have  brought  about  an  upward  movement 
of  classes,  for  which  the  breaking  up  of  the  power  of  the 
great  martial  barons  had  made  room*.  In  tne  gradations 
of  society  at  the  dose  of  this  period  it  must  be  Understood, 
that  the  middle  class  of  the  earlier  constitutional  pedod  now 
takes  its  place  as  ''gentry"  beside  the  lords,  and  the  ttuner 
enfranchised  ''  third  estate  "  now  takes  the  place  of  the  middh 
classes — each  class  having  in  a  certain  sense  advanced  one 
degree  higher. 

I.  Lordi  and  gentry  have,,  in  this  period,  gradually  come  so 
close  to  each  other,  that  the  hereditary  peers  of  the  realm  no 
longer  stand  alone  as  a  separate  ruling  class,  but  have  become 
an  hereditary  nobility  within  a  much  more  numerous  domi- 
nant class,  which  is  fairly  distinguishable  under  the  designa- 
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tion  '^  gentry  "  given  to  it  in  legal  language,  as  in  that  of  the 
herald's  office  and  of  everyday  life. 

The  influences  of  property  have  in  the  first  place  at  the 
commencement  of  the  period  become  in  a  great  measure 
changed,  owing  to  the  fact  that  the  old  honours  of  the 
princely  peers,  which  were  confiscated  under  Edward  IV., 
were  not  regranted  in  the  old  fashion,  hut  in  parcels  and 
with  diminished  revenues;  and  that,  in  another  direction, 
hereditary  peerages  were  more  and  more  granted  to  land- 
owners, whose  lands,  whether  acquired  by  descent  or  by 
regrant,  especially  from  former  monasterial  estates,  were  veay 
different  from  the  old  "baronies,"  which  were  ordinarily 
continued,  in  the  Exchequer,  under  the  name  of  "  honours/* 
In  these  estates  there  was  no  longer  any  connection  with  a 
neighbourhood  in  which  gentlemen  and  tenants  were  wont  to 
regard  themselves  as  retainers  of  an  old  "  worshipful  lord." 
They  were  estates  like  many  others  of  the  freeholdmg  knight- 
hood. In  consequence  of  the  development  of  the  times,  which 
was  seldom  disturbed  by  external  wars,  and  in  consequence  of 
the  Uvely  intercourse  with  the  towns,  which  were  now  rapidly 
becoming  wealthy,  the  revenues  from  the  lands  of  the  landed 
proprietors,  who  came  next  after  the  nobles,  had  increased 
to  a  considerable  extent.  When  in  1640  the  Long  Parliament 
was  convened,  the  income  of  the  members  of  the  Lower  House 
was  computed  at  £400,000,  and  their  estates  at  three  times 
the  extent  of  those  of  the  lords.  The  estates  of  the  lords 
spiritual  in  Parliament  appear  to  be  considerably  diminished, 
in  consequence  of  the  secularizations;  and  the  few  newly 
created  bishoprics  were  not  endowed  with  the  old  rich  landed 
possessions. 

But,  together  with  the  relations  of  property,  the  legal 
position  of  the  nobility  in  the  county  and  local  unions  had 
become  altered.  The  former  importance  of  the  barons  as 
personal  lords  of  a  martial  retinue  had  long  since  ceased. 
All  the  duties  of  the  landed  estates,  formerly  discharged  in 
the  public  interest,  together  with  their  influence,  now  falls 
upon  the  militia  and  police  administration.  The  high  hono- 
rary offices  now  occupy  the  position  that  the  seignevrs  of  the 
Middle  Ages  had  filled.  Their  influential  participation  in 
State  functions  now  hes  in  the  first  place  in  the  commissions 
of  peace,  which  for  the  most  part  are  filled  by  the  same 
individuals  as  compose  the  staff  of  the  miUtia  organization. 
The  habitual  form  of  these  commissions  was  accordingly 
certain  in  the  long  run  to  determine  the  legal  conceptions  of 
rank,  as  the  feudal  militia  system  had  formerly  done.  But 
the  commission  of  peace  included,  as  its  chief  constituents,  the 
great  landed  proprietors  of  the  county ;  the  appointments  to 
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it,  in  fact^  passed  almost  as  certainly  from  father  to  the  first- 
bom  son,  as  did  the  landed  estates.  At  the  head  of  the  com- 
mission stood  regularly,  as  citstos  rotulorvm  (who  was  at  the 
same  time  ordinarily  made  lord-lieutenant  of  the  militia),  a 
temporal  lord  of  Parliament.  The  number  of  lords  was 
maintained  under  the  Tudors  in  a  certain  proportion  to  the 
number  of  the  counties,  so  that  a  seat  in  the  Upper  House 
and  a  commission  at  the  head  of  the  county  administration 
generally  went  together.  But  in  the  last-named  capacity  the 
hereditary  noble  and  counsellor  of  the  Grown  only  appeared 
as  primus  inter  pares,  with  similar  ofBcial  duties  and  rights. 
In  spite  of  all  deference  to  ''my  lord,"  this  was  a  very 
different  position  to  that  when  the  great  baron  held  his  court 
with  his  retinue.  The  idea  of  a  mere  precedence  takes  the 
place  of  the  old  idea  of  subordination  and  personal  fealty. 

In  the  period  of  the  Stuarts  this  new  view  finds  expression 
in  the  considerable  number  of  elevations  to  the  peerage.  (1) 
In  the  period  of  the  Tudors  the  total  number  of  peerages  had 
been  raised  to  the  maximum  of  69.  But  James  I.  went  so 
far  as  to  make  62  new  creations,  Charles  I.  59,  Charles  II.  64, 
and  James  11.  8,  altogether  198,  which,  after  deducting  99 
extinct  peerages,  gave  a  total  of  about  160  temporal  peers. 


(1)  Aa  to  the  newly  created  peerages 
and  eleYations  under  the  Tndors,  of. 
above,  p.  473.  In  the  time  of  the 
StnartB  this  number  increased  to  98 
under  James  L,  to  180  mider  Charles  I., 
to  187  under  Charles  U^  and  to  11 
under  James  IL ;  altogether  876  under 
the  Stuarts,  as  against  146  in  the  days 
of  the  Tudors.  The  reigns  of  the  Tudor 
dynasty  brought  about  on  the  ayerage 
one  change  in  the  peerage  in  every  year, 
that  of  the  Stuarts  three.  James  I. 
created  62  new  peers,  Charles  L  59, 
Charles  IL  64,  James  II.  8 ;  altogether 
198.  (In  the  following  century,  from 
1700-1800,  there  were  created  86  dukes, 
29  marquises,  109  earls,  85  yisoountfi, 
and  248  barons.)  At  the  commence- 
ment of  the  Long  Parliament  it  was 
computed  (Bush worth,  ii  1156)  that 
about  two -thirds  of  the  earls  and 
barons  who  had  been  summoned  had 
only  been  created  within  the  last 
generation.  James  L,  as  has  been 
already  mentioned,  for  a  time  offered 
the  dignities  of  a  baron,  a  yiscount,  and 
an  eari  for  sale,  for  £10,000,  £15,000, 
and  £20,000  respectiyely,  which  offer 
was  taken  advantage  of  in  a  single  year 
by  four  earls  (Franklyn's  Annals,  p. 
S3).  With  their  unkingly  method  of 
government,  the  friyolous  distribution 


of  the  highest  dignities  in  the  State 
also  increased  uiuer  his  successors. 
It  is  true  that  besides  the  English 
gentry  many  Scotch  peers  were  also 
received  amone  the  number  of  the 
English  lords ;  but  the  Scotch  peerage, 
too,  was  also  enriched  under  James  L 
and  Charles  L  and  II.  by  214  new 
creations — more  than  are  met  with 
in  the  whole  Scotch  history  from 
Malcolm  in.  downwards.  That  Charles 
L  when  in  dire  need,  in  1640,  once  more 
summoned  the  peerage  to  him  in  the 
form  of  a  Magnwn  CoruUium,  was  only 
an  anachronism.  The  Houses  of  Lords 
and  Commons  had  long  since  become 
combined  into  one  great  body,  and 
could,  in  the  present  constitution  of 
the  State,  be  no  more  parted  than 
could  ofiSce  and  tax.  After  the  eyents 
of  the  last  hundred  years  the  lords  had . 
lost  not  merely  the  influence  of  their 
possessions,  but  also  so  much  moral 
respect,  that  they  could  not  possibly 
now,  together  with  the  royal  cabinet, 
form  a  special  and  separate  constitu- 
tional body.  They  accordingly  declared 
themselves  to  be  incompetent  On  that 
very  account  the  lords  form  no  longer 
a  factor  in  the  civil  wars,  but  are 
divided  like  the  gentry  between  two 
camps  and  two  Parliaments. 
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Their  number  was  in  itself  sufficient  to  determine  the  new 
view  which  began  to  regard  the  peerage  as  an  hereditary  pre- 
cedence among  the  gentry  granted  by  patent,  and  not  as  & 
dominant  class  per  se.  The  Bestoration  completes  this 
political  position,  and  that,  too,  contemporaneously  with  the 
total  abolition  of  feudal  tenures  by  12  Charles  II.  c.  24.  With 
the  conversion  of  feudal  estates  into  socage,  the  full  powers  of 
devise  over  landed  estates  return.  Already  by  82  Henry  VIII. 
c.  1,  and  84  Henry  YIII.  c.  6,  the  landowner  had  been 
empowered  to  dispose  by  will  and  testsoient  of  two-thirds  of 
his  lands  held  in  knight's  tenure,  and  of  all  his  lands  held 
in  free  socage.  By  the  conversion  of  all  knights'  fees  into 
free  and  common  socage,  the  latter  became  now  the  general 
mode  of  tenure.  (1*)^  There  still  were  to  be  found  at  the  head 
of  the  peerage  some  few  families  with  truly  princely  posses- 
sions, and.  boasting  royal  blood;  but  in  the  main  the  English 
nobility  had  already  become  an  "  elevated!  gentry." 

Buit  this. gentry  extends  in  every  generation  with  the  landed 
possessions  and  with  the  public  offices,  upon  which  it  is  based. 
Its  marrow  was  at  the  close  of  the  Middle  Ages^  the  free- 
holding  knighthood,  whose  estates,  in  spite  of  their  liability 
to  alienation,  could  be  preserved  fairly  intact  by  the  law  of 
primogeniture  and  entail.  On  the  other  hand,  under  Henry 
VIII.,  the  law  as.  to  the  liberty  of  devise  by  wiU,  and  in  the 
seventeenth  century  the  civil  war,  had  led  to.  multifarious 
changes  of  ownership,  in  consequence  of  which  the  rich  muni- 
cipal classes  enter  into  possession  in  great  numbers.  The 
new  owners  pass  through  the  commission  of  the  peace  and 
Parliament,  at  first  politically,  and  then,  after  a  certain 
time,  socially  also,  completely  into  the  ranks  of  the  old  gentir. 
But  as  commissions  of  the  peace  and  Parliament  also  include 
municipal  dignitaries,  it  came  about  that  these  were  in  ever 
greater  numbers  admitted  into  the  ranks  of  the  gentry. 
The  honorary  designation  of  esquire,  which  at  the  close  of 
the  Middle  Ages  was  only  granted  in  isolated  cases,  broadens 
out  and  includes  the  rich  civic  class  of  liberal  education  and 
occupation,  almost  within:  the  same  limits  within  which  these 


(1*)  In  harmony  with.thia  lining  fonn. 
of  the  estates  the  feudal  nexui  was 
abolished  as  a  oompletely  antiquated 
institution.  James  I.  and  Charles  I.  had 
negotiated  with  Parliament  on  the 
subject.  The  Long  Parliament  had 
(Feb.  24th,  1645)  directly  abolished  aU 
feudal  burdens,  and  the  Restoration 
found  in  this  one  of  the  few  points 
which  could  be  accepted  from  the 
rcYolution  without  any  reservation. 
The  statute  abolishing  this  nextu  (12 


Gar.  H.  c.  24)  has  aa  truly  radioal  a 
form  as  a  statute  for  the  abolition  d 
feudal  tenures  can  weU  hav&  AU 
feudal  tenures  are  for  the  future  ex- 
pressly declared  to  be  held  upon  **  free 
and  common  socage,"  and  merge  with 
the  urban  freeholds  into  an  indis- 
tinguishable  mass  of  freehold.  It  was 
aUo  declared  that  **  all  future  grants  of 
land  by  the  King  should  be  in  free  and 
common  socage.* 
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classes  were  wont  to  seek  and  find  admission  into  the  com- 
missions of  the  peace.  As  a  matter  of  course  the  old  beneficed 
clergy  kept  their  old  honorary  rank,  combined  with  numerous 
appointments  to  the  commissions  of  the  peace,  and  to  these 
were  added  also  the  higher  class  of  lawyers  (the  quorum  of 
the  commissions  of  the  peace),  physicians  who  had  studied, 
and  the  higher  civil  and  military  officials.  With  almost 
excessive  liberality,  the  somewhat  lower  predicate  gentlenum 
was  given  in  ordinary  life.  (1^) 

Thus,  both  in  State  and  society  a  first  class  of  consider* 
able  extent  has-  become  formed,  partly  with  personal  and 
partly  with  higher  hereditary  designations  of  honour.  Within 
the  highest  degrees  of  the  peerage  there  extends  a  higher 
rank  down  to  grandchildren;  within  the  lower  degrees,  and 
among  those  eligible  as  knights  of  the  shire,  to  the  sons. 
It  is  not  the  family  with  all  its  descendants,  but  only  the 
owners  of  the  fanuly  estates,  and  the  vocation  to  pubUo 
activity  involved  therein,  who-  receive  the  legal  or  customary 
title.  Pecuniary  embarrassment  caused  James  I.  to  increase 
these  honours  by  the  hereditf^  dignity  of  a  baronet,  which, 
differing  from  the  general  English  rule,  is  a  mere  title  with 
no  public  duties  attached  to  it..  Under  the  Stuarts  this  dignity 
was  granted  successively  to  nine  hundred  persons,  and  be* 


(1^)  The  equality  in  rank  accord^> 
the  mgnitaries  of  the  towns  with  the 
titles  at  esquires  and  gimtlemen  dates 
TOinoipaUy  from  the  dayB  of  Henry 
VlIL  This  was  the  time  in  which  the 
word  genUeman  began  to  he  used  almost 
in  the  modem  sense  **  which  dis- 
tinguishes the  gentleman  legaUy  firom 
the  noble,  and  moraUy  from  the  un- 
educated plebeian  "  (Hackintosh,  Hist, 
i  269).  The  inclusion  of  the  citizen 
worthies  still  slowly  increases.  The 
rich  citizen,  the  banker  and  merchant, 
the  alderman  of  the  larger  cities  was 
reckoned  to  this  class  almost  without 

auestion.  The  commission  of  peace  for 
lie  county  and  the  towns  was  a  general 
standard  for  the  ** raihsfdhi^"  classes, 
AS  they  have  been  called  in  German 
cities.  Large  estates,  education,  and 
customary  service  in  the  magisterial 
offices  are  here,  as  among  the  landed 
gentry,  the  distinguishing  feature.  For 
this  reason  the  retail  tiadesman,  the 
dealer,  and  the  artisan  were  not 
reckoned  among  such,  even  when 
they  aotuaUy  surpassed  in  wealth 
many  a  country  noble.  Habitual 
activitr  in  an  honorary  position  in 
the  militia,  in  the  court  (commission 
of  peace),  and  in  the  Ghuroh  (by 


learning)  forms  the  common  bond  of 
the  gentry,  within  which,  however,  the 
pretensions  of  old  birth,  great  estates, 
and  high,  office  by  hereditary  dignities, 
titles  and  precedence  make  themselves 
felt.  In  this  spirit,  from  the  time  of 
Henry  YUL,  there  arose  by  law,  by 
the  practice  of  the  courts  and  the 
herald's  office,  a  very  comprehensive 
table  of  precedence,  which  is  closed 
by  the  general  headings  esquires  and 
gentlemen^  within  which  ruik  a  very 
numerous  body  of  persons  is  conspicu- 
ous by  birth,  dignity,  and  office  as 
a  more  distinguished  class  (Crneist, 
''Adel  und  Bitterschaft,"  pp.  47-50). 
Gradations  which  now  appear  to  us 
pedantic  have  in  their  day  served  to 
satisfy  the  pretensions  of  the  older 
distinguished  classes  so  far  as  they 
were  content  with  the  moderate  right 
of  precedence,  and  did  not  aspire  to  be 
made  a  separate  caste.  The  narrower 
definition  of  gentry  in  the  books  on 
heraldry,  and  which  is  different  from 
that  given  in  the  law  books,  certainly 
brings  precedence  by  birth  much  more 
prominentiy  into  the  foreground.  But 
these  books  have  never  had  any  in* 
fluence  upon  political  life. 


620  Constitutional  History  of  England. 

came  a  kind  of  middle  degree  comiecting  the  peerage  with  the 
wider  circle  of  gentry.  (P)  At  the  close  of  the  period  the 
average  income  of  a  peer  was  usaally  assessed  at  about  JB3000, 
that  of  a  baronet  at  £900,  and  that  of  a  member  of  the 
Lower  House  at  £800. 

II.  The  enfranchised  freeholders  of  the  counties  and  the 
enfranchised  citizens  of  tite  towns  now  appear,  after  the  gentry 
has  been  thus  raised,  as  politically  entitled  to  be  called  the 
middle  class.  The  old  line  of  demarcation,  according  to  which 
the  classes  which  habitually  discharge  the  duties  of  jurors, 
that  is,  the  forty-shilling  freeholders,  also  help  to  form  the 
enfranchised  body,  has  been  retained  unchanged  in  the 
county.  There  is  added,  moreover,  to  these  the  service  of 
constables,  churchwardens,  and  overseers  of  the  poor  and 
of  highways,  which  do  not  fall  under  the  same  qualification, 
but  as  a  matter  of  fact,  ordinarily  keep  within  the  same 
classes.  There  are  added,  moreover,  the  poor  rates,  which 
have  now  become  considerable,  and  the  highway  and  bridge- 
building  burdens,  to  which  these  classes  contribute  large 
amounts.  Almost  the  same  relation  exists  in  the  militia 
service.  If,  with  regard  to  these,  the  franchise  had  been 
lowered,  it  would,  on  the  other  hand,  have  been  necessary  to 
raise  it  again ;  for  by  stat.  27  Elizabeth,  c.  6,  the  qualification 
for  jurors  had  been  doubled.  On  the  whole,  the  rate  of 
forty  shillings,  however,  stiU  answered  to  the  average  calcu- 
lation of  personal  service.  There  was,  accordingly,  no  in- 
clination evinced  to  alter  the  old  valuations  in  any  way.  (2) 


(1«)  The  hereditary  title  of  baronet 
was  intended  to  a  certain  extent  to 
take  the  place  of  that  of  banneret, 
which  was  for  the  last  time  granted  at 
the  battle  of  EdgehiU,  1642.  Accord- 
ing to  the  orig^al  statutes,  the  new 
dignity  was  as  a  rule  purchasable  for 
£1095,  bat  regard  was  to  be  had  to 
good  family,  to  the  descent  from 
persons  who  bear  arms  from  their 
grandfather  on  the  other's  side,  and 
who  have  an  annual  income  of  £1000, 
which  was  specified  more  in  detail. 
As,  however,  it  was  not  very  easy  to 
find  purchasers  for  all  the  200  patents 
proposed,  these  conditions  were  not 
strictly  adhered  to,  which,  as  being 
limitations  of  the  prerogative,  did  not 
bind  the  successor.  The  first  baronet, 
created  in  1611,  was  Sir  Nicholas  Bacon 
atid  then  this  dignity  was,  under  James 
I.,  conferred  upon  200  persons,  under 
Charles  I.  upon  258,  under  Charles  II. 
upon  426,  and  under  James  II.  upon 
20.  The  total  number  of  creations 
down  to  the  present  day  amounts  to 


more  than  1700,  of  whom  about  750  are 
stUl  in  exietence,  to  whom  must  be 
added  a  snudl  number  of  Sootoh  and 
Irish  baronets,  whose  special  creation 
ceased  with  the  Union.  The  richest 
old  knightly  families  passed  for  the  moat 
part  into  the  peerage  and  into  this 
baronetcy;  yet  there  are  also  still  a 
great  number  of  old  freeholding  families, 
who  only  indicate  their  descent  by  fh&r 
coat  of  arms. 

(2)  The  enfranchised  middle  daases 
have  in  the  course  of  the  seventeentii 
century  attained  to  political  oonscioiis- 
ness  and  to  an  influential  Bi$!:nificanoe, 
which  they  did  not  enjoy  either  in  the 
preceding  or  in  the  subsequent  period. 
The  statistics  as  to  the  numbers  and 
prosperity  of  the  yeomanry  at  the  time 
of  the  civil  wars  are  oonfirmed  by 
their  money  payments  in  the  civil  warsi 
and  by  the  great  influence  of  the  middle 
classes  at  elections.  The  house  of  the 
English  yeoman  was  rough  enough, 
and  down  to  Elizabeth's  time  had  not 
even  a  chimney;  but  the  good  food 
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On  the  other  hand,  the  division  in  the  boroughs  was  very 
doubtful.  In  these  the  restriction  of  an  active  participation 
in  their  government  reacted  continuously  upon  the  suffrage^ 
80  that  in  the  majority  of  cases  only  the  select  bodies, 
capital  burgesses,  etc.,  took  part  in  the  elections,  and  the 
old  rule  that  the  right  to  vote  resided  in  all  those  who  paid 
scot  and  bore  lot,  became  actually  the  exception.  Indifference, 
a  result  of  being  no  longer  accustomed  to  personal  service, 
want  of  all  statistics  for  examining  into  the  state  of  things, 
and  tacitly,  also,  a  feeling  that  such  a  restriction  was  neither 
illegal  nor  inequitable,  sdl  worked  together  here.  '^  Incor- 
poration "  had  become  the  legal  form  for  this  exclusion,  which 
was,  on  being  granted,  either  expressly  restricted  to  a  narrow 
circle,  or  was  understood  to  have  been  so  granted.  This  con- 
ception so  predominated  in  the  practice  of  the  courts,  in  juris- 
prudence and  in  the  election  decisions  of  the  Lower  House 
since  James  I.,  that  we  must  perceive  in  it  not  merely  a  chain 
of  abuses,  but  a  tacit  equalization  of  the  anomalously  large 
representation  by  an  equally  anomalous  restriction  of  the 
enfranchised  classes.  Even  James  the  Second's  brutal  treat- 
ment of  the  municipal  constitutions  cannot  in  this  respect 
be  particularly  blamed.  At  the  eleventh  hour  James  issued, 
on  the  17th  of  October,  1688,  an  ordinance  for  reinstating  the 
corporations,  annulling  the  act  of  disfranchisement  and  re- 
newing the  ancient  charters.  The  majority  of  the  towns  took 
advantage  of  it,  yet  only  returned  to  a  sort  of  degenerate 


and  the  comfortable  appearenoe  of  the 
middle  and  lower  claaies  has  been 
frequently  and  <aedibl7  testified  to. 
Henry  the  Eighth's  merits  have  been 
recently  perhaps  too  highly  estimated 
in  Fronae's  enthusiastic  description, 
and  the  guild  and  labour  protection 
system  somewhat  idealized.  But  the 
raising  of  the  economic  independence 
cf  the  middle  classes  within  the 
agricultural  regulations  then  existing 
has  scarcely  been  over-estimated.  Cer- 
tain social  political  laws  also  of  Eliza- 
beth's disclose  a  direct  intention  to 
advance  the  maintenance  of  a  land- 
owning middle  class  by  parcelling  of 
estates.  In  the  following  period  I  snaU 
again  refer  to  entails,  which  were  of  a 
oontrary  tendency.  A  change  was 
moreover  introduced  in  the  social 
customs  of  this  time,  which  more  and 
more  prevented  the  means  of  the 
•ristooracy  from  being  spent  in  hospi- 
tality to  their  neigntwurs,  followers, 
and  servants,  diverted  their  expen- 
diture into  other  channels,  and  thus 
diminished  the  inmiedtate  influence  of 


the  great  landowners  as  well  as  of  the 
higher  clergy  upon  the  middle  dasses. 
The  old  oath  of  fealty  to  a  mesne  lord 
became  under  these  conditions  of  things 
a  pure  formality.  The  classes  whi^ 
formerly  in  great  numbers  belonged  to 
the  great  manorial  households  as  idle 
servants,  now  found  as  tenants,  trades- 
men, and  mechanics  a  more  burden- 
some, though  a  more  independent  ex- 
istence. The  novelty  of  their  position 
and  the  want  of  a  fixed  limit  to  the 
middle  classes  is  moreover  seen  in 
the  deficiency  of  all  proper  desig- 
nations of  class  and  rank.  The  name 
yeoman  for  the  country  freeholder 
almost  takes  the  place  of  the  prcbui 
et  UgaU9  homo  of  the  Middle  Ages, 
The  designation  mywUry^  magisterium^ 
and  the  word  *'  mister  "  (master)  derived 
from  it,  were  widely  employed  as  names 
for  the  respectable  tradesman  and  com- 
mercial man  even  in  legal  documents 
(Ooke,  ''  Inst,"  ii.  p.  668).  In  the 
tables  of  precedence  the  whole  middle 
class  is  taken  together  under  the  name 
of  yeomen. 
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existence,  in  which  no  serious  reform  was  thought  of.  AAer 
the  parUamentary  suffrage  in  the  boroughs  had  become  inter- 
woven  with  the  influence  of  a  ruling  class  and  its  various 
parties,  a  reform  proceeding  from  Parliament  could  no  Icmger 
be  expected.  Like  the  castles  of  the  Middle  Ages,  the 
boroughs  now  became  fortified  strongholds  for  the  political 
influence  of  the  Whig  and  Tory  nobility,  and  for  a  smaJler 
part  of  a  municipal  patrician  clique.  The  Convention  Parlia- 
ment expressly  confirmed  all  the  abuses  of  the  select  bodies ; 
the  most  zealous  Whigs  soon  showed  themselves  the  most 
zealous  representatives  of  the  deformities  in  the  right  of 
corporations,  and  no  sincere  attempt  to  restore  a  regnlar 
municipal  franchise  was  again  made  for  a  century  to  come. 
As  a  final  result  the  gentry  secured  by  this  means  a  para- 
mount influence,  as  was  in  truth  due  to  them  of  right  for 
their  exertions  in  the  county  and  parochial  unions.  In  spite 
of  glaring  anomalies  in  individual  cases,  there  was  on  the 
whole  in  the  distribution  of  the  franchise  a  ju9  SBqwan, 
although  a  hard  problem  was  left  for  a  future  generation, 
in  which  that  equalization  no  more  existed.  (2^) 

The  class  of  electors  thus  limited  is,  from  an  economic 
point  of  view,  a  rising  one.  The  number  of  freeholders  has 
without  doubt  increased,  owing  to  the  passing  of  huge 
monastic  properties  into  private  hands,  to  the  divisibility  of 
landed  estates,  and  the  freedom  of  devise  since  Henry  VlJi. 
Still  more  have  the  progress  of  agriculture  and  the  market 
found  for  produce  in  towns  that  have  now  become  wealthy, 
increased  the  revenue  even  of  the  smaller  freeholders.  The 
later  calculation,  that  there  existed  in  the  seventeenth  century 
160,000  freeholders,  with  an  average  income  of  £60  to  £70,  is, 
like  all  statistics  of  these  times,  probably  exaggerated ;  but, 
making  all  allowance  for  great  differences  in  different  eoun- 
ties,  the  existence  of  a  numerous  and  well-to-do  class  of  free 
farmers  at  this  time  is  beyond  all  question.  A  prosperous 
middle  class  was  also  to  be  found  in  the  cities,  in  conse- 
quence of  a  fairly  uniform  rise  in  commerce,  navigation,  and 
trade.  Excepting  some  unfavourable  times  and  the  decay 
of  certain  branches  of  industry,  both  wealth  and  prosperity 
steadily  increased  in  the  seventeenth  century  in  spite  of  the 
civil  wars.  This  economic  position,  allied  with  the  conscious- 
ness of  political  influence,  with  an  energetic  activity  in  the 
parish,  and  with  the  progressive  development  of  ecclesiastical 

(2*)  The  leUtionB  ti  the  mimicipal  refer  the  reader  toGneist,  *'Geeoluoiile 

eoDBtitatioiiB  and  the  municipal  fran-  dee  Self-Goyemment,*' pp.  818,823,  and 

ohise  to  Parliament  had  at  the  close  of  to  the  soryey  in  Gneiet,  **  Self-QoTen- 

this  period  become  sooomplioated  that  ment "  (3rd  edit,  1871),  sec  100. 
for  a  more  detailed  description  I  most 
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reform,  made  the  middle  classes  the  depositaries  of  inde^ 
pendent  thought  and  the  mainspring  of  the  opposition  to  the 
dynastic  hierarchy  of  the  Stuarts ;  for  which  reason  also  the 
Bestoration  attacked  religions  dissent  and  political  heterodoxy 
among  the  civic  middle  classes,  without  essentially  checking 
their  material  development. 

III.  The  unfrcmchised  classes  in  town  and^cotmtry  form,  it  is 
true,  a  personally  free  class,  and  one  on  an  equality  with  the 
classes  socially  above  them,  hoth  in  respect  of  rights  of 
family  and  property,  but  one  which  has  no  active  share  Ib 
expressing  the  will  of  the  State.  Both  socially,  and  also  in 
respect  of  their  private  rights,  this  class  appears  to  have 
become  to  a  certain  extent  raised. 

The  position  of  the  petty  freeholders,  who  were  •excluded 
from  the  franchise,  was  involuntarily  changed  by  the  rapiil 
depreciation  of  the  coinage  and  the  value  of  money,  especially 
since  Henry  YIII.  While  the  shilling  had  fallen  to  one-third 
of  its  former  value,  and  the  money  produce  of  land  had 
steadily  risen,  a  number  of  small  freeholders  were  constantly 
rising  mto  the  class  entitled  to  exercise  the  franchise. 

The  copyholders,  from  being  tenant-farmers,  have  now 
become  partly  hereditary  possessors,  and  in  part  are  at  least 
now  protected  against  arbitrary  dispossession.  Villein  tenure 
only  now  continues  in  the  form  of  actual  burdens  and  dues 
payable  on  change  of  possession.  The  consent  of  the  lord  to 
alienations  and  the  lees  payable  on  change  of  tenant  served 
the  practical  end  of  preserving  this  kind  of  real  tenure  in 
a  more  fixed  and  intact  state  than  freehold.  The  more 
persons  of  higher  degree  were  anxious  to  acquire  such 
estates,  the  more  did  the  idea  of  villeinage  become  lost  in  the 
idea  of  an  inferior  tenure. 

The  status  of  the  propertyless  working  men  was  also  raised 
by  the  growing  prosperity,  and  by  the  protection  of  guilds, 
which  the  Tudor  legislation  allowed  as  an  equivalent  for  its 
police  measures  regulating  trade  and  labour. 

The  legislation  of  the  Tudors  also  made  fatherly  provision 
for  the  poor  working  classes,  by  fixing  the  prices  of  provision 
and  wages.  Credible  statemente  inform  us  that  a  daily  pay 
of  S^d.  was,  when  compared  with  the  price  of  provisions,  rela- 
tively high.  (3)   The  Bestoration,  too,  only  exercised  a  pressure 


(3)  The  unenfranehiBod,  propexdy 
speaidng,  the  third  estate,  was  in  legal 
and  popular  language  never  so  termed, 
because  the  styles  of  estates  and  ranks 
were  regularly  taken  from  former  epochs. 
But  as  a  fiEtct  it  has  this  third  position 
as  being  formed  of  a  number  of  liberi 
homines  in  the  old  sense,  all  being 


equally  entitled  with  regatd  to  private 
rights.  The  disappearance  of  the  re- 
mains t)f  serfdom  in  Elizabeth's  day  is 
testified  to  by  Sir  Thomas  Smith  de 
Rep.,  ilL  c.  10.  An  occasional  mention 
of  serfs  injudicial  decisions  under  James 
I.  is  an  antiquarian  curiosity.  Consider- 
ing the  general  conditionsof  paid  labour, 
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upon  political  views,  and  not  upon  the  social  position  of  the 
lower  classes,  particularly  in  towns.  There  is  especially  no 
tendency  apparent  to  extend  the  labour-police. 

English  society,  regarded  as  a  whole,  forms  at  the  close  of 
this  period  a  pyramid  with  gradually  descending  relations  of 
protection  and  dependence ;  at  the  head  the  peerage,  as  the 
apex  of  a  landed  gentry  on  a  broad  foundation,  firmly  rooted 
in  the  county;  this  latter  again  as  leader  of  a  still  wider 
class  of  patrician  families ;  the  whole  ruling  class  again  with 
an  ascendant  influence  upon  the  enfranchised  middle  dassra ; 
the  whole  population  held  together  upon  the  basis  of  equal 
family  and  property  rights,  in  which  even  the  institution  of 
entails  is  qmte  as  accessible  for  the  farmer  as  for  the  greatest 
peer  in  the  realm.  That  the  whole  system  was  conceived  of 
as  being  a  just  distribution  of  civil  rights  and  civil  duties 
ii^  shown  by  the  course  of  the  revolution,  in  which  the  most 
passionate  pretension  of  the  rights  of  the  person  and  the 
realization  of  the  republican  ideal  led,  not  to  a  lowering 
but,  to  a  raising  of  the  electoral  qualification.  The  social 
bases  of  this  political  system  were  so  firmly  established,  that 
the  violent  proceedings  of  Charles  I.  and  James  11.,  the  violent 
deeds  of  Cromwell  and  the  Puritans,  two  royalist,  one  repub- 
lican, and  one  aristocratic  revolution  passed  by  and  left  the 
constitution  externally  unscathed. 


the  ruling  claflaes  had  neither  any  in- 
terest in  keeping  up  nor  yet  any  incli- 
nation to  retain,  that  ifiolated  fragment 
of  Middle-Age  barbarism.  As  to  the 
conditions  of  the  copyholders,  and  as  to 
privileged  yiUeinage  and  pure  villein- 
age, cf.  Blackstone,  ii.  92  Mg.  The 
real  burdens  of  copyhold  which  were 
akin  to  the  feudal  burdens  were  not 
abolished  by  12  Charles  II.  c.  24,  be- 


cause they  were  regarded  aa  private 
jura  guaMa,  Accordingly  the  incident 
fines  payable  on  alienation,  taking  up 
the  inheritance,  the  heriots,  etc,  to  the 
lord  of  the  manor  still  remains.  Ab  to 
the  legislation  of  the  period  afifecting 
trade,  cf.  above,  p.  468.  How  this  claai 
was  politically  regarded  in  Elizabeth't 
time,  is  shown  by  the  teBtimony  of 
Harrison  (1568). 
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SIXTH  PEEIOD. 

THE  PARLIAMENTARY  GOVERNMENT  OF 
THE  EIGHTEENTH  CENTURY. 


CHAPTEB  XLIV. 

^]^  Sbtmcturt  of  tjbt  (Bnglfej^  Sbtate  after  tjbt  3KeboIut(on»* 


William  ahd  Mabt,  1689-1695 
William  IIL,  1695-1702 
Anne,  1702-1714 


Gbobgb  L,  1714-1727 
Gbobob  n.,  1727-1760 
GBOBes  IIL,  1760-1820 


With  the  Beformation,  the  Beyolntion,  the  Bestoration,  and 
the  expulsion  of  the  Stuarts,  the  limits  of  the  executive  power 
were  in  England  defined,  and  the  political  constitution  was 
formally  establi^ed.  An  external  change  was  brought  about 
by  the  union  with  Scotland  (1706),  and  with  Ireland  (1801)\ 
Apart  from  this,  the  accession  of  William  UI.,  with  the  De* 
elaration  of  Bights,  marks  the  commencement  of  parliamen- 


*  The  authorities  of  this  epoch, 
which  in  their  ▼oluminouaneflB  belong 
partly  to  political  history,  and  partly 
to  juriBprudence,  allow  only  a  slight 
selection  to  be  made  with  reference  to 
the  following  points : — The  statutes  of 
this  period  form  an  almost  bonndless 
mass  of  matter,  for  which  the  official 
collection  of  Statutes  of  the  Bealm 
ends  with  the  death  of  Anne.  The 
current  collections  of  statutes,  however, 
contain  the  text  complete  and  correct 
in  all  material  points.  For  the  Pro- 
ceedings in  Parliament,  the  ^  Parlia- 
ments^ History,"  vols,  v.-xxxvi.,  ex- 
tends from  the  year  1668  to  the  12th 
of  August,  1808,  with  which  date  this 
collection  stops,  and  is  continued  in  a 
new  series  as  (Hansard's)  parliamentary 
debates. 

A  work  upon  the  history  of  English 
Law  for  this  period  is  wantmg.  About 
the  middle  of  the  period  the  first  edition 
(1765)  of  Blackstone's  famous  work. 


"  Oommentaries  on  the  Laws  of  Eng- 
land," was  published,  which  down  to 
the  close  of  the  century  passed  through 
eleven  editions.  It  contains  in  vol.  i. 
(rights  of  persons)  an  admirably  written 
survey  of  public  laws,  clearly  empha- 
sizing the  chief  points,  whi(^  has  not 
been  excelled  by  its  later  commentators 
rStenhen,  Bowyer,  Warren,  Kerr,  etc.). 
On  tne  otiier  hand,  the  historical  intro- 
ductions are  merely  short  sketches.  For 
an  exclusive  survey  of  the  rich  political 
literature,  I  may  refer  my  readers  to  R. 
Ton  Mohl,  ''Literatur  des  Btaatswis- 
senschaften,"  vol.  ii.  1856,  pp.  8-286. 

For  local  government  there  appeiued 
in  this  period  a  standard  work,  Bum's 
"  Justice  of  the  Peace  "  (Ist  edit.,  1755, 
two  small  vols.,  then  increasing  to  four 
vols,  down  to  the  19th  edit.,  1800,  and 
now  in  the  30th  edit,  in  five  very  com- 
pendious vols.— containing  more  than 
eight  thousand  pages). 

Of  general  and  political  histories  the 
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tary  goyemment  by  paxty,  the  consideration  of  which  requires 
a  comprehensive  survey  of  the  structaral  fabric  of  this  political 
system  in  the  eighteenth  century. 

Like  all  great  free  states,  the  British  is  based  npon  a 
strong  and  firm  construction  of  the  executive.  In  so  £eu:  as 
it  is  necessary  to  make  the  person  and  the  property  of  the 
individual  serviceable  to  the  State,  this  State  is  stronger  than 
the  most  absolute  despot  in  Europe.  Since  the  Norman  days, 
a  feature  of  military  obedience  and  discipline  pervades  the 
English  political  system,  a  system  which,  hitherto  unknown 
to  the  States  of  the  Continent,  has  only  been  efficiently  jior- 
trayed  to  them  by  modem  historians. 

The  Crown  is  at  all  times  the  source,  the  courts  of  jusOee 
the  barrier,  and  the  law  the  supreme  regulator,  of  these 
powers.  But,  throughout  the  four  hundred  years  of  legisla- 
tion since  Edward  I.,  a  relation  of  mutuality  has  entered 
into  these  elements,  which  circumscribes  State  and  society. 
State  and  Church,  local  government  and  estates  alike  with 
fixed  legal  barriers.  These  self-imposed  bounds  of  the  Grown 
work  at  the  same  time  as  legal  limitations  of  Parliament 
and  parties,  and  as  a  legal  protection  of  classes,  corpora- 
tions, and  individuals.  The  sanctity  and  inviolability 
of  this  system  was  acknowledged  by  a  formal  agreement 
between  the  two  great  parties  of  the  nation,  on  James 
the  Second's  abdication ;  and  all  party  formations,  all  party 
movements  since  that  time  have  been  based  upon  the  fol- 
lowing  conditions. 

1.  The  law  recognizes  the  hereditary  Crown  as  the  fonda* 
mental  institution  of  the  land,  and  establishes  its  fixed 
succession  by  the  Act  of  Settlement. 

2.  The  law  controls  the  sovereign  rights  of  the  State, 
imposes  the  requisite  duties  upon  the  subjects,  and  specializes 
these  duties  in  a  manner  which  prevents  arbitrary  proceedings 
against  individuals. 

8.  The  law  regulates  the  exercise  of  magisterial  rights  by 
counties,  towns,  parishes,  and  corporations,  which  thus  become 

following  must  be  speoially  mentioned : 
Hallam,  "The  Constitutional  History 
of  England/' Yol.iii.  (down  to  the  death 
of  Qeorge  II.) ;  Lord  Mahon,  **  History 
from  the  Peace  of  Utrecht,"  etc.,  1836* 
1854,  six  vols,  (from  a  Tory  point  of 
Tiew) ;  W.  Hassey,  '*  History  of  England 
under  George  III.,  vols.  i.  and  ii.  1855 
9eq,;  Thomas  Efslcine  May,  *' Consti- 
tutional History  since  the  accession  of 
George  lU.,"  vol.  i,  1861  (German 
translation  by  Oppenheim);  Charles 
Duke  Yonge,  *"  The  Constitutional  His- 
tory from  1760  to  1860/'  London,  1882. 


The  very  ridi  matter  is  in  many 
almost  too  intimately  connected  with 
the  family  and  party  relations  of  Um 
present  times. 

For  the  statistical  and  administratif* 
conditions  of  the  eighteenth  oentniy, 
John  Adolphus^  *  The  PoUtical  State 
of  the  British  Empire  "  (London,  181^ 
Mq.  4  vols.  8yoX  contains  much  valuable 
matter ;  to  wmoh  mu<^  may  be  added 
from  the  writings  of  MoCuUooh  and 
other  politioo-eoonomio  works,  espe- 
cially on  the  hiitoiy  of  the  poor  law 
system. 
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b  the  fixed  depositaries  of  political  functions,  according  to  the 

peculiar  system  of  English  self-government. 
4.  The  law  affords  for  the  maintenance  of  these  adminis- 
{;  trative  functions  a   legal   protection,  by  a   comprehensive 

{,;  system  of  remedies  ex  debito  justify,  the  now  so-called  adminis* 

n  trative  jurisdiction. 

^  5.  The  law  determines  also,  with  the  duties  of  the  subjects, 

jj.  the  corresponding  rights  of  the  estates,  among  which  a  ''  ruling 

^  class,"  with  an  influential  share  in  the  executive,  makes  itself 

^  prominent. 

^  6.  and  7.  The  law  governs  their  combination  as  a  repre- 

sentation of  the  communitates  in  the  Lower  House,  as  a  spiritual 
^  and  temporal  peerage  in  the  Upper  Hoose^  each  with  a  suit- 

;  able  share  in  the  exercise  of  the  pohtical  powers  among 

themselves  and  towards  the  Grown. 

#  

'  ^  8.  The  law   guarantees  to  the   Established   Church  the 

self-government  necessary  for  ecclesiastical  activity,  and  thus 
succeeds  in  finally  reconciling  Church  and  State. 

9.  Upon  these  foundations  a  new  relation  is  formed 
between  the  '*  King  in  council "  and  the  Parliament,  which 
has  become  known  under  the  name  of  Parliamentary  Govern- 
ment. 

Within  this  framework**  the  parties  of  the  English  poli- 
tical system  are  formed,  as  well  as  the  practice  of  parlia- 
mentary government  and  the  transition  to  the  reorganization 
of  society  in  the  nineteenth  century  (Chapters  liv.-lviii.). 

**  There  is  perhaps  no  more  fraii-  eighieenth  oentnry  with  that  exiBting 
fnl  and  instractive  parallel  than  the  at  the  ck>8e  of  the  fifteenth  centnry 
oompariflOQ  of  this  strnctnre  in  the      (Chapter  zzix.). 
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CHAPTER  XLV. 
I.  ^1^  iSistoration  of  ^  f^ra&ttars  inonarcj^B- 

Jambs  the  Sbgond*s  deposition  threatened  to  produce  a  series 
of  struggles  and  revolutions,  such  as  from  the  Norman  times 
downward  had  always  attended  eyery  breach  of  the  legiti- 
mate succession.  Only  too  vividly  did  the  consequences  of 
the  execution  of  Charles  I.,  which  had  happened  only  a  gene- 
ration previously,  stand  before  the  eyes  of  the  men  of  those 
times.  To  avoid  similar  consequences,  both  parties,  after 
long  scruples  and  deliberations,  framed  the  resolution  ^'thai 
£iiig  James  11.,  having  endeavoured  to  subvert  the  constitution 
of  this  kingdom,  by  breaking  the  original  contract  between 
King  and  people,  and  by  the  advice  of  Jesuits  and  other 
wicked  persons  having  violated  the  fundamental  laws,  and 
having  withdrawn  himself  out  of  the  kingdom,  has  abdicated 
the  government,  and  that  the  throne  is  thereby  vacant." 

The  fact  of  deposition  was  veiled  by  the  fiction  of  a  resigna- 
tion, which  in  some  measure  was  in  accordance  with  the 
circumstances  under  which  the  King  had  quitted  the  country, 
and  by  the  further  fiction  that  the  heir  already  bom,  Prince 
Edward,  was  iUegitimate,  an  assertion  which  coincided  with 
a  widespread  popular  opinion,  as  well  as  by  the  addition  of 
further  circumstances  of  the  event,  which,  according  to  human 
calculation,  could  not  recur  in  the  same  form,  so  that  the 
danger  of  forming  a  precedent  was  avoided. 

In  consequence  of  these  fictions,  the  Crown  was  held  to 
devolve  upon  James  the  Second's  eldest  daughter,  as  heiress, 
who  was  now  recognized,  in  conjunction  with  her  husband,  as 
the  rightful  heir  to  the  throne.  Quite  as  consistent  was  the 
devolution  of  the  Crown  to  her  younger  sister  Anne,  failing 
issue  of  the  union  of  William  and  Mary,  a  contingency  that 
was  not  anticipated  in  the  year  1688,  but  which  actually 
happened.* 


*  The  deolaration  of  the  12th  of  failing  suoh  issne,  the  PrinoesB  Anoe 

February,  1688,  determines  the  sue-  and  her  isBue ;  failing  these,  William't 

cession  thus :  f^t  WiUiam  and  Biary  issue,  as  the  grandson  of  Charles  L,  and 

jointly ;  then  the  survivor  of  them ;  nephew  and  son-in-law  of  James  II. 
then  the  issue  of  Queen  Mary ;  then, 
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This  was  ex  necessitate  rei  the  closest  practical  adherence 
to  the  traditional  descent  of  the  Crown,  due  regard  being  paid 
to  the  fact  that,  in  consequence  of  the  great  shock  sustained 
by  the  realm,  a  male  ruler  appeared  indispensable,  and  that 
therefore  William  should  be  joint  sovereign  together  with  his 
consort,  of  whom  he  should  even  take  precedence. 

A  still  further  limitation  of  the  succession  appeared  neces- 
sary, according  to  the  experiences  of  the  past.  The  succession 
of  the  Catholic  Mary  I.  had  plunged  the  country  into  a  bloody 
counter-revolution,  the  succession  of  the  Catholic  James  II. 
had  brought  about  a  fresh  revolution.  The  nation  was  not  to 
be  exposed  for  the  third  time  to  the  disastrous  vicissitudes  of 
a  Catholic  succession.  Accordingly  the  stat.  1  William  and 
Mary,  c.  2,  was  passed,  to  the  effect  that  every  person,  ^'  con- 
fessing the  popish  religion,"  or  who  should  contract  a  mar- 
riage with  a  popish  consort,  should  be  for  ever  incapable  of 
succeeding,  that  the  people  in  such  case  should  be  freed  from 
all  allegiance,  and  that  the  Crown  should  pass  to  the  next 
Protestant  heir. 

When,  towards  the  end  of  William  the  Third's  reign,  a 
failure  of  male  issue  became  probable,  alike  in  his  case  and 
in  that  of  the  Princess  Anne,  the  final  Act  of  Settlement 
(12  &  18  Will.  III.  c.  2)  was  passed,  which  in  case  of  the 
failure  of  Protestant  descendants  of  Charles  I.,  goes  back  to 
the  electress  Sophia  of  Hanover,  the  daughter  of  Princess 
Elizabeth,  who  was  the  daughter  of  James  I.,  whose  agnate 
Protestant  descendants  were  to  succeed  to  the  throne  in  the 
event  of  the  deaths  of  William  and  Anne.** 

The  legal  and  moral  verdict  of  posterity  has  with  rare 
accord  acknowledged  the  *'  glorious  revolution  "  as  justifiable. 
It  was  no  breach  of  divine  and  human  law  when,  after  the 
experiences  of  three  generations,  the  nation  emancipated 
itself  from  the  male  line  of  a  dynasty,  which  had  utterly 
misunderstood  and  neglected  every  duty  of  the  Crown  and 
every  task  imposed  by  the  times.  Former  centuries  had 
ended  the  life  of  more  than  one  English  king  in  a  manner 
that  was  more  akin  to  a  breach  of  right  than  was  the  treat- 
ment experienced  by  this  King.     If  the  English  nation  had 


**  Legal  oonstmction  was  obliged 
to  resort,  for  these  deviatioDS  from  the 
legitimate  succession  in  the  male  line 
in  favour  of  daughters,  to  legal  fictions 
and  to  a  deduction  ex  nece$9it<Ue  rei^  to 
reduce  the  breach  that  had  been  made 
in  the  fixed  rules  of  hereditary  descent 
to  its  lowest  possible  importance,  and 
to  avoid  dangerous  precedents  for  the 
future,  so  far  as  human  prudence  and 
wisdom  oould  eifect  this.    Blackstone 


builds  up  from  this  proceeding  his  four 
positions  concerning  the  royal  title:  (1) 
that  the  Crown  is  hereditary,  (2)  here- 
ditary in  its  own  manner  (analogous  to 
the  descent  in  real  estate),  (3)  that  the 
right  of  succession  may  be  ftrom  time 
to  time  altered  or  limited  by  resolution 
of  Parliament ;  with  which  restrictions 
(4)  the  Crown  always  will  be  hereditary, 
is  BO  and  remains  so. 


^ 
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for  three  whole  generations  borne  the  misgoyermnent  of  snch 
a  dynasty,  if  it  at  the  last  veiled  over  the  most  frivoloni 
tyranny  of  James  II.  with  the  good-natured  fiction  of  an 
abdication,  the  reason  for  this  moderation  lay  in  the  mature 
experience  of  a  people  that  had  arrived  at  man's  estate.  It 
was  not  the  inexperience  of  a  people  that  has  been  long  unac* 
customed  to  all  spontaneous  action  in  public  life,  such  as 
characterizes  the  French  revolution  and  its  successors,  but  it 
was  the  consciousness  of  the  great  shock  to  all  legal  and  moral 
foundations,  which  follows  the  overthrow  of  a  legitimate  mon- 
archy, it  was  the  probability  of  the  consequent  swamping  of 
the  State  by  the  egoism  and  the  party-system  of  society, 
which  made  the  nation  endure  so  much  with  patience.  For 
the  first  time,  with  the  clear  consciousness  of  the  consequenees 
that  would  attend  a  change  of  dynasty,  the  English  people 
took  the  manly  resolve  to  accept  the  consequences  in  spite 
of  all* 

In  truth,  the  conditions  of  things  that  ensued  after  the 
change  of  dynasty,  resembled  the  times  immediately  followiiil 
Magna  Gharta.  Discontent  had  never  been  greater  than  it 
now  was,  when  everything  appeared  won.  A  factious  nobility, 
with  complicated  plans  of  action  without  any  great  aims,  and 
•capricious  changes  in  the  prevailing  opinions,  fill  the  whole 
of  the  next  generation.  The  Whigs,  whose  chief  strength  lay 
in  their  majority  among  the  nobility  and  in  the  upper  classes 
in  the  cities,  did  not  cease,  in  spite  of  all  legal  fictions,  to 
regard  the  King  as  their  own  creation;  the  Tories  persisted 
in  considering  him  only  as  a  sort  of  regent.  The  working 
classes  in  mllen  apathy  witnessed  the  departure  of  their 
natural  protector,  the  legitimate  monarch ;  and  they  received 
their  new  lord  with  the  same  indifference.  Parliament, 
church,  and  eommon  law  returned  to  their  old  places ;  yet  the 
victorious  party  regarded  this  as  a  natural  consequence.  Mo 
one  felt  himself  socially  in  a  better  position ;  but  the  Tory 
party  found  to  its  vexation,  that  only  their  hated  opponents, 
and  with  them  a  foreign  prince,  had  attained  to  power.  This 
new  monarchy,  even  though  an  act  of  political  necessity  and 
wisdom,  was  and  remained  an  artificial  thing.  The  hearts 
of  the  people  were  not  with  the  King,  and  therefore,  perhaps, 
the  King  had  no  hearty  feeling  for  England.  William's  chief 
object  in  life,  the  struggle  against  the  asceivdancy  of  France, 
and  the  maintenance  of  the  independen<^e  of  HoUand,  and^f 
the  balance  of  power  in  Europe,  was  not  in  accordaxice  with 
insular  views.  The  grand  struggles  of  the  statesman  neither 
gained  for  him  the  approval  of  the  great  parties,  nor  endeared 
him  to  the  multitude.  Parliament  had  certainly  gained  all 
that  could  be  gained  in  this  constitution ;  the  monarchy  was 
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now  "an  expensive  but  otherwise  inoffensive  capital  to  the 
social  column.'*  The  result,  however,  was  not  an  exalted  feel- 
ing of  civil  liberty,  but  constant  collisions  of  the  Government 
with  a  proud  and  hot-blooded  nobility,  a  purse-proud  middle 
class,  and  an  intriguing  divided  clergy.*** 

The  lesson  taught  by  the  glorious  revolution,  a  lesson  never 
to  be  forgotten  by  the  English  people  was,  that  even  the  most 
righteous  insurrecticm  of  society  against  the  constitutional 
executive  is  the  greatest  disaster  that  can  befall  a  nation. 
After  this  glorious  revolution,  there  remained  innumerable 
difficulties  to  contend  with,  throughout  the  whole  system  in 
the  internal  life  of  the  nation  which  a  just,  wise,  and  con- 
scientious monarch  would  have  spared  the  English  people. 
Even  in  the  second  generation  there  is  disclosed  to  us  in  the 
new  order  of  things  an  open  attempt  at  rebellion.  It  was  not 
until  the  third  generation  that  the  evil  effects  of  the  change  of 
dynasty  were  really  healed. 


***  The  riddle  of  the  phenomena 
which  oooor  after  every  great  rising  of 
a  nation  (as  alBO  after  the  reformation 
in  Germany)  can  never  be  otherwise 
explained  than  from  the  nature  of  so- 
eiety  itself:  "  After  the  display  of  Uie 
noblest  energies,  and  after  the  highest 
ideal  aims  haye  been  realized,  there 
oomes  a  weariness,  and  with  it  an  un- 
fettering of  social  interests,  which 
by  'Freedom'  only  understand  the 
immoderate  satisfaction  of  their  own 
interests.  After  the  most  glorious  re- 
sult has  been  gained  for  the  whole 
oommunity,  the  indiyidual  proceeds  to 


strike  the  balance  for  his  little  world 
— ^his  0<;n>— and  begins  to  calculate  how 
much  of  the  glory  and  fortune  of  the 
great  whole  belong  to  this  ego.  Vexed 
at  the  small  balance  in  his  &your,  and 
eyen  finding  a  deficit  in  the  account  of 
his  prosperity,  he  gives  way  to  the 
nature  of  his  social  character,  pays  the 
tribute  due  to  the  imperfection  of  human 
natureby  an  attitude  which  degrades  the 
great  relations  to  the  lowest  standard, 
after  their  exaltation  to  the  highest 
and  holiest "  (Qneist, "  Preuse.  Finanz- 
reform,"  1881,  p.  247). 
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CHAPTER  XLVL 

II.  ^^  XUguIatton  of  Sbobmfp  ISH^ts  iig  %Bto. 

In  the  course  of  the  Middle  Ages  the  Gennanio  nations  display 
fb  national  tendency  to  regnlate,  hand  in  hand  with  the  here- 
ditary monarchy,  the  exercise  of  the  royal  sovereign  rights 
to  the  widest  extent  by  fixed  principles,  which,  acting  on  both 
sides,  bind  both  King  and  people.  At  the  close  of  this  Middle 
Ages,  this  specialization  had  made  such  progress  on  the  Con- 
tinent, that  the  development  of  an  administrative  legislation 
may  be  regarded  as  the  main  point  of  contrast  between  the 
modem  political  system  and  the  Middle  Ages,  as  well  as  the 
ancient  world.  In  England,  the  long  straggle  against  the 
absolutism  of  the  Norman  Crown  and  the  century  of  Stuart 
misgovernment  brought  the  specialization  of  these  rules  of 
law  to  an  extreme  form,  which  reached  its  height  in  the 
eighteenth  century.  This  regulation  by  law  embraces  all  de- 
partments of  internal  political  life  to  the  utmost  possible 
limits. 

I.  The  r^idation  of  the  military  power  of  the  State  by  law  is 
based  upon  a  separation  of  the  armed  force  into  the  ordinary 
military  system  of  the  militia,  and  the  extraordinary  organi- 
jsation  of  a  standing  army. 

The  militia  laws  of  the  eighteenth  century  are  bound  up 
with  the  system  of  the  Bestoration  for  the  acknowledged  pur- 
pose of  keeping  the  wealthy  classes  at  the  head  of  the  armed 
forces.  These  statutes  repeat  in  monotonous  detail,  and«  as 
a  rule,  literally,  the  clauses  of  their  predecessors*  After  evil 
experiences  as  to  the  small  utility  of  the  militia  forces,  the 
stat.  30  George  II.  restricts  the  number  to  80^740.  However, 
in  2  George  III.  an  extension  and  a  reframing  was  made«  and, 
after  many  additional  provisions,  a  new  eonsolidation  was 
effected  in  26  George  III.  c.  107,  in  which  form  the  militia 
continued  down  to  1802.  In  the  later  statutes,  tha  strength 
was  fixed  at  120,000  men,  and  in  like  manner  the  number  of 
supplementary  militia  was  limited.  This  legislation,  however, 
of  course  not  only  determined  the  personal  service  of  the 
soldiers,  the  manner  of  drawing  them,  and  the  grounds  of 
exemption  from  service,  but  even  the   composition  of  the 
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regiments,  battalions,  and  companies,  the  organization  of 
the  staff  and  the  times  of  training.  But  this  statute 
principally  regulates  the  composition  of  the  administrative 
commissions  and  the  quaUfication  of  the  officers.  By  2 
George  III.  c.  1,  and  26  George  III.  c.  107,  the  lord-lieutenant 
appoints  in  each  county  twenty  or  more  deputy-lieutenants 
with  a  qualification  of  £200  income  from  freehold,  in  the 
smallest  counties  i9150.  He  appoints  the  colonels  with  a 
qualification  of  £1000  income,  or  double  that  sum  in  ex- 
pectancy. The  qualifying  income  of  the  lieutenant-colonel  is 
£600 ;  that  of  a  major  or  captain,  £200  (or  heir  to  £400,  or 
younger  son  of  a  landowner  of  £600).  A  lieutenant  must  haye 
£50  income  and  £1000  personalty  (or  both  together  £2000,  or 
the  son  of  a  deceased  landowner  of  £600).  An  ensign  £20, 
or  personalty  valued  at  £500,  etc.  There  is  no  stronger 
contrast  to  this  form  of  land  army  than  the  Prussian 
canton-system  of  the  same  period,  which  casts  the  whole  of 
the  personal  service  upon  the  peasant  classes  and  lower 
classes  in  the  towns,  and  raises  funds  for  the  army  expenses 
by  contributions  from  peasant  farmers  and  the  excise  of  the 
cities.  (1) 

In  equally  strong  contrast  to  the  needs  and  legal  relations 
existing  in  Continental  States  is  the  conception  of  a  stand- 
ing army  in  England.  The  rough  military  rule  of  Crom- 
well, as  well  as  the  attempts  at  overthrowing  the  constitu- 
tion made  by  James  11.,  had  left  behind  them  the  lasting 


(1)  The  very  dnbiouB  utility  of  an 
anny  organized  according  to  this  eys- 
tern  was  seen  on  the  occasion  of  the 
invasion  of  the  Pretender  in  1745.  Such 
experiences  and  the  constant  mistrost 
ef  a  standing  army  led  from  time  to 
time  to  improvements  and  strengthen- 
ing of  the  forces.  But  after  the  scare 
hiM  passed  away  the  eld  carelessness 
letnrned.  With  the  exception  of  the 
city  militia  of  London,  in  the  middle  ef 
the  century  reviews  and  trainings 
were  again  neglected,  until,  in  the  year 
1756,  ike  danger  of  an  invasion  lea  to 
the  resolution  to  form  a  less  numerous, 
but  more  efficient  militia.  But  soon 
the  number  was  again  considerably 
increased,  to  120,000  men.  The  militia 
thus  organized  was  aad  remained  un- 
satisfactory for  immediate  employment 
in  the  field ;  but  it  was  still  so  con- 
siderable in  numbers,  and  the  standing 
army,  compared  with  it,  so  small,  that 
materially  as  weU  as  morally  it  was 
thought  that  the  elements  were  almost 
evenly  balanced.  The  militia  actually 
again  revived  in  the  periodof  the  French 


wars.  In  1793  and  1796  a  supplementary 
militia  was  introduced  to  increase  the 
forces.  But  the  inclinations  of  the  upper 
classes  were  directed  rather  towards 
forming  volunteer  corps.  The  first 
statute  on  this  subject  is  34  George 
III.  c.  81.  Four  years  later  the  stat 
88  Greorge  IIL  c.  51,  was  passed  for  the 
formation  of  mounted  volunteers  (yeo- 
manry carvalry).  All  supplementary 
militia  and  volunteer  corps  still  keep 
up  the  connection  between  the  armed 
forces  and  landed  property ;  the  com- 
missions of  all  the  officers  are  conferred 
by  the  lord-lieutenant.  In  the  time  of 
the  threatened  invasions  from  France 
considerable  contingents  of  volunteers 
were  even  furnished  and  equipped  by 
rich  landowners  at  their  own  expense. 
The  supplementary  militia  organized 
in  acooitlance  with  the  statute  of  1796 
was  actually  mobilized  in  the  spring 
of  1798,  but  those  troops  served  very 
soon  as  material  for  drafting  into  the 
standing  army,  which  was  with  cer- 
tain restrictions  allowed  and  voted  by 
Parliament. 
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impression,  that  every  standing  army  was  a  source  of  danger 
to  the  oonstitation  and  in  irreconcilable  opposition  to  the 
rights  of  the  estates.  Yet,  as  such  an  army  appeared  indis- 
pensable, considering  the  colonial  possessions  and  the  inter- 
national position  of  England,  a  paid  army  was  after  1688 
tolerated  under  the  following  conditions : — 

1.  Under  an  acknowledgment  to  be  annually  repeated,  that 
the  existence  of  a  standing  army  in  times  of  peace  is  contrary 
to  law. 

2.  Under  the  acknowledgment  to  be  also  reiterated  eyeiy 
year,  that  this  army  is  not  necessary  for  the  maintenance 
of  political  order,  but  only  convenient  for  '^  upholding  the 
balance  of  power  in  Europe." 

8.  Under  the  condition  that  the  expenses  of  this  army  are 
to  be  entirely  defrayed  by  an  annual  subsidy^  and  thus  depen* 
dent  upon  a  free  grant  of  money  voted  by  the  Lower  House 
and  liable  to  be  refused. 

4.  Under  the  condition  that  the  command  and  disciplinary 
powers  of  the  Grown  necessary  for  a  standing  army  are  as 
extraordinary  powers  to  be  granted  each  year  by  Parliament 
by  a  Mutiny  Act  (beginning  with  2  William  and  Mary,  c.  5, 
sess.  2,  c.  14),  on  the  refusal  to  grant  which  the  army  would 
be  ijp8o  facto  disbanded. 

5.  FinaUy,  with  a  condition  that  was  stUl  further  developed 
in  the  course  of  the  century,  that  by  the  system  of  pnrchase 
of  the  officers'  commissions,  the  whole  corps  of  officers,  both  of 
the  infantry  and  cavalry,  remains  reserved  to  the  sons  of  the 
dominant  classes. 

Under  these  very  anomalous  conditions  the  effective  strength 
of  the  army  in  England  is  dependent  upon  the  resolutions 
of  Parhament,  which  annually  determines  how  many  paid 
soldiers  shall  be  recruited  and  kept  on  foot. 

The  principal  object  of  this  military  system,  the  main- 
tenance of  the  national  independence  against  fore^  attack, 
is  fulfilled  for  this  island  power  by  the  navy,  which,  in  strength 
and  activity,  in  the  eighteenth  century  finally  takes  the  posi- 
tion which  the  peculiarity  of  the  country  demands.  In  this 
normal  organization  of  national  defence  the  normal  principles 
of  a  military  system  are  to  some  extent  again  met  with,  t.g. 
the  fixing  of  the  permanent  organic  institutions  by  statute 
(beginning  with  2  William  and  Mary,  c.  8);  the  regulating 
of  technical  details  by  ordinances,  royal  warrants,  and  regu- 
lations, (l'^) 

(1*)  The  English  military  syBtem,  measure  neutralize  each  other.  (l)The 

compared  with  the  entirely  opposite  EngllBh  system  of  the  annuaUyyaiyimr 

institutions  of  the  Continent,  is  oased  str^gth,  the  Mutiny  Bill,  the  paid 

upon  three  anomalies,  which  in  some  soldiery,  and  purchase  of  offloen*  com* 
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II.  7%e  regulation  of  the  judicial  power  by  law  is  based  upon 
the  fundamental  distinction  between  the  administrative  side 
of  justice  (the  holding  of  a  court)  and  the  judicial  side — ^to  use 
a  Roman  expression,  a  distinction  between  imperium  and 
jurisdictio. 

Only  the  administrative  side  belongs  to  the  province  of 
administrative  law,  and  is  in  England  fixed  by  a  few  organic 
arrangements,  beside  which  the  Lord  Chancellor,  the  Home 
Secretary,  and  the  common  law  courts  issue  rules  and  exer- 
cise a  regulating  power,  of  which  considerable  use  has  been 
made  in  the  nineteenth  century. 

All  that,  on  the  other  hand,  belongs  to  jurisdiction,  in  the 
proper  sense  (the  principles  of  private  and  criminal  law,  the 
formation  of  the  courts,  and  the  procedure  regulating  the 
rights  of  the  parties)  is  founded  partly  still  upon  custom  and 
the  practice  of  the  courts  (common  law),  supplemented  by  the 
numerous  statutes  since  Edward  I.,  which,  like  the  common 
law  itself,  can  only  be  altered  by  statute.  The  judicial  system 
appears  also  in  this  epoch  to  be  the  most  stable  part  of  the 
constitution.  In  the  nigher  courts,  since  William  IIL,  the 
appointment  of  judges  for  life  is  again  restored,  and  is  legally 
sanctioned  by  the  Act  of  Settlement.  The  jury  system  is 
Btrengthened  by  the  legal  control  of  the  lists  of  jurors  which 
are  now  made  out  by  the  local  officers  (7  William  IIL  c.  82  ; 
8  George  IL  c.  25)«  The  qualification  of  jurors  was  by  4 
and  5  William  and  Mary  fixed  at  £10  from  freehold  or 
copyhold ;  by  a  later  statute  an  annual  income  of  £20  from 
lands  held  on  a  hfe  lease  is  put  on  an  equality  with  this 
qualification.  The  principle  that  the  courts  have  only  to 
decide  according  to  law,  and  that  they  have  of  themselves 
to  interpret  the  rules  of  law,  is  common  to  England  and  to 
Germany.  (2) 


miMionB  is  applicable  to  a  country 
1^111011  needa  its  troops  for  service  in 
^listant  colonies,  and  is  only  inclined 
jvt  long  periods  to  engage  in  actii^e 
warfare  within  the  European  family  of 
nations.  (2)  The  militia,  which  in  this 
form  would  in  any  other  -country  be 
utterly  insignifiouit,  still  retains  in  its 
tsorps  of  officers  military  elements,  as 
the  colonies  and  East  Indian  posses- 
sions afforded  the  gentry  a  field  for 
practical  military  service,  in  which  even 
great  military  capacities  could  be  de- 
veloped. While  4he  state  of  the  country 
would  otherwise  easily  lead  to  effemi- 
nacy, there  was  preserved  here  in  the 
dominant  class  a  military  skUl,  which 
was  adso  advanced  by  purchase  in  the 
army.     (8)  The  normal  conditions  of 


the  existence  of  a  system  of  national 
defence,  which  no  nation  can  dispense 
with  entirely,  are  again  found  in  the 
navy,  even  united  with  a  very  harsh 
system  of  pressed  service.  That  it  has 
l>een  thought  possible  to  apply  the  sys- 
tem of  Mutiny  Bills  to  continental 
States,  and  that  it  has  been  considered 
to  be  a  pattern  ^  constitutional "  insti- 
tution, belongs  certainly  to  the  most 
absurd  imitations  of  foreign  institutions. 
(2)  As  to  the  details  of  the  legal  or- 
ganization of  the  judicial  system,  cf. 
Gneist,  *' English  Verwaltungsrecht," 
IL  c.  6.  As  to  the  further  extension  of 
iheTight'Of  issuing  rules  in  the  province 
of  the  administration  of  justice,  cf. 
Gneist,  **Verwaltungsjustiz,"  sec.  6. 
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III.  The  control  of  the  police  power  by  law  led  even  in 
the  Tudor  and  Stuart  eras  to  an  innumerable  series  of  special 
police  laws  affecting  security  of  life  and  property,  trade, 
morals,  luxury,  the  poor,  labour,  highways,  etc.,  which  in 
their  outward  form  are  very  similar  to  the  German  imperial 
and  country  police  regulations.  But  this  broad  system  be- 
comes more  and  more  extended,  as  every  amendment  has  to 
be  brought  about  by  parliamentary  statutes.  Yet  this  legis- 
lation does  not  suffice,  but  needs  rather  to  be  supplemented 
in  numerous  points  by  reference  to  the  old  police  functions 
of  the  magistrates,  the  coroners,  the  constables,  and  other 
officers  of  the  peace  according  to  common  law,  which  all 
were  fixed  and  determined  by  the  practice  of  the  administra* 
tion.  The  tendency  to  restrict  as  much  as  possible  in  this 
department  the  discretionary  powers  of  the  officials,  could 
only  be  worked  out  in  part,  and  even  in  the  most  special 
police  laws  the  introduction  of  discretionary  empowering 
clauses  was  unavoidable.  The  *'  general  clauses  '*  which  are 
indispensable  to  the  German  police  administration  are  repro- 
duced in  England  for  the  most  part  in  the  **  powers  of  the 
officers  of  the  peace  according  to  common  law."  Special 
local  police  needs  are  provided  for  by  local  acts,  and  to  a 
limited  extent  also  by  by-laws  of  the  county  and  local  boards. 
In  London  and  in  numerous  provincial  towns,  for  example,  the 
urgent  demands  for  a  police  for  fires,  building,  paving,  street- 
cleaning,  watering,  lighting,  watchmen,  and  embellishing  are 
met  by  comprehensive  local  statutes  and  by-laws. 

The  influence  of  the  class  interests  of  the  ruling  gentry 
upon  the  police  legislation  is  characteristic  of  this  period. 
This  is  more  especially  shown  in  the  legislation  affecting 
game,  which,  in  most  immoderate  exaggeration,  goes  even 
so  far  as  to  inflict  death  for  the  most  serious  poaching 
offences.  And  secondly  in  the  poor  law  legislation,  which, 
in  order  to  alleviate  the  burden  of  providing  for  the  poor, 
which  fell  upon  landed  proprietors  ever  since  Charles  the 
Second's  day,  allowed  a  division  of  parishes  into  small  town- 
ships and  hamlets.  The  narrow-minded  treatment  of  the 
right  of  settlement  and  the  system  of  removal,  which  begins 
with  18  and  14  Charles  II.  c.  12,  and  is  continued  under 
James  II.,  is  declared  to  be  permanent  by  12  Anne,  c.  18.  The 
further  series  of  statutes  is  also  pre-eminently  occupied  with 
the  difficulties  of  an  ever  narrower  and  stricter  right  of 
settlement.  In  a  similar  spirit  by  8  and  4  William  and 
Mary,  c.  12,  the  right  of  appointing  overseers  of  highways 
was  vested  in  the  magistrates  instead  of  election  in  the 
parish  union.  Moreover,  the  codified  highway  regulations 
of  18  George  III.  c.  78,  retain  a  mixed  system  of  enforced 
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labour  in  connection  with  the  highways  and  of  highway 
rates.  Other  characteristics  of  this  period  are  the  endeavours 
to  regulate  more  exactly  the  judicial  functions  and  procedure 
of  the  justices  of  the  peace,  to  make  the  decisions  of  the 
magistrates  in  courts  of  first  and  second  instance  as  a  rule 
final,  and  to  secure  the  obedience  of  the  constables  and  other 
executive  officers  by  the  express  threat  of  disciplinary  penal- 
ties ;  by  all  which  the  range  of  the  police  laws  is  more  and 
more  increased.  (8) 

IV.  The  regtdation  of  the  financial  power  by  law  is  based 
still  upon  the  distinction  between  the  King's  ordinary  and 
extraordinary  revenue  (Blackstone,  i.  c.  8). 

The  ordinary  revenue  includes  the  old  hereditary  income 
of  the  King,  the  original  property  of  the  State,  which  belongs 
to  the  King  independently  of  any  vote  of  Parliament.  This 
original  property  has  very  considerably  decreased  in  conse- 
quence of  the  great  alienations  of  the  demesnes,  the  abolition 
of  feudal  incidents,  etc.,  and  now  displays  merely  a  shadow 
of  past  greatness.  Yet  if  it  had  been  only  properly  managed 
it  could  have  sufficed  for  the  royal  household.  But  through 
careless  management,  the  Grown  lands  were,  under  George 
III.,  so  heavily  burdened  with  debt  that  this  monarch  pre- 
ferred to  assign  to  Parliament  by  agreement  (1  George  III. 
0.  1)  the  administration  of  the  Grown  estates,  and  to  receive 
in  exchange  a  fixed  sum  from  the  State  revenues  (civil  list). 
This  arrangement,  which  was  made  only  for  that  king's 
life,  has,  on  the  accession  of  all  his  successors,  been 
renewed,  though  under  different  conditions,  but  always  only 
as  an  arrangement  pro  tempore,  which  reserves  to  the  Grown 


(8)  The  lange  of  police  laws  in- 
eieased  to  bvlod.  a  boundless  extent 
that  they  can  only  he  snrveyed  in  an 
exposition  of  the  magisterial  office  as 
it  now  exists  (cf.  Oneist,  **  Self-Goyem- 
ment,"  chap.  y.  pp.  189-517,  Srd  edit., 
1871,  and  the  sections  dealing  with  the 
police  administration  in  the  towns,  seo. 
107,  the  pauper  police,  seo.  119,  the 
police  for  public  health  and  building, 
chap,  xi.,  the  highway  police,  sec.  140). 
The  far-reaching  extent  of  these  laws 
stands  also  in  connection  with  the  ad- 
ministrative jurisdiction.  The  police 
jurisdiction  required  very  special  rules 
for  deciding  each  particular  case,  and 
on  the  other  hand  tor  the  practical  use 
of  the  magistrates,  their  clerks,  and 
under  officials,  it  was  necessary  that 
the  laws,  which  were  to  be  applied  in 
each  single  case,  should  be  found  in  as 
complete  and  compact  a  form  as  pos- 
sible.   Tl^e  poor  law  legislation  of  this 


period  is  so  artificially  framed  that  it 
can  only  be  understood  in  a  detailed 
exposition.  The  codified  highway 
reflations  of  the  year  1773  still  re- 
tarn  the  system  of  manual  labour  (con- 
tributions in  kind),  yet  aUow  low  rates 
to  be  paid  in  acquittance  of  such 
labour  and  services,  and  raise  the 
expenses  by  a  highway  rate.  (There 
is  extant  a  calculation  of  the  year 
1814,  according  to  which  the  value  of 
service  in  kind  is  computed  at  £551,241, 
the  moneys  paid  in  lieu  thereof  at 
£287,095,  and  the  highway  rate  at 
£621,504.)  The  necessity  for  con- 
structing roads,  which  had  begun  to 
make  itself  felt,  was  regulated  by 
local  acts,  by  which  committees  are 
formed  for  this  purpose,  the  membCTs 
being  magistrates  and  interested  per- 
BODB.  A  general  supplementary  act 
for  regulating  highways  was  issued  in 
13  George  III.  o.  84. 
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at  every  change  of  Government  the  option  of  taking  back 
the  hereditary  revenue  into  its  own  keeping  and  manage- 
ment.    (May,  "  Const.  History,"  c.  4.) 

By  the  extraordinary  revenue  is  understood  the  income 
derived  from  direct  taxation,  customs,  and  excises  granted  by 
vote  of  Parliament.  The  great  and  constant  needs  of  the 
State  in  the  eighteenth  century,  and  the  rise  of  a  national 
debt,  no  longer  allowed  the  machinery  of  the  English  State 
to  be  dependent  upon  periodical  votes  of  subsidies,  which  the 
Lower  House  also  no  longer  needed  for  the  sake  of  influence. 
In  the  course  of  the  eighteenth  century,  accordingly,  all  the 
subsidies  that  were  tiU  then  temporary  passed  into  permanent 
taxes ;  the  taxes  and  custom  dues  to  be  raised  after  that  time 
were  no  longer  ^^  voted,"  but  were  raised  for  the  State  coffers 
by  operation  of  law.  It  was  only  on  the  introduction  of  the 
modern  income  tax  and  the  legal  regulation  of  the  new 
customs  tariff,  that  a  movable  form  was  again  provided  for 
a  moderate  portion  of  the  direct  taxes  and  certain  articles 
included  in  the  customs  tariff,  so  that  perhaps  from  one-tenth 
to  one-seventh  of  the  revenue  is  dependent  upon  the  vote  of 
Parliament.  With  the  regulation  of  the  customs  and  taxes 
by  law,  the  most  precise  specialization  entered  also  into  the 
financial  statutes,  which  determined  the  subject,  object,  mode, 
and  measure  of  the  tax  to  the  very  confines  of  possibility.  The 
influence  of  the  ruling  class  here  shows  itself  in  refusing  each 
and  every  new  assessment,  and  consequently  in  the  decay  of 
the  old  land  tax,  on  the  other  side  in  an  immoderate  increase 
in  the  excise  and  customs,  the  last  named  in  the  protective 
interests  of  great  manufacturers  and  landowners.  (4) 

Strict  regulation  by  law  is  also  applied  to  the  system  of 
local  rating,  in  which,  by  many  hundred  statutes  and  by  the 


(4)  CnBtomB  became  pennanent  taxes 
by  9  Anne  o.  6, 1  Oeorge  I.  c.  12,  and  3 
George  I.  o.  7 ;  with  27  George  III.  c. 
13,  the  systematic  customs  tariff  begin. 
The  old  subsidies,  tithes,  and  fifteenths 
were  by  4  William  and  Mary,  c.  1,  made 
fixed  taxes,  in  the  case  of  which  the 
contributions  arising  from  personalty 
were  almost  entirely  waivea  and  the 
now  so-called  land  tax  was  levied  upon 
the  counties  and  towns,  by  88  George 
III.  a  60,  changed  into  a  permanent  tax 
upon  landed  property.  Into  the  place 
of  the  periodical  subsidies  came,  after 
1797,  a  legally  fixed  property  and  in- 
come tax,  out  with  a  varying  scale.  A 
house  and  window  tax  was  introduced 
by  7  William  III.  o.  18,  as  a  permanent 
tax.  In  like  manner  tiie  aUetud  taxe$ 
(that  iB,u  group  of  taxes  levied  upon 


provisions,  articles  of  luxury,  and  trade) 
were  introduced  as  the  financial  needs 
increased,  and  codified  in  48  George 
m.  0.  55.  In  like  manner  the  special 
stamp  duties  (cf.  Vocke,  "Gresoh  der 
Bteuem  des  brit  Beiohs.**  Leipzig, 
1866).  The  alleged  **  constitutional " 
principle  that  the  Parliaments  had 
annually  to  vote  all  the  revenue  to  the 
Government  has  in  Gtennany  arisen  lea 
from  the  English  pattern  than  from  a 
confusion  of  the  old  periodical  subsidies 
voted  by  the  Landsi&nde  with  the 
modem  system  of  taxes  regulated  by 
law,  which  latter  is  alone  ftiiiwiMtiMJ^ 
and  practicable  for  our  modem  State 
organization.  The  constant  mistaking 
of  votes  of  subsidies  for  taxes  created 
bv  statute  is  an  inexhaustible  aooro^ 
or  confusion. 
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practice  of  the  coortB,  subject,  object,  and  method  have  been 
exactly  laid  down,  and  the  local  authorities  are  allowed  no 
autonomy  in  fixing  the  rate  of  taxation,  but  may  merely  make 
a  calculation  of  the  annual  need  and  co-operate  in  assessing 
the  rates  and  taxes. 

V.  Lastly,  the  ecclesiastical  power  and  supremacy  was  limited 
and  controlled  by  the  Acts  of  Supremacy  and  Uniformity  of 
Elizabeth,  and  the  supplementary  statutes  of  the  Restoration, 
directed  towards  upholding  the  power  of  the  State  against 
possible  encroachments  of  the  ecclesiastical  authorities,  by  the 
statutes  of  praemunire^  Mortmain,  and  other  similar  statutes. 
The  Act  of  union  with  Scotland  added  a  guarantee  of  the 
permanence  of  the  constitution  of  the  Anglican  Church.  (5) 

In  spite  of  the  enormous  extension  of  this  legislation,  the 
original  rival  relations  subsisting  between  law  and  ordinance 
in  administrative  law  remained  fixed  and  established.  The 
activity  of  a  State  can,  in  spite  of  all  endeavours,  never  become 
exhausted  in  statutes.  Society  rather,  in  its  varying  phases 
according  to  time  and  place,  requires  an  ever  fresh  activity  in 
ordering  or  prohibiting  on  the  part  of  the  State.  And  what 
the  executive  has  to  order  in  individual  cases,  it  can  also,  in 
cases  of  a  similar  kind,  command  or  forbid  by  ordinance. 
The  requirements  of  civil  life  remain  accordingly  an  inex- 
haustible fount  of  new  rights  of  ordinance.  In  consequence 
of  the  misgovemment  of  the  Stuarts,  however,  we  find  in  every 
case  where  the  executive  power  addresses  itself  immediately 
to  the  person  or  property  of  the  subjects  of  the  State,  the 
English  legislation  so  extremely  specialized,  and  the  depart- 
ment of  internal  administration  so  extensively  preoccupied 
and  overgrown  by  legislation,  that  the  field  for  an  independent 
right  of  ordaining  appears  exceedingly  limited,  so  that  English 
jurisprudence  made  the  error  of  holding  that  the  right  of 
ordinance  only  existed  for  the  purpose  of  ''  executing  the  law." 
And  thus  the  blessings  of  legal  regulation  and  control  became 
a  galling  fetter,  which  gave  the  English  administration  an 
unwieldy  character,  that  could  only  be  gradually  removed 
by  a  more  intimate  bond  of  union  between  ministry  and 
Parliament  (Chap,  liii.).* 


(5)  Cf.  GDei«t,  ''Engluhe  Verw. 
Beoht,"  iL  o.  8,  and  below,  Ohap 
zlvii. 

*  That  the  relation  between  law  and 
ordinanoe,  aa  it  was  establiahed  at  the 
doee  of  the  liiddle  Ages  (aboye,  p.  874>, 
remained  alao  unchanged  in  Kngland, 
has  been  proved  in  Qneist,  ^^Verwal- 
tung,  Jn8tis,Beoht8weg"  (1869),  ohap. 
▼i.  p.  69  M0.  Only  the  adminiatration 
of  jaftioe  Dj  the  oivU  and  criminal 


tribnnak  is  exclusively  dependent  upon 
the  rules  laid  down  by  the  legislature, 
whilst  in  the  department  of  adminis- 
tration, ordinanoe  remains  binding  for 
State  ofiQcials  and  subjects  so  far  as  its 
province  has  not  been  already  occupied 
by  a  positive  administrative  law.  jBut 
this  was  in  England  the  case  to  such 
a  wide  extent,  that  the  right  of  ordi- 
nance, appears  even  in  BladEstone  only 
as  a  supplementary  function.  With 
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CHAPTER  XL VII. 

III.  W^  ODonntction  of  S&^bmtgn  18ii^\%  toffj^  local 
Instfttittons— tiTj^  Sbssttm  of  SbAf-gobemmmt 

As  the  exercise  of  sovereign  rights  must  take  place  according 
to  geographical  districts,  the  State  needs  executive  organs  in 
the  greater  and  smaller  unions  of  the  counties,  hundred, 
towns,  parishes,  and  villages.  Since  the  Anglo-Norman  times 
these  functions  have  in  England  been  taken  more  and  more 
from  the  vicecamites  and  bailiffs,  to  be  discharged  as  £ar  as 
was  possible  by  the  parishes,  and,  in  their  further  development, 
priDcipaUy  by  iDdiviaual  officers  chosen  from  the  resident  staff 
of  the  communities*  The  English  unions  of  parishes  are, 
however,  not  privileged  to  regulate  their  own  police  system, 
poor-law  boards,  and  rates  according  to  their  own  will,  but 
they  exercise  legally  limited  authoritative  rights  in  theit 
capacity  as  indirect  State  officials,'  and  raise  and  extend  their 
rates  according  to  a  legally  determined  scale,  for  legally  deter- 
mined objects.  English  self-government  has  accordingly 
formed  itself  info  a  system  of  offices  and  rates,  regolated  and 
determined  by  law. 

If  for  this  system  (which  even  in  England  has  never  been 
legally  defined)  is  used  the  expression  self-government,  there 
w2l  still  be  needed  a  distinction  between  magisterial  seU^ 
government,  which  is  pre-eminently  meant  by  the  term  sey- 
govermnenty  and  economic  self-government,  which  has  its  centre 
in  the  system  of  local  taxation  and  the  assessment  and  em-' 
ployment  of  that  taxation  within  the  respective  unions. 

I.  jnagtstttial  s(elf>gobernment  is  bound  up  with  the  high 

offices,  which  arose  as  early  as  the  Middle  Ages,  the  com- 
petence of  which  is  regulated  partly  by  common  law  and  partly 

gard  to  the  forms,  the  English  ordi-  <}uently  of  a  secretary  of  State.    la 

nances  are  almost  identical  with  our  like  manner  the  division  into  inde- 

own.    The  ordinance  appears  either  in  pendent   ordinances,   ezecntiye   otdi* 

the  solemn  form  of  a  royal  resolution,  nances,  and  the  ordinances  raserred 

countersigned  by  the  whole  ministry  by  law  is  in  England  identical  with 

(order  in  council),  or  as  a  cabinet  order  ours  in  (Germany.    The  department  of 

with  the  counter-signature  of  the  head  district  and  local  pdioe  onumuices,  on 

of  a  department  (warrant),  or  as  a  dele-  the  other  hand,  is  much  mate : 

gated  ri^t  of  ordinance,  most  fre*-  than  in  Germany. 
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by  statute.  The  English  central  government  had,  until  quite 
recent  times,  no  other  organs  for  provincial,  district,  and  local 
government  than  these  offices  within  the  several  communities. 
For  this  reason  they  all  have  this  characteristic,  that  being 
free  from  every  element  of  manorial  jurisdiction  or  manorial 
police  control,  they  are  regarded  as  pure  official  functions, 
and  are  subject  to  the  civil  and  criminal  responsibility, 
the  right  of  control,  the  right  of  supervision,  the  disciplinary 
control,  and  the  right  of  dismissal,  almost  exactly  correspond- 
ing to  the  German  notion  of  ^*  Mittelba/re  Staatabeamten.**  Of 
this  kind  are  the  following  offices : — 

1.  The  ancient  office  of  sheriff,  Vicecomes,  which  indeed  has 
lost  its  important  ancient  functions  in  the  course  of  centuries, 
but  which  still  continues  as  a  subordinate  judicial  office  for 
summonses,  executions,  and  for  carrying  out  the  sentence  of 
the  law,  with  the  presidency  in  the  stUl  nominally  existing 
"county  court,"  a  right  of  precedence,  and  many  remnants 
of  an  old  vice-royalty.  The  office  is  annually  fiUed  by  one  of 
the  great  landowners  of  the  county.* 

2.  The  office  of  the  lord-lievienantj  the  modem  vice-royalty 
of  the  county,  is  filled  by  one  of  the  most  aristocratic  land- 
owners in  the  county,  practically  for  life,  and  with  .powers  to 
appoint  the  officers  of  militia  and  the  commissioners  of  the 
muitia  department,  who  for  the  most  part  are  also  on  the 
staff  of  magistrates,  just  as  the  lord-lieutenant  is,  as  a  rule, 
made  first  magistrate,  i^vstos  retulorum. 

8*  The  office  of  justice  of  the  .peace,  dependent  upon  the 
royal  commission  of  peace — ^the  life  and  soul  of  the  district 
administration,  with  almost  unlimited  functions  for  examining 
criminal  cases — as  police  magistrates,  as  court  of  higher  in- 
stance for  the  parish,  as  district  government  board,  tmd  as 
a  criminal  court  with  a  jury  in  the  quarter  sessions. 
.  4.  The  office  of  coroner,  whose  principal  duties  are  those 
of  a  commissioner  of  inquiry,  wherever  unusual  deaths  have 
occurred,  with  a  jury  from  the  neighbourhood ;  anomalously 
not  appointed  by  the  King,  but  elected  by  all  freeholders  in 
the  county. 


•  In  the  mam  the  *«oivil  oourt"  of 
the  sheriff  has  now  become  an  aooessory 
department  of  the  oonmion  law  conrts 
for  snmmonM,  ezeontions,  and  som- 
moninff  the  jnrj.  For  these  cittrent 
offloiaf  fononons  he  appoints  fbt  the 
period  of  his  year  of  office  as  his 
deputy  an  under-sheriff^  whose  law* 
yers  offioe  is  the  central  bureau,  from 
which  are  issued  the  various  orders, 
carried  out  by  the  baUiffs  of  hundreds, 
but  in  whose  stead  bound  bailiflb  gene- 


rally discharge  the  greatest  part  of  the 
detail  business.  Thus  arises  a  pro- 
cedure not  unlike  that  of  the  Frendi 
kuisiien.  In  like  manner  the  sheriff 
tfas  responfiible  f6T  the  appointment  of 
the  officers  of  the  county  prison.  The 
office  of  sheriff  signifies  accordingly  in 
the  main  a  right  of  appointing  to  a 
number  of  lower  offices,  which  are  thus 
withdrawn  {com  ih^  miniaterial  patron- 
age. 

2t 
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The  office  of  constable  is  subordinated  to  these  magisterial 
officers  of  self-goyemment.**  As  subordinate  officers,  though 
in  a  more  independent  position,  are  to  be  regarded  the  church- 
wardens and  overseers  of  the  poor  and  of  highways,  who,  in 
their  principal  functions,  belong  to  the  department  of  economie 
Belf-govemment. 

This  official  system  is  supplemented  by  a  powerful  bond  of 
connection  with  the  people,  namely: 

The  immediate  activity  of  the  middle  classes  as  a  jury  in 
civil  and  criminal  eases  at  the  assizes  and  at  the  quarter 
sessions ; 

The  grand  jury  in  assizes  and  quarter  sessions ; 

The  participation  of  the  whole  people  in  the  duties  of  prose- 
cuting and  giving  evidence,  which  liability  is  enforced  by  tiie 
justices  of  the  peace  against  the  proper  persons,  by  binding 
over  to  appear  and  prosecute. 

Finally,  to  these  are  added  the  activity  in  the  assessment 
commissions  for  the  land  tax,  which,  since  the  civil  wars, 
have,  both  in  the  persons  comprising  them,  and  in  their 
procedure,  become  more  and  more  identified  with  the  office 
of  justice  of  the  peace.  The  same  system  is  extended  to  the 
assessed  taxes,  as  well  as  to  the  income  tax  introduced  by  Pitt 
at  the  close  of  the  century. 

The  independence  of  the  higher  officers  of  self-govemment 
— and  thus  the  independence  of  the  local  government  itself — 
results  not  from  the  freedom  of  their  decisions,  and  not  from 
an  autonomy  such  as  arose  in  (Germany  in  former  centuries 
for  provincial  and  district  unions,  as  well  as  for  towns  and 
villages.  The  independence  of  self-government  is  rather 
entirely  founded  upon  the  position  of  the  honorary  office  held 
by  the  officer,  which,  by  the  fact  of  his  tenure  of  it,  grants  him 
a  judicial  independence,  and  which,  in  conjunction  with  the 
administrative  jurisdiction  (Ohap.  xlviii.)  developed  in  the 
course  of  the  eighteenth  century,  has  had  the  indirect  conse- 
quence, that  the  honorary  officer  can,  as  a  rule,  be  only  made 
responsible  by  judspnent  and  law. 

II.  (Sconomfc  S(eIf-sobetnment  is  primarily  rooted  in  the 
economic  communion  of  the  small  country  parishes  and  in 
the  spiritual  needs  of  the  ecclesiastical  parish,  which  latter 

creasmg  business  of  the  magisteiia] 
department  they  beoome  more  and 
more  executive  bffloers  for  the  decrees, 
orders,  and  iudgments  of  the  Beyeru 
justices  of  the  peace  and  aputanntL^  jn 
which  they  regularly  appear  to  make 
their  presentments  and  reports.  After 
the  decay  of  the  ooort  leet  Ulot  were 
regularly  appointed  by  the  jostioea  of 
the  peaca 


•• 


The  high  constable  is  imme- 
diately subordinated  to  the  body  of 
justices  of  the  peace,  as  bailiff  of  the 
district,  principally  appointed  for  the  ex- 
ecution of  such  magisterial  orders  as  are 
addressed  to  seyeral  under-constables. 
The  petty  constables  still  retain  their 
ancient  functions  as  independent  ew- 
todea  pacUf  with  their  own  right  of 
arrest;  but  in  consequence  of  tne  in- 
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in  England  was  pre-eminently  the  basis  of  a  local  parochial 
constitution.  But  legislation  in  early  times  made  the  most 
important  and  most  valuable  police  fmictions  touching 
paupers  and  the  regulations  of  highways  and  bridges,  the 
object  of  general  regulations.  This  is  influenced  by  the  early 
introduction  of  payments  in  money  into  the  English  local 
government  system.  The  economic  self-government  is  ac- 
cordingly rooted  in  the  system  of  local  taxes,  which  appear  in 
the  eighteenth  century  in  five  separate  forms — 

1.  The  Chwrch  rate,  which  has  retained  a  more  autonomic 
fbrm,  and  is  voted  by  the  vestry  according  to  annual  require- 
ments ;  on  the  model  of  this  the  later  poor  rate  was  created. 

2.  The  poor  mie,  dating  from  the  statute  of  Elizabeth,  is 
assessed  by  the  overseers  of  the  poor,  according  to  the  neces- 
sity of  the  case.  In  the  years  1748-1750,  it  attained  an 
average  of  ^6780,000 ;  in  the  years  1783-1785,  of  ^62,000,000 ; 
and  in  1801,  amounted  to  j64,OQO,000. 

8.  The  county  rate,  consolidated  by  12  George  11.  c.  29,  as 
a  district  rate  for  the  courts  of  justiice  and  poUce,  is  raised 
upon  the  scale  of  the  poor  rate,  and  a;mounts  at  the  close  of 
the  century  to  about  Je200,000, 

4.  The  borough  rate,  for  the  municipal,  judicial,  and  police 
administration,  is  raised  upon  the  same  principles. 

6.  The  highway  rate,  supplementary  to  labour  in  kind,  for 
the  maintenance  of  the  highways,  now  amounts  to  a  consider- 
able sum,  certainly  more  than  j6600,000. 

By  hundreds  of  statutes  and  by  the  practice  of  the  courts 
the  nature  of  these  local  rates  has  been  established  as  real 
taxes,  all  which  are  to  be  raised  from  the  '^  visible  profitable 

Property  in  the  parish."  According  to  a  later  report  (1848), 
\xeie  were  not  less  than  180,000  parochial  officers  annually 
employed  in  connection  with  their  assessment.  Their  total, 
however,  at  the  close  of  the  century  exceeded  the  already 
antiquated  land  tax  by  more  than  four  times  the  amount; 
in  the  year  1808,  it  came  to  £5,848,000.  These  taxes  are 
further  supplemented  by  the  rates  levied  by  the  overseers  of 
the  poor  and  highways,  whose  offices  were  instituted  in  the 
period  of  the  Tudors,  and  who,  as  taxing  officers  of  the 
parishes,  take  a  somewhat  more  independent  position.  Their 
chief  function  is  to  assess,  raise,  and  apply  the  local  taxes, 
and  to  summon  the  vestry  to  pass  the  necessary  resolutions. 

Connected  with  these  parochial  offices  and  taxes  are  the 
vestries  as  organs  of  economic  self-government.  The  parish 
meetings  developed  themselves  first  of  all  out  of  the  church 
rate,  as  these  contributions  were  originally  voluntary.  But 
the  contributions  towards  provision  for  the  poor,  which  had 
their  origin  in  equally  voluntary  subscriptions,  were  very 


644  Constitutional  History  of  England. 

soon  turned  by  the  Tndor  legislation  into  legal  obligations, 
according  to  a  legally  fixed  scale.  There  lacks  accordingly  for 
these  purposes  a  sufficient  object  for  independent  parochial 
deliberations,  and  all  the  more  so  as  the  overseers  of  the  poor 
are  not  elected,  but  are  appointed  by  the  justices  of  the  peace. 
The  case  of  the  highway  government  is  analogous.  Since  the 
chief  current  basi^ess  Jf  theae  vestries  is  con&ied  to  assessiiM; 
the  parish  rates,  the  degeneration,  which  is  seen  in  the 
municipal  corporations,  is  again  met  with  here,  and  the  place 
of  the  parish  meeting  is  more  and  more  taken  by  permanent 
committees.  Both  legislation  and  practice  have  developed 
this  formation  of  select  vestries  in  the  following  directions : — 

Committees  formed  by  custom,  composed  of  quondam 
churchwardens  and  overseers  of  the  poor,  supplying  vacancies 
by  co-optation,  were  recognized  by  the  practice  of  the  courts 
as  **  good  customs,'*  and  as  legitimate  representatives  of  the 
parish. 

By  local  and  private  Acts  of  Parliament  select  vestries 
became  more  and  more  frequently  formed  for  individual 
parishes  on  the  same  pattern,  as  by  2  George  11.  c.  10,  for 
Spitalfields,  the  select  vestry  was  to  consist  of  the  parson, 
file  churchwardens,  overseers  of  the  poor,  and  such  persons 
as  had  once  discharged  such  an  office,  or  who  had  paid  the 
fine  for  non-performance.  This  example  was  followed  by  a 
number  of  further  local  acts. 

By  special  acts,  on  the  re-building  of  churches,  select 
vestries  were  often  appointed  of  the  ecclesiastical  parish,  apart 
from  the  old  connection  with  the  civil  parish.    By  10  Anne  c. 

II,  especially,  a  commission  for  the  bmlding  of  &H;y  churches 
in  and  about  London,  was  empowered  to  form,  with  the 
consent  of  the  bishop,  ''a  select  vestry,  from  a  suitable 
number  of  wealthy  parishioners  in  each  parish,"  which  should 
afterwards  complete  its  numbers  by  co-optation.* 

The  increase  in  the  poor  law  burdens  and  the  numerous 
complaints  brought  against  the  administration,  led,  towards 
the  end  of  the  century,  to  the  famous  Gilbert's  Act  (22  George 

III.  c.  88),  which  establishes  new  principles  of  pauper  man- 
agement, in  such  parishes  as  are  willing  to  accept  the  Act. 
By  this  Act  the  raising  of  the  rates  was  separated  from  the 
current  administration,  and  a  system  of  paid  guardians  was 
instituted.  Several  parishes  might  unite  and  form  a  union 
of  parishes  for  the  management  of  the  poor,  and  organize  a 
workhouse  with  a  view  to  putting  industrial  occupation  in 
the  place  of  pecuniary  alms.** 

*  A  Bnrrey  of  the  oonditions  in  a      and  other  Vestries,  1830,  No.  25, 215i 
number  of  parishes   in  rather  later         **  Gilbert's  Act  is  the  pattern  for 
times  is  given  by  the  Reports  on  Select      the  total  poor  law  reform  in  tiio  niiia- 
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The  centre  of  the  economic  self-government  is  thus  to  be 
sought  in  the  parochial  offices,  the  discharge  of  which  is 
.uniformly  enforced  by  law. 

III.  tiribe  necessatg  coj^esfon  betfoem  tj^e  magisterial  anb 
economic  self-gobemment  is  brought  about  by  the  fact  that  the 
higher  officers  of  the  self-government  form  the  court  of  higher 
instance  of  the  parishes,  so  far  as  this  is  necessary  for  secur- 
ing the  due  execution  of  the  administrative  laws  by  the  local 
board.  This  hierarchy  of  office  supplements  the  administra- 
tive law,  being  bound  up  with  the  central  departments  of 
State  and  the  central  courts.  The  local  rating  system 
completes  the  financial  administration  in  a  rationally  ordered 
relation  to  the  general  State  taxation.  Both  elements  are 
inseparably  blended  together,  yet  in  such  a  manner,  that  in 
the  one  the  character  of  the  magisterial  department  is  espe- 
cially prominent,  and  in  the  other  the  element  of  taxation 
is  the  chief  factor,  and  ia  only  controlled  by  the  magisterial 
department. 

The  whole  system  manifestly  converges  in  the  police  ad- 
ministration. The  police  power  has  now  become  tne  imme- 
diate political  bond  of  European  society  as  now  constituted, 
and  is  therefore  in  England  as  various  and  as  comprehensive, 
and  pervades  all  the  social  relations  of  civil  life  in  the  same 
way  as  on  the  Continent.  In  England  there  is  wanting  no 
function  of  what  we  call  the  **  Polizeistaat,'*  yet  with  this 
difference,  that  the  police  is  not  controlled  and  administered 
by  agents  of  the  central  government,  but  by  honorary  offices, 
by  men  of  property  and  education ;  in  the  towns  by  unpaid 
notables,  who  have  a  permanent  office  by  virtue. of  royal 
appointment.  By  their  efficiency,  these  commissions  of  the 
peace  have  thrust  back  from  them  the  superintendence 
residing  formerly  in  the  central  government,  have  transferred 
the  old  powers  of  the  privy  council  to  a  reference  to  the  law 
courts  as  to  questions  involving  legal  principles,  and  have 
referred  all  else  to  a  ''correspondence"  between  the  lord 
lieutenant  and  the  Home  Se(»:etary.  But  the  important 
element,  which  this  local  government  brings  with  it  into 
Parliament,  is  the  intimate  acquaintance  with  public  business. 
Quite  three-fourths  of  the  members  of  the  Lower  House  were, 
down  to  the  first  Beform  Bill,  practical  administrative  officials 
in  this  sense ;  not  in  the  service  of  the  party  governments, 

teenth  oentnry.    On  the  othez  hand,  payen  of  the  oonntj  rate,  that  is,  a 

the  representation  of  the  ratepayers  in  representatiye  body  side  by  side  with 

the  Elnglish   borongh  administration  the  benoh  of  magistrates,  who  are  ap- 

was  first  instituted  in  the  system  of  pointed,  not  elected,  has  often  been 

elected  representatiTes  by  the  Mnni-  attempted  by  modem  biUs^  but  has  not 

eipal  Act  of  1835.     The  creation  of  yet  become  law.^ 
an  electif  e  representation  of  the  rate- 
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but  in  a  position  of  full  independence,  which  even  under  party 
changes  has  maintained  the  integrity  of  the  administration, 
and  as  a  court  of  higher  instance  for  economic  Belf-gOTen- 
ment  has  preserved  an  impartial  character. 

The  weak  side  of  the  system  is  certainly  to  be  found  in  the 
executive  organs  and  the  ministerial  officers  of  the  local  gov- 
ernment, especially  the  constables,  who  even  in  the  eighteenth 
century  were  reduced  to  such  a  subordinate  position,  that  it 
was  only  too  frequently  necessary,  by  the  imposition  of  fines, 
to  force  men  to  take  the  office.  Complaints  against  the 
overseers  of  the  poor  and  of  highways,  in  consequence  of  their 
reluctant,  negligent,  and  mechanical  method  of  discharging 
their  duties,  are  in  this  century  very  frequent.  A  certain 
want  of  spontaneous  activity  is  on  this  account  also  observable 
in  the  administrative  system  of  the  municipaUties.*  But 
in  general  the  excessive  number  and  the  variety  of  the 
smidler  offices  and  the  jury  service  kept  alive  even  among 
the  enfranchised  middle  classes  a  knowledge  of  public  business 
and  an  interest  in  it. 

Scanty  as  are  the  statistics  of  the  eighteenth  century,  ihey 
yet  allow  of  an  approximate  estimate  of  figures.  We  find  t^ 
close  of  the  last  century  in  England  and  Wales  8800  actite 
justices  of  the  peace  (among  them  dukes  of  royal  blood  and 
numerous  lords) ;  at  least  twice  as  many  gentlemen  as  militia 
officers,  deputy-lieutenants,  and  sheriffs ;  about  10,000  juroiB 
at  the  county  assizes,  and  four  times  a  year  at  the  quarter 
sessions.  And  then  in  about  14,000  parishes  and  townshipSf 
changing  once  a  year,  at  least  one  constable,  an  overse^  of 
highways,  two  churchwardens,  from  two  to  four  guardians 
of  the  poor,  and  other  sub-offices  and  committees — ^perhaps 
about  100,000  persons,  who  were  employed  in  assessing  taxes 
alone.  The  sum  total  of  this  activity  forms  tiie  materifll 
part  of  the  internal  government  of  the  country ;  all  developed 
out  of  the  simple  elements  of  the  State  as  it  existed  in  ^^ 


*  In  the  urban  parishes  the  Bystem 
of  ohnrohwardens  and  overseevs  of  the 
poor  and  of  highways,  as  weU  as  the 
rating  indispensably  connected  there- 
with, is  similar  to  that  in  the  country. 
But  it  must  be  remembered  tiiat  this 
new  formation  had  taken  its  own  inde- 
pendent course,  without  any  connection 
with  the  old  municipal  government, 
which,  having  sprung  from  the  old 
court  leet,  served  for  the  judicial  and 
police  administration,  for  the  office  of 
justice  of  the  peace  and  the  formation 
of  the  jury,  as  well  as  for  the  govern- 
ment of  the  old  municipal  property. 
In  towns  which  consisted  of  several 


parishes,  this  separation  was  ezttfOi^ 
noticeable,  as  every  parisb,  for  v» 
purposes  of  poor  law  wad  high^f^y  •*' 
ministration,  did  not  fonn  a  id^ 
quarter  of  the  town,  but  an  indflP^' 
dent  community  with  indepaw*** 
rights  and  duties.  The  citizens,  ix», 
for  these  purposes,  consisted  of  P^'^ 
of  different  positions.  The  duties  « 
the  parish  were  performed,  and  •  ^ 
in  tne  vestry  was  enjoyed  byall  panj 
ioners ;  whilst  a  share  in  themuni^ 
government  was  only  aooorded  at  BjJ 
to  the  old  suitors  of  the  coort  lee^ 
generally  only  to  the  capital  bm8«'"» 
or  a  similar  smaU  body. 
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Middle  Ages.  It  is  the  ''  State "  ia  those  f mictions,  which 
transform  the  character  of  society,  and  accustom  the  people 
not  merely  to  nm  after  money  and  pleasure,  but  to  gain  the 
practical  understanding  of,  and  the  right  sense  for,  what  is 
necessary  to  the  common  weal.** 

It  is  manifest  to  what  an  extent  this  personal  activity  in  the 
service  of  the  commonwealth  must  influence  a  body  of  electors, 
that  in  the  eighteenth  century  was  limited  to  200,000  at  most. 
For  this  reason  the  county  and  parish  unions  became  the 
most  important  sub-structure  of  the  House  of  Commons,  to 
which  we  shall  again  refer  in  Chapter  L 


CHAPTER  XLVni. 

IV.  ^iie  Sebelopmnti  ^f  tj^t  ^lumfntettatibe  ^^ifAfetfon. 

SiKOB  the  days  of  Magna  Charta,  a  number  of  new  adminis- 
trative principles  had  been  proclaimed  in  England,  first  in 
the  royal  cdiarters,  and  later  in  assizes  and  in  parliamentary 
statutes,  in  the  confidenee  that  the  principles  thus  laid  down 
would  be  adhered  to.  Similarly,  in  modem  constitutional 
charters,  a  number  of  ''  fundamental  rights  "  are  enumerated, 
in  confidenee  in  their  bond  fide  execution.  But  England  early 
experienced  that,  under  a  party  government,  these  principles 
are  not  followed,  and  centuries  later  the  misgovemment  of 
the  Stuarts  showed  that  even  a  degenerate  monarchy  did  not 
bind  itself  to  the  most  solemn  legal  sanctions,  that  the  respon- 
sibility d  the  ministers  was  not  sufficient  for  this  purpose, 
but  that  a  special  legal  protection  was  needed  by  the  subject, 
in  order  to  guarantee  the  legal  course  of  the  innumerable 


*^  Sey-goyanmeDt  fonu  the  ezaei 
contrary  of  the  idea*  of  the  nineteenth 
century  of  a  representation  of  *^  inter- 
eetB,"  whioh  as  sach  can  attain  to  no 
unity  in  the  State.  The  oowrty, 
borough,  and  parochial  unions  are  not 
local  parliaments.  These  intermediate 
processes  between  the  State  and  tiie 
individual  are  not  intended  to  foster 
the  interests  of  the  indiyidual,  but  to 
accustom  the  individual  to  fulfil  his 
public  duties.  Self-goyemment  forms 
just  as  much  a  contrast  to  autonomy, 


which  haa  produced  upon  the  Continent 
an  aU-pervading  separatism  in  pro- 
Tincesy  districts,  towns,  and  smaller 
communities,  owing  to  the  laxity  and 
passiveness  of  the  executive  power.  It 
IS  a  mere  playing  with  words  to  call 
every  tendency  towards  self-help,  **  self- 
government."  The  English  self-gov- 
ernment gives  comparatively  little 
scope  to  the  local  and  individual  wiU, 
but  grants  all  the  greater  political 
rights  by  uniting  the  equally  orp^ized 
communities  to  a  whole  in  Parliament. 
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magisterial  acts,  which  day  by  day  are  encountered  within  the 
sphere  of  individual  rights. 

The  ordinary  courts  proved  insufficient  for  this  purpose; 
for  the  ordo  judiciorum  was  limited  from  the  begmning  to 
customary  methods  of  action  {legis  cuitiones)  for  the  protectkm 
of  private  rights,  and  for  giving  penal  satisfaction.  The 
newly  created  legal  provisions  for  the  exercise  of  the  ri^ti 
of  political  sovereignty,  at  no  time  came  within  the  sphere  of 
the  competence  of  judge  and  lawmen  or  of  judge  and  jury. 

The  ordinary  civil  courts,  indeed,  serve  indireclly  to  regulate 
the  limits  of  public  law,  so  far  as  they  render  the  offidil 
answerable  who,  by  exceeding  his  official  powers,  injures  a 
private  individual,  extra  officiwn.  Furthermore  the  claims  of 
the  State  upon  the  purse  of  its  subjects  are  brought  within 
the  legal  pale  by  the  constitution  of  the  Court  of  Exchequer 
as  a  common  law  court.  The  actwnes  adversus  fisctan  are,  m 
England,  only  addressed  to  the  Lord  Chancellor  by  way  of 
petition,  but  afford,  in  the  result,  a  sufficient  protection. 

Further,  the  ordinary  courts  of  criminal  law  serve  to  define 
and  interpret  the  public  law  by  establishing,  in  their  decisions 
as  to  high  treason,  sedition,  assaults  against  peace  oflELoers, 
and  other  delicts  against  the  State,  important  precedents  in 
questions  of  administrative  law,  which  no  Government  can 
disregard.  In  still  wider  spheres  they  decide,  by  their  p^ial 
sentences  on  abuses  of  office,  the  competence  of  all  orgam 
of  the  Government.  Still  more  extensively,  they  secure,  by 
their  judgments,  the  interpretation  of  the  laws  affecting  the 
police,  customs,  taxes,  and  royalties.  In  England  this  has 
taken  the  form  of  a  summary  jurisdiction,  by  wUch  one  or  two 
justices  of  the  peace  administer  justice  over  the  wide  field  of 
police  excesses,  frauds,  and  contraventions  of  the  customs, 
taxes,,  post,  and  stamp  laws,  by  which  means  about  the  half  of 
the  poUce  and  financial  law  is  placed  under  a  sufficient  l^al 
coniJol.* 

This  legal  protection,  however,  is  still  insufficient  for  the 
needs  of  a  constitutional  State,  because  of  the  inevitable 
influence  of  the  party  system  upon  the  Government.  For 
official  excesses,  malicious  abuse  of  office,  as  well  as  other 
matters  within  the  jurisdiction  of  the  ordinary  courts,  fom 


*  This  TocatioD  of  the  common  law 
courts  has  in  England  neyer  been  over- 
looked, and  has  adhered  strictiy  to  tiie 
national  principles  of  onr  administra- 
tion of  justice,  according  to  which  the 
court  has  to  irj  independently  every 
major  supposition  of  its  decision,  un- 
biassed by  any  previous  decision  of 
any  administrative  body.    The  limita- 


tions of  justice  in  the  ease  of 

and  as  to  acie9  adminiatraHfa  whieh  tt 

Ewuliar  to  French  law,  is  fomgn  ts 
nglish  law,  and  in  England  could  be 
dispensed  with,  owing  to  the  fact  that 
the  common  law  courts  discharged  also 
the  functions  of  a  supreme  administEft- 
tlve  tribunal  by  their  write  of 
mus,  of  oerUoraHf  eta 
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only  the  minority  of  the  excesses  compared  with  the  endless 
chain  of  abuse  and  mischief  that  may  result  from  the  tam- 
perings  of  a  party  Government  with  the  police,  financial,  and 
military  powers  of  the  State.  England  experienced  this  to 
excess  in  the  Middle  Ages,  but  most  of  all  under  the  Stuart 
Goyemment.  The  Stuart  system  of  Government  in  this 
sphere  also  brought  about  the  full  development  of  a  reliable 
legal  control  over  all  those  parts  of  the  administrative  law 
which  were  exposed  to  the  abuse  of  party.  The  legal  pro^ 
tection  afforded  against  it,  forms,  on  the  Continent,  the  so- 
called  administrative  jurisdiction — ^that  portion  of  the  political 
structure  that  may  be  least  of  all  overlooked. 

As  formerly  in  Germany  the  first  institutions  of  the  kind 
were  attached  to  the  Imperial  Court  of  the  Holy  Soman 
Empire  to  enable  it  to  interpret  and  carry  out  the  polizei- 
ordnungen  of  the  realm ;  in  l^e  manner  the  English  control 
has  become  developed  in  the  police  laws,  which  form  the 
centre  and  foundation  of  the  system,  to  which  are  attached 
the  less  important  departments  in  analogous  application. 
But  the  administrative  jurisdiction  in  police  matters  presup- 
poses the  distinction  between  two  materially  different  kinds 
of  administrative  laws,  which  may  be  distinguished  under 
the  names  of  police  penal  laws,  and  police  administrative 
laws. 

The  first  class,  the  police  penal  laws,  is  addressed  to  the 
subjects,  and  comprises  those  parts  of  the  police  regulations 
which  can  be  enforced  by  simple  and  direct  commands  and 
prohibitions.  In  this  great  province  of  police  law,  which  is 
based  upon  daily  recurring  uniform  needs  of  civil  order, 
there  was  no  necessity  for  new  institutions.  The  summary 
penal  jurisdiction  of  the  justices  of  the  peace  handles  this 
department  in  England  in  a  short  criminal  procedure  on 
public  prosecution,  under  the  name  of  convictions.  The  system 
of  legal  remedies  by  appeal,  in  this  case,  is  in  England 
comparatively  limited,  and  has  no  special  peculiarities. 

The  other  class,  the  police  administrative  laws,  on  the  other 
hand  is  addressed  to  the  officials,  and  includes  such  needs 
of  the  civil  order  as  cannot  be  satisfied  by  simple  commands 
and  prohibitions  addressed  to  the  subjects,  but  can  be  met 
only  by  magisterial  orders,  decrees,  and  measures  adapted 
to  the  individual  case,  after  previous  examination  of  the  cir- 
cumstances, expressed  in  England  by  the  term  order. 

The  magisterial  activity  is  thus  divided  into  the  two  spheres 
of  convictions  and  orders.  A  supplementary  administrative 
jurisdiction  was  only  needed  for  this  latter  department  (for 
the  administrative  laws  in  the  narrower  sense),  that  is  to  say, 
for  those  laws  and  ordinances  which  direct  the  action  of  the 
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magisterial  acts,  which  day  by  day  are  encountered  within  the 
sphere  of  individual  rights. 

The  ordinary  courts  proved  insufficient  for  this  purpose; 
for  the  ordo  jvdiciorum  was  limited  from  the  beginning  to 
customary  methods  of  action  {legis  actiones)  for  the  protection 
of  private  rights,  and  for  giving  penal  satisfaction.  The 
newly  created  legal  provisions  for  the  exercise  of  the  rights 
of  political  sovereignty,  at  no  time  came  within  the  sphere  of 
the  competence  of  judge  and  lawmen  or  of  judge  and  jury. 

The  ordinary  civil  courts,  indeed,  serve  indirectly  to  regulate 
the  limits  of  public  law,  so  far  as  they  render  the  ofiBtcial 
answerable  who,  by  exceeding  his  official  powers,  injures  a 
private  individual,  extra  officium.  Furthermore  the  claims  of 
the  State  upon  the  purse  of  its  subjects  are  brought  within 
the  legal  pfde  by  the  constitution  of  the  Court  of  Exchequer 
as  a  common  law  court.  The  actionea  adversus  Ji$cum  are,  in 
England,  only  addressed  to  the  Lord  Chancellor  by  way  of 
petition,  but  afford,  in  the  result,  a  sufficient  protection. 

Further,  the  ordinary  courts  of  criminal  law  serve  to  define 
and  interpret  the  public  law  by  establishing,  in  their  decisions 
as  to  high  treason,  sedition,  assaults  against  peace  offioers, 
and  other  delicts  against  the  State,  important  precedents  in 
questions  of  administrative  law,  which  no  Government  can 
disregard.  In  still  wider  spheres  they  decide,  by  their  penal 
sentences  on  abuses  of  office,  the  competence  of  all  organs 
of  the  Government.  Still  more  extensively,  they  secure,  by 
their  judgments,  the  interpretation  of  the  laws  affecting  the 
police,  customs,  taxes,  and  royalties.  In  England  this  has 
taken  the  form  of  a  summary  jurisdiction,  by  wUch  one  or  two 
justices  of  the  peace  administer  justice  over  the  wide  field  of 
police  excesses,  frauds,  and  contraventions  of  the  customs, 
taxes^  post,  and  stamp  laws,  by  which  means  about  the  half  of 
the  police  and  financial  law  is  placed  under  a  sufficient  legal 
control.* 

This  legal  protection,  however,  is  still  insufficient  for  the 
needs  of  a  constitutional  State,  because  of  the  inevitable 
influence  of  the  party  system  upon  the  Government.  For 
official  excesses,  maUcious  abuse  of  office,  as  well  as  other 
matters  within  the  jurisdiction  of  the  ordinary  courts,  form 


*  This  YocatioD  of  the  common  law 
courts  has  in  England  never  been  over- 
looked, and  has  adhered  strictly  to  the 
national  principles  of  our  administra- 
tion of  justice,  according  to  which  the 
court  has  to  1^  independently  every 
major  supposition  of  its  decision,  un- 
biassed by  any  previous  decision  of 
any  administrative  body.    The  limita- 


tions of  justice  in  the  case  of  officials 
and  as  to  aetes  odminigtraH/t  whidi  is 
peculiar  to  French  law,  is  foreign  to 
£nglifih  law,  and  in  England  oomd  be 
dispensed  with,  owing  to  the  fact  that 
the  common  law  courts  discharged  also 
the  functions  of  a  supreme  administza- 
tive  tribunal  by  their  writs  of 
mus,  of  eerUorarif  eto. 
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only  the  minority  of  the  excesses  compared  with  the  endless 
chain  of  abuse  and  mischief  that  may  result  from  the  tam- 
perings  of  a  party  Government  with  the  police,  financial,  and 
military  powers  of  the  State.  England  experienced  this  to 
excess  in  the  Middle  Ages,  but  most  of  all  under  the  Stuart 
Goyemment.  The  Stuart  system  of  Goyemment  in  this 
sphere  also  brought  about  the  full  deyelopment  of  a  reliable 
legal  control  over  all  those  parts  of  the  administrative  law 
which  were  exposed  to  the  abuse  of  party.  The  legal  pro^ 
tection  afforded  against  it,  forms,  on  the  Continent,  the  so- 
called  administrative  jurisdiction — that  portion  of  the  political 
structure  that  may  be  least  of  all  overlooked. 

As  formerly  in  Germany  the  first  institutions  of  the  kind 
were  attached  to  the  Imperial  Court  of  the  Holy  Soman 
Empire  to  enable  it  to  interpret  and  carry  out  the  polizei^ 
ordntmgen  of  the  realm ;  in  l^e  manner  the  English  control 
has  become  developed  in  the  police  laws,  which  form  the 
centre  and  foundation  of  the  system,  to  which  are  attached 
the  less  important  departments  in  analogous  application. 
But  the  administrative  jurisdiction  in  police  matters  presup- 
poses the  distinction  between  two  materially  different  kinds 
of  administrative  laws,  which  may  be  distinguished  under 
the  names  of  police  penal  la/ws,  and  police  administrative 
laws. 

The  first  class,  the  police  penal  laws,  is  addressed  to  the 
subjects,  and  comprises  those  parts  of  the  police  regulations 
which  can  be  enforced  by  simple  and  direct  commands  and 

Prohibitions.  In  this  great  province  of  police  law,  which  is 
ased  upon  daily  recurring  uniform  needs  of  civil  order, 
there  was  no  necessity  for  new  institutions.  The  summary 
penal  jurisdiction  of  the  justices  of  the  peace  handles  this 
department  in  England  in  a  short  criminal  procedure  on 
public  prosecution,  under  the  name  of  convictions.  The  system 
of  legfd  remedies  by  appeal,  in  this  case,  is  in  England 
comparatively  limited,  and  has  no  special  peculiarities. 

The  other  class,  the  police  administrative  laws,  on  the  other 
hand  is  addressed  to  the  officials,  and  includes  such  need3 
of  the  civil  order  as  cannot  be  satisfied  by  simple  commands 
and  prohibitions  addressed  to  the  subjects,  but  can  be  met 
only  by  magisterial  orders,  decrees,  and  measures  adapted 
to  the  individual  case,  after  previous  examination  of  the  cir- 
cumstances, expressed  in  England  by  the  term  order. 

The  magisterial  activity  is  thus  divided  into  the  two  spheres 
of  convictions  and  orders.  A  supplementary  administrative 
jurisdiction  was  only  needed  for  this  latter  department  (for 
the  administrative  laws  in  the  narrower  sense),  that  is  to  say, 
for  those  laws  and  ordinances  which  direct  the  action  of  the 
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officials.  The  legal  control  of  magisterial  activity  can,  how- 
ever, as  experience  teaches,  be  properly  effected  only  mthin 
the  magisterial  sphere  itself.  Even  in  the  Norman  adminis- 
trative system  a  considerable  number  of  administrative  con- 
trols had  been  created  for  this  purpose,  all  of  which  reached 
their  normal  height  in  the  Tudor  period  (above,  p.  682)  in  the 
following  manner : — 

By  the  disciplinary  or  corrective  penal  law,  the  officials 
were  forced  to  fulfil  their  duties  as  required  by  law,  under 
pain  of  dismissal  or  summary  punishment  b^  fine. 

By  virtue  of  the  superintendence  ex  ojfido  an  illegal  or 
improper  act  of  the  authorities  is  annulled  or  altered  by  the 
superior  court  or  council. 

A  remedy  of  complaint  finally  arises  through  the  doable 
position  of  the  court  or  council  exercising  the  supervision. 
An  illegal  or  improper  administrative  act  is  quite  as  often,  if 
not  oftener,  invalidated  on  the  motion  of  the  injured  party  ae 
it  is  officially. 

In  the  Tudor  epoch,  in  additicm  to  the  common  law  courts 
as  the  higher  court  of  the  jvzticiarii  pads,  the  Privy  C!ouncil 
was  a  general  supervisory  court  of  higher  instance,  in  which 
complaints  might  be  lodged,  and  which  subjected  the  adminis- 
trative acts  of  the  lower  authorities  to  a  revision,  annulling 
or  altering  them  according  to  circumstances  (vide  p.  632). 
The  gross  abuse  of  these  royal  powers  under  Charles  I.  led, 
however,  to  the  aboUtion  of  the  Star  Chamber  (16  Charles 
I.  c.  10),  whereby  every  jurisdiction  of  the  King  in  council, 
and  every  kind  of  legal  decision,  on  complaint,  petition,  or 
otherwise,  is  withdrawn  from  the  Privy  Council;  so  categorical 
was  the  language  of  this  Act,  that  no  minister  of  the  Crown 
dare  countersign  a  writ  which  dedded  a  legal  question  in 
dispute,  without  immediately  exposing  himself  to  impeach- 
ment. But,  as  the  lodging  of  complaints  before  the  King  on 
appeal  was  still  constantly  in  use  by  injured  parties,  and  as 
such  an  institution  was  indispensable  for  redressing  just 
complaints  in  the  administration  of  the  country,  it  was 
accordingly  henceforward  exclusively  left  to  the  justices  of 
the  common  law  courts  to  issue  the  proper  writs,  in  the  name 
of  the  King,  in  complaints  on  appeal.*    The  modem  proce- 


*  The  limitetioii  and  definition  of 
this  administiative  jnriBdiction  is  de- 
pendent upon  an  interpretation,  which 
the  oonrta  of  common  law  had  to  give 
to  the  complex  stat.  16  Charles  I.  o.  10. 
In  the  ^TeamhiejpetitioM  or  suggestions 
made  to  the  King  or  to  fus  oouneU,  are 
rodcen  of,  and  further  a  prohibition,  by 
Snglish  biU^  petition,  artietes,  libel,  or 


any  arbitrary  way  to  determine  or  dispoee 
of  kmdsj  goodSf  etc,  to  determine  any 
matter  or  Oiing  in  the  said  oouH  by  amy 
judoment,  sentence,  order,  or  decree,  etc., 
with  ezprefls  reeenration  of  a  habeas 
corpus  in  cases  of  arrest — ^that  is,  aU 
sorts  of  complaints  against  material 
decrees  of  the  administration,  which 
immediately  contain  an  encroachment 
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dure  was  formed  readily  enough  from  the  continual  connec- 
tion of  the  royal  connMl  with  the  common  law  ooortsy  in 
the  person  of  the  Chancellor,  throngh  whose  officina  the 
writs  also  passed.  Administrative  complaints  of  the  highest 
instance  were  now  assigned  to  the  jimticiarii  regis  to  be  tested 
and  decided.  The  highest  conrt  (generally  the  King's  Bench) 
became  thus  the  supreme  administratiye  court,  not  by  virtue 
of  the  old  ordinary  competence  of  the  courts,  but  by  virtue  of 
a  newly  created  legal  control  for  all  magisterial  and  official 
departments,  which  arose  only  in  the  later  Middle  Ages  <«b 
in  Germany). 

In  England,  as  in  Germany,  however,  it  was  soon  found  that 
a  bench  of  judges,  placed  at  a  distance,  can  scarcely  determine 
such  disputed  points  otherwise  than  according  to  the  reports 
made  by  the  subordinate  departments,  and  has  accordingly 
little  effect  in  redressing  the  abuses  of  the  police  power.  In 
order  to  give  effect  to  these  legal  complaints,  there  was  needed 
rather  a  further  development  of  the  magisterial  system  in  the 
provincial  and  local  spheres,  such  as  was  formed  in  the 
larger  German  provinces  in  the  seventeenth  century  by  the 
permanent  VerwalUmgscoUegien, 

But  in  England  no  *'  separation  of  justice  and  administra- 
tion '*  was  necessary  for  this  purpose.    The  office  of  justice  of 


on  the  property  or  the  liberty  of  tlie 
person.  Herein  the  eonrta  of  common 
law  have,  however,  secured  to  them- 
flelyes  an  nnusnally  wide  discretion 
relative  to  the  qnesiion  of  lodging 
comjplaints  and  proving  facts,  as  well 
as  with  regard  to  the  practical  needs 
of  the  administration,  and  furthermore^ 
when  in  donbt,  have  followed  the 
maxim:  boni  judioi$  est ampliare  jurU- 
dietionem.  llie  English  central  oonrts 
thns  took  np  a  position  analogous  to 
that  token  id  Germany  by  the  Beieh' 
sho/rath  and  the  Reiehskammergericht 
as  a  supreme  court  of  appeal  in  com- 
plaints arising  from  imperial  and  prcv- 
vinoial  police  laws.  Here,  as  well  as 
in  England,  these  questions  of  admin- 
istrative jurisdiction  form  their  own 
special  department,  quite  distinct  from 
the  ordinary  civil  and  criminal  juris- 
diction, and  display  the  following  oha- 
zaoteristics : — 

The  order  (police-resolution,  com- 
mand, or  other  administrative  decree) 
is  the  resolution  of  the  authorities  as 
to  their  own  legal  competence,  and  ac- 
cording to  the  nature  of  it  Uie  legal 
steps  to  be  taken  vary. 

The  administrative  complaint  is  ac- 
cordingly characterized  as  being  the 


sobsequent  testing  of  a  decretum  of  the 
authorities  from  the  point  of  view  of 
its  legality  (revisio  injure). 

There  is  on  that  account  no  aelio  for 
the  recognition  of  an  Individual  right, 
but  a  querda  for  wrongful  application 
of  the  rules  of  administotive  law ;  the 
maxim  tot  nmt  aeUoriet  quot  iunt  Jura 
is  not  applicable  in  this  case,  but  it  is 
an  impioratio  officii  fudictB,  uniform  in 
all  its  parts,  consisting  in  an  appeal  to 
the  higlier  authorities. 

Because,  therefore,  the  question  is 
one  of  the  subsequent  testing  of  an  act 
of  official  authority,  the  decisions  of 
the  superintending  authorities  are  held 
to  be  concurrent,  and  there  does  not 
arise  a  res  judicata  inter  partes.  For 
this  reason  the  ordinary  proceedings 
are  not  resorted  to,  but  (as  in  the  (m- 
man  Beichsgerichte)  a  procedure  by 
writ  of  certiorari,  writ  of  mandamus, 
and  other  supplementary  writs. 

Finally,  the  legal  complaint  is  limited^ 
according  as  practical  needs  require,  to 
more  important  cases  (causm  duHoree  veil 
atroetoree,  as  the  practice  of  the  German 
court  called  them),  that  is,  upon  the 
ground  which  is  Imown  by  experience 
to  be  exposed  to  the  abuse  of  party. 
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the  peace  was  originally  at  once  a  police  and  a  jndicial  office 
(ctwtof  ei  jmticiarius  pacts).  It  had  farther  developed  itself 
in  this  spirit.  It  now  comprised  and  combined  in  itself  a 
power  of  preliminary  examination^  a  police  magistracy,  and 
a  court  of  higher  instance  for  the  parochial  government ;  the 
quarter  sessions  were  at  once  a  criminal  court  and  a  county 
govemment  board.  There  was  no  reason  far  altering  this 
system.  For  the  jostice  of  the  peace  stands  near  enough  to 
the  local  police  to  be  able  to  examine  into  the  necessity  and 
the  reasons  for  any  police  act;  he  is  placed  in  the  midst 
of  civil  life,  that  he  may  keep  himself  free  from  bureaucratic 
partiality.  He  possesses,  moreover,  the  full  independence  of 
the  judicial  office  by  his  property,  and  in  like  manner  the 
permanence  of  the  judicial  office,  since  the  honorary  official 
cannot  be  dismissed  on  party  considerations.  The  experiences 
made  on  the  latter  point  in  the  Stuart  era  were  so  dis* 
couragingy  that  no  later  ministry  in  England  ever  again 
attempted  to  dismiss  the  justices  of  the  peace  as  a  party 
measure*  Habitual  activi^  and  co-operation  on  the  bench 
with  others  in  discharging  the  magisterial  duties  combines  in 
the  honorary  office  the  sense  of  honour  and  duty  of  the  higher 
class,  and  the  same  feelings  of  a  professional  justice,  in  one 
single  person,  and  thus  produces  the  character  of  the  judicial 
office  in  its  best  form.** 

In  consequence  of  this  permanent  combination  of  a  police 
and  judiciid  office,  the  administrative  sphere  in  England 
retained  the  name  and  character  of  o,  jurisdiction.  As  in  the 
canon  law  the  name  jurisdiction  was  retained  for  such  func- 
tions of  the  higher  administration,  so  here  also  was  the  form 
and  spirit  of  an  administration  of  justice  preserved. 

All  decrees  of  the  police  authorities,  which  affect  the  person 
or  the  property  of  the  party  concerned  (distinct  from  mere 
formal  decrees,  precepts,  warrants,  etc.,  by  which  proceedings 
are  begun),  are  issued  in  the  form  of  an  order,  Le.  a  formally 
framed  written  resolution,  drawn  ujp  by  a  clerk,  and  in  more 
important  cases  signed  by  a  second  justice  of  the  peace  as  welL 

^^  In  Geimany  the  developmoit  of 
the  magiBterial  system  went  hand  in 


hand  with  the  fieparation  of  justice  and 
administration,  as  the  experience  had 
been  made,  that  the  customs,  Yiews,  and 
prooednze  of  the  judicial  office  were  not 
suited  to  the  administration,  and  vice 
vend.  In  the  place  of  the  querda  of 
the  central  courts  now  came  in  Prussia 
and  elsewhere  the  Oeheime  StaaU- 
rath,  the  proTincial  BegierunftooUegien, 
LandrSihe,  etc  The  neoessitj  for  Uie 
separation  of  justice  and  administra- 
tion only  applies  to  the  professional 


bureauoraoy  in  its  prc^per  and  aoeus- 
tomed  departments.  It  does  not  inn^T 
to  the  system  of  honorary  offices,  upon 
which  the  English  magisterial  systoa 
has  been  for  centuries  built,  and  upoD 
which  it  has  arrived  at  full  devek^ 
ment  The  reasons  why,  after  an  ex- 
nerienoe  of  two  centuries,  the  higher 
honoiaiy  offices  cannot  be  dealt  widi 
in  respect  of  appointment  and  diBminsal, 
to  suit  the  dianges  of  party,  are  given 
in  Gneist,  **  Self-GoTemment,"  pp.  485, 
480. 
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Against  this  order,  from  which  in  the  Tudor  and  Stuart 
epoch  complaint  could  be  made,  as  a  matter  of  course,  to  the 
Privy  Council  by  removal  of  the  action  by  writ  of  certiorari, 
and  only  in  exceptional  cases  by  appeal  to  the  bench  of 
justices  of  the  peace,  there  was  instituted  in  the  eighteenth 
century  by  numerous  parliamentary  statutes  an  appeal  to  the 
general  and  quarter  sessions  of  the  justices  of  the  peace. 
The  controlling  jurisdiction  of  the  central  courts  begins  now 
to  be  curtailed,  so  that  the  parties  are  generally  prohibited 
from  applying  to  the  central  tribunals  for  a  writ  of  certiorari. 

According  to  the  system  of  the  eighteenth  century,  the 
majority  of  orders  made  by  justices  of  the  peace,  in  less 
important  questions,  are  ipso  jure  final. 

The  more  important  cases  are  adjudicated  upon  by  the 
justices  of  the  peace  in  their  corporate  capacity,  in  the  greater 
and  petty  sessions,  and  in  the  great  majority  of  these  cases 
also  this  decision  is  final. 

Only  in  a  comparatively  small  number  of  disputed  adminis* 
trative  acts  (now  less  than  one  hundred  annuaUy)  the  quarter 
sessions  are  appealed  to,  and  in  quite  as  few  cases  ihe  common 
law  courts.  The  course  of  procedure  of  police  administration 
is  as  follows : — 

1.  The  ordinary  administrative  court  of  first  instance  is 
formed  by  the  single  justices  of  the  peace,  who  issue  orders  in 
the  police  department,  especially  such  as  affect  public  safety, 
order,  public  morals,  health,  the  poor,  highways,  water, 
field,  forest,  fishery,  trade,  building,  and  fire,  and  particu- 
larly numerous  orders  against  begging  and  vagrancy,  as 
well  as  regulations  of  wages,  servants,  apprentices,  and  day 
labourers  on  the  basis  of  Elizabeth's  legislation.  In  many  of 
these  cases  an  order  of  two  justices  of  the  peace  is  prescribed, 
who  then  co-operate  in  the  forms  of  a  summary  proceeding. 

2.  For  more  important  police-resolutions  of  a  court  of  first 
instance  the  special  sessions  of  the  justices  of  the  peace  of  a 
hundred  form  a  kind  of  court  of  intermediate  in^ance,  the 
periodical  formation  of  which  falls  as  late  as  the  eighteenth 
century.  The  older  laws  had  already  provided  for  a  meeting 
of  three  or  more  justices  of  the  peace  for  certain  matters. 
For  the  appointment  of  overseers  of  the  poor  even  all  the 
justices  of  the  peace  of  the  hundred  were  to  be  summoned 
together,  etc.  Occasion  was  thus  given  for  a  periodical  meet- 
ing of  all  the  justices  of  the  peace  of  the  hundred,  which  coidd 
also  be  practically  utilized  for  the  discharge  of  other  admin- 
strative  business.  The  chief  town  in  the  hundred  was 
generally  fixed  upon  as  the  place  of  meeting,  a  chairman  and 
a  clerk  to  the  justices  were  chosen,  and  the  order  of  the  pro- 
ceedings was  determined.    Legislation  since  the  eighteenth 
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oentury  has  referred  the  appointment  and  confirmation  of 
parochial  officers,  highway  disputes,  the  grant  of  wine,  beer, 
and  spirit  licences,  and  other  matters  requiring  decision^  to 
such  special  sessions^  so  that  these  sub-districts  form  an 
important  intermediate  stage  of  the  administration. 

8.  The  quarter  $e88ion$,  which  bring  together  all  justices  of 
the  peace  at  least  four  times  a  year,  are  primarily  a  court  of 
appeal  from  penal  sentences;  but  at  the  same  time  also  a 
district  government  board  for  the  most  important  gpnenJk 
business  of  the  district :  the  making  of  the  county  rate,  the 
appointment  of  treasurers  of  the  county  chest,  and  govemors 
of  the  county  prison  and  house  of  correction,  for  the  issue  of 
police  regulations  affecting  the  price  of  proyisions,  wages,  etc 
(according  to  the  system  of  the  Middle  Ages),  setUement  of 
fees  of  tiie  county  officials,  granting  of  licences  for  powder- 
mills,  etc.,  and  the  registration  of  dissenting  chapels  (1  William 
and  Mary,  c.  18) — a  great  mass  pf  discretionary  business 
ordinarily  known  in  practice  as  the  county  business. 
'  With  this  county  business  is  connected  the  hearing  of 
appeals  from  the  orders  of  individual  justices  of  the  peace 
and  the  petty  sessions,  whenever  an  appeal  is  expressly 
allowed  by  the  statutes,  as  was  generally  done  in  more 
important  questions  in  the  administrative  statutes  of  the 
eighteenth  century,  with  the  further  clause  that  an  applica- 
tion to  the  central  courts  by  writ  of  certiorari  should  no 
longer  be  allowed.*** 

The  appellate  jurisdiction  of  the  courts  of  common  law 
retires  more  and  more  into  the  background,  as  the  decisions 
falling  within  the  sphere  of  the  office  of  justice  of  the  peace 
become  final,  and  at  this  period  is  exercised  in  hardly  more 
than  one  hundred  cases  annually,  with  the  following  distinc- 
tions:— 

1.  A  tcrit  of  certiorari  is  the  normal  legal  method,  by  which, 
on  motion,  a  police  order  that  has  been  issued  is  sent  to  the 
higher  court  for  decision  as  to  whether  the  administrative  act 
is  in  accordance  with  existing  law,  whether  the  court  is  com- 
petent, and  whether  the  administirative  law  has  been  rightiy 
mterpreted.    This  constitutes,  in  fact,  a  kind  of  revisio  injure. 


•••  Tliifl  interpoBition  of  the  anarter 
0688ioni  as  a  court  of  appeal  foot  the 
final  deouion  of  diluted  cases  is  con- 
nected with  the  striving  after  power 
of  the  dominant  class.  Whilst  the 
quarter  sessions  only  form  a  conrt  of 
higher  instance  in  a  few  statutes  of  the 
preceding  period,  since  the  Bestoratiou 
we  statutes  more  and  more  frequently 
allow  an  appeal  to  the  general  sessions, 
which  are  now  in  cases  of  summary 


convictions  the  regular  court  of  appeal, 
and  the  court  of  higher  instenoe  for 
complaints  from  the  orders  below. 
£yen  to-day  the  histcnrically  explainable 
rule  exists,  that  an  appeal  to  the 
quarter  sessions  only  lies  where  it  is 
expressly  given  by  law,  and  tibuat  the 
remedy  to  the  courts  of  common  law  by 
writ  of  certiorari  is  only  taken  away, 
where  it  is  expreasly  taken  away  by 
law. 
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This  legal  remedy  exists  as  a  rule  for  every  oppressed  party, 
where  it  is  not  expressly  taken  away  by  law.  Bnt  even  where 
BO  cerHorari  is  reserved  by  law,  it  yet  remains  in  foree  for 
cases  of  absolute  incompetence  and  absolute  nullity  of  pro-> 
ceeding.  It  is  also  always  employed,  in  the  public  interest, 
and  can  be  resorted  to  by  the  ministiy  for  the  time  being,  by 
its  attorney-general  or  other  legal  representative,  (a) 

2.  Against  coercive  measures  by  imprisonment  the  uni- 
versal legal  remedy  is  the  vrrit  of  habeas  carpus^  controlling 
not  merely  the  question  of  arrest  in  criminal  proceedings,  but 
every  administrative  execution  in  police,  finance,  and  other 
cases.  As  arrest  is,  according  to  the  English  system,  the 
ordinary  coercive  measure  for  enforcing  the  regulations  of  the 
administration,  the  habeas  corpus  in  the  central  courts  took 
the  form  of  an  universal  legal  control  of  the  administration 
in  the  stage  of  execution,  (b) 

8.  A  general  subsidiary  legal  measure  is  further  a  vrrit  of 
mandamus  for  enforcing  the  injunctions  of  administrative  law 
against  towns,  corporations,  and  all  other  authorities  and 
private  persons,  where  the  ordinary  supervisory  jurisdiction, 
the  system  of  disciplinary  punishments  and  tiiat  of  the 
ordinary  lefpl  measures,  proves  insufficient.  This  supple- 
mentary writ  fills  all  gaps,  which  owing  to  the  unequal 
development  of  the  police  powers  are  to  be  found,  especially 
in  the  municipal  governments,  and  replaces  also  the  measures 


(a)  It  WBf  only  Binoe  the  time  of  the 
Bestoration  that  this  legal  zeme^y 
began  to  be  withdrawn  from  private 
parties.  By  12  Charles  n.  c  23,  24, 
the  right  to  a  eerUorari  was  taken 
away  in  certain  taxation  oases.  By  8 
and  4  William  and  Mary,  o.  12,  all 
highway  disputes  are  to  db  settled  in 
the  ooonty,  and  no  indictment  and  no 
order  shall  be  appealed  from  by  oar' 
tiorarL    Jn  like  manner  by  1  Anne,  o. 

18,  disputed  qnestions  as  to  the  repair 
of  bridges ;  bnt  where  '*  the  right  and 
the  title  to  repair  is  called  in  qnestion," 
the  matter  may  come  by  report  to  the 
King's  Bench  (5  and  6  William  and 
Mary,  c.  11).  In  this  way  accordingly 
the  legislation  ^proceeds.  The  use  of 
this  remedy  was  moreoyer  rendered 
difficult  by  the  high  bail  re<}uired  for 
the  action  and  other  fommlities  (8  and 
9  William  m.  o.  88 ;  5  George  IL  c. 

19,  etc.).  In  later  statutes  the  exclu- 
sion firom  a  right  to  a  eeritorari  became 
a  standing  clause.  The  exceptions,  for 
instance,  in  bastardy,  excise,  high- 
ways, poor,  turnpike  acts,  etc.,  show  us 
that  tne  appellate  Jurisdiction  of  the 


courts  of  oommon  law  shall  remain  open, 
whereyer  considerable  interests  of  pro- 
perty, fundamental  rights,  and  prin- 
ciples of  public  law  are  inyolyed.  The 
duficnlties  attending  the  eertioraH  led 
in  practice  to  a  simpler  mode:  that 
the  lower  tribunal  sent  up  a  $peoial 
case  (riatiu  cawm)  to  the  court  of 
oommon  law  for  the  decision  of  the 

guestion  of  law.     The  simpler  mode 
as  become  yeiy  popular  in  modem 
leg^lation. 

(b)  It  is  the  rale  of  oonmion  law  that 
where  the  law  empowers  a  justice  of 
the  peace  to  compel  a  person  to  any 
action,  and  the  party  there  present 
refuse,  the  justice  of  the  peace  may 
send  him  to  gaol,  until  he  ooey  (Haw* 
kins,  ii.  c  16,  sec.  2).  To  ayoid  the 
hardship  of  this  administratiye  com- 
pulsion, the  English  statutes  insert  in 
many  thousand  clauses  the  penalty  of 
fines  and  dlstiaint,  whereby  tne  matter 
is  decided  in  a  summary  manner.  But 
imprisonment  remains  eyerywhere  a 
supplementary  coerciye  measure,  as 
the  habeoi  corpus  remains  as  a  legal 
control. 
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of  Zwangaetatismmg  which  oceur  in  our  administrative 
Bystems  in  Germany,  (c) 

This  system  of  administering  justice  in  the  police  depart- 
ment, forms,  as  before  said,  the  centre  of  administrative 
justice.  The  numerous  experiences  of  the  EngUsh  party 
struggles  have  shown  those  weak  points  where  party  influence 
threatens  administrative  order,  and  where,  accordingly,  the 
ordinary  supervisory  jurisdiction  needs  to  be  strengthened  by 
judicial  elements.  The  administrative  police  laws  have  at  all 
times  shown  themselves  as  being  most  in  need  of  legal  proteo- 
tion,  and  among  these  again  the  police  licensing  system  is 
especially  prominent,  as  being  psurticularly  exposed  to  the 
abuse  of  party.  The  other  departments  of  administrative 
justice  are  analogous  and  supplementary. 

In  the  province  of  the  militia  administration^  the  deputy- 
lieutenants  exercise  in  their  special  and  general  meetings  an 
administrative  jurisdiction  for  disputed  questions  of  military 
duty,  immunity  from  service,  etc.,  perfectly  akin  to  the 
magisterial  administration  of  justice. 

.  In  the  province  of  the  standing  army-,  the  office  of  justice  of 
the  peace  confines  itself  to  the  specific  maintenance  of  the 
Act  relating  to  recruiting  and  a  few  subordinate  points. 

In  the  province  of  heal  taxation,  the  special  and  general 
sessions  of  the  justices  of  the  peace  are  the  ordinary  tribunals 
for  the  decision  of  disputed  assessments. 

In  the  province  of  the  central  taxation,  for  such  taxes  as  are 
.to  be  raised  by  assessment  in  concreto,  impartial  decisions  are 
guaranteed  by  means  of  the  commissions  of  assessment. 

For  the  municipal  government  the  writ  of  mandamus  in 
many  ways  acts  as  a  supplementary  legal  control,  particularly 
applicable  to  illegal  resolutions  of  the  representative  body. 

In  the  ecclesiastical  department,  the  legal  control  is  given 
by  a  recurstts  ah  almsu  before  a  speciaUy  appointed  eccle- 
siastical court  (court  of  delegates),  and  partly  also  by  writs  of 
the  central  courts-f 


(e)  There  is  no  point  in  the  English 
jelf-goyemment  at  whioh  the  execu- 
tion of  the  adminlBtrative  laws  is  not 
seonred  by  oorresponding  meafinres  of 
enforcement  The  other  writs  of  pro- 
htbitioTif  or  quo  warranto,  etc.,  supple- 
ment the  legal  controls,  especially  in 
the  province  of  ecclesiastical  and  finan- 
cial matters. 

t  As  to  the  administratiye  jurisdic- 
tion in  ecclesiastical  matters,  cf.  Gneist, 
"Engli^  Yerwaltungsiecht,"  yoL  ii. 
chap.  yiL  Our  German  so-called  Fer- 
waUungt-juriMdiotion  is  purely  the  re- 
sult of  Uie  need  for  strengthening  the 


control  of  the  administration,  so  fieur  as 
is  necessary  to  ward  off  the  abuae  of 
magisterial  power  by  parliamentaiy 
parties.  For  the  daily  action  of  the 
administration  in  England  also,  Ihe 
supervisory  jurisdiction  and  other  ad- 
mmistratiye  controls  are  regarded  as 
sufficient.  No  one  has  ever  yet  enter- 
tained the  idea  of  a  **  system"  of  ad- 
ministratiye jurisdiction.  The  table  of 
competence  for  the  sessions  of  the 
justices  of  the  peace  alone  (Keemins 
and  Gross,  "Quarter  Sessions,"  2na 
edit.  1876,  pp.  354-476)  comprises 
more  than  one  hundred  headings  of 
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In  itB  general  result  the  administrative  jurisdiction  makes 
the  enforcement  of  administrative  laws,  so  far  as  in  any  point 
there  is  danger  of  a  misapplication  of  them  for  party  ^  and 
especially  for  election  purposes,  independent  of  the  ministry  in 
power.  The  whole  internal  government  of  the  country  is,  in 
consequence,  unaffected  by  changes  of  government  and  by  that 

Jarty  influence  which  the  majorities  for  the  time  being  in 
arliament  could  bring  to  bear  upon  the  personnel  and  maxims 
of  the  administration.  The  experience  of  many  centuries  as 
to  the  disastrous  consequences  of  the  party-system  for  the 
internal  government  completed  this  laborious  structure  of 
legal  controls  in  the  eighteenth  century,  and  thus  gave  the 
English  constitution  a  foundation  upon  which  the  conduct  of 
the  highest  State  business  could  be  left;  to  changing  cabinets, 
without  danger  to  the  stability  of  the  administration,  to  the 
integrity  of  officials,  and  to  the  security  of  individual  rights. 
Thanks  to  this  intermediate  structure,  England,  peculiar  in 
this  respect,  has  succeeded  in  preserving,  in  spite  of  aU 
changes  of  party  government,  the  impartiality  and  integrity 
of  the  central  and  local  Government,  a  result  which  all 
imitations  of  this  Parliamentary  constitution  have,  as  a  rule, 
failed  in  attaining,  owing  to  the  want  of  the  necessary  sub- 
structure. The  English  aristocracy  has  in  no  other  point  se 
tenaciously  asserted  its  vocation  to  rule  as  in  this ;  the  want 
of  a  politically  educated  aristocracy  on  the  Continent  has  in 
no  other  point  been  felt  so  keenly  as  in  the  deficient  under- 
standing of  these  preliminary  conditions  of  a  constitutional 
system. 


appeals  in  administrative  law,  with 
innnmerable  Taiiations  both  in  timeB 
and  piocednie.  A  table  of  legal  reme- 
diee  in  the  central  oonrt,  as  sapreme 
administTative  oonrt,  a  table  of  oases, 
etc^  would,  perhaps,  be  ten  times  as 
large.     An  attempt  at  a  qrstematio 


arrangement  has  been  made  by  Gneist, 
•*  Self-OoTemment,"  8id  edit.  1871, 
chap.  y.  see.  7.  Neither  the  English 
nor  the  French  fvHadietion  adminu- 
trative  hss  as  yet  gone  beyond  the 
method  of  ao  empiric  limitation,  as 
need  reqniies; 


2u 
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CHAPTER  XLIX. 

v.  ^ge  Jpfnal  (2Consoiarat(on  of  t^e  Xlnltng  i&Uu. 

As  the  influence  of .  the  dominant  class  had  ahready  become 
established  by  the  Bestoration,  the  imprudent  attack  of  James 
II.  only  conduced  still  further  to  strengthen  its  secure  position, 
which  was  based  upon  personal  duties  and  taxation.  The 
magnates  of  the  land  had,  since  the  days  of  Magna  Gharta, 
repeatedly  appeared  as  the  guardians  and  guarantors  of  the 
rights  of  the  people ;  yet  never  with  such  a  complete  and 
entire  success  as  in  the  '*  glorious  reyolution."  As  is  the  case 
in  every  political  revolution,  this  one  also  was  followed  by  an 
enhanced  influence  of  the  dominant  class  of  society. 

With  comparative  moderation  the  gentry  now  make  use  oi 
their  influence  upon  the  legislation  to  secure  to  themselves 
by  means  of  the  electoral  qualification  the  control  of  the 
Lower  House.  By  9  Anne,  c.  5,  the  knight  of  the  shire  mast 
have  £600  annual  income,  derived  from  freehold  or  copyhold, 
the  burgess  in  like  manner  £300  from  real  estate.  The  quali- 
fication for  the  office  of  justice  of  the  peace  is  fixed  at  a 
higher  amount,  in  order  to  secure  to  the  landed  interests  the 
influence  of  the  police  power  in  the  county.  For  the  justices, 
who  were  counted  by  thousands,  by  6  George  II.  c.  18, 18 
George  II.  c.  20,  an  income  of  £100  from  freehold  or  copyhold 
is  required,  such  freehold  and  copyhold  being  inherited  or  hel4 
for  life,  or  at  least  for  a  term  of  twenty-one  years ;  no  special 
qualification  is  needed  for  lords,  their  eldest  sons  and  heirs, 
or  for  the  eldest  sons  and  heirs  of  a  person  possessed  of  ^ 
income  of  £600  derived  from  real  estate.  At  this  time  arose 
the  custom  among  aristocratic  families  of  giving,  especially 
to  the  eldest  son,  that  education  in  schodls  and  universities 
which  through  the  office  of  justice  of  the  peace  leads  onward 
into  Parliament.  The  justices  of  the  peace  thus  qualified 
needed  no  longer  the  assistance  of  a  body  of  jurists  learned 
in  the  law  {qu(yrum\  and  accordingly  it  becomes  more  and 
more  the  nde  to  appoint  all  justices  of  the  peace  with  tiie 
higher  qualification  of  the  quorum,  and  thus  to  make  the 
appointment  of  jurists  learned  in  the  law  superfluous  in  the 
commissions  of  the  peace.    A  qualification  with  numerous 
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pades  was  finally  laid  down  for  the  officers  and  commis- 
sioners of  the  militia.  All  other  limitations  of  the  gentry  and 
their  titles  was  left  to  the  practice  of  the  courts  and  to 
custom. 

Moderate  as  these  privileges  appear,  when  compared  with 
the  claas  privileges  of  the  Continent,  yet  they  are  all  based 
upon  a  well-considered  system,  calculated  so  as  to  concentrate 
every  element  of  political  power  in  a  class  essentially  homoge- 
neous, and  to  close  up  every  opening  where  a  renewed  attack 
upon  their  position  might  be  apprehended.  The  significance 
of  these  institutions  is,  when  they  are  viewed  as  a  whole,  so 
thoroughly  pateiit,  that  it  cannot  possibly  be  misunderstood. 

1.  The  military  power,  above  all,  is  secured  to  the  ruling 
class  by  the  formation  of  the  militia  under  commissioners  of 
£200  income,  and  a  corps  of  officers  of  from  £50  to  £1000 
income  from  real  estates,  etc.  (p.  682).  By  its  side  a  stand- 
ing army  is  in  an  entirely  precarious  position  by  being  depen- 
dent on  the  annual  vote  of  supplies  and  the  power  of  command 
in  the  Lower  House ;  it  ia  led  by  officers  whose  patents  are, 
at  the  purchase  price  of  £450  to  £6000,  from  ensign  up  to 
lieutenant-colonel,  only  attainable  by  the  sons  of  the  gentry, 
a  plan  which  also  furnishes  an  honourable  means  of  providing 
for  younger  sons.  (1) 

2.  The  qualification  of  £100  income  from  real  estate  as 
the  necessary  condition  of  holding  office  as  a  justice  of  the 
peace,  further  strengthened  by  a  tacit  renunciation  on  the 
part  of  the  justices  of  all  salaries  and  pay  whatever,  leads  to 
a  firm  establishment  of  the  civU  powers  of  the  ruling  class. 
In  order  to  estimate  aright  the  significance  of  this  privilege, 
it  is  necessary  to  call  to  mind  the  great  extent  of  these  powers, 
which  control  the  whole  internal  life  of  the  county  and  the 
government  of  the  parishes.  The  magisterial  gentry  now 
tiirust  out  the  professional  lawyers  as  such  from  the  com-* 
missions  of  the  peace,  and  even  give  the  presidentship  in  the 
criminal  and  administrative  business  of  the  quarter  sessions 
to  a  chairman  chosen  from  among  themselves.    To  this  must 


(1)  The  mistnist  of  the  nilmg  class 
was  at  this  point  naturally  increased 
by  the  growth  of  the  standing  army. 
Its  strength  of  16,000  men  under 
QeoTge  1^  considerably  increased  dur- 
ing the  seyen  years  war  and  the 
American  war.  After  the  close  of  the 
latter,  40,000  men  were  kept  on  foot 
in  England  and  Ireland,  who  in  con- 
sequence of  the  wars  with  France, 
again  became  a  considerable  army, 
l&side  these  the  militia  was  at  times 
in  a  yery  decayed  state,  and  thus  xnay 


be  explained  why  in  the  regulations  of 
1768  the  purchase  system  of  officers 
patents  appears  already  folly  de- 
yeloped.  From  time  to  time  we  find 
again  the  militia  system  strengthened, 
at  all  eyents  sufficiently  so  for  the 
maintenance  of  internal  order  and  the 
presenration  of  a  military  spirit  in  the 
upper  classes,  among  whom  personal 
courage  and  good  equipment  could  in 
some  degree  compensate  for  the  de- 
^ciencies  of  militaxy  training  and  dis- 
cipline. 
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be  added  the  political  inflaence  of  the  grand  jury,  which,  at 
the  aBsizeSy  is  regularly  composed  of  justices  of  the  peace  and 
analogous  elements,  as  well  as  the  office  of  sheriff,  which,  by 
reason  of  the  heavy  honorary  expenses  connected  with  it,  ib 
only  open  to  the  gentry.  (2) 

8.  This  influential  position  is^  still  farther  consolidated  by 
the  9y8tem  of  entails  which,  though  existing  in  former  cen- 
turies, only  in  the  eighteenth  century  became  apparent  in 
its  immense  political  and  economic  importance.  The  social 
tendency  of  the  landed  interests  to  secure  to  themselyes  the 
property  in  the  land  by  means  of  long  trusts,  and  to  exclude 
others  from  the  right  of  acquisition,  did  not  in  England 
attain  the  fullest  deyelopment,  as  the  Grown  adhered  in 
principle  to  the  alienabiUty  of  the  knights'  fees  (cf.  abav8| 
p.  427).  The  inventive  ingenuity  of  lawyers,  however,  found 
the  way  to  construct  entails,  by  which  the  inalienability  of 
the  land  is  settled  in  favour  of  an  heir,  and  can,  by  constant 
renewal  of  the  arrangement,  be  continued  from  generation  to 
generation.  This  preference,  not  in  itself  very  extravagant, 
kept  back  in  England  the  natural  development  of  tenure. 
In  the  eighteenth  century,  by  commerce  and  colonial  pos- 
sessions, an  inmiense  accumulation  of  capital  had  arisen, 
which  the  gentry,  in  order  to  gain  political  influence,  invested 
for  the  most  part  in  the  purchase  of  land  at  home,  for  this 
purpose  buying  up  the  medium-sized  and  small  estotes.  It 
was  this  combination  that  gave  rise  to  the  present  accumu- 
lation of  real  estates,  which  unites  four-fifths  of  the  profitable 
land  in  the  hands  of  seven  thousand  of  the  nobility  and 
landed  gentry.  (8) 

4.  The  gentry  class  thus  built  up  from  below,  accordingly 
reserves  to  itself  the  exclusive  composition  of  the  Lower  Houa 
by  persons  chosen  from  among  it  by  virtue  of  a  qualification 
of  £600  annual  income  from  land  for  the  county  members, 
and  £300  for  the  burgesses.  Still  more  effectually  do  the 
heavy  expenses  of  every  parliamentary  election,  and  the 
system  of  unpaid  representatives,  which,  since  tiie  seven* 
teenth  century,  owing  to  their  tacit  refusal  to  accept  any 
remuneration,  has  become  a  point  of  honour  and  a  rule,  serve 


(2)  The  qnalifioaiioQ  of  £100  in. 
oome  &om  real  estate  does  not,  indeed, 
exclude  civic  dignities  who  own  land 
clergy,  etc.,  and  is  not  binding  upon 
the  mnnicipal  commissions  of  the 
peace ;  bat  for  the  great  county  union 
it  gives  the  landed  gentry  a  decided 
ascendancy  and  a  firm  political  organi- 
sation, which,  owing  to  the  concur- 
rent powers  of  the  commissions  of  the 
peace,  abo  pervades  municipal  life. 


(3)  A  dear  survey  of  the  difBonlt 
system  of  entails  is  given  for  Oennaa 
readers  by  Thomas  Solly,  **  Qnmdritts0 
des  Englischen  Bechts  fiber  Grood- 
besiti  und  Erbfolge,"  BerUn,  IS5S, 
and  also  by  Yon  Ompteda  id  the 
«'Preuss.  Jahrbddher,"  1880,  foL 
zlvi.  p.  401  «dgr.,  together  with  s  ite- 
tisticai  survey  of  results  airived  st 
by  Arthur  Arnold  (<«  Free  Utti" 
1880),  viz. :  7000  landowners,  ss  pm» 
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the  same  end,  and  thus  render  the  entrance  into  the  most 
powerful  body  in  the  reahn  only  accessible  to  the  richer  and 
richest  members  of  the  gentry.  (4) 

5.  Finally,  this  position  becomes  consolidated  by  a  second 
representation  of  the  ruling  class  in  their  most  aristocratic 
heads  by  the  hereditary  peerage.  If  in  the  former  century 
the  peerage  had  become  but  a  powerful  part  of  the  gentry, 
there  were  now  newly  created  by  patent  m  the  century  from 
1700-1800  no  fewer  than  84  dukes,  29  marquises,  109  earls, 
85  viscounts,  and  248  barons.  The  importance  of  this  lies 
in  the  permanent  influence  secured  to  the  landed  interests  in 
the  legislature ;  all  that  is  feudal  in  it  is  only  name  and 
legal  fiction,  calculated  to  secure  to  the  first  families  of  the 
ruling  class  an  hereditary  seat  in  the  council  of  the  realm, 
and  to  regulate  the  manner  of  inheritance.  The  peerage  thus 
formed  is  nothing  but  a  second  honorary  representation  of 
the  gentry,  independent  of  varying  election  influences,  from 
whose  ranks  it  proceeds,  and  in  whose  ranks  the  whole  family 
remains  in  the  background,  except  the  peer  himself.  The 
creation  of  268  peers  and  528  baronets  under  George  III. 
denotes  the  climax  of  this  position.  (5) 


ton  of  10,900  estates  of  more  than 
1000  acres,  are  in  possession  of  more 
than  four-fifths  of  the  profitable  soil 
in  the  United  Kingdom;  the  peers 
alone  are  in  possession  of  almost  one- 
fourth  ;  in  Sootland  five  peers  are  in 
possession  of  quite  one-ouarter  of  the 
soil ;  one-half  of  £nglana  is  in  the  pos- 
session of  150  persons,  one-half  of  Scot- 
land in  the  possession  of  75,  one-half 
of  Ireland  in  that  of  85 ;  the  remain- 
ing fifth  of  the  soil  is  divided  among 
little  more  than  100,000  possessors  of 
more  than  one  acre. 

(4)  Here,  too,  the  system  is  adhered 
to  of  attaching  aristocratic  privileges 
to  burdeusome  performances,  so  as  in  a 
certain  measure  to  buy  them.  It  is 
this  tendency  which,  since  the  Restora- 
tion, made  a  renunciation  of  salary 
a  point  of  honour.  The  same  ten- 
dency with  deliberate  prudence  left 
untouched  the  gross  abuses  of  parlia- 
mentary elections,  which,  even  at  the 
present  time,  make  eveiy  fresh  elec- 
tion a  pecuniary  sacrifice  amounting  to 
several  thousands  of  pounds. 

(5)  The  manner  in  which  the  peer- 
age could  still  be  regarded  as  a  con- 
tinuation of  the  nobibty  of  the  Middle 
Ages,  is  characteristic  of  the  sociid 
conception  of  all  pedigrees.  At  the 
time  of  the  Beform  Bill,  among  249 
lords  no  fewer  than  188  asserted  them- 


selves to  be  of  the  medissval  nobility, 
whilst  a  somewhat  strict  investigation 
by  Sir  Harris  Nicolas  proved,  that  of 
the  English  peerage  as  existing  in  1880, 
only  one-third  were  incontestebly  de- 
scended from  the  knighthood  of  Eliza- 
beth's reig^,  and  among  these  only  a 
small  fraction  could  lay  claim  to  baro- 
nial descent  The  9458  families  who, 
according  to  a  parliamentary  investi- 
gation in  1798,  were  entitled  to  bear 
family  arms,  certainly  contain  numer- 
ous elements  which  correspond  to  the 
lower  nobility  of  the  Continent,  and 
who  in  their  time  contrived  abo  on 
the  Continent  to  prove  their  ''  tourna- 
ment and  chapter  right**  But  among 
them  the  majority  are  families  of  the 
modem  gentry,  who  have  registered 
their  arms  according  to  the  prescribed 
rules.  Special  knights-corporations 
and  guilds,  autonomic  rights  of  family, 
property,  and  inheritance,  by  whidi 
in  Germany  the  gulf  between  the 
privileges  and  the  political  duties  of 
the  upper  classes  became  with  each 
successive  century  more  extended,  have 
certainly  never  existed  in  England. 
The  popularity  and  the  political  infiu- 
ence  of  the  great  families  kept  this 
kind  of  self-deception  far  removed 
from  the  heads  of  society,  and  thus 
moderated  the  pretensions  of  the  lesser 
gently.    Every  one  knew,  for  example. 
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Side  by  side  with  this  great  increase  in  the  inflnential 
position  of  the  ruling  class  there  can  be  unmistakably  discerned 
a  relative  diminution  in  the  political  and  economic  importance 
of  the  English  middle  classes,  which,  in  the  coarse  of  the 
eighteenth  century,  makes  itself  more  and  more  felt.  The 
indluence  of  these  classes  in  elections  is,  it  is  true,  still  of 
importance  for  the  conditions  under  which  the  ruling  class 
exercises  its  dominion  over  the  executive,  and  for  the  spirit 
in  which  this  dominion  is  employed,  but  yet  it  is  only  a 
moderating  element. 

Throughout  the  whole  period,  the  enfranchised  middle  class 
pre-eminently  contained  within  it  the  elements  which  perform 
the  jury-service  and  fill  the  offices  of  the  himdred.  It  is  still 
limited  in  the  counties  by  the  medisBval  qualification  for  a 
juror  (forty  shillings  income  from  freehold),  and  in  the 
boroughs  by  active  participation  in  the  corporation.  But 
these  legal  conditions  have  in  individual  cases  long  ceased  to 
be  exact.  The  qualification  for  a  juror  is  at  the  commenoem^it 
«of  this  period  increased  to  £10,  but  the  franchise  of  the  small 
ireeholders  is  retained.  Conversely,  copyholders  of  £iO  have 
now  been  admitted  to  the  jury  and  the  local  offices,  without 
'Obtaining  a  right  of  suffrage.  By  the  buying  up  of  the  stiU 
existing  freeholds  and  by  the  withdrawal  of  the  squires,  occupied 
with  political  life,  from  personally  farming  their  lands,  such 
.fbn  enormous  increase  in  the  leasehold  interests  arose,  that 
the  whole  of  the  middle  class  in  the  country  in  its  dependence 
Ripon  the  landlords  was  ordinarily  described  as  '^  farmers.'* 
Hand  in  hand  with  this  economic  dependence,  we  perceive  an 
■ever-increasing  decay  of  the  spontaneous  activity  of  the  middle 
classes  in  parish  and  corporation,  an  increasing  formation 
«of  select  bodies  and  select  vestries,  and  a  dangerous  indulgence 
of  legislation  and  practice,  which  ever  more  extensively  kept 
excusing  the  more  intelligent  trades  and  professions  £rom 
serving  on  juries  and  discharging  the  duties  of  the  parochial 
offices.  The  middle  classes,  as  a  whole,  lacked  a  cohesion  in 
organized  bodies,  such  as  the  ruling  class  had  in  its  quarter 
sessions,  its  grand  juries,  and  corporations.  The  number  of 
electors  was  in  the  year  1768  given  only  as  160,000  (Massey, 
i.  888),  and  in  the  course  of  the  century  probably  did  not 
exceed  an  average  of  200,000.  But  the  weight  of  numbers 
was  more  than  counterbalanced  by  the  predominating  in- 

that  the  male  line  of  the   proud  old  fimithBon,  eon  of  an  apothecaiy.    The 

Peroies  has  beoome  extinct   no   leas  real  genealogical  tree  of  the  peerage 

than  three  times,  and  that  the  family  is  formed   by   the   hereditary  duties 

name  has  passed  on  to  the  husband  performed  by  the  owners  of  the  landed 

of  the  heireBs-daughters ;  and  that  the  estates  for  the  sake  of  the  oammaB- 

Percy,  Duke  of  Northumberland,  ere-  wealth, 
ated  under  George  II.,  was  Sir  Hugh 
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fluence  of  the  ruling  elaes.  The  right  of  suffrage  of  the 
middle  classes  is  of  importance  as  a  protection  against  the 
better  legal  education  and  the  social  exclusiveness  of  the  ruling 
class ;  that  its  value  was  well  known  is  shown  in  the  long 
conflict  touching  the  election  of  the  notorious  Wilkes.  But 
all  political  initiative  and  party  formation  has  its  seat  in  the 
ruling  class.  The  pocket  constituencies  and  the  dominant 
influence  of  the  gentry  in  all  local  government  make  the 
middle  classes  a  kind  of  retinue  of  the  upper  classes,  whose 
vote  is  only  of  importance  where  there  is  an  open  contest 
between  the  parties  in  the  State,  but  not  as  against  the  strong 
common  interests  of  the  upper  class. 

In  a  still  greater  degree  is  this  of  course  true  of  the  whole 
of  the  rest  of  the  people  infra  clasaem,  of  the  smallest  free- 
holders who  were  excluded  from  the  franchise,  of  the  whole 
class  of  copyholders  and  of  the  non-propertied  working  classes. 
The  entirely  irregular  form  of  municipal  parliamentary  repre- 
sentation had,  however,  this  result,  that  in  a  small  number 
of  places  the  old  right  to  a  vote  of  those  paying  scot  and 
bearing  lot,  still  continued,  which  brought  about  purely 
democratic  election-meetings,  even  down  to  the  labouring 
classes.  In  this  direction  the  ruling  class  permitted  every 
anomaly  to  remain  intact,  as  well  as  various  kinds  of  popular 
turbulence  at  elections,  so  as  to  prevent  the  idea  becoming 
prevalent  among  the  lower  strata  of  the  people  that  their  class 
was  excluded  from  representation.  The  tumultuous  move- 
ments of  1780,  and  the  proposals  of  the  Whig  opposition  to 
introduce  universal  suffrage,  were  forerunners  of  the  reform 
bill  which  was  still  half  a  century  distant.  They  were  hasty, 
and  as  yet  quite  immature  proposals,  and  therefore  these 
movements  again  disappeared  for  a  whole  generation.* 


*  The  position  of  the  rnling  class 
may  be  regarded  down  to  the  close 
of  the  oentory  as  a  perfectly  firm  and 
■eonreone.  The  bases  of  the  aristooiaoy 
were  and  remained  unassailable,  so 
long  as  it  in  reality  represented  an 
arisiodottlie,  which  daimea  a  precedence 
in  public  duties,  and  which  bought 
every  single  one  of  its  privileges  rin 
the  militia  as  on  the  commission  of  the 
peace,  in  the  influential  ofScesof  the 
military  and  civil  administration,  in 
the  Upper  and  in  the  Lower  House) 


with  money  and  personal  services,  with 
which  the  lower  class  neither  wished 
nor  were  able  to  compete;  whilst,  on 
the  other  hand,  in  every  material  point 
in  which  the  most  jealous  social  views 
could  demand  a  formal  equality  of 
rank,  such  equality  was  actually  re- 
cognized. It  was  only  an  essential 
revolution  in  labour  and  wealth  which 
in  the  nineteenth  century  was  able 
successfully  to  attack  the  exclusive 
dominion  of  this  aristocracy. 
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CHAPTEB  L. 

VI.  'STj^e  formation  of  tge  %^im  ^otx%t. 

The  House  of  Commons,  as  the  incorporation  of  the  cammu- 
nitates  bound  together  by  self-government  (Chapter  zlvii.), 
consists  in  its  now  definite  form  of 
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Ireland,  since  1801. 

In  a  process  of  formation  extending  over  four  hmidred  years 
these  elective  bodies  have  gained  that  internal  cohesion  which 
has  made  the  English  Lower  House  the  most  powerfol  body 
in  the  civilized  world,  and  has  enabled  it,  in  spite  of  the 
apparently  capricious  changes  of  parties,  to  carry  on  the 
government  of  a  world-wide  empire  with  success.  If  the  out- 
ward extent  of  these  constituencies  be  compared,  from  the 
great  county  of  York  down  to  a  decayed  borough,  their 
descending  scale  is  almost  like  that  of  the  old  G-erman 
imperial  estates  from  the  Electorate  of  Saxony  down  to  the 
free  imperial  cities  of  Aalen  or  Bopfingen.  But  if  the  im- 
portance which  the  whole  mass  of  these  corpora  attained  in 
the  British  realm  be  compared  with  that  of  those  in  the 
old  German  empire,  we  shall  find  ourselves  forced  to  acknow- 
ledge that  the  strength  and  importance  of  a  national  repre- 
sentation is  entirely  dependent  upon  the  internal  xsohesion 
which  holds  together  such  bodies  among  themselves  and  unites 
them  with  the  political  commonwealth.  Were  it  merely  a 
question  of  combining  as  great  a  number  of  intelligent  and 
able  men  as  possible  in  constituencies  as  nearly  equal  as 
possible,  then  many  imitations  of  the  English  Parliament 
would  probably  achieve  quite  as  much  as  the  original  insti- 
tution. But  that  cohesion  is  dependent  in  England  neither 
upon  the  democratic  principle  of  local  election  (urban  district 
and  provincial  representations),  nor  upon  the  feudal  principle 


The  Formation  of  the  Lower  House.  665 

of  hereditary  estates  (district  and  provincial  estates),  bat  upon 
the  opposite  of  both,  upon  the  system  of  local  taxation  and 
self-government,  which  again  here  must  be  set  forth  as  being 
the  primary  basis  of  the  English  Parliament. 

I.  The  system  of  local  taxes  in  the  form  of  a  comity y 
hundred^  or  tithing  rate  had  already  arisen  in  the  days  of  the 
Plantagenets.  Somewhat  later,  the  church  rate  was  added 
to  these  for  the  parishioners.  With  Tudor  legislation  the 
relief  of  the  poor,  the  highway  burden,  and  the  duties  arising 
from  these  were  assigned  to  the  parish,  upon  the  broad  basis 
of  the  tax-paying  "  Christian  family."  The  amount  of  these 
local  burdens  increased  down  to  the  close  of  the  eighteenth 
century  to  an  annual  sum  of  more  than  £5,000,000,  more  than 
that  of  the  direct  taxes,  and  at  times  equal  to  half  the  whole 
revenue  of  the  State.  This  being  the  case,  the  legislature 
could  not  shut  its  eyes  to  the  fact  that  State  taxation  and 
local  rates  could  no  longer  continue  independently  of  each 
other,  that,  in  consequence,  in  the  modern  State  there  was 
no  room  for  an  autonomy  of  the  townships  and  districts  in 
taxation,  and  that  the  whole  of  the  needs  of  the  common- 
wealth and  the  whole  of  legal  taxation  must  be  regulated  and 
arranged  upon  one  uniform  and  systematic  plan.  In  this 
arrangement  the  legislature  strictly  reserved  two  of  the  three 
fundamental  systems  of  taxation  to  itself — ^the  income  tax,  as 
well  as  the  customs  and  excise.  These  State  taxes  were,  by 
reason  of  the  rapidly  increasing  financial  needs  of  the  British 
empire,  much  increased  in  the  eighteenth  century,  and  in  the 
course  of  the  great  wars  with  France  were  extended  in  a 
manner  hitherto  unheard  of.  On  the  other  hand,  the  State 
abandoned  the  old  land  tax  system,  in  order  to  gain  the  full 
force  and  capacity  of  expansion  of  direct  taxation  for  all 
purposes  of  a  village,  town,  hundred,  district,  and  provincial 
organization,*  accwding  to  the  following  points  of  view : — 

That  the  basis  of  the  household  of  a  community,  can  only 
be  a  permanent  and  uniform  one,  independent  of  the  annual 
changes  in  persons  and  property  incidental  to  a  shifting 
population,  with  which  such  a  small  household  could  not  exist ; 

That  on  that  account  the  burdens  of  the  local  unions  should 
be  distributed  among  all  the  appurtenances  of  such  a  com- 
munity (fields,  buildings,  industrial  works,  mines,  etc.),  ac- 


*  Hand  in  band  with  the  temporal 
local  taxation  system,  in  the  eighteenth 
oentury  the  ohoroh  rate  was  also  em- 
ployed, so  long  as  it  was  possible,  in 
maintaining  the  sole  asoenaancy  of  the 
national  Church  in  perfect  strictness, 
to  force  the  dissenters  to  it,  and  to  up- 
hold the  parish  as  a  spiritual  and  tem- 


poral unity.  When  in  later  times  the 
church  rate,  owin^  to  the  refusal  of 
the  dissenting  parishioners,  became  a 
subject  of  dispute  and  began  to  fall 
into  decay,  the  taxation  system  of  the 
temporal  yillage  union  was  adhered 
to  with  the  greater  tenacity. 
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cording  to  the  capabilities  of  the  object  and  not  according 
to  the  income  of  the  subject ; 

That  to  maintain  the  official  staff  of  such  a  community  the 
local  rate  should  be  raised  from  the  person  of  the  resident 
occupier,  and  be  annoally  re-assessed ; 

That  on  that  account,  and  in  order  to  effect  an  equal 
distribution  of  local  burdens  among  the  greater  and  smaller 
unions,  the  poor  rate  of  Elizabeth  should  be  uniformly 
enforced  for  each  and  all  the  burdens  of  the  village,  hundred, 
and  county.** 

These  were  the  points  of  view,  according  to  which,  from 
decade  to  decade,  from  generation  to  generation,  and  from 
century  to  century,  the  legislation,  the  practice  of  the  oourts, 
and  the  administration  fixed  the  local  taxes,  and  thus 
maintained  the  material  bond,  which  makes  the  eomnna^ 
fates  suitable  elective  bodies  for  the  Lower  House.  The 
old  vicenetum  remains  throughout  bound  tc^ether  in  the 
consciousness  that  all  the  pecuniary  and  other  perform- 
ances that  were  necessary  to  maintain  civil  order,  poor- 
relief,  communications  with  neighbouring  villages,  ana  the 
numerous  humanitarian  calls  upon  the  parochial  union — 
everything,  in  short,  that  in  the  lower  strata  makes  a  State 
of  society — should  be  permanently  and  uniformly  raised  from 
the  appurtenances  of  the  community,  which  are  as  much  the 
essential  basis  of  the  community  as  its  territory  is  the  basis  of 
the  State.  The  more  English  society  was  in  danger  of  being 
dissolved,  from  its  lowest  foundations  and  elements  upwards, 
by  changes  of  abode,  freedom  of  trade,  cosmopolitan  ideas  of 
commerce,  the  roving  spirit  of  the  rural  labouring  popula- 
tion, and  the  increasing  splitting  up  of  the  villages  into 
various  churches  and  sects,  the  more  tenaciously  did  the 
legislation  instinctively  cling  to  the  system  of  real  taxation, 
as  being  the  sole  bond  capable,  where  society  has  become 
revolutionized,  of  maintaining  the  cohesion  of  the  constituen- 
cies. And  in  this  system  men  were  not  led  astray  by  any 
class  interest  of  society.  In  particular  the  English  great 
landowners  had  to  bear  the  excessive  local  burden  resulting 
from  it  (sometimes  a  local  burden  of  25,  40,  and  in  certain 
cases  even  100  per  cent,  of  the  annual  value),  which  was  in 

**  The  qaestion,  whether  the  rates  onstoinu  InEngUndthendBiogofloeal 

were  to  be  raised  from  the  person  of  taxes  from  the  occupier  was  rendered 

the  occupier  or  from  that  of  the  owner,  necessary  by  the  aocomnlation  of  great 

whether  they  were  accordingly  to  be  hinded  possessions.    Where  hondreds 


raised  in  the  towns  as  house  tax  or  as  of  houses    and     innumerable    h 
rent  tax,  or  should  be  divided  between  belonged  to  a  single  non-resident  land- 
owner and  occupier  in  certain  proper-  lord  it  was  impossible  to  do  otherwise 
tions,  appears  to  be  a  relative  question  than  raise  the  real  taxes  and  xatea  firon 
dependent   upon  the   nature  of  the  the  occupier, 
property  and  economic  conditions  and 
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Ik  comparatively  short  time  satisfactorily  equalized  by  the 
sharing  of  the  excessive  burdens  with  greater  communities, 
and  by  the  annually  increasing  portion  which  dwelling-houses 
and  manufactories  had  to  bear  of  the  local  rates«*** 

II.  The  second  personal  bond  of  umon  of  the  constituencies 
is  formed  by  magisterial  self-government,  that  is,  the  exercise 
of  the  higher  State  functions  in  the  district,  hundred,  and 
village  unions  by  honorary  offices  discharged  by  the  upper 
classes — service  on  juries  and  the  smaller  offices  by  the 
middle  classes — supplemented  as  need  required,  by  certain 
professional  officers  learned  in  the  law  and  by  numerous  paid 
clerks  and  under  officials*    This  system  of  internal  govem- 


•••  The  «zperiineD4i8  in  taxation 
(p.  890  8eq.)  which  were  made  in  fiiyoixr 
of  the  landed  interest  down  to  the 
clofle  of  the  Middle  Ages  ceased  with 
the  period  of  the  Tudors.  Their  place 
was  taken,  under  the  name  of  sub- 
sidies, by  (1)  a  uniform  taxation  of 
objects  (knd  tax);  (2)  a  nnifonn  taxa- 
tion of  subjects  (property  and  income 
tax,  tithes  and  mteenths) ;  (3)  a  uni- 
form tariff  of  customs,  duties,  and 
excise.  Under  Cromwell  new  assess- 
ments  were  made,  which  weie  retained 
by  the  Restoration.  In  the  eighteenth 
century  the  old  system  of  yoting 
periodical  subsidies  passed  into  that 
of  the  tax  laws,  and  the  periodical 
taxes  in  yogue  up  to  that  time,  which 
the  State  needea  year  by  year,  were 
now  also  raised  by  tax  laws  from  year 
to  year  without  any  special  yote  of 
Parliament,  new  taxes  being  added  to 
them  from  time  to  time  by  law.  In 
this  new  stage  of  tax  legislation  the 
system  of  customs  and  excise  was  cer- 
tainly excessiyely  extended  in  the 
interest  of  the  ruling  class.  A  new 
and  considerable  income  tax  (in  the 
place  of  the  tithes  and  fifteenths  which 
nad  become  merged  in  the  land  tax) 
was  first  imposed  as  a  temporary  tax 
during  the  great  wars  with  France 
(1798-1815).  These,  like  the  indijreot 
4axes,  were  entirely  refused  the  com- 
munities. On  the  other  hand,  parlia- 
jnentary  legislation  closed  the  book  of 
the  State  land  tax,  made  no  more  land 
registrations  since  1692,  declared  the 
land  tax  which  had  fallen  into  deoay 
to  be  redeemable  (1798),  so  that  it 
only  still  continues  in  a  reMuvm  of 
about  £1,050,000.  The  room  thus 
made  had  now  became  free  for  the  local 
jrates,  which  in  the  yesjr  1803  had 
increased  to  £5,848,000,  and  in  the 
•ooone  of  the  present  century  iiad  at- 


tained the  double  and  the  treble  of  this 
mm  and  are  still  increasing.  Seen 
after  the  Reform  Bill,  the  intolerable 
oyerbudening,  which  had  resulted 
from  the  smallness  of  the  townships 
parcelled  ovt  for  poor  and  highway 
rates,  called  fofth  an  agitation  ifor  the 
'*  disburdening  of  the  land,**  whieh 
was,  however,  pacified  by  the  distri- 
bution of  the  burdens  «Bon^  greater 
unions,  so  that  in  recent  tunes  the 
heavy  burden  of  maintaining  the 
village  schools  has  again  fallen  upon 
the  local  rates.  England  has  been 
spared  a  class  conflict  on  the  question 
whether  the  land  does  not  pay  too 
much  and  personal  property  too  little. 
I  seldom  find  in  the  pages  of  the 
reports  on  the  subject  any  reference  at 
all  to  such  a  tax-grinding  policy,  but 
only  the  natural  refieetion,  that  in 
their  freedom  of  acquisition  the 
wealthy  classes  may,  as  they  think 
proper,  be  either  landowners  or  capi- 
talists. The  well-founded  complaints 
are  only  based  upon  this,  that  by  the 
dwarfish  formation  of  the  poor  law 
unions  in  those  days  an  intolerable 
burdening  of  certain  great  estates  and 
townships  resulted.  A  critically  exe- 
cuted survey  of  these  conditions  of 
taxation  is  given  by  the  former 
President  of  the  Poor  Law  Board, 
later  First  Lord  of  the  Admiralty, 
Mr.  G.  Qoschen,  in  his  Reports  and 
Speeches  on  Loioal  Taxation  (1875). 
The  annual  value  of  the  land  was 
in  1868  taken  at  equal  to  £143372,000 
(for  parochial  taxation  assessed  only 
at  £100,612,000).  The  total  of  local 
taxation  burdening  it  will  soon  have 
reached  the  amount  of  £20,000,000, 
whilst  in  1803  the  whole  of  the  annual 
value  of  the  land  was  estimated  at 
£84,864,000  (cf.  Gneist,  **  Self-Govern- 
ment," 1871,  sees.  25, 152, 160). 
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ment  of  the  country  is  not  due  to  any  special  predileetioD, 
peculiar  to  English  life,  for  a  dilettante  goyemmeni  by  *'  lay- 
men/' but  to  the  experience  that  the  higher  police  duties  are 
actually  well  administered  by  socially  independent  men  of 
general  education,  and  according  to  a  freer  and  surer  ^ew 
of  general  life,  than  by  an  exclusive  bureaucracy,  and  that 
any  deficiency  of  experience  in  the  routine  of  duties  can  be 
supplied  by  the  numerous  clerks  and  lower  attomies,  of  whom 
there  are  so  many  in  England,  and  in  practise  can  be  more 
easily  made  good  than  can  deficiencies  m  personal  character 
and  qualities.  The  equally  important  significance  of  the 
honorary  offices  is  that,  in  spite  of  the  principle  of  the  dis- 
missibility  of  all  administrative  officers,  it  secures  to  the 
official  the  full  independence  of  the  judicial  office ;  only  by 
the  insertion  of  these  elements  of  judicial  independence  could 
that  system  of  administrative  justice  be  formed,  which  sup- 
ports the  parliamentary  government,  whilst  the  prefectonal 
councillors  of  a  professional  bureaucracy  cannot  hold  tbdr 
ground  when  confronted  with  changes  of  government  and  the 
agitation  of  influential  parties.  More  important  than  all  else 
is,  however,  the  social  side ;  namely,  that  this  spontaneous 
activity  binds  together  the  disunited  strata  of  society,  in  that 
which  is  common  to  them  all,  viz.  the  administration  of 
justice,  the  maintenance  of  civil  order,  and  provision  for  the 
poor.  Whilst  the  life  of  society  tends  rather  to  separate  than 
to  bind  together  men  in  narrower  and  wider  circles,  in  the 
interests  of  possession,  acquisition  and  labour,  in  creeds  and 
in  professions,  it  is  of  incalculable  value,  when  the  same  men 
meet  together  in  fulfilling  common  civil  and  humanitarian 
duties,  and  learn  to  know  and  to  esteem  one  another  in  their 
activity  for  the  common  good.  This  is  the  side  which  gives 
to  personal  activity  within  the  community  a  value  that  cannot 
be  replaced  by  any  other  institution  in  the  world.  And  if 
in  this  activity  the  lower  strata  of  society  learn  to  know  the 
upper  classes  not  only  as  men  who  are  in  the  enjoyment  of 
greater  gifts  of  fortune  and  wealth,  but  also  as  men  who  do  more 
for  the  good  of  mankind, — who  by  the  sense  of  honour,  inde- 
pendence of  thought,  and  character  that  honestly  acquired  pro- 
perty give  to  men,  administer  the  magisterial  office  with  justice 
and  with  honour, — there  results  a  conciliatory  element  in  view 
of  the  disparity  of  classes,  which  has  in  England  been  created 
and  maintained  by  the  permanent  institutions  of  the  country.(l) 

(1)  This  personal  importanoeof  self-  sidered  a  representation  of  taz-payera, 

gOYemment  has  been  especially  en-  and  has  left  the  magisterial  adiDimis- 

Surged  upon  in  my**  Self-Government''  tration  ezclnsively  to  the  prefects  of 

(8rd  edit,  1871).     This  side  has  been  the  departments,  distriots,  and  town* 

altogether  missed  in  the  French  muni-  ^ips ;  it  has,  however,  been  perfectly 

cipal  system,  which   has    only   con-  xeoognizedin  the  Prussian  ^JUkifs-onl* 
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III.  Bat  the  communiUis  attains  its  fall  importance  for  the 
parliamentary  constitation  by  the  permwnent  orga/nic  blending 
of  self-goYernment  with  local  taxation,  by  the  personal  union 
of  the  magisterial  and  economic  self-government,  which  is 
also  peculiar  to  the  municipal  system  of  Germany.  This 
personal  union  first  creates  for  the  social  contrasts  of  pro- 
perty, business,  labour,  and  creed,  a  counter  organism,  quite 
as  durable  and  effectual,  which  again  binds  them  together, 
changing  Bocial  prejudice  into  political  judgment,  and  pro- 
ducing  that  sense  of  right  which  enables  a  nation  to  govern 
itself.  Above  all,  it  is  the  management  of  the  whole  by  the 
honorary  office  of  the  justices  of  the  peace,  which  preserves  a 
sense  of  civil  order  and  public  spirit.  The  constant  exercise 
of  civil  duties  educates  and  accustoms  the  mind  of  society  in 
these  elective  bodies,  and  engenders,  in  those  that  take  part 
in  them,  the  consciousness  of  a  due  influence  in  their  sphere, 
by  continually  reminding  them  that  they  have  to  exercise 
this  influence  by  virtue  of  a  calling  they  have  received  from 
the  State,  and  only  according  to  a  law  that  binds  them,  and 
not  by  vurtue  of  their  birth  or  property*  The  social  life  of 
the  county  and  the  villages  is  pervaded  and  enriched  by  a 
right  understanding  for  the  State,  by  a  spirit,  a  faithfulness 
and  a  public  spirit^  which  absolutism  even  in  its  best  shape 
can  only  succeed  in  making  a  privilege  of  the  bureaucracy. 

It  is  only  the  transformation  and  moderation  which  class 
contrasts  receive  from  this  local  self-government,  that  pro- 
duces those  moderate  political  parties,  which  are  capable  of 
conducting  a  parliamentary  government  after  the  English 
fashion.  The  elections  of  such  a  body  present  a  **  diagonal " 
of  common  aspirations,  in  which  the  extreme  prejudices  and 
tendencies  of  the  social  classes  have  been  already  overcome. 
Thence  proceed  first  of  all  those  fundamental  tendencies,  which 
modem  times  are  wont  to  designate  by  the  terms  liberal  and 
conservative,  in  contrast  to  the  unmitigated  purely  social 
extreme  parties.  From  out  the  daily  life  of  these  neigh- 
bouring, cohesive,  equally  responsible  self-governing  com- 
munities, there  arises  a  political  consciousness,  which  unites 
the  natural  diversity  of  opinions  and  aspirations  to  a  common 
will.  The  majority  of  the  elective  commtmitates  thus  receive 
an  essentially  characteristic  physiognomy,  an  individual  cha- 
racter. This  joint  and  common  will  of  a  corporate  body 
cannot  be  otherwise  expressed  than  by  a  resolution  of  the 
majority,  as  against  which  a  representation  of  minorities  is 
altogether  absurd.* 

nmg  of  1808,  and  in  its  imitations,      ordnnng,"  Berlin,  1870). 

especially  in  the  Prnssian  KreiB-ord"         *  The  working  oat  of  social  oon- 

nung  of  1872  (Gneist,  "  PreuM.  Kroia-      trasts  with  a  yiew  to  a  common  con* 
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Yet  all  this  was  not  effected  in  England  without  a  reserva- 
tion for  the  urban  constituencies.  The  English  towns  at 
present  form  two  groups.  About  two  hundred  cities  and 
boroughs  in  England  and  Wales  send,  as  special  civic  c<m- 
stituencies,  members  to  Parliament,  as  parliamentary  boroughs ; 
about  one  half  of  them  were  in  the  course  of  time  incorpo- 
rated by  express  charter,  and  fell  accordingly  under  the  follow- 
ing heskd. 

Nearly  three  hundred  towns  hare,  on  the  other  hand,  sinoe 
the  close  of  the  Middle  Ages  received  a  positive  organization, 
as  a  rule  with  mayor  and  council,  as  municipci  boroughs  ;  to 
these  belong  also  nineteen  cities  with  the  more  extensive 
privileges  of  a  County  Corporate,  which  gives  them  also  the 
ri^ht  of  having  their  own  sheriff,  coroner,  and  a  special  urban 
militia.** 

This  municipal  system  certainly  was  and  remained  an 
accumulation  of  anomalies,  which  only  accidentally  compen- 
sated one  another.  The  old  civic  constitution  of  the  corpo- 
ration, limited  to  the  police  administration  and  the  old  civic 
property — ^the  burdensome  and  expensive  part  of  the  poor  law 
and  highway  administration  in  the  hands  of  the  parishes, 
completely  disconnected  with  it — other  parts  again  of  the  civic 
system  in  the  hands  of  special  commiBsixms  or  trusts  ;  some  <rf 
the  towns  represented  in  Parliament,  brought  by  charters  of 
incorporation  into  a  formal  constitution ;  others  still  remain- 
ing on  the  basis  of  the  now  decayed,  mediasval  court  leet;  part 
of  the  incorporated  towns  represented  in  Parliament,  another 


BcionBDees,  and  not  the  Biim  total  of 
the  indiyidual  opinionB  contained 
Uierein,  gives  the  votum  of  the  body 
its  importance.  The  greatest  number 
of  intelligent  and  well-meaning  men 
since  James  I.  yoted  oertainlY  under 
the  name  of  the  Umversities  of  Oxford 
and  Cambridge,  which  have  neverthe- 
less contributed  the  strangest  figures 
to  the  English  Parliament  It  is  much 
the  same  with  the  elections  of  the  great 
cities.  Inasmuch  as  the  internal  con- 
neotion  of  the  elective  bodies  is  the 
essential  point,  it  was  in  principle  a 
justifiable  arrangement  that  an  equality 
in  the  representation  of  the  greater  and 
smaUer  counties  and  the  greater  and 
smaller  boroughs  was  maiutained,  so 
long  as  a  due  proportion  of  the  repre- 
sented classes  of  society  was  on  the 
whole  provided  for. 

**  The  violent  mutilation  of  the 
municipal  constitutions,  so  far  as  it 
originated  with  James  II.,  was  finally 
rMCinded,  but  the  irregularities  caused 


by  former  charters  of  incoiporatiafii  and 
local  observance  remained  in  principle 
unchanged.      The    decisions    of    the 
Lower  House  as   to    the  validity  of 
elections   in   boroughs    remained   as 
before  sometimes  ii&uenoed  by  party 
considerations,  sometimes  void  of  prin- 
ciple   and    fluctuating,  and    a    later 
statute  could  only  instruct  the  sherifls 
alvrays  to  proceed  according  to   the 
latest  decision  of  the  Lower  Honae. 
An  endeavour  was  now  made  with  the 
co-operation  of  Parliament  to  meet  the 
numerous  local    needs   of  municipai 
government  by  local  acts,  of  which  we 
find  11  under  William  IIL,  10  under 
Anne,  15  under  George  L,  46  under 
Oeorge  II.,  and  no  less  than  400  under 
Oeorge  III.,  by  which  new  and  arbi- 
trarily formed  administrative   bodiep, 
and   representations  of  dttxeiBB  were 
a^in  formed.    As  to  the  oarioatuies 
of  a  municipal    system,  which   pro- 
ceeded from  this,  cf.  GneiBt,   **Mf« 
Govexnment,"  1871,  sed.  78^ 
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part  Dot ;  the  smallest,  quite  decayed  towns  represented  like 
the  greatest  counties  by  two  members;  and  finally  some  places 
that  had  now  become  great  towns  entirely  unrepresented. 

Such  were  the  latest  risible  results  of  the  representations 
of  boroughs,  heaped  up  upon  one  another  without  any  system, 
and  more  than  ten  times  as  strongly  represented  as  they 
should  be.  The  unavoidable  consequence  was  the  subordi- 
nation of  the  real  local  interests  to  the  interests  of  Parliamen- 
tary parties,  as  the  struggling  parties  of  Parliament  sought 
their  elective  influence  principally  in  the  small  or  otherwise 
normally  formed  boroughs,  which  since  George  III.  were  hot- 
beds of  systematic  bribery  and  corruption.  The  greater  the 
number  and  the  smaller  the  importance  of  the  boroughs 
became,  the  more  they  fell  under  the  dominating  influence 
of  the  neighbouring  large  landowners.  In  many  of  these 
boroughs  the  great  noble  families  have  established  themselves 
as  securely  as  in  the  castles  of  the  Middle  Ages.  The  election 
statistics  of  the  eighteenth  century  were  shrouded  in  a  not 
unintentional  obscurity.  At  the  end  of  the  century  a  peti- 
tion of  the  **  Society  of  Friends  of  the  People  "  pledged  itself 
to  furnish  proof  that  200  representatives  of  towns  were 
elected  by  constituencies  of  less  than  100  electors,  and  that 
altogether  856  members  were  nominated  by  154  patrons — 
without  meeting  with  any  serious  refutation.  This  was  still 
a  sort  of  equalization  for  a  borough  representation,  ten  times  as 
strong  as  it  should  be,  certainly  at  the  expense  of  the  morality 
of  the  small  constituencies  and  the  interests  of  the  middle 
elasses,  whilst  the  energy  and  the  influence  of  the  county 
gentry  was  again  enhanced  by  these  anomalies.  But  the  re- 
presentation of  the  boroughs  in  Parliament  always  remained 
the  weak  point  of  the  great  and  otherwise  harmoniously  con- 
stituted parliamentary  body — ^the  undefended  position  which 
the  Beform  Bills  of  later  times  with  good  reason  attacked.^ 


•••  If  in  spite  of  all  we  inquire  into 
ihe  ultimate  reaaons  for  the  prudent 
moderation  which  difitingoiahes  the 
English  parliamentary  sTstem  from  aU 
its  imitations,  why  it  has  better  re- 
spected the  public  rights  of  the  country 
tnan  the  monarchy  that  preceded  it, 
why  the  whole  change  of  office  of  an 
English  Govemment  by  party  is  con- 
fined to  half  a  hundred  political  offices, 
why  with  this  exception  a  permanent 
professional  bureaucracy  and  fuU  in- 


tegrity in  the  administiation  has  been 
maintained,  why  the  position  of  the 
judges,  and  the  possessions  and  the 
independence  of  the  national  Ohnroh 
haye  remained  untouched  by  party 
governments;  the  reasons  are  to  be 
sought  purely  in  the  spirit  of  the 
eleSive  bodies,  from  whicn  the  House 
of  Commons  proceeds,  in  that  internal 
cohesion,  which  has  given  these  bodies 
the  right  will  to  exercise  their  political 
liberty  aright. 
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CHAPTER  LL 
VII.  'ST^e  ^sftion  of  tj^e  ^ppet  f^ouse. 

Tbe  tipper  House  is  the  necessary  supplement  to  the  Hcmse 
of  Commons,  as  being  the  depositary  of  the  existing  system  of 
laws,  protector  of  minorities  against  majorities,  and  the 
guardian  of  the  permanent  interests  of  the  State  against  the 
daily  changing  interests  of  society.  For  this  reason  a  second 
representation  is  accorded  to  the  ruling  classes  by  the  heads 
of  their  noblest  families,  independent  of  the  changing  in- 
fluences of  elections.  The  number  of  166  peers  that  were 
existing  at  the  accession  of  William  III.  was  further  increased 
in  the  course  of  the  eighteenth  century  by  84  dukes,  29 
marquises,  109  earls,  86  viscounts,  and  248  barons.  Among 
the  total  number  of  peers  (872  at  George  the  Third's  accession, 
— at  the  present  time  (1882)  as  many  as  612),  the  representation 
of  the  Established  Church  by  two  Archbishops  and  24  bishops 
becomes  an  ever  diminishing  minority,  a  mere  complement  of 
the  pre-eminently  temporal  character  of  the  institution,  which 
on  the  one  side  gives  to  the  ruling  class  its  highest  privil^s, 
and  on  the  other  to  the  political  body  of  the  State  the  requisite 
stability.* 

Since  the  eighteenth  century  the  constitutional  lawyers  of 
all  nations,  with  scarcely  any  exceptions  worth  naming,  have 
arrived  at  the  unanimous  opinion  that  side  by  side  with  a 
popular  representation,  with  its  well-known  changing  majori- 
ties, a  stable  element  is  absolutely  necessary,  which,  according 
to  the  differences  in  the  bases  of  the  State,  and  according  to 
the  nature  of  the  social  system  ought,  either  by  life  memberB 
or  hereditary  members,  or  by  a  representation  of  pennanent 
bodies,  in  one  way  or  another,  to  obtain  a  higher  degree  of 

the  ruling  daae  was  completed  aod  tbuf 
that  unity  of  action  was  produced  is 
the  parliamentaiy  body  which  £ngbnd 
has  neither  before  nor  afterwards  pos- 
sessed to  such  a  degree.  A  foolisb  and 
presnmptnons  attempt  of  the  nolHUty 
to  limit  the  royal  prerogativeappQin^ 
peers  to  a  fixed  number,  was  soon  vodtf- 
stood  aright  as  to  all  its  oonseqQODoetr 
and  rejected  by  the  Lower  House  (ITlvJ- 


*  On  George  the  First's  accession 
the  Upper  House  consisted  of  22  dukes, 
two  marquises,  64  earls,  10  nscounts, 
67  barons,  16  Scotch  peers;  of  these 
peerages  there  were  only  52  existing  at 
uie  death  of  George  lY .  It  was  by  the 
numerous  creations  of  peers  under 
George  m.  that  the  consciousness  of 
the  internal  unity  of  the  Government 
with  the  enfranchised  eommwm  and 
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permanence  in  order  to  be  a  support  to  the  existing  political 
and  social  system.**  Unfortunately  these  well-founded 
theories,  as  a  rule,  lose  their  influence  upon  public  opinion 
just  at  the  time  when  modem  society  has  the  greatest  need  of 
this  moderating  influence. 

In  the  struggles  between  the  Grown  and  the  estates,  England 
has  empirically  attained  to  that  formation  which  in  the 
eighteenth  century  appeared  the  natural  and  proper  one.  In 
its  rise  the  Upper  House  had  come  into  the  world  as  a  council 
of  State,  strengthened  by  the  power  of  landed  property.  Into 
the  permanent  council  the  greatest  feudatories  and  prelates 
had  entered,  representating  the  great  landed  interests,  yet  not 
merely  property,  but  including  those  spiritual  magnates  who 
conducted  the  actual  government  of  the  Church,  as  well  as 
those  temporal  magnates  who  were  both  ready  and  able  to 
discharge  the  ardua  negoHa  reffni  in  common  with  the  highest 
servants  of  the  Crown,  and  who  also  both  in  political  burdens 
and  taxation  everywhere  stood  at  the  head  of  the  people. 
The  ability  of  this  aristocracy,  acting  in  the  very  reverse 
manner  to  the  old  French  Parliament,  pushed  back  the  merely 
bureaucratic  element  and  subordinated  the  royal  jtisticiarii 
and  mere  professional  officials  as  assistants  to  the  main  body. 
The  spiritual  and  temporal  peerage,  in  the  periodical  sessions 
of  the  royal  council,  tacitly  became  a  permanent  body  and 
an  essential  factor  of  the  legislature,  and  also  the  highest 
tribunal  of  the  judicial  system.  Its  individual  prominent 
members  form  in  the  eighteenth  century  the  majority  of  the 
highest  servants  of  the  Crown,  who  under  the  name  of 
the  Privy  Council  carry  on  the  actual  Government  of  the 
State. 

Where  in  this  manner  both  Upper  and  Lower  House 
together  discharge  the  real  business  of  the  State,  no 
theoretical  proofs  are  needed  of  the  necessity  of  the  system 
of  two  chambers,  which  is  of  itself  sufficiently  apparent  in 
the  daily  action  of  Parliament. 

Without  the  Upper  House  the  legislature  would  immediately 
lose  its  footing,  or  rather  would  not  exist  at  all ;  the  resolutions 
of  the  Lower  House  (in  consequence  of  its  exclusive  financial 
power  and  its  decisive  influence  upon  changes  of  ministry) 
would,  like  the  daily  resolutions  of  a  convention,  take  the 
place  of  the  legislature,  and  the  difference  between  the 
statutes  and  the  daily  resolutions  of   the  majority  would 

**  The  petty  atate,  in  which  the  ele-  nation    to  a  greater  political   whole 

menta  for  the  oonstitntion  of  a  first  whether  this  be  caUed  a  federation  or  a 

chamber  are  wanting,  thereby  shows  confederate  state,  and  are  only  in  this 

itself  to  be  a  eivita$  imperfecta.     In  conjunction  capable  of  fulfilling  the 

reality  such  states  exist  only  in  subordi-  duties  of  a  '*  state/' 

2x 
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immediately  cause  legislation  to  become  an  empty  form  and 
a  mere  name. 

Without  an  Upper  House  a  Government  according  to  law 
would  at  once  cease,  as  every  resolution  of  the  majority  in 
the  Lower  House  would  at  any  given  moment  be  able  even  to 
repeal,  suspend,  or  do  away  with  the  existing  laws.  The 
protection  of  the  rights  of  individuals  by  the  tribunals  would 
at  once  be  abolished,  as  the  higher  legislative  power  of  the 
resolutions  of  the  majority  could  at  any  given  moment  set 
aside  both  the  judicial  tribunals,  their  officers,  and  their 
judgments. 

This  is  the  hurried  process  through  which  all  constitutions 
framed  according  to  the  ideals  of  pure  democracy  and  accord- 
ing to  the  doctnnaire  systems  of  a  sovereignty  of  the  people 
pass  forthwith  into  a  dictatorship,  and  even  into  an  unbounded 
absolutism,  which  tears  down  every  barrier  of  the  executive. 
England,  under  Cromwell's  short  reign,  had  just  enough  ex- 
perience of  the  one-chamber  system  to  prevent  a  recurrence 
to  it.  This  popular  opinion  was  sure  to  become  more  and 
more  firmly  established,  the  more  that  the  rapid  change  of 
parliamentary  majorities  and  ministries  in  the  eighteenth 
century  showed  the  necessity  of  a  firm  support  for  the  legal 
and  administrative  system — a  support  which  was  no  longer  to 
be  found  in  the  Crown.*** 

At  the  same  time,  in  the  course  of  centuries,  England 
practically  learnt  that  a  political  body  which  was  to  hold  its 
own  side  by  side  with  the  mighty  power  of  the  House  of 
Commons  must  be  rooted  like  the  oommimUaUs^  not  only  in 
property,  but  also  in  the  lowest  foundations  of  the  atmctural 
edifice  of  the  State.  In  fact  every  communitas  contains  those 
elements  which,  when  concentrated  in  Parliament,  form  the 
Upper  House.  The  peers,  who  ordinarily  stood  as  lord* 
lieutenants  and  custocUis  rottdorum  at  the  head  of  the  actual 
county  government,  of  the  administration  and  the  command 
of  the  militia,  which  was  in  the  eighteenth  century  still  in  an 
efficient  state,  continue  the  idea  of  a  leading  position  also  in 
their  combination  to  an  Upper  House.  The  principle  of  the 
royal  appointment  of  the  magistrature,  which  prevails  in  the 
I)rovince  of  the  military,  judicial,  and  police  power,  also  con- 
tinues the  priuciple  of  appointment  into  the  Upper  House^t 

***  It  is  charaoteriBtio  of  the  prao  In  the  State^-that  even  John  Stnait 

tioal  views  of  life  which  arise  from  MiU    advocates    a    syvtem    of  t«i6 

real  labour  in  the  State,  even  at  the  chambers  as  bdng  a  necessity.    The 

present  day,  that  even    the  modern  idea  of  the  sovereignty  of  the  people, 

school  of  political  economy  in  England,  however,  changes  the  order  of  preoa- 

which  would  fain  build  up  the  State  dence.    The  first  chamber  must  mr  the 

merely  of  interests^in  the  widest  ima-  fiiture  be  called  the  '*  second  chamber.* 

ginable  extent  separating  itself  from  f  In  this  question  also  the  praotioal 

the  notion  and  the  necessity  of  a  right  views  even  of  BngliA  radicalism  re- 
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The  cnstomary  Belf-govemment  of  the  counties  by  hereditary 
landowners  leads  further  to  the  recognition  of  an  hereditary 
peerage,  just  as  in  an  absolute  bureaucratic  State  the  nature 
of  the  office  leads  to  the  higher  officials  being  appointed  for 
life  and  to  their  association  into  a  permanent  official  body. 
The  cohesion  of  the  individual  with  the  whole,  the  uniform 
co-operation  of  the  elements  according  to  a  fimdamental 
system,  gives  also  the  EngUsh  Upper  House  a  footing  in  the 
English  political  and  social  system. 

The  noble  Upper  House  too,  in  the  same  way  as  the  Lower 
House,  represents  an  organic  combination  of  property  and 
office — ^not  that  of  an  ancient  and  now  fictitious  office,  con- 
tinued by  mere  title  of  nobility  (like  the  titles  of  nobility  on 
the  Continent),  but  of  a  living,  continuous  activity  in  the 
highest  business  of  government  and  in  the  daily  labours  of 
local  administration,  in  actual  service  on  behalf  of  the 
commonwealth,  with  the  complete  responsibility  of  a  public 
office.  Just  as  little  is  it  the  representation  of  a  privileged 
landed  interest  which  has  disappeared  with  the  now  perfectly 
mimeaning  feudal  bond  in  England,  but  of  all  property 
paying  taxes  and  fulfilling  personal  duties  towards  the  State. 
The  position  of  the  peers  in  legislation  and  in  taxation 
corresponds  to  their  quality  as  the  greatest  tax-payers,  like 
that  of  the  gentry  in  the  county.  In  this  cohesion  the  position 
of  the  Upper  House  was,  in  the  eighteenth  century,  securely 
established.ft 


oognize  the  neceeaity  of  appoinhnerU  to 
the  higher  offices  of  authority.  The 
estntngement  at  society  upon  uie  Con- 
tinent ftom  personal  aotivity  in  the 
State  could  certainly  not  peroetye  the 
necessity  of  the  principle  of  appoint- 
ment for  the  first  chamber  in  the  mon- 
Mohioal  State.  From  the  point  of  view 
of  society  these  chambers  must  also 
be  elected,  like  all  elements  of  self- 
goyemment,  beginning  from  the  lowest 
to  the  highest.  The  necessity  of  creat- 
ing the  military,  judicial,  and  police 
authorities  by  appointment,  by  a  higher 
authority,  and  not  by  election,  only 
becomes  intelligible  by  an  habitual  co- 
operation in  military  and  judicial 
dnties  and  in  the  police  control 

ft  The  strong  movement  in  the  ranks 
of  the  peerage  and  the  new  creations 
repeated  from  year  to  year  prove  to 
us  that  their  honours  are  acquired 
honours,  as  in  the  Middle  Ages. 
Just  as  the  residences  of  the  gentry 


in  the  counties  are  where  we  expect 
to  find  a  great  tax-payer  and  a  jus- 
tice of  the  peace,  and  as  these  com- 
bined together  form  the  centre  of  the 
local  ana  provincial  government,  so 
do  they  appear  concentrated  in  the 
House  of  Liords.  And  this  relation 
continues,  at  all-  events  as  an  average 
rule,  down  to  the  nineteenth  century. 
In  the  lists  of  1855  I  have  counted  as 
belonging  to  the  English  Upper  House 
61  lonls  who  are  tord-lieutenants  at 
the  head  of  a  county  government,  116 
lords  who  are  officers  of  the  militia 
and  on  the  militia  commissions,  58  in 
the  active  army,  67  active  or  former 
ministers  or  under-secretaries  of  State, 
and  108  former  members  of  the  Lower 
House,  eto.  The  type  of  the  lord  as  a 
mere  private  eentleman,  which  was  In 
the  eighteenth  century  the  uninfiuen- 
tial  exception,  is  unfortunately  to-day 
more  and  more  on  the  increase. 
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CHAPTER  LH. 

VIII.  Wbt  (&%taW%\0  CDj^tttcf^  as  a  %Mk  in  ti^  SbB^^n 

of  ^atUamnttars  Cfiobemmntu 

With  great  difficulty  and  very  gradually  the  Established 
Church  in  the  course  of  the  eighteenth  century  made  its 
peace  with  the  reformed  parliamentary  State.  It  is  nothing 
more  than  the  truth  if  we  recognize  that  the  Church  in  the 
conflicts  of  the  Parliament  with  the  Stuarts  ran  a  great  risk 
of  becoming  an  instrument  in  the  hands  of  changing  parlia- 
mentary pturties.  Therefore  it  was  that,  with  her  theories  of 
absolute  power,  she  so  energetically  supported  the  jure  dmno 
monarchy  of  James  I.  and  his  successors.  The  antagonism 
of  the  sects  opposed  to  her  was  in  later  times  silenced  by  the 
rigorous  prohibitory  laws  of  the  Restoration.  From  that 
time  on,  the  Anglican  clergy  had  begun,  both  in  their  writings 
and  in  their  sermons,  to  vie  in  dangerous  competition  iritii 
the  Roman  Catholic  clergy  for  the  favour  of  the  two  royikl 
brothers,  each  rehgion  putting  itself  forward  as  the  trae  and 
sole  support  of  the  throne  and  of  social  order.  The  clergy 
was  unable  again  to  divest  itself  of  this  political  character* 
Sometimes  in  favour,  and  sometimes  in  opposition,  they  foond 
themselves  drawn  into  the  whirl  of  parliamentary  parties 
during  the  last  decades  of  the  Stuart  dynasty.  The  pulpit 
had  become  a  chair  of  political  teaching,  and  all  the  more 
effectively  seeing  that  the  orator  found  no  contradiction,  and 
that  the  press  was  still  under  censorship.  Instead  of  devoting 
themselves  to  the  cure  of  souls  and  to  their  vocation  as  teachers, 
the  clergy  and  their  two  universities  found  a  favourite  toi>ic 
in  the  burning  questions  and  controversies  of  the  day,  i^ 
the  denunciation  and  refutation  of  opinions  displeasing  to 
themselves.  In  their  zeal  for  the  jure  divino  monarchy, 
however,  they  were  so  often  injured  by  the  Stuarts,  and  at 
last  so  grossly  deceived  by  James  II.,  that  they  finally  joined 
the  cause  of  the  party  of  resistance,  and  even  by  their  o^ 
resistance  gave  the  signal  for  the  outbreak  of  the  ^*  glorions 
revolution." 

By  the  second  revolution  and  the  change  of  dynasty,  how- 
ever,  the  danger  of  their  subjection  to  a  variable  system  of 
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rule  by  parliamentary  parties  became  more  threatening  than 
before.  In  unconquerable  dislike  to  such  a  state  of  things  the 
clergy  very  soon  returned  to  the  colours  of  the  Stuarts.  The 
political  secession  of  the  ^'non  jurors"  continued  for  a 
generation  in  open  antagonistic  opposition  to  the  reigning 
dynasty,  and  traces  are  even  perceptible  down  to  the  com- 
mencement of  this  century.  But  as  the  Whig  ministries 
appointed  Whig  bishops,  the  estrangement  between  Church 
and  State  was  followed  by  an  estrangement  between  the 
higher  and  the  lower  clergy,  and  a  further  consequence  was 
a  bitter  feud  between  the  doctrines  of  the  High  Church  and 
those  of  the  Low  Church. 

There  lay,  however,  in  the  ecclesiastical  system  a  contrast 
to  the  parliamentary  system,  which  makes  the  two  organisms 
appear  like  opposite  poles.  Benefices,  chapters,  universities, 
and  colleges  cannot  be  governed  like  temporal  communitates, 
nor  the  office  of  instructor  administered  like  that  of  a  police 
magistrate.  All  applications  of  a  parliamentary  constitution 
to  the  Church  only  result  in  a  predominance  of  extreme  ten- 
dencies, a  bitter  party  strife  (which,  being  a  struggle  for 
creeds,  cannot  be  allayed  by  resolutions  of  a  parliamentary 
majority),  and  above  all  in  constant  conflicts  with  the  tem- 
poral Parliaments.  The  spirit  and  the  objects  of  Church 
doctrine  and  the  cure  of  souls  necessitates,  very  differently 
from  a  parliamentary  constitution  based  upon  self-govern- 
ment and  taxation,  a  standing  and  perpetual  ecclesiastical 
government  with  complete  supervisory  powers,  perfectly  dis- 
tinct from  all  temporal  party  interests.  An  application  of 
social  and  parliamentary  formations  has  accordingly  at  all 
times  only  been  practicable  when  subordinated  to  a  strong 
ecclesiastical  government,  and  then  only  in  questions  of  ritual 
and  property.*  The  ruling  class  in  England  had  before  its 
eyes  the  vivid  picture  of  the  dangers  of  an  ecclesiastical 
parliamentarism,  not  only  from  recollections  of  the  disastrous 
system  of  the  Presbyterian  Churches  under  Cromwell,  but 
still  more  vividly  by  the  development  of  the  Scotch  Church,  and 
we  cannot  but  admire  the  circumspection  by  which,  in  the 
following  manner,  a  modus  vivendi  was  arrived  at  with  the 
ecclesiastical  system. 

*  The  Bynodal   oonstitntlon  of  the  of  the  Bnboidination  of  the  general 

GonvocationB  under  the  Tndors  was  synod  to  a  royal  high  oommieeion,  as 

fairly  well  established,  bnt  only  under  the  highest  oonrt  of  the  ecolesiastioal 

the  condition  (1)  of  very  large  rights  state  (Chap.  xlii.).     The  second  con- 

of  appointment  by  the  Grown  for  the  dition  had  ceased  with  the  Stuarts, 

members  of  the  general  synod,  and  of  the  third  since  the  Restoration,  and  all 

controlling  powers  ezerciseable  by  the  conditions  in  the  eighteenth  century* 

royal  commissioner;    (2)  of  a  correct  after  the   non-reinstating  of  a  high 

exercise  of  the  royal  prerogative  in  the  commission,  had  become  a  leading  prin- 

spirit  of  Christian  tolerance ;  (8)  and  ciple  of  the  constitution. 
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1.  By  recognition  of  the  hierarchy  of  the  Anglican  Chtircb 
according  to  the  Episcopal  system,  from  the  archbishop's 
office  down  to  the  parson  s ;  by  the  retention  of  the  bishops' 
seats  m  the  Upper  House ;  by  avoiding  any  interference  with 
the  internal  affairs  of  the  Church ;  by  incorporating  the  juris- 
diction of  "  the  King  in  council "  as  a  court  of  supreme 
instance  in  a  Court  of  Delegates,  which  in  later  times  obtained 
the  name  of  a  permanent  division  of  the  Privy  Council.  The 
periodical  general  synods  of  the  clergy  in  their  ConvocationSy 
which  were  seen  to  be  incorrigible  depositaries  of  clerical 
caste-exclusivenesB,  were  in  the  long  run  found  to  be  incom- 
patible with  peace  in  the  Church,  and  after  the  year  1717,  the 
pacificatory  course  was  adopted  of  suspending  their  actiYity 
by  summoning  them  in  the  usual  manner,  and,  after  opening 
the  Bitting  by  a  royal  commisBion,  immediately  adjourning 
it  on  account  of  want  of  business  (a  proceeding  which  lasted 
until  the  middle  of  the  present  century).  The  direct  anta- 
gonism between  spiritual  and  temporal  parliaments  was  thus 
removed.  A  link  remained  above  in  the  persons  of  the  bishops 
sitting  in  the  Upper  House,  below,  in  the  constitution  of  the 
parish.  The  members  of  the  ecclesiastical  system  that  lay 
between  these  two  extremes  had  to  be  reconciled  to  the  new 
order  of  things  by  the  following  further  concessions  : — 

2.  The  Church  property  is  protected  and  preserved  by 
Parliament  more  conscientiously  than  in  any  other  century ; 
and  under  Queen  Anne  increased  by  a  great  endowment. 
This  property  represents  even  to  the  present  day  the  income 
of  a  continental  kingdom  (according  to  the  assessment  of 
1851,  estimated  at  d£5,000,000  annual  income,  and  landed 
estates  of  1,600,000  acres),  as  was  deemed  necessary  io 
England  to  maintain  the  dignity  of  the  Church  side  by  side 
with  a  wealthy  ruling  class. 

S.  The  ecclesiastical  benefices  by  the  legal  fiction  of  a  *^  cor- 
poration sole  "  are  preserved  intact,  and  serve,  as  did  the  incor* 
poration  of  the  tmiversities,  to  keep  the  influence  of  parlia- 
mentary parties  far  removed  from  the  ecclesiastical  offices. 
In  another  direction  the  patronage  of  these  offices  is  distri* 
buted  amongst  the  King,  the  spiritual  and  temporal  lords, 
the  landed  gentry,  the  chapters,  the  universities,  and  other 
bodies,  almost  corresponding  to  the  present  inifluence  of  the 
ruling  class. 

4.  The  Established  Church  still  retains  a  considerable 
ecclesiastical  jurisdictiony  subject  indeed  to  a  State  tribunal 
as  a  court  of  supreme  instance,  but  yet  with  sundry  magis- 
terial rights  extending  even  over  dissenters. 

5.  Conformity  to  the  Established  Church  remains  the  con- 
dition of  entering  Parliament  and  taking  office  in  the  State. 
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The  subtle  system  of  the  Test  Acts  (26  Charles  II.  c.  2)  has 
extended  this  bond,  subsisting  between  the  Ghuroh  and  the 
dominant  class,  which  had  existed  for  nearly  a  century  and 
a  half,  to  everything  upon  which  political  influence  in  the 
State  depends,  %.e,  to  those  holding  any  office,  civil  or  mili^ 
tary,  or  receiving  pay,  salary,  fee,  or  wages,  by  patent  or 
grant,  etc.  On  the  other  hand  the  ecclesiastical  possessions 
throughout  are  subject  to  the  burdens  of  the  parish,  the 
clergy  are  active  members  of  the  vestry,  an  important  element 
of  the  commissions  of  the  peace,  and  become  gradually  more 
and  more  blended  together  with  the  dominant  class  in  par- 
liamentary government.** 

The  ideal  of  a  united  Church  in  a  united  State  was  thus 
again  attained.  In  practice  the  condition  of  things  here  was 
similar  to  that  existing  in  continental  States,  in  which,  accord- 
ing to  the  one<hwreh  system,  either  the  Roman,  the  Lutheran, 
the  Beformed,  or  the  Greek  Ghuroh,  was  so  bound  up  with  the 
institutions  of  the  State,  with  the  family  rights,  the  education, 
and  the  customs  of  the  nation,  as  to  represent  an  essential 
element  of  the  national  State.  A  feeling  of  the  upper  classes 
(we  may  call  it  tolerance  or  indifference),  characterizes  the 
eighteenth  century  in  England  also,  practically  almost  invali- 


**  Cf>  as  to  the  oonstitation  of  the 
State  Church,  Gneist,  "*  Das  Englische 
Yerwaltungsreoht,"  vol.  iL  chap.  viii. 
The  whole  displays  a  piotue  of  an 
intimate  relation  of  interests  between 
Chnrch  and  State^  and  between  the 
elergr  and  the  dominant  class,  in 
which  the  Qhnroh  preserves  the  essenee 
of  her  o<mstitntion  and  the  indepen> 
dence  of  her  miniaterinff  office,  under 
peculiar  conditions.  The  dominant 
oiass  has  on  its  part  so  completeljr 
onderatood  the  full  importance  of  this 
connection  for  its  position  among  the 
lower  classes  of  society,  that  the  motto 
**Obnroh  and  King''  became  and  re- 
mained the  watchword  of  the  Tory 
party.  The  strong  side  of  this  system 
was  the  political  side,  in  so  far  as 
by  this  means  a  main  foundation  was 
gained  &v  the  possibility  of  a  narli*- 
mentary  party  geyemmeni  All  this 
again  was  eerfcainly  in  some  measure  at 
the  expense  of  eoclesiastioal  efficiency 
in  taaohing  and  the  cure  of  souls,  and 
had  a  certain  weakening  effeet  upoa 
the  education  of  the  people  and  upon 
the  intellectual  life  of  the  nation 
generally.  After  the  Church  had  been 
nilly  secured  in  her  oorporatB  inde- 
pendence, there  again  supenrened,  as 
in  former  epochs,  a  slackness  in  the 


spiritual  oalling.  No  sect  was  any 
longer  a  serious  riyal;  the  Catholics 
were  kept  down  under  penal  laws. 
The  highly  placed  prelates  and  rectors 
thus  lost  in  many  instances  their  in^ 
terest  in  the  cure  of  soul&  Eyen, 
under  Queen  Anne,  it  was  calculated 
that  the  larger  portion  of  the  liyings 
were  occupied  by  scantily  endowed 
vicars  and  curates  with  an  average  in- 
come of  £50.  In  many  places  the 
population  gradually  increased  far  be- 
yond the  limits  of  the  parish;  but 
mstead  of  forming  new  parishes  with 
all  the  rich  resources  at  the  disposal 
of  the  Church,  these  people  were 
abandoned  to  neglect  and  Methodism* 
which  now  separates  itself  off  in  a 
great  degree  fnm  the  Church,  whicdi 
had  become  too  aristocratic.  This  is 
the  oatural  cause  of  the  growth  of 
dissent  of  the  eighteenth  century, 
which  was  the  outcome  of  feeling, 
whilst  the  older  sects,  which  had 
arisen  in  the  struggle  against  the 
Btate  Church  of  the  Btuarto,  take  up 
a  distinct  and  separate  position,  almost 
devoid  of  influence.  It  was  not  until 
the  nineteenth  oentory  that  the  Es- 
tablished Church  endeavoured  to 
pair  these  gross  negleots. 
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dating  the  penal  laws  passed  against  Catholics  and  dissenters, 
allowing  the  dissenters  by  annually  repeated  acts  of  indem- 
nity (siQce  1727)  to  hold  office  and  exercise  political  rights, 
and  according  all  creeds  in  the  main  the  legal  equaU^  of 
individuals  in  civil  matters,  without  on  that  account  abandon- 
ing the  position  of  the  Established  Church.  She  remains  the 
Church  of  the  King  and  of  Parliament,  the  Church  in  all 
decrees  and  acts  of  the  State,  the  Church,  which  in  exercise 
of  her  jurisdiction,  her  right  to  tithes,  her  church  rates,  and 
her  church  marriage  (after  the  Marriage  Act  of  1758),  treats 
other  creeds  as  non-existent.  For  the  dominant  class,  confor- 
mity to  the  Established  Church  is  the  condition  precedent  of 
the  constitution— for  the  King  in  council  as  for  the  King  in 
Parliament — recognised  by  Whigs  and  Tories  alike. 

This  welding  of  the  Established  Church  into  the  parlia- 
mentary state  was  the  last  decisive  step  towards  establishing 
the  cohesion  and  intemal  harmony,  ^th  whieh  an  even  pnls^ 
returns  into  the  life  of  the  nation.  And  herewith  the  clergy 
at  last  ceases  to  be  an  agitating  element  in  the  struggle  for 
power  and  social  interests,  and  to  vaunt  itself  as  being  the 
true  prop  of  the  throne  and  order ;  but  it  finds  its  conserva- 
tive calling  again  in  teaching  and  the  cure  of  souls»  in  repre- 
senting the  Christian  moral  law,  as  it  is  incorporated  in  the 
Anglican  Church,  homogeneous  in  itself,  and  intelligible  to  the 
minds  of  the  majority  of  the  nation.*** 

In  the  dignity  of  their  vocation,  in  political  clear-sighted- 
ness, in  patriotism,  and  in  respect  for  civil  society,  there  was 
probably  no  clergy  in  Europe  that  could  equal  the  Anglican 
clergy,  and  if  their  activity  was  only  too  intimately  bound  up 
with  the  position  of  the  dominant  class,  yet  it  was  and 
remained  a  high  vocation  in  its  sphere,  and  of  great  and 
important  influence  upon  the  present  legal  order  of  the  State, 
which  thus  stood  on  a  secure  foundation  in  a  universally 
recognized  doctrine  of  the  Christian  moral  law.  This  posi- 
tion of  the  State  Church  was  the  latest  development  in  the 
organism  of  parliamentary  constitution,  but  not  the  last  in 
point  of  effectiveness. 


•••  This  recognition  of  the  equality 
of  the  indiTidual  believers  of  other 
oonfesflionB  is  something  entirely  dif- 
ferent from  the  system  of  the  parity  of 
two  Churches,  which  would  tie  inoom-> 
patible  with  the  English  parliamentary 
system.  The  Presbyterian  Church,  it 
is  true,  was  the  State  Ohurch  for  Scot- 
land, yet  only  as  a  proyincial  institu- 
tion, and  as  being  a  kindred  church 
system.    As  to  how  a  tuxhchureh  system 


must  be  organiBed  in  tiie  same  state 
<a8  was  the  case  ia  Germany  after  the 
peace  of  Westphalia  by  the  union  of 
Oatholio  and  Evangelical  territoriei 
into  a  confederation  of  stateeX  pubUo 
opinion  in  England  appears  to  have 
but  little  clear  idea,  although  England, 
since  the  re-establishment  of  Catholio 
bishoprics  in  the  country  (1S50)  is 
brounit  face  to  face  wiUi  the  auM 
problem  as  Germany. 
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CHAPTER  Lin, 

IX.  'QTbe  Iftelations  of  (bt  ODroton  to  ^axMamtnt—Wbt  lEtlng 
in  ODottnca  anil  ifyz  Wiitii  in  ^atUament 

Upon  the  thus  consolidated  basis  of  the  hereditary  succession 
of  self-government,  viz.  the  roling  class  in  their  Upper  and 
Lower  House  (Chaps,  xlv.-lii.),  there  now  becomes  developed 
a  new  position  of  the  royal  council  as  regards  Parliament, 
which  for  more  than  a  hundred  years,  under  the  name  of  a 
''parliamentary  government,"  has  as  an  ideal  of  a  monarchi- 
cal constitutional  government,  stood  before  the  nations  of  the 
civilized  world  as  a  goal  to  be  attained. 

The  Revolution  had  preserved  the  royal  office,  not  as  a 
monarchy  of  divine  appointment,  but  as  an  hereditary  mon- 
archy of  human  institution,  with  a  parliamentary  title,  to  be 
compared  with  the  accession  of  Henry  the  Seventh.  The 
English  State  remained  accordingly  a  monarchy,  and  indeed 
a  constitutional  monarchy  with  a  double  organization;  as 
King  in  Parliament  and  as  King  in  council,  that  is,  the  Eing^ 
in  exercise  of  the  executive  power,  is  bound  either  to  the  con- 
sent of  the  one  or  to  the  assistance  of  the  counter-signature 
of  the  other.  The  old  powers  of  the  Crown  still  continue, 
though  from  time  to  time  enlarged,  limited,  and  modified  by 
the  legislature,  that  is,  by  ''the  King  in  Parliament." 
These  powers  have  become  divided  among  a  number  of  con- 
stitutional departments  (courts,  commissions,  and  boards),  all 
at  length  converging  in  the  "  King  in  council,"  the  King  as 
head  of  the  now  so-called  executive  power.  The  events  of 
1688,  however,  have  produced  changes  in  the  relation  of  these 
powers,  which  also  react  upon  the  form  of  the  central  admin- 
istration. 

I.  The  Privy  Council  is  still  the  constitutional  seat  of  the 
Government,  but  with  essential  limitations  of  functions  as 
also  of  persons. 

The  supplementary  power  of  the  King  in  council  to  issue 
ordinances  still  continues ;  but  as  the  sovereign  rights  are  to 
the  widest  extent  fixed  by  statute,  and  become  continuously 
more  and  more  fixed,  the  ordinances  are  restricted  more  and 
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more  to  colonial  and  foreign  afifairs^  to  executory  ordinances 
and  instructions  to  officials. 

The  power  of  the  council  to  decree  extraordinary  measures 
of  temporary  government  has  not  been  expressly  abolished; 
but,  since  all  power  of  dispensing  with  and  suspending  par- 
liamentary statutes  has  been  taken  away,  the  more  important 
measures  pass  to  Parliament  in  the  form  of  private  bills,  etc. 

The  jurisdiction  of  the  council  in  civil  and  criminal  causes 
disappeared  with  the  Star  Chamber ;  all  that  has  remained  of 
it  is  only  a  right  of  preliminary  inquiry.  To  this  were  added 
the  following  further  changes  : — 

The  permanency  of  the  judges*  office  was  made  a  rule  by 
13  William  III,  cap.  2; 

The  whole  police  administration,  the  superior  jurisdietioii 
of  the  local  government,  the  militia,  and  everytlun^  that  is 
liable  to  abuse  of  power  from  above,  was  ''  de-centrahzed,"  by 
an  endless  series  of  statutes,  and  placed  under  a  system  of 
administrative  justice ; 

The  Church  has  attained  her  independence  of  the  ministry 
in  power ; 

The  Upper  House  finally,  has  become  so  consolidated,  as  to 
enable  it  to  take  again,  as  in  the  fifteenth  century,  the  position 
of  an  independent  council  of  the  realm. 

The  practical  centre  of  gravity  in  the  governmental  system 
now  lies  essentially  in  the  deliberation  of  the  King,  touching 
the  summoning  and  dissolution  of  Parliament,  and  the  bills 
to  be  laid  before  it.  The  present  council  in  its  deliberations 
deals  with  measures  of  foreign  and  colonial  policy,  with  the 
introduction  of  new  laws,  with  temporary  measures,  and  with 
the  re-appointment  to  vacant  offices;  that  is,  with  business 
for  which  the  ceremonious  sittings  of  a  numerous  body  appear 
actually  neither  necessary  nor  suitable.  All  functions,  for 
which  the  permanence  and  the  divisions  of  a  council  of  the 
realm  are  essential,  are  (as  was  already  partly  the  case  in 
the  preceding  period)  actually  withdrawn  from  the  council. 

And  accordingly  the  remaining  business  of  the  eouneil 
passed  to  a  council  of  ministers  formed  of  five,  seven,  or 
more  principal  members  of  the  council  as  ''His  Majesty's 
present  government'*  (cabinet).  This  method  of  government, 
which  proceeded  from  the  cabinets  of  James  I.  and  Charles  I*, 
from  the  cabinets  or  cabals  under  Charles  II.  and  James  H., 
proved  itself  at  the  commencement  of  this  period  to  be  the 
only  possible  form,  paying  as  it  did  due  regard  to  the 
predominating  party  in  Parliament.  Even  that  great  man 
William  HI.  was  unable  to  form  a  coalition  government  of 
Whigs  and  Tories;  in  the  years  1798-96  the  dissenting 
elements  silently  retired,  until  an  homogeneous  Whig  cabinet 
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remained.  William  III.  last  presided  at  real  deliberations  of 
a  council.  Men  became  convinced  by  practical  experience 
that  the  new  bills  and  measures  to  which  the  council  was  now 
confined,  could  only  be  laid  before  Parliament  by  a  united 
goyernment  entertaining  the  principles  it  advocated.  For 
this  reason  no  serious  attempt  was  made  to  return  to 
the  old  course  of  business  in  full  sittings  of  the  whole  council.* 
But  as  nothing  has  been  altered  by  law  in  the  cases  where, 
according  to  constitution  or  law,  an  order  in  council  is  requisite, 
a  nominal  royal  council  is  held,  to  which,  besides  the  ministers 
pro  forma^  some  of  the  members  of  the  council,  who  are  of 
the  same  mind  as  the  ministry  for  the  time  being,  are  invited. 
The  Privy  Council  exists  now  only  as  a  ceremonious  sitting 
of  the  ministry  for  the  formal  ratification  and  publication  of 
such  measures  as  constitutionally  must  proceed  from  the 
"  King  in  Council." 

To  this  form  of  State  government  is  attached  the  predomi- 
nating influence  of  Parliament  over  its  members  and  their 
policy. 

U.  To  the  King  in  Parliament,  therefore,  all  those  powers 
are  transferred  which  have  been  lost  by  the  King  in  council ; 
that  is  to  say,  the  ministers  of  the  Crown,  for  the  time  beingi 
now  need  the  consent  of  Parliament  to  a  long  series  of  cases 
which  were  in  former  times  discharged,  as  a  matter  of  course, 
in  the  council. 

This  new  method  of  government  in  England  in  no  way 
rests  upon  the  normal  powers  of  Parliament,  its  share  in  the 
legislation,  its  voting  of  supplies,  and  its  right  of  controlling 
the  Government  as  such  had  been  historically  developed  since 
the  fourteenth  century,  and  fixed  by  numerous  precedents. 
The  dynasties  of  the  Tudors  and  the  Stuarts  had  nevertheless 
with  this  Parliament  carried  on  a  monarchical  regiTne,  and 
even  after  the  numerous  other  limitations  imposed  under 
Charles  I.  and  Charles  II.,  a  conscientious  monarch  might 
have  found  in  the  constitution  sufficient  scope  for  the  exercise 
of  his  royal  power.  It  was  the  new  position  of  the  Crown 
after  the  Declaration  of  Bights  that  perfectly  altered  the 
position  of  the  King  in  council,  and  the  King  in  Parliament. 

The  material  point  lies  in  the  unalterable  truth  that  every 


•  The  Act  of  Settlement  attempted 
onoe  more  to  rwtuzB  the  origiBa)  n^ 
tion  by  providing,  that  fox  the  future 
•U  matteiB  touchuig  the  goTemment 
of  the  realm,  wliioh  would  ordinarily  be 
dealt  with  in  the  Privv  Council  accord- 
ing to  tlie  lawB  and  cnatoms  of  the 
realm,  should  be  there  so  dealt  with 
and  n'gned  by  anch  members  of  the 


oouncU  as  had  deliberated  upon  and 
Donaented  to  them.  But  this  clause 
was  r^ealed  without  ever  being  carrisd 
into  effect.  Men  were  convinced  that  it 
was  impracticable^  As  to  the  question 
of  the  constitutionality  of  the  new  mode 
of  business,  of.  note  at  the  end  of  this 
chapter. 
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political  constitution  must  leave  loopholes,  which  may  be 
described  as  extraordinary  powers,  dictatorial  powers,  latent 
powers,  or  the  like,  but  which  ever  arise  anew  from  the 
relations  of  State  and  society.  No  human  wisdom  and  fore- 
sight can  exhaustively  circumscribe  supreme  power  in  the 
State  by  laws  or  constitutional  rules,  since  the  unforeseen 
needs,  and  even  urgent  requirements  of  society,  in  every  short 
period  demand  new  measures,  for  which  no  sufficient  rule  has 
as  yet  been  discovered.  In  the  republic,  as  in  the  monarchy, 
this  dictatorial  power  must  lie  on  the  one  side  or  the  other, 
and  the  element  of  power  that  is  taken  from  the  one  side 
must  ever  be  given  to  the  other.  Nations  which  have  grovn 
up  under  a  monarchical  constitution,  and  have  preserved  an 
intimate  relation  to  their  monarchy,  reserve  these  powers  to 
the  sovereign  in  the  well-grounded  feeling  that  they  rest 
more  securely  in  an  institution  which  in  every  personal  and 
family  interest  is  identical  with  the  permanent  welfare  and 
prosperity  of  the  country.  The  English  nation,  too,  has 
adhered  to  this  monarchical  tradition  up  to  the  farthest 
possible  limits.  Even  after  very  evil  experiences  in  eveiy 
former  century  (pp.  461-458)  the  circle  of  the  latent  powers 
was  carefully,  hesitatingly,  and  almost  timidly  drawn  some- 
what closer  by  the  legal  definition  of  certain  points.  It  was 
the  unexampled  breach  of  faith,  and  perversity  of  a  dynasty 
throughout  three  successive  generations  that  made  the  nation 
waver  in  this  belief,  and  brought  about  that  change  which,  under 
the  name  of  the  **  glorious  revolution,"  deprived  the  Crown 
of  every  tittle  of  extraordinary  power,  because  that  power 
had  been  abused  in  the  most  flagrant  manner.  Every  single 
sentence  of  the  Declaration  of  Bights  was  only  too  much 
justified  by  preceding  events  ;  but  this  whole  chain  of 
negations  since  the  days  of  Charles  I.  leads  to  a  materially 
altered  system  of  government.  The  total  result  of  these 
negations  is  this,  that  in  every  such  loophole  the  powers  of 
the  Grown  have  been  expressly  taken  away,  and  any  attempt 
made  to  exercise  such  appears  as  an  unequivocal  case  for  an 
impeachment  of  ministers,  and  that  accordingly  every 
remnant  of  dictatorial  power,  which  can  have  any  practical 
importance  in  a  State  system,  is  from  that  time  forth  denied 
to  the  Kmg.** 


**  In  this  deciflive  point  of  the  so- 
called  ;  parliamentarism  there  are  no 
"general  constitutional  truths,"  but 
the  English  nation  has  even  here  pro- 
ceeded slowly  and  prudently  by  the 
light  of  experiences  that  are  peculiar 
to  England.  The  Petition  of  Right, 
the  abolition  of  the  Star  Chamber,  and 


the  Bill  of  Rights  only  lop  off  sing 
and  grossly  abused  prerogattves.  Tbe 
unconscientious  employment  of  State 
resources  under  Charles  11.  first  of  J^ 
caused  that  rigorous  framing  of  tbe 
clause  of  application,  by  which  W 
State  government,  not  only  in  new,  bnt 
also  in  old  expenditure  (so  far  as  vm 
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Although  according  to  the  doctrines  of  democracy  the  powers 
that  had  thus  been  taken  away  ought  to  have  benefited 
popular  liberty,  the  result  was  in  reality  otherwise.  Like 
*' the  sovereignty  of  the  people  "  itself,  the  powers  which  were 
taken  away  from  the  crown  fall  into  the  hands  of  the  dominant 
class  of  society,  that  is,  in  England,  to  the  now  fuUy  developed 
ruling  class  in  its  perfected  parliamentary  organization.  But 
as  the  needs  of  the  nation  continuously  grew  out  of  the 
existing  legislation,  as  the  State,  year  by  year,  needed  new 
and  extraordinary  powers,  there  was  nothing  left  except  that 
the  actual  government  by  the  King  in  council  should  return 
to  the  King  in  Parliament,  return  so  as  year  by  year  to  be 
in  a  position  to  cause  the  necessary  means  and  powers  to  be 
voted  by  Parliament,  and  thus  to  enter  into  a  continual 
confidential  relationship  to  Parliament,  that  is,  into  a  con- 
stant dependence  upon  it. 

But  in  the  eighteenth  century  there  met  together  a  series 
of  circumstances  which  increased  to  the  utmost  extent  this 
dependence  of  the  Government  upon  the  intentions  of  Parlia- 
ment.   Of  these  the  mention  of  the  following  will  suffice  : — 

Whilst  the  existence  of  a  standing  army  was  dependent  in 
all  its  needs  of  resources  and  legal  conditions  upon  the 
annual,  perfectly  free  consent  of  Parliament,  no  king  of 
England  could  any  longer  dispense  with  this  military  force, 
whether  for  retaining  the  hold  over  Ireland,  or  for  maintain- 
ing the  position  of  the  country  in  Europe,  or  yet  that  of  the 
empire  which  had  spread  itself  throughout  every  quarter  of 
the  world. 

Further,  the  determination  by  statute  of  the  whole  of  the 
internal  administrative  law  which  had  gradually  increased  in 


expenditure  hai  not  been  proTided  by 
law),  is  subjected  to  the  control  of  the 
Lower  House.  The  destructive  plans 
of  James  II.  necessitated  the  annual 
sanctioning  of  the  standing  army  by 
a  mutiny  biU.  The  serious  abuses  of 
the  administration  at  last  caused  the 
boundary  between  legislation  and  ad- 
ministration to  be  drawn  in  this  way, 
that  eyerjrthlng  partaking  of  the 
character  of  an  incident  money  biU, 
or  an  encroachihent  upon  property,  or 
an  exception  from  the  oonmion  law 
falls  within  the  province  of  private 
and  local  bills,  and  thus  into  the 
sphere  of  Parliament  But  as  finally 
here  was  not  one  of  the  royal  rights 
that  had  not  been  abused  by  the 
Stuarts,  those  laws  took  away  the 
whole  of  the  movable  part  (^  the 
powers  of  Government  wmoh  stiU  lay 


in  the  King  in  council.  It  was  only 
the  experiences  of  three  such  genera- 
tions that  left  behind  the  conviction 
that  a  party  government  proceeding 
from  the  ranks  of  the  ruling  class  in 
this  country  offered  more  guarantee 
for  a  strong  and  just  rule,  and  less 
danger  to  liberty  than  the  old  method 
of  government  by  **  King  in  council." 
The  main  point  did  not  consist  in 
formal  institutions  (which  can  readily 
be  imitated)  but  in  dynamic  forces  in 
the  life  of  Uie  nation.  When  nations 
cease  to  believe  in  dynasties  capable  of 
governing  them,  disbelief  in  classes, 
parties,  and  party  men,  capable  of  doing 
so,  ensues,  miilst  aU  monarohioai 
forms  and  notions  were  retained,  this 
belief  moved  the  centre  of  the  State 
from  the  council  to  the  House  of 
Commons, 
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an  nnusnal  degree^  called  for  new  statutea  from  year  to  year, 
and  rendered  private  and  local  acts  necessary  for  the  smallest 
change  in  the  administrative  rales — acts  for  which  the  consent 
of  Parliament  was  requisite,  whilst  under  the  normal  con- 
stitution the  ordaining  power  of  the  Government,  the  grant 
of  corporative  rights,  etc.,  had  sufficed  for  the  current  needs. 

And  if,  further,  the  normal  right  of  the  Parliaments  to  vote 
taxes  was  in  itself  compatible  with  the  maintenance  of  the 
royal  prerogative,  the  Continental  wars  of  England,  and  later 
the  American  war,  and  still  more  the  gigantic  struggle  mHi 
the  French  Revolution,  demanded  such  imheard-of  resources 
and  loans  for  the  State,  that  even  in  the  former  State  of 
the  constitution,  the  monarchy,  pro  tempore,  would  have  eome 
into  an  unusual  state  of  dependence  upon  the  tax-voting 
Lower  House. 

With  an  empire  in  such  a  critical  state,  it  was  only  too  soon 
perceptible  that  no  royal  council  was  any  longer  capable  of 
conducting  the  business  of  government  even  for  a  single  year 
if  in  antagonism  with  the  Parliament ;  the  resulting — 

III.  Relation  of  the  Cabinet  to  the  Parliament  appears  for 
these  reasons  to  be  practically  necessary  as  a  continuons 
understanding  between  the  Government  for  the  time  being 
and  the  "  supreme  council "  of  the  King  in  Parliament,  which 
latter  from  its  very  nature,  could  only  take  an  informal  con* 
fidential  shape,  so  far  as  the  initiative  of  Government  measures 
teas  concerned. 

This  new  relation  was  necessitated  by  the  now  unavoidable 
dependence  of  every  administration  upon  Parliament,  especially 
in  financial  matters.  Dependence  upon  Parliament,  however, 
means  dependence  upon  the  majority  in  the  Houses,  that  i8> 
upon  the  parties  for  the  time  being  predominating  in  it. 

The  more  difficult  it  was  to  carry  through  new  laws  and 
measures  in  the  great  representative  body  of  the  realm,  the 
more  necessary  did  it  become  to  undertake  the  task  of  carrying 
them  through  only  by  the  agency  of  compact  parties,  under 
the  advice  and  co-operation  of  their  most  able  leaders,  b 
spite  of  the  counter-endeavours  of  the  Grown,  the  system  of 
party  government  accordingly  came  more  and  more  into 
\Gogue,  and  in  the  continual  fresh  and  more  critical  situations, 
there  remained  at  last  no  choice  but  to  commit  the  condact  of 
the  affairs  of  State  immediately  to  the  leaders  of  the  most 
strongly  organized  party. 

The  principal  danger  that  attended  such  party  governments 
in  former  generations  was  removed  by  the  present  form  of 
administrative  law;  party  government  was  not  developed 
Until  the  whole  of  the  internal  government  of  the  country 
had  been  rendered   independent  of   the  prineiples  of  the 
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dominant  party.  A  Whig  and  a  Tory  ministry  meant  under 
these  conditions  only  new  schemes  of  bills,  new  financial 
measures,  and  a  new  line  of  foreign  policy ;  whilst  the  judicial, 
police,  financial,  military,  and  ecclesiastical  government  kept 
on  its  established  customary  course. 

Thus,  after  a  century,  the  place  of  the  '^ confidential  men'' 
in  the  cabinets  of  the  Stuarts,  was  taken  by  the  ''confidential 
men"  of  Parliament  in  the  ministry  (the  cabinet  in  the 
modem  sense).  In  the  first  generation  of  the  period  these 
were  almost  entirely  nobles  of  the  Upper  House,  because 
(in  consequence  of  the  Bevolution)  the  dominating  influence 
of  great  noble  families  preponderated  in  the  Lower  House 
also.  But  later,  with  the  increasing  competition  of  the 
principal  debaters  in  the  Lower  House,  the  ruling  class  upon 
its  broader  basis  began  to  be  more  independent  in  the  money- 
voting  body  (as  was  the  case  at  the  time  of  the  Restoration), 
yet  still  decisively  influenced  by  old  and  powerful  family  con- 
nections, such  as  are  generally  formed  of  a  fixed  and  secure 
olass-predominance. 

Li  consequence  of  the  abnormally  increased  pecuniary  needs 
of  the  country  under  George  III.  the  central  power  in  the 
State  had  unmistakably  faJlen  into  the  Lower  House,  and 
for  a  century  past  in  England  the  only  fear  has  been  not  of  an 
abuse  of  the  executive  power  as  against  the  majority,  but  of 
an  abuse  of  the  executive  power  by  the  majority.  The  Parlia- 
ment, and  especially  the  House  of  Commons,  instead  of  con- 
trolling the  government  of  the  State,  and  caUing  ministers 
to  account,  has,  in  an  increasing  degree,  itself  become  the 
ruling  body.  Its  majority  no  longer  merely  controls  the 
central  government,  but  even  designates  the  rulers  them- 
selves. The  legal  responsibility  retires  before  a  "  political " 
responsibility,  that  is,  before  a  system  of  change  of  ministry 
dependent  on  the  relations  of  parties  in  the  Lower  House.*** 

The  rapid  alternation  of  these  party  ministries  is  not  owing 
to  a  general ''  constitutional "  principle,  but  once  again  to  the 
pecuhar  position  of  the  British  empire.  There  have  been, 
since  the  commencement  of  the  parliamentary  method  of 
government,  only  a  few  epochs,  in  which  a  permanent  policy 
has  been  clearly  and  fixedly  laid  down  for  a  government :  the 
epoch  of  the  consolidation  of  party  government  under  the 


Herein  alio  the  qnefltion  Ib  one 
of  A  ohange  in  the  relations  of  power. 
In  the  transition  to  the  new  method 
of  government  impeachments  weie 
Immght  in  the  first  generation  after 
the  revolntion  against  the  highest 
eerrants  of  the  Grown  in  fifteen  oases, 
hut   «inee  that  time  only  in  a  few 


isolated  Instances ;  for  since  that  time, 
owing  to  the  chanjj^  in  the  position  of 
the  ministrj,  a  direct  abuse  of  the 
execntive  power  was  almost  impossible, 
and  the  temptation  to  snch  abuse  was, 
in  face  of  a  predominating  minority  in 
Parliament,  very  small. 
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House  of  Hanover  (Walpole's  ministry),  and  the  stmg^e 
against  the  French  revolution  and  the  Napoleonic  hegemony 
(Pitt's  ministry).  But  as  a  rule  the  position  of  the  BritiBh 
empire  throughout  the  world  in  its  great  changes  of*  political 
and  commercial  relations  to  foreign  countries,  and  to  the 
colonies,  as  well  as  the  very  heterogeneous  composition  of  the 
elements  of  the  empire,  necessitated  such  a  frequent  change 
of  measures,  that  the  laboriously  settled  programmes  of  party 
leaders  and  parties  could  not  suffice  for  the  new  position  of 
affairs.  A  short  continuance  of  the  ministries  in  power  was 
accordingly  the  rule  even  in  the  eighteenth  century.  At  every 
fresh  change,  however,  the  experience  was  repeated  that  the 
necessary  unity  of  action  could  only  be  attained  if  the  ministry 
in  office  was  composed  of  men  who  were  agreed  in  principle 
as  to  the  chief  measures  to  be  adopted  by  the  ministry,  and 
who  on  these  points  already  conmianded,  or  had  the  means 
to  command,  a  majority  in  both  Houses. 

In  no  one  of  these  stages  of  development  did  the  new 
method  of  government  depend  upon  law,  but  everywhere  upon 
a  tacit  understanding  between  the  leading  statesmen  and  the 
opposition,  that  is,  upon  the  acknowledgment  that  a  govern- 
ment of  Great  Britain  by  both  Houses  of  Parliament  could 
only  be  carried  on  upon  these  lines. 


NoTB  TO  Ghaftxr  LUI. — ^Whether 
government  by  a  cabinet  is  CfnutitU' 
twnal  or  unconstitutional  has  been 
the  subject  of  political  controver- 
sies.  A  careful  examination  of  the 
question  is  to  be  found  in  Hallam, 
''Const  Hist/'  iii  c.  xy.  It  is  true 
that  no  English  law  recognizes  a 
cabinet  as  a  constitutional  hodj,  that 
the  members,  as  members  of  such 
cabinet,  have  no  legal  rights  or  duties 
whatsoever,  but  Bolelv  as  members  of 
the  Priyy  Council.  The  existence  of  a 
cabinet  is  declared  by  no  official  act, 
and  its  members  are  not  made  known 
to  the  public,  to  the  authorities  in  the 
State,  or  to  Parliament.  Blackstone 
and  De  Lolme,  in  their  treatises,  do  not 
even  mention  the  name  **  cabinet."  It 
is  also  true,  that  the  responsibility  of 
the  ministers  is  in  some  measure 
relieved  by  the  formlessness  of  this 
council  of  ministers,  of  whose  proceed- 
ings no  official  record  is  wont  to  be 
kept.  A  legal  rule,  as  to  what  members, 
how  many  members,  and  with  what 
forms  are  to  be  summoned  to  the  council, 
had  never  existed,  and  from  the  nature 
of  the  case  could  not  well  be  prescribed 
for  a  IMvy  Council  of  the  Kin^.  The 
gradations  of  the  signet,  the  pnvy  seal, 


and  the  great  seal  necessitate  that  a 
person  can  never  be  wanting  to  bear 
the  political  responsibility.  From  the 
nature  of  the  case  the  present  form  of 
transaction  between  a  ministry  and  the 
majoritiesoftwoHousesofParliamentas 
to  tiie  initiative  in  government  measures 
could  be  as  little  fixed  by  law  as  the 
forms  of  negotiation  with  foreign  powen 
as  to  alliances  and  tieatiea  of  peace. 
This  form  of  government  would  cer- 
tainly be  liable  to  the  severest  eemnnes 
if  the  exercise  of  the  existing  pnblie 
law  (as  on  the  Continent)  were  oepen- 
dent  in  any  manner  upon  such  ine- 
sponsible  meetings  of  party  men.  But 
the  entirely  different  position  of  the 
administrative  law  gives  to  the  ques- 
tion for  England  a  totaUy  different 
aspect  from  that  for  a  ministry  of  the 
continental  states.  In  spite  of  the 
cabinet  the  government  remains  a 
government  by  law,  protected  against 
the  danger  of  a  party  administration. 
WiUiam  the  Third's  resLstance  at  fini 
to  the  formation  of  party  ministries 
was  verv  conceivably  due  to  the  feel- 
ings and  the  traditions  of  the  monarchy. 
But  he  himself  in  the  course  of  time 
became  convinced  that  the  initiatiTe  of 
new  measures  in  this  State  could  ooJIy 
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proceed  from  party  ministries  essen- 
tially  united  in  their  intentions,  and 
with  a  united  scheme  of  action.  He 
tacitly  permitted  that  only  active 
members  and  a  few  other  members  of 
their  confidence  should  be  summoned 
pro  forma  to  the  sittings  of  the  Privy 
Council,  and  in  like  manner  the  oppo- 
sition conceded  the  point.  Since  that 
time  the  practice  has  been  observed 
which  silently  excluded  the  non-con« 
fldential  members  from  the  delibera- 
tions  of  the  council.  Once  more,  at 
the  deatl^bed  of  Queen  Anne,  was  the 
old  constitution  in  some  measure  re- 
yived.  Bolingbroke  and  his  adherents 
in  the  cabinet  had  already  resolved 
upon  the  succession  of  the  Stuarts, 
when  the  Dukes  of  Argyle  and  Somer- 
set suddenly  made  theur  appearance  in 
the  coimcil  chamber,  took  their  places, 
and  declared  that  in  view  of  the  dan- 
gerous state  of  the  Queen,  although 
not  specially  summoned,  they  offered 
their  assistance.  Thev  proposed^  that 
the  royal  physicians  be  heard,  upon 
whose  report  it  was  resolved  at  once 
to  appoint  to  the  office  of  Lord  of  the 


Treasury,  and  to  propose  to  her  Majesty 
the  Duke  of  Shrewsbury  in  that  capa- 
city. Here  was  again  an  open  place 
left  for  the  latent  powers  of  the  King 
in  counclL  On  George  the  First's 
accession  the  Privy  Council  was  dis- 
solved, and  a  new  one  formed  of  thirty- 
three  members;  but  it  was  again  re- 
solved that  only  eight  members  should 
belong  to  the  cabinet  (Nottingham, 
Sunderland,  Somers,  Halifax,  Towns- 
hend,  Stanhope,  the  Lord  Chancellor, 
and  Marlborough).  Since  then  the 
number  of  the  nominal  members  of 
the  council  has  steadily  increased  by 
members  of  former  ministries  and  the 
honorary  Privy  Councillors  beiiis 
habitually  continued  in  the  list,  and 
also  re-confirmed  after  the  accession  of 
a  new  sovereign,  so  that  at  the  present 
day  the  list  contains  more  than  two 
hundred  persons,  among  whom  a  cor- 
porate discharge  of  business  would  be 
practically  impossible.  As  to  the  func- 
tions of  the  Privy  Council  as  they  are 
now,  and  its  divisions,  cf.  Gneist, 
'*  Englisches  Yerwaltungsrecht,"  vol. 
ii,  pp.  726-761. 


CHAPTER  LIV. 


"^^t  3t00olut(on  of  tj^e  CEfttat  <&Vkt%—W^t  transition 
to  tj^e  imo))inn  iRAinisterial  SbB^t^^n, 

A  FUBTHEB  consequence  of  the  transformation  of  the  Privy 
Conncil  into  a  movable  cabinet  was  the  slowly  but  steadily 
progressing  absorption  of  the  historical  great  offices  into  the 
modem  syatem  of  a  ministerial  administration,  which  becomes 
more  and  more  bureaucratic  in  its  character,  and  whioh^ 
besides  the  minister,  generally  receives  from  the  Upper  or  the 
Lower  House  one  or  two  members  of  Parliament  as  represen- 
tatives of  the  department. 

The  cabinet  was  at  first  formed  almost  exclusively  of  mem- 
bers of  high  nobility.  The  predominating  regard  paid  to  the 
Upper  House  was  not  only  rendered  requisite  by  the  necessity 
of  its  consent  to  every  important  measure,  but  also  in  an  even 

freater  degree  by  the  increased  influence  of  the  great  families 
uring  the  revolutionary  period,  families,  themselves  the  heads 
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of  the  ruling  class,  who  by  their  mntnal  connections  and  local 
influence  in  the  county  and  borough  towns,  represented  the 
most  compact  power  in  the  State.  Gradually,  however,  tiie 
necessary  consideration  due  to  the  body  of  the  Lower  House 
asserted  itself,  and  Walpole,  who  was  at  first  only  appointed 
paymaster-general,  obtained  after  1721  even  the  leadership 
of  the  cabinet.  From  that  time  forth  it  became  the  cnstom  to 
give  certain  principal  debaters  a  seat  in  the  cabinet,  and  now 
a  system  of  the  distribution  of  the  offices  was  formed 
generally  on  the  foUowing  lines  : — 

The  court  officer  are  still  engrossed  by  the  headv  of  noble 
families,  or  their  relations  ;  without  any  direct  share,  indeed, 
in  the  conduct  of  business,  but  with  a  high  honorary  rank, 
considerable  salaries,  and  an  assured  influence  at  court. 

The  great  ofUe%  of  StcUe  always  fall  to  a  great  extent  to 
the  noble  members  of  the  dominant  party,  who  have  also  in- 
fluence in  Parliament,  special  regard  being  paid  to  the  party 
relations  of  the  Lower  House ;  for  this  reason,  in  the  eighteenth 
century,  a  considerable  number  of  ministerial  offices  are  also 
given  to  members  of  the  Lower  House,  who  do  not  belong  to 
the  peerage. 

A  change  of  ministry  is  followed,  according  to  party  usage, 
by  changes  in  the  representative  court  offices,  in  the  under 
secretaryships,  and  in  some  subordinate  offices  (altogether 
about  half  a  hundred),  whilst  in  the  permanent  service,  only 
those  offices  which  become  vacant  in  the  course  of  the  period 
of  the  administration  fall  to  the  patronage  of  the  ministry  and 
its  friends.* 

The  arrangement  in  detail  was  carried  out  according  to  a 
gradually  established  practice  by  the  leader  of  the  party, 
authorized  by  the  Crown,  due  regard  being  naturally  paid  to 
the  merits  of  rising  members ;  firstly,  to  merits  in  parlia- 
mentary debate,  and  secondarily,  also  to  merits  in  administra- 
tion. Since  the  share  of  the  members  of  the  Lower  House 
has  increased,  a  homo  novus  occurs  now  and  then  among  the 
leaders  of  the  party.  In  order,  however,  to  give  greater 
elasticity  and  solidarity  to  the  cabinet,  an  important  change 
was  seen  to  be  necessary — ^viz.  the  dissolution  of  the  old 
great  offices; — ^which  necessitates  once  more  a  reference  to 
the  offices  of  the  Privy  Council  in  its  old  organization. 

*  The  formation  of  the  ministerial  paratively    nnneoeasazy   offices    irith 

department   is   only  touched    on   by  nigh  salaries  were  retained  and  vsmoas 

Blackstone  and  his  commentators,  with  new  ones  created,  to  draw  the  membeis 

relation  to  the  statutes  passed  with  of  the  Upper  and  Lower  House  into  die 

reference  to  it,  which  give  no  picture  temporary  administration  and  into  its 

of  the  true  administration.     The  oen-  int^ests.    To  ohaiaoterixe  the  method 

tral  administration  was  even  in  the  of  this  central  admiuistration  I  add  in 

eighteenth  century  exceedingly  com-  the  following  notes  certain  dates  firam 

plicated.    A  number  of  old  and  com-  the  middle  of  the  period  (1755). 
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1.  ¥a  the  Lord  Chancellor  have  been  delegated  numerous 
other  poTvevft^in  addition  to  his  original  functions.  He  can, 
therefore,  of  coun^  only  personally  administer  his  judiciid 
office  in  the  most  important  cases.  Beside  him,  the  Master 
of  the  Bolls  holds  a  sepanjie  court  as  Vice-chancellor;  his 
Masters  in  Chancery  become  counsellors  making  reports  upon 
the  higher  judicial  and  official  bufliiiess.  Tiie  rest  of  the 
enormous  mass  of  business  is  carried  on  as  usual  in  permanent 
offices.  The  Lord  Chancellors,  who  go  o»t  of  office  with  the 
parties,  exercise,  as  such,  no  important  influence  upon  the 
administration,  but  they  haye  the  patronage  of  a  very  large 
number  of  highly  paid  offices.  (1) 

2.  The  Lord  Treasurer  in  the  eighteenth  century  appears  as 
a  rule  the  leading  Minister  of  State.  As  the  Lower  House 
disposes  of  the  national  purse,  a  strong  representation  of  the 
commoners  was  necessary  in  this  department.  Since  George 
I.,  therefore,  the  powers  ol  the  Lord  Treasurer  were  made  over 
to  a  body,  consisting  of — 

(1)  A  First  Lord  Commissioner^  either  a  peer  or  a  commoner. 

(2)  Three  orfovr  Junior  Lords;  among  them,  if  possible,  a 
Scotch  and  an  Ldsh  member. 

(8)  The  Chancellor  of  the  Exchequer^  who  is  the  second 
principal  member  of  the  commission,  and  always  a  member  of 
the  Lower  House.  This  constitution  of  the  central  depart- 
ments as  a  board  is,  however,  now  merely  a  nucleus  for  the 
formation  of  a  number  of  higher  offices.  The  First  Lord  has 
as  a  rule,  as  presiding  minister,  the  general  control  of  the 
administration,  without  any  special  connection  with  the 
financial  department.  The  Jimior  Lords  are  confidential 
men  selected  from  Parliament,  who  confine  themselves  to 
counter-signing  important  decrees.  The  head  of  the  finance 
department  is  the  Chancellor  of  the  Exchequer  alone.  If 
the  Premier  (First  Lord  of  the  Treasury)  is  a  member  of 
the  Lower  House,  he  can  be  at  the  same  time  Chancellor  of 
the  Exchequer;  if  he  is  a  peer,  the  offices  are  always  distinct.(2) 


(1)  The  department  of  the  Lord 
ChanceUor  with  its  permanent  boreans 
18  scarcely  materially  altered  by  a 
change  of  party  ministries.  It  is  greatly 
to  the  hononr  of  the  ruling  class,  and 
of  the  legal  profession,  that  this  great 
Chancellor  has  always  preserved  the 
spirit  of  jndidal  administration.  Out 
of  regard  to  the  Upner  House,  in  which 
he  presides,  the  tx)rd  OhajiceUor  is 
now  always  raised  to  the  hereditary 
peerage.  At  times  this  office  also  is 
put  into  commission,  and  then  a  com- 
missionary  speaker  of  the  Upper  House 
is  appointed.    The  great  **  Court  of  the 


Lord  Chancellor"  consisted  in  1755  of 
the  Lord  Chancellor,  the  Earl  of  Hard- 
wicke  (at  a  salary  of  £2100  and  fees ; 
together  more  than  £7000),  the  Master 
of  the  Rolls,  twelve  masters  in  Chan- 
cery, a  principal  registrar,  the  Duke  of 
St.  Albans,  with  two  deputies,  the 
clerk  of  the  hanaper  (the  Duke  of 
Chandoe)  and  deputies,  etc.  (more 
than  one  hundred  officials  in  permanent 
service).  The  Duchy  of  Lancaster  con- 
tains an  imitation  of  the  Chanoery  on 
a  small  scale,  altogether  about  thirty 
sinecures. 
(2)  The  department  of  the  Treasury 
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8,  The  Lord  President  of  the  Council  loses  with  the  council 
his  former  importance.  His  office  is  an  honorary  one,  like 
that  of  a  minister  without  a  portfolio,  and  of  itself  is  of  no 
decisive  influence  upon  State  business. 

4.  The  Lord  Privy  Seal  seals  the  orders  or  warrants  for  the 
great  seal,  and  accordingly  is  a  controller  of  the  ministerial 
course  of  business,  without  a  separate  administrative  depart- 
ment. 

5.  The  Lord  Chamberlain's  functions  are  those  of  superinten- 
dent and  censor  of  theatres. 

6.  The  office  of  Lord  High  Constable  has  ceased  to  exist. 

7.  The  Earl  Marshal  is  head  of  the  Herald's  Office. 

8.  The  office  of  the  Lord  High  Admiral  has  resigned  its 
judicial  business  to  the  Court  of  Admiralty ;  for  the  admini- 
strative control,  an  Admiralty  Office  has  been  formed,  con- 
sisting of  a  First  Lord  of  the  Admiralty,  and  six  Junior  Lords 
with  a  deliberative  vote ;  all  of  whom  go  out  of  office  with  the 
ministry.  (S) 

9.  10.  The  Lord  High  Steward  as  active  chief,  and  the 
Lord  Chamberlain  for  the  court  department  of  the  wardrobe, 
chaplains,  physicians,  etc.,  belong  entirely  to  the  royal  house- 
hold. 

11.  The  Ordnance  Ojffice  has  consisted  unchanged  since 
Charles  the  Second's  time,  of  the  Master  of  the  Ordnance, 


includes,  as  a  rule,  the  Prime  Minister, 
First  Lord  of  the  Treasury,  and  the 
GhanoeUor  of  the  Exchequer,  in  the 
capacity  of  minister  of  finance.    The 
old  Exchequer  still  continues  as  a  veir 
cumbrous  genetul  financial  control  with 
numerous   offices,   which  are  now  in 
great  measure  sinecures  for  members 
of  Parliament,  and   in  part  edso  are 
feudal  hereditary  offices.    In  the  year 
1755  the  Treasury  consisted  of  a  Pint 
Lord,  the  Duke  of  Newcastle  (£8000), 
three  Junior  Lords  (^the  Earl  of  Darling- 
ton, Viscount  Dupplin,  B.  NugentX 
and  the  ChanceUor  of  the  Jixchequer 
(Legge;.      The  Exchequer  consisted 
of  the  auditor  (the  Earl  of  Lincoln), 
the  clerk  of  the  peUe  (Sir  Edward  Wal- 
pole),  the  four  tellers  (the  Earl  of  Mac- 
clesfield, Hon.  T.  Townshend,  Viscount 
Royston,  and  H.  Walpole),  each  with 
a  deputy;  the  tioo  ehaniierlains^  Sir 
S.  Stewart,  and  Sir  W.  Ashburnham, 
each  with  a  deputy  ;  several  officers  of 
the  Exchequer  department,  the  usher 
of  the  Exchequer  (H.   Walpole),    pay- 
masters, and  so  on.    In  the  year  1780 
the  auditor  of  the  Exchequer  received 
as    pay   £14,060,    each   of  the    four 
tellers  £7038,  the  clerk  of  the  pells 


£7597.  To  the  aooowzt  side  belong 
twelve  for  the  meet  part  very  anoieDt 
offices.  Still  more  numerous  are  the 
independently  formed  under-depait- 
mentsof  the  Treasury ;  the  upper  custom 
office,  the  general  excise  office,  the  salt 
commission,  stamp  office,  land-tax 
commission,  general  post-office,  and 
mint.  0^'tain  heads  of  the  under 
departments  (such  as  the  department 
of  the  demesnes  and  forests,  and  the 
board  of  works)  received  occasionally 
a  seat  in  the  cabinet.  Including  the 
under  departments,  the  whole  staff  was 
so  enormous,  that  the  Treasury  alone 
included  about  half  of  the  whole  oivil 
service. 

(3)  The  Admiralty  Department  oon- 
sisted  in  1755  of  seven  lords  com- 
missioners (£1000).  To  this  depart- 
ment belongs  a  list  of  six  adminds, 
nine  vice-admirals,  six  rear-admirals, 
and  237  captains.  The  Navy  Oom- 
mission  consisted  of  a  oomptioUer  of 
the  navy,  nine  higher  officials,  and 
thirteen  local  boards  for  the. arsenals; 
the  victualling  department  of  the  navy 
consisted  of  seven  ooromissionerB,  the 
treasurer  of  the  navy,  etc 
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and  five  members^  asnally  of  Parliament^  all  changing  ^nth 
the  ministry.  (4) 

Still  retaining  their  names,  titles,  pay  and  fees,  four  chief 
departments  of  State  have  sprung  from  the  old  great  offices. 

(1)  A  principal  Department  of  State  and  Finance. 

(2^  A  Department  of  the  Lord  Chancellor, 

(8)  An  Admiralty. 

(4;  An  Ordnance  Department. 

To  these  departments  are  added  others,  which  are  formed 
by  dividing  the  department  of  the  Secretary  of  State.    From 
the  originsd  position  of  a  cabinet-councillor,  the  Secretary  of 
State  came  to  conduct  correspondence  in  the  name  of  the 
King  with  the  local  boards  touching  measures  of  internal 
government  and  police,  and  to  correspond  with  foreign  envoys 
and  foreign  cabinets, — functions  which,  in  consequence  of  the 
altered  position  of  the  cabinet,  were  inseparable  from  parlia- 
mentary party  government.    Immediately  after  the  Bevolution, 
the  Secretaryship  of  State,  as    an  important  office   for   a 
high  peer  belonging  to  the  dominant  party,  was  divided  be< 
tween  a  first  and  second  secretary.    Under  George  I.  the  first 
Secretary  of  State,  Lord  Townsbend,  was  even  regarded  as 
Prime  Minister.    After  the  union  with   Scotland,   a  third 
Secretary  of  State  was  appointed,  for  Scottish  affairs;  but 
his  office  was  abolished  after  1746.    In  the  j^ear  1768  a  third 
Secretary  of  State  was  created  for  the  American  colonies,  but 
his  office  was  abolished  in  1781.    Meanwhile,  by  arrangement 
between  the  two  chief  Secretaries  of  State,  a  division  of  the 
business  was  effected,  into  a  north  and  south  department.     In 
the  year  1781  a  systematic  division  into  a  home  department 
and  a  foreign  department  was  at  last  effected.    In  the  year 
1794  the  relations  with  France  necessitated  again  the  appoint- 
ment of  a  third  Secretary  of  State,  for  war,  to  whom  in  1801 
was  entrusted  also  the  administration  of  the  colonies.    Ac- 
cordingly at  the  close  of  the  period,  out  of  the  Secretaryship 
of  State  there  had  proceeded  three  further  chief  principid 
secretaryships. 

(6)  A  Principal  Secretary  of  State  for  the  Home  Depart' 
ment.  (6) 


(4)  The  department  of  Maflter  of 
the  Oidnanoe  existed  formerly  under 
the  Duke  of  Marlborough  in  a  manner 
that  at  once  giyee  an  idea  of  the  Whig 
adminiBtration  of  those  times.  The 
duke  was  Master  of  the  Ordnance  with 
£3000  salary,  £1825  trareUing  ex- 
penses, £1000  representation  money, 
and  £2000  as  colonel  of  the  foot  ^ards 
(besides  £7000  as  plenipotentiary  of 
the  Netherlands,  £10,000  as  commander 


of  two  armies,  £10,000  as  commander  of 
the  Dutch  troops,  £15,000  percentage 
from  the  hired  f  oldiery,  £5<)00  pension ; 
the  Duchess  held  four  court  offices  and 
a  pension  together  amounting  to 
£9500).  The  military  branch  of  the 
ordnance  office  includes  a  chief  of  the 
engineers,  eight  directors,  etc.,  and  the 
whole  artillery. 

(5)  About  the  middle  of  the  eigh- 
teenth centuiy  the  Secretaryship   of 
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(6)  A  Principal  Secretary  of  State  for  the  Foreign  Depart- 
ment, to  whom  the  diplomatic  and  consular  system  was  sab- 
ordinated.  (6) 

(7)  A  Principal  Secretary  of  State  for  War  and  the  CoUmieg 
(since  1816  principally  confined  to  the  administration  of  the 
Colonies).  (7) 

Every  secretary  of  State  has  as  a  role  two  secretaries, 
who  here  receive  the  title  of  under  secretary.  But  still  the 
secretaries  of  State  in  the  eye  of  the  law  are  only  considered 
as  one  person ;  the  distribution  of  business  among  them  is, 
accordingly,  a  matter  of  administrative  arrangement. 

In  the  nineteenth  century,  I  may  say  at  once,  this  process 
has  been  continued  by  the  further  division  of  the  Secretary- 
ship of  State,  and  by  tiie  formation  of  central  boards  for  new 
branches  of  a  newly  organized  administration  by  parliamentary 
legislation  (parliamentary  boards).  There  have  been  added 
in  particular— 

(8)  A  Secretary  for  War  who  combines  the  old  ordnance 
office  and  sundry  under  departments  in  a  single  ministerial 
department. 

(9)  A  Secretary  of  State  for  India,  after  the  older  controlling 


State  BtOl  formB  a  whole  in  the  seoBe 
that  the  geographical  diviBion  pre* 
dominates,  and  the  division  of  husineas 
iB  subordinate.  To  the  northern  depart- 
ment belong  nine  envoys  and  minifiters 
plenipotentiarj,  to  the  soathem  depart- 
ment a  like  number,  added  to  uiese 
twenty-five  consuls,  twenty  agents  for 
the  colonies,  etc.  The  pay  of  a  Secre- 
tary of  State  was  in  1795  fixed  at 
£6000,  whilst  under  Elizabeth  it  had 
only  amounted  to  £100  with  free  table. 
Since  the  systematic  separation  of  the 
Secretaryship  of  State  for  the  Home 
Department  and  for  Foreign  Affiiirs, 
since  1782,  the  home  department  con- 
sists in  a  very  simple  form  of  the  Prinoi* 
pal  Secretary,  two  under  Secretaries  of 
State  and  a  moderate  staff  of  clerks. 
Connected  with  it  is  a  series  of  func- 
tions concerning  the  administration  of 
penal  justice,  which  with  us  in  Ger- 
many are  assigned  to  the  ministry  of 
justice,  whilst  in  England  the  office  of 
Lord  Chancellor  is  essentially  confined 
to  the  province  of  civil  justice.  By 
being  combined  with  the  home  depart- 
ment, criminal  prosecutions  and  the 
carrying  out  of  the  sentence  of  the  law 
especially  gained  a  more  elastic  form. 

(6)  The  foreign  department  consisted 
since  1782  likewise  of  one  Principal 
Secretary,  two  under  secretaries,  etc. 


(7)  The  department  of  Secretary  for 
the  Colonies  and  War  was  so  consti- 
tuted, that  sometimes  the  colonies  were 
the  chief,  and  the  war  administration 
the  secondary  department,  and  some- 
times mm  vera.  To  the  colonial  depart- 
ment belonged,  in  1755,  an  Auaitor- 
Gteneral  of  the  Plantations  (H.WalpoIeX 
twenty-one  governors  with  vioe-goyem- 
ors,  commanding  officers,  judges,  and 
attomies-genend.  The  paid  army  was 
in  1755  under  two  civil  cniefs  of  second 
grade,  the  Secretary  at  War,  and  the 
Paymaster-OeneraL  The  Secretary  at 
War  (Hen^  Fox),  and  the  Paymaster- 
General  (W.  Pitt),  form  together  the 
p;eneral  department  of  war.  Here  as 
in  all  administrations  of  public  monev 
the  salaries  were  exceedingly  high,  ana 
were  further  increased  by  the  balanoes 
which  the  officials  in  consequence  of 
long  delay  in  payments  often  retained 
in  their  hands  for  years  and  could 
make  use  ot  The  Paymaster-General, 
for  instance,  in  1781  had  £3061  salarr, 
but  his  balances  for  the  twelve  preced- 
ing years  amounted  to  £558,898.  The 
chief  clerk  had  £i60,  which  by  fees 
rose  to  £7159.  A  survey  for  this 
time  is  given  by  Geisler,  ^  Gesohiohtd 
Grossbrittanischen  der  Kriegsmaoht  * 
(1784). 
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office  for  the  govemment  of  India  had  developed  into  a  bureau- 
cratic ministerial  department. 

(10)  A  Chief  Secretary  of  State  for  Ireland. 

From  an  extension  of  the  poor  office  in  our  own  day  a 
central  board  has  proceeded  for  the  modem  system  of  local 
administration  by  district  boards  (Local  Government  Board). 
Under  the  name  of  committees  of  the  Privy  Council,  a  Minister 
for  Trade  and  a  Minister  of  National  Education  have  been 
created.  All  new  formations^  however,  follow  the  bureau- 
cratic system  of  departments.  According  to  the  arrangement 
of  the  cabinet  for  the  time  being,  moreover,  the  Postmaster- 
General,  the  Paymaster-General,  the  Chancellor  of  the  Duchy 
of  Lancaster,  and  other  officials  of  the  second  order  can  be 
favoured  with  a  seat  in  the  cabinet,  and  be  also  made 
members  of  the  cabinet  without  portfolios,  so  that  in  the  last 
century  the  number  of  members  with  a  voice  in  the  cabinet 
fluctuates  between  10  and  17>  and  as  a  rule  between  12  and 
15.  As  well  with  regard  to  an  easier  arrangement  in  distri- 
buting the  places  in  the  ministry,  as  also  with  regard  to  the 
necessity  of  giving  an  elastic  form  to  the  ministerial  adminis- 
tration in  an  era  of  reforms,  the  determining  of  the  com- 
petence of  the  central  boards  by  law  has  been  avoided  as 
much  as  possible,  the  distribution  of  business  among  all 
*' secretaries  of  State"  being  rather  regarded  as  a  matter 
purely  of  internal  administration ;  and  in  other  respects  also 
a  definition  of  the  department  by  the  legislature  has  been 
avoided  as  much  as  possible.** 

**  This  qnestioD  of  oooBtitutioiml      oiaUy  treated  by  Gneist,  **  Gesetz  and 
law,  which  haa  been  the  object  of  mnoh      Budget  **  (1879.    Abhandlung,  ii.). 
diBcnarioD  in  Germany,  has  been  tpe- 
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CHAPTER  LV, 

^i)e  Jpormation  of  ^arltamentarg  potties* 

As  the  dependence  of  the  central  Government  upon  Parliament 
has  led  in  logical  consistency  to  changes  of  ministries,  so 
also  the  ascendancy  of  the  Lower  House  led  to  the  fixed 
organization  of  two  parliamentary  parties,  which  have  since 
the  beginning  of  this  epoch  alternately  taken  the  reins  of 
Goyemment,  the  coalition  ministries  formed  of  both  parties 
each  time  representing  only  a  short  period. 

This  party  formation  is  the  expression  of  the  fixed  political 
and  social  order,  as  it  had  now  become  perfected.  It  pre- 
supposes a  constitution  recognized  by  all  parties,  the  uncon- 
tested position  of  a  ruling  class,  and  the  internal  harmony 
in  the  intermediate  links  of  local  Government,  as  well  ba  the 
blending  of  the  executive  power  with  an  ecclesiastical  system 
recognized  as  a  national  Church.  So  soon  as  this  unity  m 
head  and  limbs  has  been  attained,  the  fundamental  conceptions 
of  the  State  appear  in  the  simplest  possible  form  as  two  parties. 

The  philosophical  ideals  of  a  perfect  political  system, 
which  without  party  strife  shall  unite  together  the  natural 
diversities  of  a  popular  will  to  a  one-minded  and  undivided 
will — be  it  republic  or  monarchy,  democracy  or  aristocracy — 
are  based  on  a  misconception  of  human  nature.  Man,  as  a 
sentient  animal,  with  his  various  necessities,  is  at  all  times 
and  in  all  places  dependent  upon  the  outward  goods  of  nature, 
the  acquisition,  possession,  and  enjoyment  of  which  invariably 
forges  a  chain  of  relations  of  dependence,  which  in  innumerable 
combinations  form  the  firm  strata  of  society,  in  which  the 
individual  with  his*  family,  and  every  wider  commimity  finds 
itself  planted  and  bound  in  perpetual  conflict  with  the 
interests  of  others.  In  this  perpetual  struggle  for  existence, 
in  the  constant  endeavour  to  possess  and  to  enjoy,  to  exclude 
others  from  this  possession  and  enjoyment,  and  in  the  con- 
stant interest  in  getting  rid  of  or  diminishing  personal  depen- 
dence, and  in  consolidating  and  extending  the  dependence  of 
others,  every  nation  attains  and  asserts  the  greatest  possible 
measure  of  human  liberty  only  in  subordination  to  the  absolute 
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commands  of  a  moral  law  in  the  Church  and  of  a  fixed 
external  legal  order  in  the  State. 

After  bitter  struggles  the  English  nation  had  at  last  suc- 
ceeded in  reconciling  the  violent  antagonism  between  society. 
State,  and  Church  by  internal  perfection  of  structural  cohesion. 
But  that  which  had  been  thus  united  was  and  remained  a 
twofold  organism,  built  up  of  political  and  social  elements, 
in  the  whole  as  in  part,  and  therefore  in  as  constant  movement 
as  the  life  of  the  individual,  and  on  that  very  account  the 
subject  of  a  double  conception  and  double  direction  of  effort, 
according  as  the  State  is  looked  at  from  above  or  from 
below,  according  as  the  necessary  unity  of  the  political  will, 
or  the  free  will  of  the  individual  is  taken  as  the  starting 
point,  according  as  the  sovereign  right  of  the  supreme  ruler, 
or  the  rights  and  liberties  of  the  people  are  regarded  as  the 
highest  principle  of  the  whole.  Li  the  Long  Parliament  of 
Charles  II.  the  great  parties  had  become  definitely  distinct. 
The  web  of  religious  and  political  views,  obscure  in  the 
civil  wars  and  in  the  time  of  the  Republic,  has  now  become 
disentangled  into  two  fundamental  systems,  which  since  1680 
find  their  popular  expression  in  the  party  names  of  Whigs 
and  Tories.  As  since  the  days  of  Magna  Charta,  with  the 
development  of  self-government,  of  the  Great  Council  and  of 
Parliaments,  the  English  conception  of  domestic  policy  is 
characterized  by  practically  grappling  with  its  immecuate 
tasks,  so  after  two  generations  of  conflict  between  the  ex- 
tremes of  Puritan  and  High  Church  theories,  the  pre- 
(dominating  conception  returned  to  that  realistic  tendency, 
which  conceives  of  and  formulates  political  questions  purely 
according  to  the  experiences  of  its  own  past. 

The  united  gentry  had  overcome  James  II.  The  constitu- 
tions of  Parliament,  the  county,  and  the  corporations,  as  well 
as  the  whole  legal  system  of  the  country,  was  declared  to 
be  inviolable  by  royal  prerogative.  The  mutuality  of  the 
relation  of  rights  and  duties  between  the  people  and  the 
Crown  had,  owing  to  the  open  breach  of  it  on  one  side,  again 
come  to  be  clearly  understood,  and  enforced  as  an  ''  original 
contract"  between  King  and  people.  The  inviolability  of 
the  popular  rights  had  even  been  sanctioned  by  the  expulsion 
of  a  dynasty,  and  the  legality  of  this  event  had  become 
a  necessary  condition  of  the  existing  constitution.  In  the 
eyes  of  the  one  party  this  appeared  to  be  the  highest  principle 
of  civil  liberty  in  the  State : — ^the  right  of  resistance  to  the 
Crown  in  the  event  of  unconstitutional  encroachments; 
resistance — ^the  watchword  of  the  Whigs. 

On  the  other  hand,  it  is  after  all  only  the  ruling  class  that 
actually  exercises  political  rights.     It  controls  the  central 
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administration  through  Parliament  and  the  comity  throagfa 
the  office  of  justice  of  the  peace.  It  needs  accordingly  a  sano* 
tioning  authority  in  order  to  command  the  obedience  of  the 
lower  classes.  The  million  does  not  regard  it  as  a  rnler  in  its 
own  right ;  it  merely  exercises  its  powers  in  the  name  of  the 
King  in  Parliament  and  the  King  in  council.  Only  as  far  as 
the  reigning  class  itself  obeys  a  moral  law,  which  is  incor- 
porated for  all  classes  alike  in  the  Church  of  England,  is  a 
moral  use  of  its  power  guaranteed ;  as  on  the  other  side  for 
the  mass  of  the  people  obedience  arises  not  so  much  from  a 
commandment  of  reason  as  from  a  feeling  of  duty  and  beUef. 
In  the  eyes  of  the  other  party  the  highest  principle  was 
''  Throne  wnd  Altar ^^  or  rather,  with  an  intentional  reversion 
of  the  words,  Chvrch  and  Crown — ^the  watchword  of  the  Tories.* 

Both  party  principles  are  reflexes  of  one  and  the  same 
condition  of  things,  linked  together  like  the  actual  State  and 
society  in  England.  They  are  the  conflicting  creeds  of  the 
Middle  Ages,  which  sxurviye  in  a  higher  development  in  these 
parties :  in  the  Tories  the  idea,  inherited  from  the  Chnreh, 
of  the  necessity  of  a  firmly  established  permanent  executive 
power  as  the  basis  of  civil  order ;  in  the  Whigs  the  confederate 
ideas  of  the  Germanic  community  as  the  basis  of  constita- 
tional  liberties.  The  political  ideas  which  in  the  Middle 
Ages  were  divided  between  imperiwm  and  sacerdotium  have 
now  become  fundamental  conceptions  within  the  political 
unity  of  the  State.  Both  parties  accordingly  recognize  each 
other,  however  far  their  ideas  concerning  the  development  of 
the  constitution  and  the  policy  of  the  administration  may 
differ. 

Under  the  names  of  Whigs  and  Tories,  throughout  the  whole 
of  the  eighteenth  century,  the  wealthy  classes  gave  the 
Government  its  policy — closely  bound  up  with  hereditary 
family  traditions  and  the  social  interests  of  the  gentry.  The 
battle  cries  of  the  parties  were  at  the  commencement  of  the 
century  still  resistance  and  non-resistance ;  then  the  Stuarts 
and  Hanover,  then  the  American  war,  and  then  the  French 
revolution.  During  the  greater  part  of  the  century  the  Whig 
Government,  with  its  recollections  of  the  encroachments  of  the 
Grown,  was  on  the  whole  in  an  ascendency ;  during  the  last 
decades  of  that  century,  when  the  obedience  of  the  lower 
classes  was  distrusted,  the  Tory  Government  decidedly  pf^ 
dominated.     But  both  parties  are  primarily  factors  of  the 

^DnrioK  the  civil  war  Cavaliers  and  Ezdufiion  Bill  Pelitionen   and  Ab- 

Boundheadfi   were   distinguiBhed ;    in  horrers ;    and  immediately   foUowisg 

the    movements    of   the    Restoration,  tl^ese,  Whigs  and  Tories,  which  wore 

Rovalists  and  Presbyterians,  the  court  first  used  as  terms  of  contempt  at  ths 

and  country  party ;  at  the  time  of  the  elections  of  1680. 
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ruling  class,  with  great  noble  families  at  their  heads.  In  the 
parliamentary  elections  a  fluctuating  majority  is  seen  in  the 
wider  circles  of  the  gentry  and  the  enfranchise  middle  classes, 
which  is  not  accidental,  but  in  visible  connection  with  neces- 
sary movements  of  the  legislation,  and  the  financial  and  foreign 
policy.  Naturally,  the  views  of  the  individual  regarding  the 
State  are  determined  by  individual  experiences  of  life  and  by 
the  general  tendencies  of  the  human  mind ;  in  this  sense  a 
Whig  or  Tory  tendency  may  be  found  in  every  social  group 
and  in  every  individual.  England's  past  has  displayed  in 
this  matter  a  two-sided  view,  in  exceedingly  rich  and  vivid 
pictures,  in  which  sometimes  fear  of  '^  un^dled  licen<$e  "  in 
the  people,  and  sometimes  fear  of  '' encroachments  "  of  the 
Government  obtained  the  upper  hand« 

The  reasons  urged  in  support  of  these  theories  are  in 
harmony  with  the  state  of  culture  of  the  times,.  The  theo- 
logical reasons,  from  the  standpoint  of  the  Episcopalians  and 
the  Puritans,  had  in  the  course  of  the  civil  war  and  the  Re- 
public become  much  secularized.  What  still  remained  of  them 
after  the  Restoration  is  less  an  expression  of  religious  convic- 
tion, than  the  affected  party  language  of  a  political  clergy. 
The  theory  then  prevailing  derives  the  system  of  political 
government  from  the  nature  of  mankind.  On  the  one  side, 
from  the  nature  of  freewill,  was  evolved  the  theory  of  ''  State 
contract,"  which  in  Locke's  system  is  an  abstraction  of  the. 
English  county  and  parliamentary  constitution ;  on  the  other 
side  a  system  of  inherited  ^^ authority"  is  derived  from  the 
feeling  of  dependence  and  from  the  necessity  of  government 
which  inevitably  results  from  the  nature  of  society.  The 
influence  of  wealth  upon  the  form  of  the  State  had  not  as 

Jet  in  England  attained  to  a  systematic  conception,  but  still 
ved  in  the  consciousness  of  the  nation  as  an  important  factor, 
after  the  experiences  of  the  constitutional  struggles.  In 
Hobbes,  the  fundamental  conception  is  clearly  abstracted  from 
the  impressions  of  the  civil  war.  This  empirically  national 
tendency  has,  since  the  seventeenth  century,  given  both 
parties  an  historical  point  of  view,  the  standard  of  which  on 
the  one  side  was  the  sovereign  power  of  the  Norman  kings,  and 
on  the  other  the  traditional  liberty  of  the  Saxon  communities. 
But  the  enormous  number  of  precedents  was  subjected  to 
such  a  various  classification  according  to  previously  adopted 
points  of  view,  that  even  history,  under  the  hands  of  partizans, 
changed  its  form,  and  the  experiences  of  the  past  were  no  sure 
guide  for  the  present.** 

**  For  the  theological  reasons  I  may  alistic  gnmnd.  The  theories  then  pre- 
refer  to  Chap.  xzxv.  The  eighteentn  valent  basing  government  upon  the 
century  stands  essentially  upon  ration*      nature  of  the  human  ivill,  ao  not  so 
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Though  the   leading   spirits   both   in  Church  and    State 
regularly  move  in  one  ps^y  direction,  yet  the  policy  of  both 
pities  was  limited  hj  the  administration  of  justice,  and  its 
further  development  mto  jurisprudence.      The  conservatiYe 
feature  of  the  constitution  of  Parliament,  which  accumnlatef 
customary  law  and  statutes  from  generation  to  generation, 
and  makes  all  changes  in  them  dependent  upon  the  agree- 
ment of  all  three  factors  of  the  legislature,  had  left  behind  a 
positive  system  of  legal  principles,  which  in  definiteness  left 
much,  in  specialty  little,  to  be  desired.    Upon  this  given  basis 
both  parties  found  their  hold.     Both  alike  condemned  the 
Btuarts'  treatment  of  the  tribunals,  and  by  tacit  agreement 
put  an  end  to  the  abuse  of  the  judicial  power  to  serve  party 
ends.    With  this  century  there  begins  for  England  a  new  era 
of  judicial  purity.    A  feeling  engendered  of  bitter  experience 
withheld  the  parties  from  meddling  with  the  time-hononred 
constitution  of  the  tribunals,  and  the  legal  institutions.     In 
them  was  found  the  buttress  of  public  and  private  law,  as 
well  as  a  judicial  firmness  of  character,  which  among  the 
conflicts  of  the  day  established  and  developed  the  existing 
law.      The  commentators  upon  English  law  endeavour  to 
shape  their  matter  in  some  measure  according  to  principal 
points  of  view  and  maxims.     From  laws,  precedents,   and 
leading  judgments  there  becomes  formed  a  continually  pro- 
gressing, judge-made  law^  similarly  to  the  manner  in  whidi 


entirely  in  England,  as  on  the  Conti- 
nent, overlook  the  fact  that  the  State 
is  no  product  of  the  abstract  will,  but 
that  it  rests  like  the  iudividual  man 
npon  the  basis  of  property  and  labour, 
and  upon  the  neeas,  interests,  classes, 
and  ranks  thereby  produced.  For  this 
reason,  in  the  seventeenth  century,  the 
historical  method  began.  In  this  direc- 
tion the  works  of  Selden,  Prynne, 
Cotton,  and  others  are  of  lasting  value, 
but  they  hold  too  much  to  the  ex- 
ternal appearance  of  the  precedents. 
The  one-sided  deductions  which  (for 
instance)  Brady  and  his  school  drew 
from  true  facts,  made  it  a  national 
duty  to  argue  away  tLte  whole  form  of 
the  Norman  State  by  assigning  to  old 
indefinite  expressions  the  later  par- 
liamentary mt-aning,  taking  certain 
maxims  from  the  connection  subsisting 
between  various  generations,  and  bin£ 
ing  them  together  by  the  logic  of  later 
jurisprudence.  This  picture,  devoid 
as  it  was  of  perspective,  was  called  in 
England  the  ''history  of  law.'  It 
has  found  for  the  Lower  as  well  as  for 
the  Upper  House  a  highly  Tespeotable 


genealogical  tree;  its  pious  forgeriei 
reach  back  even  into  the  thirteenth 
century  (modus  tenendi  parttdmefitem). 
**  Thus,  in  our  country,  says  liacau- 
lay,  ''the  dearest  interests  of  parties 
have  frequently  been  staked  on  the 
results  of  the  researches  of  antiqoaries. 
The  inevitable  consequence  was,  that 
our  antiquaries  conducted  their  re- 
searches m  the  spirit  of  partisans.  It 
is  therefore  not  surprising  that  tiioss 
who  have  written  concerning  the  limits 
of  preiogative  and  liberty  in  the  old 
polity  of  England  should  have  gene- 
rally shown  the  temper,  not  of  judges^ 
but  of  angry  and  uncandid  advocates. 
.  .  .  With  such  feelings,  both  parties 
looked  into  the  chronicltis  of  the  Middle 
Ages.  Both  readily  found  what  they 
sought,  and  both  obstinately  refused  to 
see  anything  but  what  they  sought** 
("  H  istory  of  England,*'  o.  L).  A  prin- 
cipal magazine  for  these  arguments  is 
Tyrrell,  BQMoiheca  Jwidiea,  IGH. 
As  to   the  English   party  literature 

generally,  of.  B.  v.  Mobl,  ''litteratur 
er  Staats-Wifisensohaften,"  vol.  ii.  pp. 
38,  seg. 
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»  .1  - 

^g  the  Roman  jurisprudence  developed  its  law  from  the  ratio  and 

^.  from  an  originally  scanty  legislation.    A  systematic  support 

was  finally  given  to  it  by  Blackstone's  celebrated  commenta- 
ries.*** The  chief  merits  of  this  work  are  impartiality  and 
perspicuous  and  pleasing  description,  together  with  a  wonder- 
ful optimism  of  feeling  which  could,  in  a  time  of  the  open 
corruption  of  a  Whig  administration,  form  an  ideal  of  the 
English  constitution.  Although  the  real  practical  basis  of 
the  English  political  life,  self-government  and  the  adminis- 
trative organism  are  only  fragmentarily  treated,  yet  this 
treatise  has,  owing  to  its  connection  with  a  classical  educa- 
tion and  Montesquieu's   division   of  powers,   entirely  influ- 

^  enced  continental  ideas  of  the  English  constitution  down  to 

^  the  present  day. 

**•  xhe  partY  oolonriDg  of  the  his-  partiality  which  pays  doe  deference  to 

^  torical,  philoBopnical,  and  religious  con-  the  constitutional  advocates  of  both 

^  oeption  gave  the  legal  profession,  which  parties,  and  after  weighing  the  |7ro0 

^  was  kept  distinct  from  both  nniversi-  and  ooiw,  the  facts  and  the  reasons,  th« 

,  ties,  its  high  importance  for  the  public  precedents  of  ancient  times,  the  Middle 

'  law.    But  as  the  decisions  and  grounds  Ages,  and  modem  times,  draws  con- 

H  for  the  decisions  of  the  English  jurU  elusions  according  to  the  custom  of 

;  auetores  in  their  great  collections  were  tlie  judicial  office.    The  cleamees  and 

"  inaocesbible    to    the    Ck)ntinent,    the  elegance  of  the  treatise   have   made 

^  systematic  compilatiun  in  Blackstone  Blackstone  the  centre  of  what  is  called 

^  became  almost  the  only  source  of  know-  English  constitutional  law.    And  the 

g  ledge  for  the  European  world.     Its  modem  science  of  constitutional  law 

^  merits  do  not  lie  in  comprehensive  his-  has  not  advanced  in  England  much 

torical  investigation,  nor  in  depth  of  beyond  commentaries  on  Blackstone. 

(  philosophic  theories,  but  in  the  im- 
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CHAPTER  LVI. 

^iiears  aiOn  ^lacHct  of  ^arUamentats  ^rts  <SobeminmL 

Party  ideals,  like  those  of  a  concentrated  popular  will,  cannot 
be  realized  without  a  constant  appeal  to  social  forces  and 
interests,  which  are  at  all  times  difficult  to  concentrate  upon 
one  aim.  For  every  important  measure,  necessitated  by  the 
position  of  State  or  society,  the  cabinet  needs  in  this  constitu- 
tion the  consent  of  a  majority  in  both  Houses  of  Parliament, 
which  involves  a  very  high  degree  of  self-control,  subordin- 
ation, and  discipline,  such  as  in  Parliaments  can  only  be 
acquired  by  a  continuous  discharge  of  the  ardiui  neg^Ha 
regniy  and  in  the  constituencies  only  by  firm  cohesion  and 
by  similarity  of  bases,  as  well  as  by  the  habit  of  conunon 
activity. 

Every  revolution,  even  the  most  justifiable  and  successfol 
one,  is  a  misfortune  for  a  nation,  because  it  shakes  those 
cohesions  and  habits  to  their  foundation,  partially  breaks 
through  them,  and  occasions  a  storm  of  aJl  the  elements  of 
social  contrasts,  the  waves  of  which  are  scarcely  calmed 
down  in  a  single  generation.  It  was  a  blessing  for  the  nation 
that  the  greatest  statesman  of  the  time,  William  HI.,  with 
the  cool  glance  of  a  helmsman,  steered  the  tempest-tossed 
barque  of  the  State  for  half  a  generation.  During  tiiis  critical 
time  the  Grown  still  retained  in  its  hand  the  initiative 
and  the  appointment  of  the  ministers,  even  in  spite  of  six 
changes  of  the  cabinet,  and  an  enforced  regard  to  the 
party  combinations  in  the  Upper  and  Lower  House.  The 
great  Prince  of  Orange  did  not  succeed  in  gaining  the  thanks 
and  acknowledgments  of  the  parties,  the  sympathies  of  the 
nation,  or  even  any  appreciation  of  his  poUcy. 

With  William's  death  this  leadership  ceases^  and  tiid 
return  of  the  sway  of  the  noble  parties,  which  was  so  dis- 
astrous in  former  centuries,  is  now  combined  with  the  party 
system  of  the  financially  powerful  Lower  House.  Under  the 
vacillating  Anne,  party  policy  was  so  closely  bound  up  with 
the  interests  of  families  and  factions,  that  the  constitutional 
ideals  of  both  parties  are  sought  for  in  vain.  Upon  the 
banner  of  the  Whigs  is  emblazoned  :  Septennial  Parliaments; 
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the  French  wttf;  the  old  commercial  policy;  no  Popery. 
Upon  tWTbry  banner  :  Triennial  Parliaments ;  opposition  to 
tW  Wench  war,  to  protective  duties,  and  limitations  of  trade ; 
union  with  the  Catholic  faction  in  England,  and  with  the 
national  party  in  Ireland.  Even  the  glory  of  the  English 
arms  is  only  reckoned  as  a  party  factor.  The  leading  men 
are  either  without  moral  worth,  or  their  great  qualities  are 
blended  with  meanness,  as  in  the  case  of  Marlborough.  At 
Anne's  death  the  return  of  the  Stuarts  seems  almost  to  turn 
upon  an  intrigue  of  the  nobility,  which  was  frustrated  by  a 
counter-intrigue. 

It  was  only  on  the  accession  of  the  House  of  Hanover 
(1714)  that  the  permanent  ascendency  of  the  great  noble 
party,  which  had  stood  at  the  head  of  the  resistance  to  the 
Stuarts,  was  secured.  And  with  the  consciousness  of  its 
decided  superiority,  the  great  noble  league  also  regained  a 
feeling  of  responsibility  for  the  welfare  of  the  country.  But 
to  gain  the  Parliamentary  majorities  necessary  for  the  con- 
duct of  the  political  Government,  the  noble  league  had  no 
longer  at  its  command  the  old  resources  and  ways  of  the 
monarchy,  but  only  a  shrewdly  calculated  exercise  of  the 
ministerial  patronage  of  honours  and  offices,  a  careful  utiliza- 
tion of  personal  and  local  interests,  together  with  a  strict 
party  discipline  for  gaining  and  maintaining  majorities.  It 
was  not  easy  to  accustom  English  politicians;  whose  feeling 
of  individual  independence,  and  whose  obstinacy  are  not  less 
decided  than  those  of  the  Germans,  to  that  strict  subordin- 
ation under  a  party  rule  which  is  tiie  essential  condition  of 
a  parliamentary  party  Government.  It  required  more  than 
a  whole  generation,  before  the  schooling  of  parliamentary 
parties  under  the  discipline  of  an  acknowledged  leader  was 
complete.  The  extension  of  the  periods  for  which  Parlia- 
ments were  summoned  from  three  to  seven  years  by  the 
Septennial  Act  (1  George  I.  ch.  2,  c.  88),  was  very  conducive 
to  this  end.  Down  to  the  ministry  of  the  younger  Pitt, 
intrigue  and  desertion  is  an  only  too  frequent  phenomenon 
in  the  party.  But  the  actual  necessity  for  a  concentrated 
will  in  the  conduct  of  the  State,  and  the  charm  of  political 
power  at  last  solved  this  problem  also.* 


*  With  ereiy  change  of  ntuation 
the  experience  was  repeated,  that  with- 
in this  fixed  rigid  framework  of  public 
law  a  cabinet  of  toUdarUy^  in  dose 
connection  with  both  Houses  of  Parlia- 
ment, had  become  an  absolute  neces- 
sity, because  without  it  any  movement 
in  the  political  body  did  not  appear 
possible.  The  tremendous  difficulty  of 
gaining  for  every  important  measure 


the  consent  of  many  hundred  in- 
telligent, influential,  and  independent 
men,  causes  a  clumsiness  in  a  govern- 
ment by  party,  which  only  English 
energy,  with  its  party  discipline  in  the 
form  of  a  cabinet  has,  in  the  course  of 
two  generations,  overcome.  Real  pro- 
gress, even  in  this  more  practicable 
form,  is  difficult  enough,  even  at  the 
present  day,  and  every  initiated  per- 
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This  Whig  Government  continued  for  nearly  fifty  years, 
and  by  Bystematically  availing  itself  of  all  the  powers  of 
Government,  succeeded  in  mastering  the  Tory  opposition, 
consisting  of  country  squires  and  clergy.  But  in  doing  tbis 
it  certainly  lost  the  ideal  foundation  of  its  party  policy,  nov 
that  its  principle  of  ''  resistance  "  had  lost  its  object.  It  is 
now  nothing  more  than  a  combination  of  great  noble  families, 
which  by  agreement  with  the  borough  interests  maintains 
a  majority  in  the  Lower  House ;  but  on  that  very  account 
gradually  splits  up  into  intriguing  coteries.  The  nation, 
however,  accustoms  itself  to  the  ways  of  a  party  Government. 
Walpole's  administration  again  strives  for  the  systematie 
advancement  of  material  interests,  and  deserves  well  of  the 
country,  whose  commerce,  finances,  and  general  prosperity  it 
promotes.  But  in  all  personal  relations  intrigue  and  a 
commercial  spirit  predominated.  The  method  of  bribeiyin 
Parliament  first  of  all  showed  itself  in  the  form  of  ''  retain- 
ing fees  "  for  the  Scotch  members,  and  developed  itself  farther 
into  direct  money  payments,  pensions,  and  sinecures.  The 
rule  of  George  I.  and  George  II.  allowed  this  manipu- 
lation of  parliamentary  majorities  to  proceed.  Their  Ger- 
man electorate  was  more  intelligible  to  both  than  were  the 
mysteries  of  the  English  Parliament.  George  I.  did  not  even 
know  the  English  language.  Their  civil  list  was  punctoaUy 
paid;  the  Whig  Government  did  not  even  disdain  to  pay 
every  mistress  of  George  I.  £10,000.  The  extension  of  the 
duration  of  Parliament  from  three  to  seven  years,  the  im- 
moderate personal  pretensions  of  the  members  of  Parliament, 
and  the  overgrowth  of  conflicts  of  privilege,  as  at  the  time  of 
the  Bestoration  are  all  characteristic  features  of  this  period 
of  development  of  party  government.  In  the  interior  of  the 
country,  throughout  all  l£ese  changes,  the  local  government 
pursued  a  steady  course,  and  this  habit  of  common  action 
begins  again  to  react  upon  the  Parliament. 

George  III.  (1760-1820)  ascended  the  throne  with  the 
firm  resolve  to  break  down  the  party  government  he  found 
existing,  and  to  assert  the  personal  will  of  the  monarch  in 
the  State.  But  in  order  to  defy  a  party  government  whieh 
had  consolidated  itself  for  two  generations,  there  would  have 
been  requisite  a  commanding  intellect,  the  solution  of  a  great 


eon  knows  what  difficultieB,  now  as 
formerly,  the  apparently  omnipotent 
Prime  Minister  nas  to  overcome,  not 
only  above  and  below,  but  also  in  the 
circle  of  his  own  coUeagues,  before  he 
snoceeds  in  inducing  a  cabinet  of  a 
dozen  capable  men,  every  one  of  whom 
has  his  own  system,  his  own  past,  and 


his  own  ftitore,  to  unite  in  sdqiAhig 
resolutions.  That  eternal  problem,  Ik'^ 
in  a  free  State  to  bleud  the  divenitiei 
of  individual  wills  together  into  one 
united  and  single  will  of  the  Stot^ 
is  concentrated  in  an  Rnglirf^  csbinst 
as  in  a  focus. 
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national  task,  and  a  judicious  choice  of  prominent  men,  who 
were  really  fitted  for  the  leading  offices  in  Parliament.  But 
the  youthful  monarch  failed  during  the  first  twenty  years 
of  these  attempts,  quite  as  much  in  measures  as  in  the 
lack  of  competent  men.  George  III.  certainly  succeeded, 
by  his  personal  adherents  (the  King's  friends),  in  perpetually 
thwarting  the  sway  of  the  parliamentary  parties,  and  more 
than  once,  though  with  the  best  intentions,  he  injured  the 
true  interests  of  the  State.  But  all  the  less  did  he  succeed 
in  defeating  the  established  power  of  the  noble  parties ;  ill- 
timed  endeavours  of  this  kind  even  compelled  him  to  accept 
for  the  first  time  a  united  ministry  (1782)  against  his  openly 
declared  will. 

But,  nevertheless,  the  King  had  again  become  a  positive 
factor  in  the  Btate-system,  and  regained  influence  when,  in 
conjunction  with  the  regenerated  parties,  he  began  to  pursue 
popular  aims.  Such  tasks  had  again  arisen  for  the  English 
Government  with  the  war  against  the  American  colonies; 
tiie  highest  tasks  arose  in  the  gigantic  struggle  against  the 
French  revolution.  It  was  certainly  only  after  the  Crown 
entered  once  more  into  the  struggle  of  the  parties  that  the 
epoch  of  great  statesmen  begins,  with  whose  names  modern 
European  opinion  of  the  English  constitution  is  intimately 
bound  up.  Even  in  this  time  the  position  of  the  parties 
remains  a  labyrinth  of  personal  relations,  and  the  system  of 
corruption  spreads,  after  the  accession  of  George  III.,  from 
the  Lower  House  to  the  small  boroughs.  The  real  task  of 
George  the  Third's  life,  as  that  of  his  statesmen,  was  only 
found  in  the  great  struggle  against  France,  the  social  revolu- 
tion in  which  country  was  diametrically  opposed  to  the  inmost 
nature  of  English  society.  In  the  period  of  this  struggle 
Pitt's  commanding  intellect  was  at  the  head  of  a  well-disci- 
plined party,  which,  hand  in  hand  with  the  King  and  the 
masses  of  ^e  people,  melded  a  safe  majority  in  the  Lower 
House  and  an  enormous  political  power  until  the  national 
cause  triumphed  (1816). 

There  is  certainly  a  curious  contradiction  in  the  fact  that 
every  new  contribution  to  historical  literature  and  memoirs 
brings  to  light  new  weaknesses  in  the  times  and  in  the  men 
who  adorn  the  acknowledged  zenith  of  parliamentary  govern- 
ment.^ But  the  reasons  for  this  phenomenon  are  invariably 
contained  in  the  nature  of  a  self-governing  society,  and  are 
accordingly  repeated  in  every  analogous  period,  and  in  the 
period^  of  glory  in  every  republic.  The  party  government 
then  in  power,  which  required  for  every  important  act  of 
Government  the  support  of  social  forces,  found  itself  face  to 
face  with  a  new  and  serious  necessity.    Now  that  it  was  no 
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longer  practicable,  in  view  of  the  powerful  influence  of  the 
press,  to  buy  the  votes  of  individual  members  of  Parliament, 
the  parties  at  this  time  began  to  gain  and  to  maintain  the 
constituencies  by  artificial  means.    The  immediately  effectual 
means,  that  of  employing  the  police-power  and  the  "  super- 
intending power  of  the  State  "  to  promote  ministerial  elections, 
of  which  the  constitutional  ministers  of  the  Continent  soon 
learnt  to  make  use  in  order  to  defend  their  position,  was 
denied  to  England.    As  the  system  of  self-government,  and 
the  administrative  jurisdiction  did  not  permit  of  any  threats 
of  ''disadvantages"  to  influence  the  elections  in  favour  of 
the  Government,  there  remained  nothing  left  but  the  promise 
of  "  advantages  " — a  kind  of  bribery — certainly  not  for  private 
interest,  but  for  the  purpose  of  carrying  through  a  system  of 
government  considered  to  be  right.    A  broad  field  for  this  was 
furnished  by  the  small  boroughs  and  Scotch  constituencies, 
80  that  at  the  turning-point  of  the  century  the  disbursements 
of  the  ''borough-mongers"  were  reckoned  at  £1,200,000,  in 
which  system  the  rich  self-made  "nabobs"  of  the  citizen- 
class  vied  with  the  country  gentry.    It  is  this  system  which 
disfigures  the  most  glorious  epoch  of  parliamentary  govern- 
ment, and  ever  afresh  brings  before  our  eyes  the  fact  that 
the  real  Parliament  was  in  no  wise  a  mirror  of  virtue,  and 
that  the  mere  history  of  the  party  systems,  party  men,  and 
their  great  maas  of  family  connections,  with  aU  human  weak- 
nesses  and  jealousies,  scarcely  allows  of  the  greatness  of  this 
political  system  in  its  full  development  being  understood  or 
even  dreamt  of.     And  yet  it  has  probably  never  been  different 
in  any  free  constitution.    Best  and  progress  in  the  State  alike 
demand  in  such  a  constitution  a  spontaneous  party  activity 
when  in  conflict  with  the  antagom^stic  party,  which  brin^ 
society  in  wider  and  wider  spheres  into  a  state  of  discomfort, 
or  else  excites  its  deepest  passions.    This  continual  bringing 
together  of  a  number  of  individuals  to  a  unity  of  will,  neces- 
sitates the  employment  of  artificial  party  means,  the  subor- 
dination of  the  individual  will  to  the  iron  discipline  of  party, 
and  so  much  resignation  on  the  part  of  the  individual,  so 
many  feelings  of  vexation,  and  so  much  self-denial  on  the 
one  side,  and  disappointment  on  the  other,  that  the  period 
of  a  free  State  is  never  a  time  of  comfort  and  contentment 
for  society.    The  mutual  public  criticism  of  party  views  may 
lead  to  undivided  blame,  but  never  to  undivided  recognition, 
for  the  test  of  character  to  which  every  person  in  a  party- 
conflict  is  subjected  is  passed  even  by  the  best  men  of  the 
time  only  according  to  the  measure  of  human  faculty.    Such 
a  system  of  government  in  its  final  result  cannot  be  estimated 
by  the  position  of  a  party  government  and  party  men  at  any 
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given  moment,  but  must  be  studied  by  the  light  of  the  whole 
movement  of  the  State,  of  the  whole  character  of  the  people, 
and  of  the  whole  result. 

This  external  result  is  certainly  a  magnificent  development 
of  the  British  power  in  all  quarters  of  the  globe,  a  progressive 
expansion  of  its  warlike  and  commercial  power  in  close  bond 
of  union  with  each  other.  And  in  its  internal  character  also 
this  period  has  in  the  main,  as  regards  steadfastness  and 
fidelity  towards  recognized  truths^  done  more  than  other 
times  and  nations.  On  that  very  account  the  qualities  of  the 
apxcuoQ  irXovTOQ  and  the  apyma  aperfi  come  unmistakably 
into  the  foreground.  It  is  a  thorough  aristocratic  govern- 
ment with  its  bright  and  its  dark  sides,  certainly  the  best 
aristocratic  government  in  the  history  of  mankind,  though 
in  no  way  capable  of  application  to  other  nations,  in  the 
absence  of  the  previous  conditions  upon  which  it  arose. 


NoTX  TO  Ghapteb  JjYl.^The  Cm- 
Hnental  views  conoeming  (he  syttem  of 
parliamentary  gotfemment  were  always 
influenced  by  the  state  of  things  exist- 
ing in  those  times,  and  among  those 
nations  that  turned  their  attention  to 
it ;  aocordiugly  they  form  a  history  of 
their  own.  We  must  not  only  test  in 
historians  what  they  have  found,  but 
stiU  more  what  they  have  sought 
**  There  was  a  period  which  regarded 
Engkmd  as  the  pattern  of  a  political 
State,  in  whose  constitutional  forms 
tiie  whole  secret  of  its  liberty  and  its 
fortune  was  said  to  lie.  There  came 
another  period,  which  discovered 
nothing  but  defects  in  the  same  in- 
stitutions, defects  to  which  the  other 
had  been  blind,  and  doubted  altogether 
a  liberty,  that  was  so  difficult  to  ex- 
plain. The  exaggerated  admiration 
for  England  was  followed  by  an  equally 
exaggerated  depreciation  of  it.  The 
good  had  been  sought  where  it  was  not 
to  be  found,  and  it  was  thought  proper 
to  deny  its  existence  because  it  was 
not  found  where  it  had  been  errone- 
ously sought.  Curiously  enough,  it  was 
a  foreigner,  De  Lolme,  who  was  the 
first  to  call  the  attention  of  the  English 
to  the  secret  charms  and  benefits  of 
their  constitution  "  (Jochmann's  '*  Re- 
liouien,"  ii  134). 

Not  so  much  in  the  period  of  great 
parties  and  party  leaders,  as  in  a 
much  less  brilliant  time,  did  the  Eng- 
lish constitution  produce  inefiisioeabTe 
impressions  upon  the  Continent,  which 
were  visible  even  before  the  middle  of 
the  mudi-agitated  eighteenth  century. 


There  lie  behind  these  the  first  move- 
ments of  the  upper  classes  to  gain  an 
active  share  in  State  government ;  and 
most  of  all,  where  the  bureaucracy  bad 
established  itself  earliest  and  in  the 
most  rigid  form — in  France.  The  ver- 
dict upon  England  was  thus  of  neces- 
sity one-sided,  like  every  view  which 
sedEs  something  that  is  wanting.  Here 
was  found  a  powerful  and  respected 
nobility,  elected  Parliaments,  liberty 
in  the  commune,  liberty  of  speech,  and 
liberty  of  the  press.  These  were  the 
desiderata.  The  real  origin  of  the 
English  constitution  and  its  social  bases 
were  unknown  to  Montesquieu.  But 
he  supplied  the  deficiencies  with  bril- 
liant versatility  and  French  perspicuity, 
from  antique  and  medinval  ideas, 
building  them  up  to  a  '*  system  of  the 
division  and  equipoise  of  powers,"  which 
through  Blackstone  and  De  Lolme  be- 
came traditional  in  England.  Nobles 
and  prelates,  knighthooa  and  cities,  all 
the  oases  of  a  Parliament  bad  been 
present  with  us  also  in  the  Middle  Ages 
— and  in  more  grandeur  than  in  Eng- 
land. The  coutttitutions  of  the  estates 
of  the  realm  were  based  upon  an  un- 
contested right  to  vote  taxes  and  to 
share  in  the  administration.  The  di- 
vision of  the  powers  could  readily  be 
effected.  Why  should  that  be  denied 
to  the  Continent,  which  in  England 
so  honourably  existed  together  with  the 
legal  security  and  the  prosperity  of  the 
country  ?  In  spite  of  numerous  disap- 
pointments, since  then  the  feeling  has 
Deen  left  behind  in  the  Germanic  and 
Boman  races  of  Europe,  that  no  con- 
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tent  can  return  and  no  progreBS  be  made 
towards  attaining  a  vigorouB  political 
STBtem,  wi^out  analogous  institutions, 
what  is  easiest  to  borrow  is  certainly 
the  election  of  a  popular  representa- 
tion upon  a  broad  or  the  broadest 
basis  with  absolute  powers  over  the 
finances  of  the  State,  and  in  conse- 
quence oyer  the  choice  of  ministers. 
&ut  that  is  only  an  imitation  of  the 
external  sliell,  without  the  internal 
essence,  as  the  nations  of  South  Europe 
haye  experienced  to  the  detriment  of 
their  administration  and  the  well- 
being  of  their  people ;  whilst  Germany, 
through  its  monarchical  form  of  govern- 
ment and  the  deeper  struggle  of  party 
oontrasts,  was  compelled  to  lay  the  oases 
in  a  manner  in  some  degree  satisfactory, 
before  it  passed  over  to  the  forms  of 
the  parliamentary  system. 

A  comparatively  impartial  picture  of 
TKurty  governments  as  they  really  were 
In  the  first  half  of  the  century,  is  given 
in  Haliam's  **  Constitutional  Hist,''  ilL 
00. 15, 16 ;  whilst  Macaulay's  brilliant 
description  only  brings  us  down  to  the 
beginning  of  the  eighteenth  century. 
From  George  III.  onward,  the  relation 
of  party  governments  to  the  Grown 


has  been  thoroughly  treated  by  May, 
•«  Const  ffist,"  I  CO.  1,  2,  7,  8,  with 
most  praiseworthy  objectiyily.  From 
the  Tory  standpoint  the  subject  has 
been  dealt  with  in  Lord  Mahon's 
''History;"  more  impartially  in  W. 
Massey's  **  History  of  England  under 
George  III."  Cf.  von  Norden,  "  Die 
Parliamentarische  Parteiregiemng  in 
England,"  in  von  Sybel's  **  Historische 
Zeitschrift,"  xiv.  45-118.  For  a  verdict 
upon  the  real  state  of  things  there  is 
needed,  at  all  events,  a  knowledge  of 
the  historical  writings  of  both  sides* 
and,  so  far  as  possible,  of  the  memoin 
and  special  literature.  To  the  spedsl 
histoiy  of  the  parties  belong  ftom  fomier 
times :  Thomas  Somerville,  **  History  of 
Political  Transactions  from  the  Resto- 
ration to  the  Death  of  William  IXL,** 
London,  1794.  Wingrove  Cooke,**  His- 
tory of  Party,  from  1666-1832,"  S  Tols^ 
1836-1837  (Whig).  C.  Lewis,  *«  Essays 
on  Administrations  of  Great  Britain," 
1783-1830,  by  Head,  London,  1864. 
Medyn,  *'  Chiefs  of  Parties,"  London, 
1859,  2  vols.  Cf.  also  Fisohel,  «*I>is 
Englisohe  Yerfassung,*'  yii.  c  12. 
Buoher,  **  Der  ParEamentammua*'* 
second  edition,  1881. 


CHAPTER  LVn. 

^^t  parliaments  of  tj^e  ^^tneteent]^  (iDeittats  bofoit  to  t|^ 

jfii%t  lEUfotm  33(11  (1882). 

The  attempt  to  sum  up  the  total  results  of  the  thousand 
years'  political  deyelopment  of  the  English  nation  is  a  task 
of  snch  magnitude,  that  the  English  historians  themselves 
shrink  from  undertaking  it.  So  far  as  it  can  be  solved,  it 
must  be  combined  with  a  full  description  of  the  social, 
political,  and  ecclesiastical  conditions  of  the  present  day. 
But  what  the  present  work  may  attempt  at  the  close,  is  to 
give  prominence  to  leading  points  of  view  marking  the  transi- 
tion to  the  nineteenth  century — ^the  century  of  social  reform 
and  reform  biUs,  which,  as  it  has  not  yet  run  its  course,  does 
not  come  within  the  scope  of  an  historical  work. 

During  the  eighteenth  century,  England,  as  the  only  great 
free  State,  stood  alone  amongst  the  other  great  European 
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States,  in  which  the  height  of  absolntism  and  the  anden 
rSgime  held  fall  sway.  Excepting  sundry  small  States,  among 
the  peoples  of  the  old  world,  the  English  was  the  only  nation 
that,  after  a  long  and  honest  fight,  had  victorionsly  triumphed 
over  political  and  ecclesiastical  absolutism  and  Gsesaro- 
papism.  It  appeared  as  though  this  Germanic  people  was 
destined  by  Providence  to  preserve  to  Europe  during  the 
eighteenth  century  the  picture  of  a  free  State,  in  order  that 
in  the  nineteenth  century  it  might  be  made  the  common 
property  of  the  European  world. 

In  it  social  and  personal  liberty  were  not,  as  in  the  ancient 
State,  sacrificed  to  political  liberty.  For  the  first  time  in 
history  there  was  here  realized  in  a  great  State  the  fuU  mean* 
ing  of  liberty : 

Social  liberty y  that  is,  the  legal  faculty  for  the  lowest  to  risCi 
by  merits  and  talent,  to  possessions  and  honour ; 

Personal  liberty,  which,  with  the  full  power  of  the  executive, 
maintains  respect  for  the  person  and  property  of  the  individual ; 

Political  liberty y  enabling  the  people  to  impose  upon  itself  its 
own  laws,  and  to  execute  them  itself  in  free  self-government. 

Nations  cannot  but  desire  liberty,  thus  defined,  in  its 
entirety.  What  may  appear  to  a  one-sided  view  as  a  limita- 
tion of  liberty,  was  here  as  a  fact  only  the  fulfilment  of  its 
whole  essence.* 

The  internal  strength  of  this  community  is  due  to  the  fact, 
that  among  all  the  contrast  and  conflict  of  social  interests,  it 
directs  the  efforts  of  the  people  to  the  welfare  of  the  State ; 
that  it  arouses  an  interest  in  public  life  not  only  in  the  lords 
and  gentry,  but  also  in  the  middle  classes ;  and  that  it  binds 
together  iJl  classes  of  society  in  this  spirit,  before  all  giving 
to  the  upper  classes  those  manly  aims  and  that  energy  which 
seek  their  scope  and  their  value  in  what  the  individual  is 
worth  in  the  State.  The  most  simple  recognition  by  the 
State  is  here  the  aim  and  the  pride  of  a  man's  life,  whilst 
where  this  feeling  is  wanting  in  the  aimless  doings  of  the  upper 
classes  the  multiplied  honours  of  the  State  become  worthless. 

It  is  not  the  rights  of  Parliament  and  the  forms  of  parlia- 
mentary government  that  have  founded  England's  greatness, 
but  (as  in  the  case  of  ancient  Bome)  the  personal  co-operation 


*  At  the  doM  of  the  Kiddie  Ages 
the  peculiar  tendency  becomes  promi- 
nent,  which  by  aboliahing  daas- 
barrien  has  advanced  the  free  develop- 
ment of  the  individiial  in  an  incom- 
parable manner  (p.  442).  Elections 
and  franchise,  press  and  right  of  unions, 
have  become  uie  mightv  bonds  of  this 
liberty,   the  essence  of  which  is  self- 


activity  in  the  State.  They  have, 
under  these  surroundings,  become  the 
powerful  levers  of  liber^,  where  they 
oind  togetiier  the  ideas  of  a  people, 
which  in  daily  exercise  of  them  has 
won  the  consciousness  of  public  duties, 
the  practical  knowledge  of  the  State, 
and  the  right  feeling  for  it 
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of  all,  from  the  lower  classes  in  the  social  scale  upwards,  in 
the  daily  duties  of  the  State.  The  individual  institations 
are  simple,  sober,  and  earnest,  as  in  the  old  Roman  life,  £ar 
removed  from  the  fantastic  pictures  once  disseminated  in 
Europe  by  the  author  of  the  ''Esprit  des  Lois."  But  these 
sober  institutions  are  firm  and  durable,  and  in  the  hour  of 
danger  and  trial,  when  great  tasks  are  imposed,  they  display 
the  energy  and  the  greatness  of  character  of  a  proud  free 
nation.  In  the  struggle  for  the  American  colonies,  and  still 
more  in  the  struggle  with  the  French  revolution,  it  was 
apparent  from  the  results,  what  the  education  of  a  people 
for  the  duties  of  State  may  accomplish.  In  old  England, 
upon  a  territory  of  the  extent  of  about  three  Prussian  pro- 
vinces, a  State  had  grown  up,  which  incorporated  Wal^, 
Scotland,  and  Ireland,  colonized  the  North  of  America,  pos- 
sessed itself  of  the  wealthier  part  of  Asia,  as  well  as  of  a 
new  quarter  of  the  globe,  had  gained  the  maritime  supremacy 
of  the  world,  and  an  equality  with  the  continental  powers 
through  the  glories  of  its  arms.  And  what  seems  to  be  more 
than  all  this,  we  perceive  a  nation,  which,  forming  the  pivot  of 
the  commerce  of  the  world,  had  accumulated  the  wealth  and 
the  luxury  of  the  whole  earth,  which  in  every  generation  had 
assimilated  with  its  gentry  numbers  of  parvenus  and  nabobs, 
and  in  all  the  fortune  and  glory  of  a  world-wide  dominion 
had  preserved  simplicity  of  manners,  the  love  of  truth,  the 
fear  of  God,  and  the  sense  of  justice  and  moderation  that  is 
due  from  the  strong  towards  the  weak. 

It  is  human  nature,  that  all  progress,  whether  social, 
ecclesiastical,  or  political,  should,  on  the  other  side,  be  pro- 
ductive of  contradictions,  disparities,  and  injustice — aU  which 
create  ever  fresh  problems  in  the  development  of  the  nations 
of  the  earth. 

We  will  grant  that  the  magnificent  development  of  the  British 
nation  since  the  day  of  Magna  Gharta  was  pre-eminently 
achieved  by  the  courage  of  the  upper  classes  of  society,  by 
their  foresight  and  love  of  liberty,  but  we  are  yet  obHged  to 
confess  that  its  blessings  also  tended  primarily  to  the  enhance- 
ment of  the  aristocracy.  The  English  political  system  has, 
accordingly,  the  dark  sides  inseparable  from  all  aristocratic 
states,  due  to  the  constant  pressure  they  exercise  upon 
the  weaker  classes.  The  State  of  the  eighteenth  century, 
although  in  the  hands  of  the  best  aristocracy  in  Europe,  did 
nothing  to  promote  the  advancement  of  the  weaker  classes ; 
and  to  this  end  the  Stuarts  had  also  certainly  never  con- 
tributed a  jot.  During  this  period,  little  or  nothing  was 
done  for  the  maintenance  and  emancipation  of  small  landed 
proprietorships ;  whilst  the  Latif undia,  on  the  other  hand,,  had 
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steadily  increased.    The  propertied  class  had  never  actually 
withdrawn  itself  from  taxation ;  yet  only  under  its  influence 
could  that  luxuriant  system  of  indirect  taxes  and  protective 
duties  for  the  benefit  of  trade  and  agriculture,  but  to  the  pre- 
judice of  the  labouring  classes,  arise ;  or  that  profligate  waste 
of  the  national  revenue  and  the  enormous  indebtedness,  to  the 
detriment  of  the  country  at  large.     Only  under  a  ruling 
gentry,  could  a  system  of  civil  justice  be  upheld,  which,  owing 
to  its  costliness,  was  inaccessible  to  the  lower  classes,  and, 
side  by  side  with  excellent  forms  of  penal  procedure,  a  con- 
fased  system  of  criminal  justice,  disfigured  by  exceptional 
laws.     To  this  was  added  the  lack  of  an  effectual  sanitary 
system  and  a  pauper  legislation,  which  spent  itself  in  an 
illiberal  system  of  settlement,  and  which,  in  spite  of  high 
poor  rates,  oppressed  and  embittered  the  lot  of  the  labouring 
classes.    The  peace  which  the  Anglican  Church  had  con- 
cluded with  the  parliamentary  constitution  had,  it  is  true, 
consolidated  constitutional  unity;  yet  the  corporative  inde- 
pendence of  the  wealthy  State  Beligion  still  existed  with 
tangible  prejudice  to  the  lower  classes,  who  were  abandoned 
to  neglect  by  a  Church  now  too  aristocratic  for  them.    Similar 
was  the  position  of  the  universities,  which  maintained  their 
corporate  independence  at  the  expense  of  learning.     Science, 
so  far  as  it  was  not  fostered  by  corporations  and  endowments, 
was  left  to  the  energy  of  the  individual  and  the  protection  oi 
the  great;  the  ways  thither  were  inaccessible  to,  and  un- 
looked  for  by,  the  masses.    But  chiefly,  and  before  all  else,  the 
rich  Anglican  now  vied  with  the  powerful  Soman  Church  in 
its  complete  neglect  of  popular  education.    Neglect,  poverty, 
and  demoralization  are  found  in  the  broadest  layers  at  the  base 
of  the  social  pyramid,  and,  in  the  ponderous  structure  of  the 
parliamentary  constitution,  the  difficulties  in  the  way  of  all 
social  reform  were  so  many,  that  the  most  eminent  statesmen 
of  the  eighteenth  century  in  England  were  almost  as  sincere 
admirers  of   enlightened  absolutism  as  the  best  educated 
classes  on  the  Continent  were  of  the  English  constitution. 

Yet,  in  spite  of  these  blemishes  and  failings,  the  cohesion  in 
the  constitution  was  so  firm  that,  at  the  close  of  the  century, 
there  was  as  little  prospect  of  revolution  as  of  reform.  From 
the  bottom  upwards,  the  mass  of  the  working  population  was 
literally  rooted  to  the  soil  and,  except  in  few  places,  inac- 
cessible to  revolutionary  ideas.  On  the  other  side,  the 
position  of  the  ruling  class  had  become  so  secure,  and  had 
been  so  much  strengthened  by  the  national  struggle  with  the 
French  empire,  that  all  immediate  attacks  upon  it  were  sure 
to  be  futile.  The  ideas  of  the  French  Bevolution  and  the 
emissaries  of  the  Jacobin  clubs  produced,  it  is  true,  a  certain 
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contagion,  yet  only  upon  a  small  stirring  circle  of  fanatics  and 
some  doctrinaires  among  the  ruling  class.  This  fanaticism 
even  culminated  in  attempts  upon  the  life  of  the  monarch, 
and  in  violent  tumults,  which  appeared  sporadically  in  con- 
venient places.  But  such  attempts  were  suppressed  by  the 
ordinary  constabulary  forces,  only  in  a  few  cases  calling 
for  military  intervention,  and  were  merely  followed  by  a  few 
Acts  of  Parliament  aimed  at  the  repression  of  revolutionary 
pamphlets  and  societies  (a  Traitorous  Correspondence  Act, 
an  Alien  Act  for  the  control  of  foreign  subjects,  and  sundry 
kindred,  but  moderate,  measures) ;  all  which  passed  the  House 
of  Parliament  by  large  majorities.  The  mood  of  the  nation 
was  concentrated  to  such  an  extent  upon  the  issue  of  the 
war  with  Napoleon,  that  no  interest  was  felt  in  internal 
reform. 

The  close  of  the  great  struggle  (1816)  was  followed  by 
troublous  years  of  bad  harvests  and  commercial  and  indus* 
trial  depression,  affording  a  fruitful  soil  for  socialistic  agita- 
tion. This  was  the  period  of  extravagant  demands,  and  of 
huge,  and  sometimes  violent,  assemblages,  which  resulted  in 
a  serious  loss  of  human  life  and  destruction  of  property. 
These  excesses  called  forth  a  series  of  temporary  Acts  of 
Parliament  (Lord  Sidmouth's  Six  Acts),  which  again  passed 
Parliament  by  great  majorities,  although  they  went  further 
in  limiting  the  right  of  petition  than  either  circumstances 
warranted  or,  considering  the  character  of  the  constitu- 
tion, was  advisable.  The  Government  under  George  lY, 
was,  owing  in  some  measure  to  the  monarchy,  somewhat 
vacillating;  for  changes  of  ministry  were  frequent — ^four 
distinct  ministries  once  within  eighteen  months.  The  attitude 
of  the  propertied  classes,  however,  left  no  doubt  as  to  t^eir 
determination  to  guard  their  possessions  by  all  legal  and 
constitutional  means. 

As  in  the  twelfth  century,  so  in  this  also,  the  first  breach  in 
this  firm  basis  was  made  by  ecclesiastical  affairs.  Although, 
after  the  fruitless  attempts  of  the  Stuarts,  the  National 
Church  attained  unconditional  sway  in  England,  and  be- 
came in  the  course  of  the  century  reconciled  and  blended 
with  the  ruling  class ;  yet  this  grand  success  was  gradually 
followed  by  a  want  of  fervour  within  the  Church  itself.  The 
higher  grades  of  the  clergy  were  drawn  into  the  *'  high  life  "  of 
the  aristocracy,  whilst  the  majority  of  the  benefices  were 
committed  to  the  charge  of  miserably  paid  curates,  in  spite 
of  the  growing  spiritual  wants  of  a  rapidly  increasing  popula- 
tion. The  period  of  enlightenment  in  England  (as  well  as  on 
the  Continent),  whilst  introducing  religious  toleration  among 
the  upper  classes,  produced  in  them  an  indifference  to  the 
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education  of  the  lower  orders,  which,  in  the  second  half  of 
the  century,  drove  numerous  elements  of  the  population  to 
a  methodism  which  offered  the  thirsty  soul  that  which  the 
aristocratic  State  Church  denied.  This  dissenting  methodism, 
though  void  of  political  aims,  tended  all  the  same  to  under- 
mine the  social  scale  and  to  lead  to  separation  from  the 
political  system  then  obtaining.  The  glorious  Beyolution  had, 
out  of  fear  of  popery,  retained  all  the  Test  and  Corporation 
Acts,  which  excluded  dissenters  from  offices  and  political  rights. 
A  sensible  contradiction  to  this  exclusive  monopoly  of  the 
State  Church  had  now  arisen  through  the  union  with  Scotland, 
in  which  laaid  the  Presbyterian  Church  in  turn  entirely 
excluded  the  influence  of  the  State  Church,  whilst  in  the 
English  Parliament  both  Presbyterian  and  Anglican  members 
were  expected  to  exercise  concurrently  the  highest  political 
rights  I  Since  the  accession  of  George  II.,  this  contradiction 
was  overridden,  in  the  practice  of  ignoring  Protestant  dissent 
in  official  appointments,  and  by  the  constant  repetition  of 
a  ''bill  of  indemnity,"  declaring  all  infringements  of  the 
law  which  had  occurred  exempt  from  punishment.  Thus 
were  the  Dissenters  gradually  placed  upon  an  actual  footing 
of  equality,  promoted  by  the  progressive  spirit  of  religious 
toleration.  On  the  other  hand,  the  exclusion  of  the  Boman 
Catholics  from  all  political  rights  was  adhered  to  with 
obstinate  consistency.  Even  the  laws  debarring  them  from 
the  acquisition  of  real  estate,  as  well  as  draconian  penal  laws, 
which  were  however  not  actually  put  in  force,  still  obtained. 
Oeorge  III.,  and  the  majority  of  the  nation,  perceived  in  that 
Church  not  merely  an  ecclesiastical,  but  an  essentially 
political,  institution,  which,  owing  to  its  extension  over  all 
the  States  of  the  inhabited  globe,  and  to  its  claim  to  external 
sway  over  the  life  of  nations,  as  well  as  to  its  pretensions 
to  a  complete  recognition  of  sovereignty  in  its  spiritual 
head,  was  incompatible  with  the  constitution  of  the  country. 
This  view  was  so  deeply  rooted  in  George  III.,  that  all 
attempts  made  to  pass  an  act  of  toleration  were  foiled  by  his 
unyielding  will. 

The  breaking  down  of  this  opposition  was  the  immediate 
consequence  of  the  difficult  situation  resulting  from  the  union 
with  Ireland.  The  rule  of  the  Emerald  Isle  had  for  centuries 
been  the  blackest  spot  in  the  whole  of  English  parliamentary 
government.  The  antipathy  of  the  two  races  had,  ever 
since  the  Beformation,  been  increased  by  the  antagonism  of 
the  Boman  CathoUo  Church,  to  which  the  great  majority  of 
the  population  remained  faithful,  whilst  the  conquering  Fro- 
testimt  settlers  were  in  the  ascendancy  in  respect  of  landed 
property,  commerce,  and   industry.     For   the    latter,  the 
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island  was  a  conquered  country,  partly  colonized,  and 
administered,  even  in  the  eighteenth  century,  in  a  manner  re- 
minding only  too  vividly  of  the  provincial  government  of  ^  the 
old  Roman  Bepublic.  This  complete  neglect  and  merciless 
fleecing  could  not  go  on  unchecked,  now  that  the  war  with 
the  American  colonies  had  rendered  a  military  occupation  of 
Ireland  almost  impracticable,  and  made  even  the  employment 
of  the  natives  in  the  standing  army  and  as  volunteers  un- 
avoidable ;  to  this  was  added  the  fact,  that  shortly  afterwards 
the  breaking  waves  of  the  French  Revolution  made  their 
effect  felt  in  Ireland.  The  English  ministry  now  at  length 
resolved  upon  conciliatory  concessions,  and  began  with  an 
attempt  to  give  the  country  an  independent  Parliament 
(1782),  But  it  was  soon  perceived  that  want  of  coherence  in 
the  elective  bodies,  as  well  as  the  rivalry  of  nationalities, 
rendered  a  durable  Parliament  an  impossibility.  The  union 
with  Scotland  became  necessary  as  early  as  1707,  as  the 
English  and  Scotch  parliaments  began  to  pass  conflicting  re- 
solutions, which  threatened  to  throw  both  constitution  and 
government  into  confusion.  The  same  thing  occurred,  when 
the  independent  Irish  Parliament  began  to  pass  divergent 
resolutions  affecting  the  Regency  and  other  matters.  But  of 
still  greater  moment  was  the  circumstance  that  this  inde- 
pendent Parliament  was  regarded  by  the  Irish  national  party 
merely  as  an  engine  for  separating  themselves  from  the 
Saxon  land,  which  they  abhorred  both  as  a  nation  and  as 
a  church.  This  increasing  tendency  to  secession  burst  forth, 
in  the  years  1794-98,  in  open  rebellions  and  in  French  in- 
vasions, in  which  the  native  population  behaved  with  a  fnry 
and  cruelty  which  remind  us  of  the  wars  of  the  red-Indians. 
Pitt  here  perceived  no  other  way  of  escape  but  to  unite 
the  country  with  England  upon  terms  of  economic  and 
political  equality.  The  State  taxation  was  regulated  accord- 
ing to  a  fair  scale ;  the  numbers  of  deputies  (according  to  an 
average  of  population  and  taxation)  fixed  at  100,  and  to 
the  Upper  House  were  added  a  smaller  number  of  28  members 
elected  from  the  Irish  peerage  for  life.  The  accomplishment 
of  the  union  appears  to  be  one  of  the  chefs  d'o&wort  of  this 
illustrious  statesman. 

But  with  the  union  with  Ireland,  the  ecclesiastical  basis 
of  the  parliamentary  constitution  was  brought  into  a  new 
position.  In  England  itself,  a  considerable  portion  of  the 
population  no  longer  owned  the  Anglican  Church,  and  this 
number  at  the  beginning  of  the  century  amounted  to  several 
millions.  In  Scotland,  more  than  three-quarters  of  the  popu- 
lation belonged  to  the  Presbyterian  Church,  even  to  the  strictest 
exclusion  of  the  Anglican.    In  Ireland,  more  than  three- 
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fourths  of  the  people,  now  blessed  with  equal  political  rights, 
belonged  to  the  Roman  Catholic  Church,  in  the  face  of  whom 
the  Anglicans  could  no  longer  assert  their  position  of  being 
both  politically  and  ecclesiastically  considered,  the  sole  privi- 
leged class.  A  united  church  in  a  united  State,  as  the  basis  of 
the  parliamentary  constitution,  had  thus  become  an  impossi- 
bility. Next  followed  (1828)  the  formal  repeal  of  the  Test  Act 
and  Corporation  Act,  and  with  it  the  actual  rending  of  the  old 
bond  between  Church  and  State,  which  had,  in  the  case  of 
the  Dissenters,  been  already  dissolved.  And  now  at  length, 
after  a  struggle  which  had  been  protracted  for  more  than 
fifty  years,  there  followed,  as  an  inevitable  consequence, 
the  so-called  Act  of  Emancipation  for  the  followers  of  the 
Boman  Catholic  Church.  The  fatal  policy  of  the  Stuarts 
was  still  in  such  vivid  remembrance,  that  the  Saville  Act  of 
1778,  which  only  repealed  some  few  of  the  draconian  penal 
laws,  viz.  against  the  reading  of  mass,  against  the  education 
of  children  in  Catholic  schools,  and  the  incapacity  of  the 
Catholics  to  acquire  real  estate,  led  to  the  formation  of  a  great 
counter-league  of  threatening  attitude,  and,  two  years  later,  to 
the  dangerous  Gordon  Riots.  The  constant  revolts  and  the 
enmity  of  the  Irish  population  kept  these  feelings  so  much 
alive,  that  Pitt  in  1801  found  himself  unable  to  add  the  clause 
of  emancipation  to  the  Act  of  Union.  This  was  the  sole 
reason  for  the  resignation  of  the  great  minister,  who,  in  1804, 
was  summoned  by  George  III.  to  his  second  ministry,  only 
under  the  condition  of  relinquishing  this  question.  In  the 
year  1807,  Grenville's  ministry  was  again  wrecked  on  this 
rock.  The  years  1818  and  1817  saw  the  Grattan  bills; 
1819,  motions  in  this  matter  were  renewed  in  the  Lower 
House ;  and  in  the  years  1821  and  1825  in  the  Upper.  But 
it  was  the  threatening  revival  of  the  Catholic  Association,  the 
illegal  election  of  O'Gonnell  as  member  of  the  Lower  House, 
and  the  recent  repeal  of  the  Test  and  Corporation  Acts  that,  in 
1829,  brought  the  matter  to  a  climax.  George  IV.  having 
once  more,  in  consequence  of  the  intended  alteration  of  the 
oath  of  supremacy,  withheld  his  consent,  yielded  to  the  con- 
sequent resignation  of  his  ministers ;  whereupon  the  bill 
passed,  by  820  to  142  votes  in  the  Lower  House,  and  by  213 
to  109  in  the  Upper. 

A  breach  was  thus  effected  in  the  entrenched  position  of  the 
ruling  class,  through  which  further  reforms  might  begin  to  pass. 

AJready,  in  the  first  decade  of  this  century,  the  legislature 
had  shown  a  somewhat  altered  frame  of  mind  by  passing 
some  social  reforms.  The  ripe  fair  fruit  of  twenty  years  of 
assiduous  labour  was  (1807)  seen  in  the  legal  prohibition  of 
the  slave  trade^  which,  in  spite  of  the  great  sacrifices  it  en- 
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tailed,  was  forthwith  carried  into  execution  in  every  detail. 
The  repeal  (1824)  of  the  old  penal  laws  against  labourers' 
unions  and  of  certain  hindrances  to  their  freedom  of  settle- 
ment was  an  important  boon  to  the  working  classes.  The 
modest  beginnings,  too,  of  factory  laws  for  the  protection  of 
operatives  began  to  be  visible. 

With  an  equally  modest  commencement  did  a  tendency 
towards  administrative  reforms  begin  to  show  itself;  such  as 
the  suppression  of  the  excessive  number  of  sinecures,  aU 
created  in  the  interest  of  the  ruling  class ;  the  appointment 
of  a  commission  to  reform  the  antiquated  Court  of  Chancery  ; 
reforms  in  the  customs  tariff,  so  overburdened  ^ith  protec- 
tive duties ;  the  abolition  of  the  trading  monopoly  of  the  East 
India  Company,  and  modifications  of  the  Navigation  Acts. 

There  was,  however,  no  prospect  of  thorough  political 
reform  whilst  the  constitution  of  the  Lower  House  remained 
so  marvellously  knit  up  with  the  upper  classes,  both  in 
country  and  town.  A  removal  of  these  anomalies  would 
necessarily  attack  the  very  heartstrings  of  the  ruling  class 
of  society.  The  unjust  anomaly  of  a  mass  of  borough  con- 
stituencies, more  than  ten  times  as  strongly  represented  as  they 
should  be,  considering  their  population,  had  long  been  recog- 
nized. The  first  proposal,  an  ill-considered  bill,  brought 
in  by  the  Duke  of  Richmond  (1780)  to  replace  it  by  an 
universal  equal  suffrage,  was  rejected  without  division.  The 
very  moderate  proposals  of  Pitt  (1782,  1788,  1786)  to  dis- 
franchise only  thirty-six  decayed  boroughs,  and  to  distribute 
the  vacant  suffrages  between  the  counties  and  the  metropolis » 
failed  even  to  pass  the  House  of  Commons,  as  that  body  could 
not  calculate  what  influence  this  amputation  might  not  exercise 
upon  the  strength  of  parties.  In  vain  did  the  newly  formed 
**  Society  of  Friends  of  the  People  "  offer  (1792)  to  prove,  that 
at  that  time  some  200  members  of  Parliament  represented 
small  boroughs  of  less  than  100  electors,  and  that  altogether 
867  members  were  as  good  as  appointed  by  164  powerful 
patrons.  According  to  a  later  calculation,  800  members  were 
elected  by  the  influence  of  peers,  171  by  the  influence  of 
powerful  commoners,  and  sixteen  owed  their  seats  to  royal 
mfluence,  so  that  there  only  remained  171  freely  elected 
members.  The  Lower  House  refused  all  revision  of  the 
numbers  of  qualified  electors ;  and  the  bloody  scenes  of  the 
French  Revolution  now  unfolding  themselves  before  men's 
eyes,  as  well  as  Burke's  fiery  ''Reflections  on  the  French 
Revolution,'*  filled  public  opinion  with  such  dread  of  enfran- 
chising the  masses,  that  Grey's  motions  (made  in  1798, 1797) 
were  rejected  in  the  Lower  House  by  overwhelming  majorities. 
The  international  war  now  being  prosecuted  against  Napoleon 
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riveted  the  attention  of  the  nation  to  such  an  extent,  that 
even  Brand's  motions,  in  1810  and  1812,  found  but  little 
support.  The  peace  of  1815  was  again  followed  by  years  of 
famine  and  commercial  crises,  by  dangerous  insurrections,  a 
brutal  attempt  upon  the  life  of  the  Prince  Begent  (1817),  and 
a  Gato  Street  Conspiracy  to  murder  the  ministers  (1820). 
Hence  the  now  so-called  radical  reformers  found  an  ex- 
ceedingly unfavourable  soil  upon  which  to  work.  Sir  F. 
Burdett's  (1818)  radical  motions  were  rejected  by  106  voices 
to  0.  It  was  not  until  1821  and  1822  that  Lord  John  Bussell 
dared  to  reintroduce  proposals,  which  were,  it  is  true,  rejected 
in  the  Lower  House  by  269  to  164  votes ;  but  the  attitude  of 
the  press  towards  them  was  such  as  to  augur  a  change  of 
front  in  this  respect.  A  petition  presented  by  17,000  free- 
holders  of  the  county  of  York  (1828),  showed  that  this  was 
no  longer  a  question  of  artificiid  agitation,  but  of  an  altered 
2kMt8  (^  society f  in  consequence  of  which  powerful  propertied 
masses  now  supported  the  demand  for  reform. 

During  the  course  of  the  great  struggles  with  France, 
changes,  at  first  almost  imperceptible,  had  been  made  in  the 
interior  of  the  country,  yet  changes  which  make  the  nine- 
teenth century  a  completely  new  epoch  even  in  English 
political  life.  The  invention  of  the  machine  began  to  draw 
certain  branches  of  rural  industry  to  the  towns ;  speedily 
attaining  to  greater  dimensions  in  cotton,  wool,  flax,  and  silk, 
and  reacting  upon  a  rapidly  increased  consumption  of  coal, 
iron,  and  raw  material,  it  soon  concentrated  industry  and  trade 
in  a  way  formerly  unknown ;  after  the  conclusion  of  peace  in 
1816,  it  also  began  to  react  upon  agriculture,  and  finally, 
hand  in  hand  with  facilitated  communications,  to  alter  the 
economic  conditions  of  the  whole  country.  From  decade  to 
decade  the  transformation  of  the  system  of  production  became 
more  and  more  apparent,  as  steam  (and,  shortly,  railways) 
increased  the  pace.  Beal  and  personal  property,  productive 
and  intellectual  labour,  entered  into  new  and  multifarious 
combinations,  which,  slowly  progressing,  shifted  the  propertied 
power  from  the  landed  estates  to  the  capitalists.  Production, 
consumption,  and  exchange,  passed  into  a  new  and  uniform 
system  embracing  the  market  of  the  world,  and  one  which, 
in  England,  owing  to  its  world-wide  commerce  and  colonial 
possessions,  attained  to  a  most  magnificent  development. 

Simultaneously  with  this  reconstruction  of  the  propertied 
and  industrial  conditions  of  the  country,  there  now  appeared 
a  new  link  in  the  relations  of  society  to  the  State. 

The  accumulation  of  funded  and  industrial  capital  led  to 
the  formation  of  a  large  number  of  new  households  with  an 
independent  personal  estate  equal  to  the  average  income  of  the 
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quondam  ruling  class ;  these,  by  the  acquisition  of  real  estate, 
and  by  filling  the  civic  oflSce  of  justice  of  the  peace  and  the 
magistracies,  coalesced  in  many  cases  with  the  landed  gentry, 
without,  however,  participating  in  an  equal  degree  in  their 
habitual  duties  of  public  life,  and  lacking  therefore  the 
consolidated  political  influence  of  that  older  gentry. 

The  new  combinations  of  capital  and  labour,  the  ever- 
increasing  application  of  intellectual  and  technical  knowledge 
and  the  business  requirements  of  great  trading  and  industrial 
firms,  led  likewise  to  a  corresponding  increase  in  the  middle 
classes^  who,  although  they  paid  rates  and  taxes  on  precisely 
the  same  scale  as  did  the  freeholders  in  the  counties  and 
freemen  in  the  towns,  were  yet,  according  to  the  existing  con- 
stitution, in  great  measure  excluded  from  the  franchise. 

The  labowring  classes,  finally,  were,  by  the  great  industries, 
brought  into  almost  entire  dependence  upon  industrial  capital, 
were  as  a  rule  without  any  participation  of  their  own  in  the 
community  of  their  neighbours,  and  had  not  the  franchise. 

The  fusion  of  these  new  elements  into  the  parochial  union 
(which  even  to  this  day  is  the  chief  difficulty  of  the  German 
Commune)  took  place  in  England  with  great  ease,  as  the 
English  parochial  rates,  following  the  elastic  poor  rate  system, 
were  from  the  first  levied  upon  the  actual  occupier;  the 
parochial  rates  upon  houses  and  manufactories  had  on  that 
system  long  since  outstripped  the  parochial  burdens  laid  upon 
land.  But,  on  the  other  hand,  the  admission  of  these  new 
elements  to  the  parliamentary  franchise  met  with  the  same 
opposition  as  was  the  case  in  the  representative  systems  of  the 
Continent.  The  rights  of  suffrage  in  the  Middle  Ages  were 
inseparable  from  feudal  and  free  tenure,  which  at  that  time 
bore  the  whole  of  the  State  burdens.  This  fact  had  long  been 
forgotten.  These  political  rights  had  from  generation  to 
generation  been  alienated  and  acquired  with  the  possession  of 
the  land,  and,  as  such,  were,  on  their  broader  English  basis, 
guarded  with  the  same  jealousy  as  were  the  political  privileges 
of  the  aristocratic  landed  estates  on  the  Continent.  This 
view  was  so  deeply  rooted,  that  Pitt,  in  making  his  reform 
proposals  of  1782,  was  for  purchasing  the  rights  of  the  thirty- 
six  decayed  boroughs  for  £1,000,000  sterling,  and,  in  effect- 
ing the  union  with  Ireland,  actually  carried  out  such  a 
system  of  purchase.  The  privileged  freeholder  in  England 
could  not  therefore  be  readily  induced  to  accord  to  the  copy- 
holder, the  leaseholder  for  sixty  years,  or  the  mere  tenant 
for  a  term,  an  equal  suffrage  with  himself,  even  though,  regard 
being  paid  to  the  altered  value  of  money,  the  forty-shilling 
qualification  was  raised  five  to  twenty  times.  The  landlord  in 
the  towns  more  readily  acquiesced  in  the  occupier  being  placed 
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on  equal  terms  with  himself,  inasmuch  as  the  system  of  select 
bodies  was  no  longer  feasible,  and  the  occupier  had  long  since 
had  to^  bear  the  chief  parochial  rates  and  taxes.  Thus  it 
was  that  the  towns,  as  a  rule,  inclined  to  the  idea  of  reform. 
The  struggle  for  the  reform  of  the  franchise  appeared,  ac- 
cordingly, from  the  first  nothing  but  a  struggle  for  the 
privilege  or  equality  of  certain  tenures,  and  has  retained  this 
character  to  the  present  day.  (1) 

Meanwhile,  the  first  generation  in  the  development  of 
industrial  society  had  run  its  course,  and  behind  the  reform 
movement  stood  no  longer  an  agitation  of  the  friends  of 
radical  reform,  but  a  justifiable  feeling  of  inferiority  made 
itself  felt  in  the  new  elements  of  the  propertied  classes  and 
middle  ranks.  Their  strength  lay  in  the  large  towns,  which 
were  either  unrepresented,  or  quite  inadequately  represented 
on  the  parliamentary  register.  But  even  in  the  boroughs 
summoned  to  Parliament,  the  old-fangled  municipal  con* 
stitution,  limited  to  the  select  burgesses,  excluded  them 
from  political  rights.  In  the  country  districts,  the  qualifica- 
tion of  freehold  was  as  much  out  of  harmony  with  social 
conditions  as  with  the  rateability  of  the  middle  classes  of 
industrial  society.  The  representation  of  the  northern  and 
southern  counties  of  England  was  out  of  all  proportion  to  its 
present  population.  In  Scotland  the  total  electorate  in  the 
counties  was  restricted  to  2500  heads,  that  of  the  boroughs 
to  1440,  and  that  of  the  capital,  Edinburgh,  to  thirty-three. 
The  powerful  influence  of  the  press,  and  the  right  to  establish 
unions,  lent  these  aims  and  aspirations  a  weight  which  the 
ruling  class  now  for  the  first  time  learnt  to  feel. 

The  consciousness  of  this  new  situation  burst  suddenly  and 
unexpectedly  forth,  in  consequence  of  the  July  Bevolution  in 
France,  which  gave  the  so-called  middle  classes  in  England 
the  required  influence  over  the  Government,  and,  by  virtue 
of  the  constant  contagion  it  spread,  (2)  made  the  reform  of 
Parliament  at  last  an  unavoidable  necessity.  The  laws  of 
1828  and  1829  had  cut  away  the  ground  under  the  feet 
of  the  high  Tory  party  of  obstinate  resistance.    After  Welling- 


(1)  The  olaBMB  whioh  were  newly 
ibnned  hj  the  propertied  and  indas- 
trial  oonditions  of  the  new  Booiety  can, 
to  a  certain  extent,  be  ascertained  from 
the  censuB  tables  compiled  every  ten 
years,  and  in  the  lists  of  the  income  tax 
and  local  rates,  which  last  show  how 
rapidly  income  derived  from  house 
propertjT,  from  manufactories  and 
mines,  increases  in  comparison  with 
that  derived  from  land. 

(2)  The  contagious  influence  of  the 


July  Bevolution,  with  its  ideas  of 
popular  sovereignty,  was  seen  at  the 
beginning  of  the  third  decade  in  a 
number  of  phenomena,  which  have 
since  been  forgotten.  I  remind  my 
readers,  for  example,  that  in  the  wards 
of  the  freemen  of  the  city  of  London 
formal  resolutions  were  passed  insist- 
ing ihsX  members  of  Parliament  should 
for  the  future  receive  binding  man- 
dates from  their  constituents. 
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ton  had,  in  September,  1880,  solemnly  declared  that  the 
parliamentary  constitution  needed  no  reform,  in  November, 

1880,  Lord  Grey  presented  parliamentary  reform  to  the 
House  as  the  ministerial  programme.     On  the  1st  of  March, 

1881,  Lord  John  Bussell  introduced  the  first  draft  of  the 
Beform  Bill,  which,  after  a  debate  lasting  seven  nights  and 
after  seventy-one  speakers  had  been  heard,  was  admitted  to 
the  first  reading,  but  only  passed  the  second  by  302  to  301. 
Having  regard  to  the  prevailing  feeling  of  the  population, 
William  lY.  was  induced  to  dissolve  Parliament,  which,  on 
its  re-election,  showed  a  very  considerable  majority  for  the 
prc^osed  reform.  The  bill  now  passed  the  second  reading 
m  the  Lower  House  by  867  to  281 ;  and,  after  long  obstruc- 
tions, the  third  reading  also  by  846  to  289.  But,  on  the  8th  of 
October,  1881,  the  bill  was  thrown  out  in  the  Upper  House 
by  199  to  158,  the  consequence  of  which  was  a  profound  com* 
motion,  such  as  had  never  before  been  known  in  the  country, 
accompanied  by  many  violent  disturbances. 

A  third  bill  was  presented  to  the  House  in  December,  1831, 
which  passed  the  second  reading  by  a  majority  of  162,  and 
now,  at  length,  passed  the  Upper  House  (after  a  few  amend- 
ments had  been  made  in  it),  by  184  to  175  voices.  Yet  a 
dilatory  amendment  of  Lord  Lyndhurst  in  the  House  of  Lords 
again  jeopardized  the  bill.  The  feeling  of  the  country 
declared  itself  during  this  interval  in  a  more  serious  manner. 
Several  lords  were  insulted  by  the  mob,  Nottingham  Castle 
was  set  on  fire,  and  great  destruction  of  property  cansed  by 
violent  insurrections  at  Bristol.  It  was  impossible  any  longer 
to  procure  from  juries  verdicts  against  the  authors  of  the 
passionate  squibs  of  the  time.  Lord  Grey  calculated  the 
number  of  crimes  committed  in^  consequence  of  the  Beform 
Bill  at  9000.  The  ministers,  accordingly,  demanded  a  new 
creation  of  peers,  which  was  refused  by  the  king;  the 
ministers  hereupon  resigned.  However,  after  the  Duke  of 
Wellington  had  vainly  endeavoured  to  form  a  cabinet,  the 
king  personally  intervened  by  privately  communicating  with 
the  dissentient  lords,  requesting  them  to  refrain  from  voting, 
whereupon  the  bill  passed  into  law  by  106  to  22,  and 
simultaneously  the  kindred  reform  laws  for  Scotland  and 
Ireland.  The  new  basis  of  the  Lower  House  was  now  as 
follows — 

L  Wii^  respect  to  tjbe  constituencies,  the  Beform  Bill  followed 

the  sound  principle  of  retaining  only  real  communitates,  that  is, 
counties  and  municipal  boroughs,  as  constituencies;   whilst 

Saring  down  and  restricting  the  totally  decayed  boroughs  and 
istributing  the  vacant  seats  among  the  greater  districts  which 
had  hitherto  been  insufficiently  represented.    Following  this 
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principle,  56  smaller  boroughs,  of  less  than  2000  inhabi- 
tants, among  them  the  notorious  Old  Sarum,  were  completely 
disfranchised ;  and  80  smaUer  boroughs  of  2000-4000  inhabi- 
tants limited  to  a  single  member.  On  the  other  hand,  22 
more  important  towns,  hitherto  unrepresented  (Manchester, 
Birmingham,  Leeds,  etc.),  now  received  two  representatives ; 
20  other  towns  (18,000-25,000),  one  each ;  25  great  counties 
were  divided  into  two-  divisions  each,  each  of  which  returned 
two  members ;  seven  counties  received  three  instead  of  two 
representatives;  three  Welsh  counties,  two  representatives 
in  the  place  of  one.  The  remaining  seats  were  sufficient 
in  number  to  give  Scotland  58  (instead  of  45)  and  Ireland 
105  (instead  of  100)  members. 

II.  WLiif^  tegatlx  to  t]^  electoral  quaUficattons  in  the  counties, 
the  old  franchise  of  the  forty-shilling  freeholders  was  retained ; 
yet  in  freehold  for  life,  the  right  of  franchise  was  made  in- 
separable from  the  condition  of  actual  possession,  in  order  to 
prevent  a  multiplication  of  votes  by  a  parcelling  of  estates. 
Apart  from  this  reservation,  freehold  only  gave  the  franchise, 
where  a  yearly  income  of  £10  was  derivable  therefrom.  In  like 
manner,  copyhold  and  leasehold  for  60  years  and  upwards,  of 
an  annual  value  of  £10.  Leasehold  of  20  years  and  more, 
only  in  case  of  £50  annual  value.  According  to  a  Ohandos 
Clause,  inserted  in  the  Upper  House,  every  tenant  and  other 
lessees  were  given  the  franchise,  where  the  rent  amounted  to 
£50  and  upwards. 

Through  the  decay  of  the  municipal  corporations  in  the 
towns,  all  principle  in  the  matter  had  been  so  far  lost,  that  by 
2  Geo.  II.,  c.  2,  it  was  provided  that  that  right  of  suffrage 
should  always  obtain,  which  had  been  accepted  in  the  last 
decision  of  the  Lower  House.  The  Beform  Bill  gave  the 
franchise  in  every  case  to  the  municipal  middle  classes,  that 
is,  to  every  occupier  (whether  owner  or  lodger)  of  a  dwelling, 
a  shop,  a  bank,  or.huilding  of  £10  annual  value. 

All  rights  of  franchise  were  after  the  old  system  calculated 
not  according  to  taxation  and  personal  political  duties,  but 
according  to  tenure.  But,  in  order  to  guarantee  the  cohesion 
of  the  electoral  bodies,  an  actual  payment  of  taxes  and  a 
lengthened  residence  within  the  constituency  or  an  acquisi- 
tion of  real  estate  by  inheritance  or  marriage  settlement  re- 
mained the  essential  qualification. 

in.  WHHI)  respect  to  ti)e  electoral  procelmre,  an  important 

innovation  borrowed  from  France  was  introduced,  namely, 
that  complete  registers  should  henceforth  be  made  by  the  local 
authorities,  under  the  control  and  supervision  of  revising 
barristers,  with  appeal  to  the  high  courts  of  justice.  To 
be  entered  upon  the  register  was  a  necessary  condition  pre- 

8a 
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cedent  to  exercising  the  franchise.  Whilst  in  former  days 
the  tedions  legitimation  of  the  electors  protracted  the  election 
for  weeks,  the  poll  now  became  limited  to  two  days,  and  Boon 
to  one,  and  thns  the  old  election  disorders  were  in  great 
measure  pnt  an  end  to.  A  sharp  Corrupt  Practices  Prevention 
Act  (1864)  attempted  finally  to  prevent  bribery  and  corruption 
still  more  thoroughly.  (3) 

The  number  of  electors,  which  at  the  time  of  passing  the 
Reform  Bill  was  reckoned  at  400,000,  was  by  that  bUl  as 
nearly  as  possibly  doubled.  On  the  completion  of  the  new 
electoral  system  (1852),  in  the  county  elections  for  England 
and  Wales,  there  were  counted :  822,619  freeholders,  23,097 
copyholders,  21,104  leaseholders,  99,019  tenants  from  year 
to  year.  The  number  of  borough  electors  too  was  given  in 
the  draft  for  the  second  Beform  Bill  at  only  488,920« 
Moderate  as  this  extension  appears,  in  comparison  with  the 
constitutions  of  the  Continent,  yet,  considering  the  position  of 
the  English  parliamentary  constitution,  it  still  sufficed  to  make 
the  middle  classes  no  longer  a  moderating  but  a  leading 
factor  of  the  parliamentary  system. 

(8)  The   technical   details   of  the  given  in  EngEsh  treatifles  in  a  verf 

Beform  Bill  have   been  here  iuten-  oomplicated  oaBuisky.    For  the  mort 

tionally  passed  over,  and  especially  the  explicit  treatise  vide  Lely  and  Foulkes. 

not  yerj  considerable  divergencies  in  ''The  Parliamentary  Election  Acts,'* 

the   Beform  Bills  for  Scotland   and  London,  Clowes  and  Soos^  188!ii. 
Ireland.     These   details  have    been 
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CHAPTER  LVIIL 

Sbe  $arltamentt  of  ti^e  :Nr(neteent]b  (JDenturg  Hofon  to  tj^e  ^econb 

3Ul(fonii  mil  (1867). 

In  ancient  times  an  aristooratio  oanstitution,  as  found  in 
England  at  the  cammencement  of  the  nineteenth  century, 
would  have  ended  with  the  oppression  of  the  lower  classes 
and  in  a  helotdom.  It  is  a  grand  testimony  to  the  power  of 
Christianity  and  nationaUty— especiaUy  in  the  ruling  class  in 
England — ^that  from  those  conditions  the  English  society 
effected  a  transition  to  a  century  of  Reform  BiUs  and  Social 
Reform.  In  like  manner,  we  shall  not  be  able  to  deny  the  old 
Whig  party  the  recognition  that,  faithful  to  its  traditions, 
it  carried  out  the  difficult  task  of  reforming  the  popular  re* 
presentation  with  courage,  persistency,  and  judgment,  and 
without  destroying  the  old  cohesion  of  the  elective  bodies  of 
the  House  of  Commons. 

In  the  January  of  1888,  the  first  reformed  parliament,  in 
which  only  172  Conservatives  opposed  486  Liberal  members 
and  their  associates,  assembled.  In  the  very  first  session  of 
its  meeting,  it  was  confronted  by  a  whole  pile  of  reform 
measures,  which,  proceeding  from  a  long-checked  current  of 
popular  opinion,  were  doomed  to  speedily  present  great  diffi- 
culties to  the  present  majority  and  its  ministries.  The 
reform  movement  which  had  now  burst  forth,  is  divided  hence- 
forward into  the  threefold  tendency  of  social,  administrative, 
and  poUtical  reforms. 

1.  The  province  of  social  reform  was  primarily  directed  against 
the  class  privileges  of  the  old  rulmg  class.  Using  great 
moderation,  this  tendency  contented  itself  with  repealing  the 
qualification  of  JE600  and  £800  income  from  real  estate  for 
the  representatives  of  the  counties  and  towns  respectively. 
This  qualification  had  been  introduced  a  century  previously, 
in  order  to  render  it  difficult  for  capitalists  to  enter  into 
competition  with  the  landed  gentry.  It  was  now  simplj 
abrogated  (1858).  Motions  for  depriving  the  bishops  of  their 
political  functions  in  the  Upper  House,  and  for  creating  a 
number  of  life  peers  in  addition  to  the  hereditary  peers,  were 
as  yet  rejected. 
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Still  more  incisive  were  the  attacks  made  upon  the  economic 
privileges  of  the  ruling  class.  First  of  all,  upon  the  great  trading 
monopolies  which  were  abolished  after  fair  compensatidh ; 
next,  upon  the  overspreading  system  of  protective  customs, 
which  being  universally  recognized  as  pernicious  for  a  country 
marked  out  for  a  great  commercial  and  industrial  future, 
were  in  great  measure  suppressed,  and  reduced  to  a  few 
profitable  finance  duties.  The  Com  Laws  followed  suit,  after 
violent  resistance.  Although  Lord  Melbourne,  as  late  as  1839, 
had  declared  that  he  considered  the  plan  of  leaving  the 
great  agricultural  interest  without  protection  most  quixotic 
and  idiotic ;  yet  the  Anti-Corn  Law  League  and  the  power  of 
the  press  in  the  years  1888-1846  managed,  under  Sir  Robert 
Peel,  to  pass  this  measure  also.  The  powerful  interest  of 
the  land  had  also  to  accommodate  itself  to  the  redemption  of 
tithe,  to  the  regulation  of  the  peasant  burdens  of  copyhold, 
and  to  fi,  system  of  the  partition  of  common  rights  (though 
with  comfortable  modifications). 

The  demand  for  religious  equality  necessitated  the  farther 
repeal  of  certain  antiquated  penal  statutes,  and  the  granting 
to  the  dissenting  sects  of  many  rights  necessary  for  the  manage- 
ment of  their  property  and  the  conduct  of  their  services.  The 
admission  of  Jewish  members  to  the  Lower  House  met  for  a 
long  time  with  the  resistance  of  the  Upper  House,  but  was  at 
length  (1858)  rendered  possible  by  a  clumsy  and  dangerous 
compromise,  which  permitted  each  house  itself  to  prescribe 
the  form  of  oath  for  its  own  members.  (1) 

As  in  old  days  at  the  Magna  Gharta  crisis,  so  now  in  the 
nineteenth  century,  did  the  propertied  classes  not  forget  that 
care  for  the  weaker  classes  is  the  vital  condition  of  every  free 
constitution.  The  Rrand  work  of  suppressing  the  slave-trade 
was  extended  yet  mrther  to  the  far  more  difficult  task  of 
aboUshing  slavery  itself;  this  was  accomplished  circumspectly 
and  successfully,  at  the  expense  of  £20,000,000  sterling  from 
the  State  coffers.  Far  more  difficult  and  manifold  were  the 
social  reforms  in  favour  of  the  operative  classes. 

Favourable  as  was,  in  the  first  decade,  the  influence  of  steam- 
power  and  manufactures  for  the  external  independence  and 
wage-earning  of  the  working  classes,  yet,  as  time  went  on,  the 
wages  question  became  more  unfavourable.  Within  a  genera- 
tion there  was  produced  in  the  new  "  proletariat "  a  picture  of  a 
degenerated  family  life,  visible  in  lodging,  food,  clothing,  ill- 
health,  poverty,  and  the  starvation  and  degradation  of  women 
and  children,  which  for  many  decades  showed  the  black  sides  of 

(1)  An  Act  of  Parliament  for  giving  the  violent  opposition  of  publio  opinion 
civil  equality  to  the  Jews,  passed  in  it  was  withdrawn  in  the  foUowing 
the  year  1763,  but  in  consequence  of      year. 
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the  new  order  of  society.  The  years  next  following  the  Reform 
Bill  were,  owing  to  the  commercial  depression  of  the  time, 
calculated  to  give  these  classes,  in  their  spirit  of  opposition  to 
the  propertied  classes,  a  feeling  of  common  misery  and  of  great 
conmion  interests,  which  after  1889  assumed  a  threatening 
character  in  the  Chartist  movement,  which,  however,  finally 
ended  in  a  mere  mass-demonstration  (1848).  Without  show^ 
ing  itself  dismayed  by  the  threatening  attitude  of  the  working 
classes,  the  legislature  at  once  addressed  itself  to  the  prac- 
tical solution  of  the  social  questions,  and  began  by  remov- 
ing the  worst  ills  attendant  upon  family  life ;  restricting  the 
work  of  women  and  children,  shortening  the  hours  of  toil, 
removing  the  immediate  dangers  to  life  and  health  in 
factories  and  mines — ^by  appointing  factory  inspectors,  upon 
whose  reports  the  protective  measures  should  be  expanded 
and  extended  from  decade  to  decade,  and  by  forbidding  the 
truck  and  cottage  system,  so  as  to  prevent  a  recurrence  to 
villeinage.  It  afforded  legal  protection  to  the  weaker  classes, 
by  granting  a  system  of  civil  justice  accessible  to  all  alike, 
an  effectual  court  of  arbitration,  and  by  guaranteeing  the 
freedom  of  trades  unions,  even  to  the  enforcement  of  higher 
wages  (modified,  of  course,  by  penal  clauses  against  abuse  of 
them,  which  sometimes  showed  itself  in  a  flagrant  form).  But 
of  immediate  and  permanent  effect  upon  the  amelioration  of 
their  condition  was  the  reduction  of  the  prices  of  all  the 
necessaries  of  life  (com,  meat,  tea,  coffee,  etc.),  as  a  result 
of  the  repeal  of  the  Protection  Laws,  thus  lowering  the 
housekeeping  budget  of  the  poorer  classes  by  one-third,  on  an 
average,  whilst  the  freedom  of  unions  and  the  conditions  of 
the  international  market  obtained  a  slow,  though  on  the 
whole,  steady  increase  in  wages.  The  thorough  and  very 
valuable  sanitary  and  building  reforms,  in  a  series  of  Public 
Health  Acts,  primarily  benefited  the  working  classes.  For 
the  much  neglected  elementary  education.  Parliament,  in 
the  year  1888,  voted  £20,000,  which  sum,  in  the  course 
of  years  has  been  raised  more  than  a  hundredfold,  and 
has  developed  into  a  steadily  progressing  system  of  popular 
education.  This  social  legislation,  embracing,  as  it  does,  all 
sides  of  economic  and  family  life,  has  known  how,  at  the  same 
time,  to  promote  free  self-help  by  an  adequate  regulation 
of  the  union  system,  in  savings  banks,  burial  clubs,  sick 
clubs,  friendly  unions,  mutual  societies  (under  certain  cir- 
cumstances, also,  with  State  guarantees  and  State  grants). 
Finally,  for  the  unemployed,  we  meet  with  kinder  and  more 
humane  poor-laws,  doing  away  with,  at  all  events,  the  narrow- 
minded  repulsive  system  of  former  generations.  This  side  of 
State  policy  is  and  remains  essentially  an  endless  one,  and, 
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oonsidering  the  peculiar  conditions  of  the  greateet  industriai 
and  commercial  State  in  the  world,  is  not  yet  able  to  satisfy 
the  weaker  classes.  Looking  back^  however,  upon  what  has 
been  done  and  attained  in  the  course  of  a  generation,  we  are 
compelled  to  admit  that  the  legislature  has  worthily  recog- 
nized its  duties  and  has  remained  faithful  to  its  position  as  a 
propertied  class  in  a  free  country. 

II.  ^tie  probtna  of  a&mintsttatibe  reforms  addressed  itself 
to  the  reform  of  the  abuses  which  at  all  times  arise  in  the 
appointments  to  and  the  management  of  public  offices,  tinder 
the  stable  sway  of  a  ruling  class.  But  here  the  excessiye 
precision  used  in  laying  down  all  the  rules  of  administrative 
law  by  statute,  much  as  it  tended  to  protect  against  the  abnae 
of  party-government,  gave,  on  the  other  hand,  to  the  whole 
system  a  clumsiness  and  rigidity  which  rendered  these  reforms 
most  difficult  to  make.  The  generation  immediately  following 
the  Beform  Bill  displayed  here  also  a  great  energy,  comparing 
very  favourably  with  the  contemporaneous  condition  of  most 
continental  states. 

In  the  department  of  war,  the  experiences  of  the  Crimean 
war  led  to  the  comprehension  of  the  whole  administration 
under  one  war  office.  The  place  of  universal  military  service, 
unfeasible  in  the  case  of  England,  is  taken  by  a  wide  system 
of  volunteer  corps,  which  contains  the  germs  of  farther 
development. 

Justice  also  experienced  very  energetic  reforms  in  the  in- 
stitution  of  the  new  county  courts,  which  for  the  first  time 
afforded  a  system  of  civil  justice  accessible  to  the  public  at 
large ;  in  the  thorough  reconstitution  of  the  civil  procedure, 
the  chancery  procedure,  and  in  the  newly  organized  courts  of 
probate,  bankruptcy,  and  divorce.  The  criminal  procedure 
attained  a  practical  form  for  the  metropolis,  in  the  institution 
of  a  central  criminal  court,  as  also  in  a  model  system  of  pre- 
liminary examination,  and  the  codification  and  extension 
of  summary  criminal  procedure.  Thorough  reforms  were 
made  in  the  confused  and  intricate  criminal  law.  Whereas, 
during  the  period  between  the  Bestoration  down  to  the  acces- 
sion of  George  lY.,  not  less  than  187  transgressions  of  the 
law  were  visited  by  capital  punishment,  the  death  penalty  was 
henceforth  confined  to  high  treason  and  murder ;  the  punish- 
ment of  the  whipping-post  and  the  numerous  penalties  of  con- 
fiscation were  abolished,  and  transportation  for  life  replaced 
by  a  rational  system  of  imprisonment. 

In  the  department  of  finance,  after  the  system  of  pro- 
tection had  given  way  to  the  policy  of  great  finance-duties, 
by  the  cancelling  of  many  hundred  parliamentary  statutes, 
a  consolidation  of  the  Customs,  Inland  Bevenue,  and  Stamp 
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Acts  was  brought  about.  Sir  Bobert  Peel's  Income  Tax  law, 
with  the  insertion  from  time  to  time  of  amendments,  has  given 
proof  of  its  vitality.  The  much-prized  post-royalties  passed 
into  the  penny  post  system.  For  the  control  of  the  finances, 
60  neglected  by  party  governments,  the  Commissioners  of 
Audit,  in  conjunction  with  the  Bank  of  England  and  a  finan* 
cial  commission,  appointed  effectual  organs,  as  it  did  also  in 
respect  of  the  newly  formed  Commission  of  the  National 
Debt. 

In  the  home  and  police  departmenty  the  parochial  constables, 
whose  services  had  become  insufficient,  were  supplemented, 
£rst  in  the  meti'opolis  and  afterwards  in  the  country,  by  paid 
police  in  military  organization,  all  brought  into  practical 
connection  with  the  police  courts  and  the  justices  of  the 
peace.  Certain  branches  of  trading  laws,  especially  affecting 
public-houses,  were  newly  consolidated;  these  latter,  after 
man^  experiments,  having  again  to  be  dependent  upon  the 
magistrates  for  their  licence.  After  a  careful  consideration  of 
the  agricultural  and  game  interests,  the  game  law  of  1834 
was  passed,  which  put  an  end  to  numerous  social  injustices. 

In  the  field  of  commerce,  the  codified  Merchant  Shipping  Act, 
as  well  as  a  fragmentary  piece  of  legislation  to  replace  the 
somewhat  deficient  State  control  of  private  railways,  are  of 
importance. 

A  strongly  modernised  department  of  home  administration 
was  developed  from  the  economic  self-government  of  the 
parishes.  It  was  opened  by  the  great  poor  law  legislation 
(1884)  and  its  numerous  amendments,  in  carrying  out  which 
a  central  poor-law  board,  with  its  inspectors  and  auditors, 
presents  a  picture  of  centralization  such  as  was  until  then 
unknown.  By  the  formation  of  unions  of  parishes  and  the 
building  of  workhouses,  the  severe  abuses  of  the  ancient  regime 
were  energetically  removed,  though  still  attended  bv  great 
hardships.  Next  came  the  Highway  Statute  of  1886,  which,  in 
the  formation  of  greater  unions,  followed  the  example  of  the 
pauper  legislation.  After  numerous  unsafe  experiments,  the 
Public  Health  Act  (1848)  and  following  statutes  brought  some 
degree  of  order  into  the  sanitary  and  building  regulations 
of  thickly  populated  districts,  through  rigorous  powers  of 
inspection  exercised  by  a  central  board.  In  the  case  of  towns 
having  a  municipal  constitution,  a  new  municipal  law  was 
passed  in  1886,  which,  removing  the  antiquated  and  de- 
cayed state  of  things,  replaced  it  by  a  uniform  government 
by  mayor,  aldermen,  and  town  councillors,  retaining  the 
police  control  in  the  hands  of  special  commissions  of  the 
peace  appointed  by  the  crown.  After  a  generation  had  passed 
away,  this  local  government  of  the  new  style  was  formed  into 
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one  whole  under  a  newly  created  minister  (Local  Gk)yemment 
Board). 

In  the  department  of  church  government,  the  State  fonnd 
analogous  tasks  as  in  the  **  self-government/'  inasmuch  as, 
owing  to  the  old  legal  control  and  the  corporative  character 
of  the  Church,  grave  abuses  had  crept  in,  such  as  the 
Church,  as  a  body,  did  not  on  its  own  account  know  how 
to  master.  As  carefully  then  as  benevolently  was  the 
government  of  State  Church  property  reorganized  by  mixed 
boards,  its  dioceses  and  offices  increased  where  required, 
thousands  of  churches  and  chapels  founded  by  State  and 
private  means,  and  richly  endowed  for  the  needs  of  instruc- 
tion and  religious  service.  With  like  consideration,  to  the 
avoiding  of  questions  of  dogma,  were,  after  reference  to 
ecclesiastical  commissions,  the  vexed  questions  of  ritual,  of 
Church  discipline,  and  the  formulating  of  the  oaths  of  office, 
settled;  thus  restoring  to  the  State  Church  a  rejuven- 
escent activity  both  in  teaching  and  preaching — in  marked 
contrast  to  the  condition  of  things  which  a  hundred  years 
previously  disgraced  the  Anglican  Church. 

In  the  field  of  edncatwrty  reform  contented  itself  for  the 
present  with  gently  compelling  the  imiversities  and  founda- 
tion schools  to  make  new  statutes.  More  energetic  was  the 
advance  in  the  elementary  school  system  to  comprehensive 
regulations  under  the  conduct  of  a  new  minister  (1856),  and 
with  a  special  department  for  promoting  art  and  industrial 
schools  by  the  aid  of  considerable  State  allowances. 

In  the  province  of  colonial  govemmmit,  the  mother  country 
decided,  after  bitter  experience,  to  grant  independent  govern- 
ments to  those  colonies,  which,  owing  to  their  situation,  their 
population,  and  degree  of  civilization,  were  most  fitted  to  receive 
them,  reserving  a  supreme  legislature  in  the  EngUsh  ParUa- 
ment.  The  government  of  the  East  Indian  Empire,  after 
the  suppression  of  the  Sepoy  rebellion,  was,  by  a  new  law 
of  organization  (1858),  handed  over  to  the  central  govern- 
ment, which  exercises  control  over  the  governors,  the  tribunals, 
and  the  chief  departments  of  administration,  as  also  over 
appointments. 

More  than  one  hundred  comprehensive  administrative 
statutes  and  a  reorganization  of  the  whole  of  the  civil  service 
testify  here  also  to  the  energy  of  the  British  parliamentary 
Government.  (2) 

(2)  The  English  administratiTe  lav,  theories  in  France  and  Germany  were 

"which   appertains   as   much    to   the  laid  down,  as  good  aa  nnknown.    (X. 

nature  of  the  English  political  system  Gneist,     *'  Engl.    yerwaUungarecht," 

as  does  the  parliamentary  law,  was,  at  Srd  edit.,  1883--i84,  2  yoIb, 
the    time    when    the    constitutional 
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ni.  It  is  only  in  the  'province  of  political  reformSy  that  is,  in 
the  organization  of  local  bodies,  and  in  the  development  of  the 
parliamentary  constitution,  that  the  failures  of  the  new  order 
of  things  are  seen.  In  the  case  of  administrative  reforms, 
the  excellent  business  habits  of  the  ruling  class,  and,  in 
the  field  of  social  reforms,  the  practical  sound  sense  of  the 
commercial  classes  benefited  the  land.  For  the  following 
class  of  laws,  on  the  contrary,  the  English  parliaments 
lacked  practical  experience,  no  less  than  did  the  parliamentary 
bodies  of  the  Continent.  The  organic  statutes,  out  of  which 
the  parliamentary  constitution  grew,  are  traceable  to  the 
direct  initiative  of  the  monarchy  when  at  the  zenith  of  its 
power  (Henry  IL,  Edward  I.,  Edward  III.,  Henry  VIH.,  and 
Elizabeth).  The  parliaments  of  the  eighteenth  century  had 
only  drawn  their  life  from  existing  institutions.  New  crea- 
tions of  this  kind  were  bom  as  little  of  the  party  struggles 
of  the  eighteenth  century  as  of  the  civil  wars  of  the  seven- 
teenth; the  Commonwealth,  for  example,  did  not  leave 
to  posterity  one  single  organic  law.  Such  new  laws  were 
now  imperative,  seeing  that,  in  the  transition  to  a  new  order 
of  things,  old  bonds  are  dissolved  and  must  be  replaced  by 
new,  such  as  under  the  influence  of  strong  impulses  and 
favourable  conditions  took  place  in  Prussia  in  the  years 
1808-1816,  1872-1876,  but  even  there  they  were  not  due  to 
public  opinion,  but  to  the  monarchy.  This  problem  could, 
however,  be  as  little  solved  by  the  English  Parliament,  as  by 
the  Diets  of  the  Continent,  for  the  reason,  that  such  laws  are 
not  wont  to  proceed  from  the  struggle  of  the  social  classes  for 
their  share  in  parochial  and  political  life. 

The  upper  foundation  of  the  English  parliamentary  con- 
stitution, namely,  the  unity  of  the  National  Church  in  the 
National  State,  was  lost  with  the  repeal  of  the  Test  and 
Corporation  Acts.  The  now  recognized  religious  equality 
was  really  at  first  only  intended  as  a  placing  of  individual 
followers  of  various  confessions  upon  an  equal  footing.  But  in 
that  these  dissenters  formed  great  and  distinct  religious 
systems,  the  religious  equality  of  individuals  did  not  con- 
tent them  ;  they  now  demanded  more,  an  equality  of  churches^ 
These  pretensions  were  advanced  by  no  denomination  so  in- 
tensely as  by  the  Roman  Catholic  Church,  which  claimed  the 
exclusive  management  of  its  own  Church  as  being  part  of  its 
doctrine.  The  Curia  consequently  proceeded  to  a  formal 
organization  of  its  spiritual  offices  and  dioceses  in  England 
and  Wales  (1860).  A  new  state  of  things  now  ensued,  in 
which  an  organic  legislation  was  needed  to  determine  the 
legal  limitations,  under  which  several  conflicting  churches 
and  creeds  might  co-exist  in  one  single  state  (as  in  Germany). 
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On  the  other  hand,  the  attempt  made  in  the  Ecelesiaatical 
Titles  Act  (1861)  to  make  the  proclamation  of  the  Boman 
hierarchy  and  the  bearing  of  the  episcopal  title  punishable  by 
law,  proved  utterly  wrong,  and  had  soon  to  be  abandoned.  TIm 
reaction  was  felt  in  the  demand  for  the  disestablishmeiit  of 
the  English  Church  in  Ireland,  and  the  further  separation  of 
Church  and  State,  in  the  face  of  which  the  welcome  reviTal 
of  love  for  the  Church  made  the  position  of  the  State  aU  the 
more  difficult.  In  spite  of  the  deep  roots  she  had  struck  in 
the  nation,  the  Anglican  Church  could  not  prevent  seces- 
sions  right  and  left,  both  in  ritualistic  and  in  dissenting 
directions.  The  Scotch  Presbyterian  Church  had  by  this 
time,  over  a  dispute  as  to  Church  patronage,  separated  into 
two  almost  equal  halves.  The  Irish  Church  question  was 
deeply  divided  and  bound  up  with  an  antipathy  of  races.  In 
all  three  divisions  of  the  isles,  a  powerful  Churchdom,  deeply 
rooted  in  the  feelings  of  the  population,  demanded  exclusive 
recognition.  If  this,  according  to  the  demands  of  the 
churches,  was  to  control  the  whole  private  life  and  the  moral 
and  intellectual  development  of  the  people,  it  must  needs  uproot 
political  unity.  Though  standing  upon  a  higher  step  of  oivi^ 
Uzation,  Great  Britain  has  only  now  arrived  at  tiie  point 
where  Germany  stood  at  the  conclusion  of  the  peaoe  of 
Westphalia :  namely,  at  a  division  into  a  Catholic  and  a  schis- 
matic Protestant  country,  the  further  development  of  which 
must  eventually  lead  to  a  dissolution  of  the  imperial  unity 
(as  would  also  have  been  the  case  in  Germany,  had  it  not 
been  for  the  indefatigable  activity  of  the  territorial  administra* 
tion  and  legislation),  analogous  to  the  way  in  which,  in  tb^ 
nineteenth  century,  the  separation  between  Belgium  and 
Holland  was  brought  about,  which  was  due  entirely  to  this 
condition  of  things. 

Equally  privileged  Church  systems,  of  which  the  one,  with 
its  pretensions  to  exclusive  recognition,  will  allow  no  rival, 
whilst  the  other,  with  its  claims  to  exclusive  validity,  is  not 
wont  to  tolerate  any  civil  equality  in  juxtaposition  to  itself^ 
cannot  both  develop  in  autonomous  liberty  without  destroy* 
ing  the  unity  of  both  State  and  people.  Instead  of  reflecting 
what  common  institutions  and  legal  limitations  this  state  of 
things  demanded,  English  society  withdrew  itself  from  the 
solution  of  this  problem  in  its  confused  ideas  of  a  '' separation 
of  Church  and  State; "  as  though  a  separation  of  the  ecclesias* 
tical  and  political  man  were  possible,  and  as  if  the  Bomiah 
or  the  Anglican  Church  would  ever  surrender  its  coherenee 
and  centrifugal  tendency,  even  though  the  State  (as  the 
Prussian  Landrecht  does)  gave  them  the  appellation  of 
''religious  societies."    The  unavoidable  problem  of  future 
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legislation  for  maintaining  the  unity  of  the  State  and  nation 
was,  however,  at  all  events  in  its  beginnings,  seen  in  the 
institutions  of  a  common  civil  register  (1836),  of  facultative 
civil  marriage,  of  common  elementary  schools,  higher  schools, 
universities,  common  burial  grounds,  etc.  But  at  the  present 
there  only  remains  the  negative  result,  that  the  granting  of 
equal  privileges  to  the  conflicting  churches  and  their  closer 
conjunction  dissolves  the  basis  of  the  parliamentary  con- 
stitution, and  introduces  into  Parliament  itself  confessional 
fractions,  in  addition  to  the  political  parties. 

The  next  essential  basis  of  the  constitution,  viz.,  the 
internal  cohesion  of  the  communitates  had,  as  far  as  was 
possible,  been  secured  by  the  Beform  Bill  of  1832.  But  the 
progress  of  social  and  administrative  reforms  led  only  too 
quickly  to  an  unintentional  shifting  of  the  foundations.  The 
new  municipal  regulations  of  1836  again  enabled,  it  is  true, 
the  whole  of  the  citizens  to  share  in  the  civic  government* 
But  this  municipal  government,  in  its  permanent  separation 
from  the  police  jurisdiction  of  the  magistrates,  from  the 
parochial  relief  of  the  poor  and  other  important  branches, 
was  so  insujQ&cient  in  its  character,  that  it  could  do  but  little 
to  arouse  and  keep  alive  the  public  spirit  of  the  community. 
Added  to  this,  was  the  contradiction  (so  much  warned  against 
by  Sir  Bobert  Peel),  that  in  the  municipal  constitutions  au 
universal  and  equal  suffrage  of  all  households  was  introduced, 
whilst  the  Beform  Bill  had  only  summoned  the  £10  house* 
holders  to  the  franchise.  Thus  there  forthwith  arose  here  a 
tendency  to  extend  the  parliamentry  franchise,  thus  creating 
a  fresh  contrast  to  the  county  constituencies.  In  the  last- 
named,  the  organization  of  the  gentry  in  the  magistrates' 
petty  and  quarter  sessions  still  continued,  though  their 
influence  upon  the  lower  classes  was  on  the  wane.  The  suspen- 
sion of  the  militia  system,  which,  since  1829,  had  been  the  rule 
did  their  influence  no  slight  damage.  Much  further  in  this 
direction  went  the  reforms  in  the  pauper,  highway,  and  sanitary 
administration,  by  which  the  justices  of  the  peace  wero 
confined  to  a  general  jurisdiction  and  certain  powers  of 
inspection.  Any  further  development  in  these  loosely  framed 
unions  now  depended  upon  the  organization  of  local  govern- 
ment in  the  parishes. 

This  lowest  foundation  of  the  parliamentary  system  had, 
thanks  to  the  office  of  constable,  churchwarden,  overseer  of 
the  poor,  and  highway  surveyor,  as  well  as  to  the  decided 
development  of  the  local  rate  system,  become  such  a  stout 
pillar  of  the  communitates^  that  we  must  look  to  the  ''  cellular 
system  "  of  the  English  parishes,  in  its  close  connection  with 
the  office  of  justice  of  the  peace,  for  the  real  root  of  the  resist- 
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ance  made  by  the  communitateB  in  the  great  constitatioiial 
conflicts.  The  ruling  class  was,  however,  to  blame  for  the  fact 
that  in  the  course  of  the  eighteenth  century  the  local  parochial 
offices  had  become  degraded  beneath  their  real  significance. 
The  old  office  of  constable  had  become  reduced  to  a  despised 
policedom,  which  the  better-situated  inhabitants  filled  with 
substitutes.    The  smallness  of  the  poor  and  highway  districtSy 
which  was  pushed  further  and  further  in  the  mterest  of  the 
large  landed  proprietorships,  pressed  down  these  offices  like* 
wise  to  a  mechanical  service,  which  was  but  little  sought  for 
and  little  esteemed.    Even  the  much-boasted  English  jury 
suffered  under  the  increasing  evil,  that  all  the  better  classes 
withdrew  themselves  from  serving,  partly  by  the  aid  of  the 
law,  and  partly  by  the  sheriffs'  bureau.  Whilst  thus  the  offices 
sank  deeper  and  deeper,  the  mass  of  local  rates  increased, 
and,  indeed,  in  proportion  as  the  said  offices  were  badly 
managed.     The  demand  for  a  radical  reform  made,  accord* 
higly^  from  the  outset  the  economic  employment  of  rates 
its  chief  point.     The  reform  forthwith  took  the  direction  of 
an  adequate   control  of  the  often  exorbitant  expenses  by 
trustworthy  men  in  the  form  of  a  board.    All  that  the  rate- 
payers claim,  is  a  share  in  determining  how  their  money  is  to 
be  spent,  and  in  appointing  the  officials  who  are  to  collect 
and  spend  it  (influence  and  patronage),  nothing  more.     Ln* 
provements  in  the  poor  laws,  in  the  administration  of  high- 
ways, and  in  sanitation,  nay,  the  whole  province  of  social 
reform,  required  not   only  rates,  but  an  extended  personal 
activity  for  the  present  welfare  of  the  district.    These  high 
personal  duties  (which  were  not  forgotten  in  the  German  com* 
munal  legislation)  have  been  perfectly  overlooked  amid  the 
English  party  struggles  and  conflicts.   The  degradation  of  the 
small  parochial  offices  was  attended  by  the  consequence,  that 
even  in  England  the  importance  of  the  personal  honorary 
office  was  completely  underestimated.     But,  before  all  else,  it 
was  the  nature  of  legislation  bom  of  parliamentary  conflict, 
that  only  new  rights,  never  new  duties,  were  the  objects  of 
contention,  for  which  latter  in  the  present  parliamentary 
elections  it  would  have  been  utterly  impossible  to  find  a 
majority.    In  perpetual  compliance  with  "public  opinion,'* 
the  legislature  now  let  all  personal  obligation  to  serve  on  the 
new  boards  and  parochial  offices  fall,  and  went  even  so  far  as 
to  expressly  release  the  parochial  representatives  from  idl 
personal  "  responsibility."  (S)    In  the  place  of  responsible 


(3)  An     apparent     exception     is  speaks  of  an  obligation  to  nndertalos 

forniBhed  by  the  English  municipal  civil  offices.    But  such  a  precept  cmly 

law  of  1835,  which,  in  accordance  with  remains  on  paper,  when  an  uniTersai 

the  old  traditions  of  civic  corporations,  equal  right  of  dtixenship  is  extended 
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aathorities  for  carrying  on  a  legal  local  government,  according 
to  the  principles  of  self-goTemment,  ratepayers'  local  parlia- 
ments vere  created,  which,  after  John  Stusui;  Mill,  gradually 
came  to  be  known  as  **  local  parliaments." 

With  this  fatal  step,  that  of  doing  away  with  every  personal 
obligation  and  responsibility  within  the  communa,  the  roots  of  the 
whole  structure  have  been  eradicated,  and  this  change,  but 
little  noticed,  wiU  be  productive  of  more  momentous  conse- 
quences for  England,  than  the  abolition  of  universal  military 
service  would  for  modem  Germany.  Here  is  the  organic  fault 
in  the  political  system  of  modem  England,  a  fault  productive 
of  even  acuter  symptoms.  With  this  abolition  of  the  personal 
duties  of  citizenship,  the  community  actually  passes  into  a 
limited  company  system,  which  quite  erroneously  goes  by  the 
name  of  self-government.  The  government  of  a  commune 
can,  from  its  very  nature  and  essence,  be  as  little  based  upon 
a  system  of  volimtarism,  as  the  national  defence  can  be 
entrusted  to  volunteer  corps  pure  and  simple.  The  govern- 
ment of  these  integral  limbs  of  the  State-whole  can  only  be 
conducted  in  accordance  with  the  laws  of  the  land,  and  the 
local  resources  obtained  by  compulsory  rates  may  not  be  em- 
ployed otherwise  than  to  legitimate  ends.  But  as  the  new 
boards  declined  all  responsibity,  the  law  was  obliged  to  make 
the  small  paid  clerks,  auditors,  inspectors,  etc.,  as  being  State 
officials,  responsible  for  such  government,  and,  consequtotly, 
to  place  the  rights  of  dismissal,  discipline,  and  supervision 
under  a  central  board.  In  order  to  make  this  inspectorial 
right  effective,  all  details  of  this  administration  must  be  kept 
under  the  strictest  control,  exercisable  by  State  inspectors  and 
auditors.  Thus  arose  the  modem  system  of  internal  govern- 
ment by  ''  boards,"  which,  in  its  centralization  and  *'  tutelle 
administrative,"  is  very  similar  to  the  French.  But,  togetiier 
with  the  responsibility,  the  essential  part  of  the  official 
influence  passed  to  the  paid  officials,  and  left  only  inferior 
fanctions  to  the  remaining  local  commissions  and  honorary 
officers,  so  much  so  that  the  inclination  of  the  upper  classes 
to  take  part  in  it  disappears  more  and  more,  and  more  still 
that  of  the  justices  of  the  peace  to  share  in  such  a  piece 

to  eyery  household.     Nine-tenths  of  author  once  (I860)  pzoved,  by  the  local 

fheae    smaU    households    can   never  statistics  of  Berlin  and  other  towns, 

undertake  a  dyio  office  or  be  called  on  that  the  participation  of  the  ratepayers 

juries,  and  are  never  summoned  for  of  the  third-class  in  the  personal  duties 

the  purpose,  let  alone  being  compelled  of  the  commune  is  even  eontiderahly  in 

to  ao  so.    The  self-deception  of  the  arrear  of  that  vhioh  they  yield  in 

democracy  in  this  matter  can  be  statis-  taxes,  and   that  this   very   class,  in 
ticaUy  shown,  where,  as  in  Prussia,  '   demanding  an  equal  suffrage  in  the 

owing  to  the  three-class  system  of  the  commune,  claims  ten  to  twenty  times 

ratepayers   the  real  performances   of  as  much  as  its  performance*  would 

the  small  households  are  seen.    The  justify. 
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of  busineBS,  where  they  are  even  made  ex-officio  members. 
The  onavoidable  eocneqnence  was,  that  the  degraded  constable'tf 
office  surrendered  all  its  police  fanctions  to  paid  policemen^ 
and  was  finally  entirely  given  up  by  the  legisLatnre,  and  that 
the  overseers  of  the  poor  and  the  highways  were  in  great 
measure  replaced  by  petty,  paid  officials.  To  external  view,  the 
result  of  these  reforms  may  be  summarized  as  follows:  A 
corps  of  gendarmerie  in  unUorm,  nearly  86,000  men  strong, 
and  an  almost  equally  strong  stafT  of  clerks  and  subordinates, 
as  successors  of  the  officials  of  self-government ;  a  retirement 
of  the  wealthy  and  educated  class  from  parochial  life ;  this 
government  held  together  and  kept  going  by  a  wider  and  ever 
wider  system  of  ministerial  inspectors  and  rescripts.  The 
extinction  of  a  **  parochial  mind "  is  the  ever  louder  cry, 
without  reflection  how  party  legislation  has,  in  eager  rivalry, 
brought  about  this  dissolution  of  the  moral  and  legal  bond  of 
union  in  the  communes ;  so  that  ratepayers  now  stand  side  by 
side  hke  so  many  shareholders  in  a  company.  This  causes  even 
the  feeling  of  personal  community  in  a  union  of  neighbonra 
to  disappear,  whence  proceeds  a  further  demand  for  a  ballot, 
by  which  the  elector  completely  isolates  himself,  and  declines 
iJl  moral  responsibility,  just  as  the  representative  of  the 
parish  refuses  all  legal  responsibility.  The  bureaucracy 
humoured  public  opinion  here  also,  by  the  invention  of  nomi* 
nation  papers,  sparing  the  electors  all  trouble  of  meeting, 
deliberating,  consulting,  and  counting ;  thus  reducing  the  act 
of  electing  to  a  few  strokes  of  the  pen,  which  the  elector 
puts  on  his  voting  paper.  This  is  the  last  residuum  of  self' 
government,  the  sole  trouble  with  which  the  industrial  sooieiy 
of  these  days  believes  itself  capable  of  exercising  and  asserting 
the  "  sovereignty  of  the  people." 

So  do  the  communitatei  from  year  to  year  become  farther 
dissolved,  these  bodies  upon  whose  personal  cohesion  the  par* 
liamentary  system,  at  its  rise  as  also  in  the  course  of  its 
farther  development,  rested,  (4)  and  naturally  do  the  altered 
views  of  the  reorganized  bodies  react  upon  the  House  of 
Commons,  upon  the  position  of  the  leading  party  men,  upon 
the  press,  and  upon  "  public  opinion." 

The  power  of  tradition  has  preserved  to  the  elections,  in  the 
majority  of  counties,  a  certain  permanent  character,  which  is 
also  the  case  with  a  great  number  of  enfranchised  towns; 
least  of  all,  of  course,  in  the  rapidly  increasing  populations 
of  the  great  manufacturing  centres.  But,  in  proportion  as 
the  process  of  dissolution  proceeds,  do  purely  social  views 
and  opinions  assert  themselves,  whose  feelings  are  dependent 
upon  the  last  impression,  and  whose  aims  are  directed  at 

(4)  Gf.  Gneist,  ><  Engl.  Belf-OoyemmenV  3rd  edit  (1871)  chape.  9-12. 
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their  closest  interests.    The  House  of  Oommons  has  for  a  long 
time  past  appeared  to  these  circles  to  be  no  longer  a  represent* 
iation  of  communities — being  organic  unions  of  State,  Church, 
and  society — ^but  as  a  representation  of  the  temporary  in- 
terests of  the  inhabitants  of  certain  districts  or  groups.  Whilst 
it  is  precisely  in  England  that  the  institutions  of  the  parish 
and  the  county,  the  parliament  and  the  Church,  have  long 
laboured  to  form  the  counter-pole  and  the  counter-organism 
of  social  interests,  to  compel  the  individual  and  accustom  him 
to  understand  and  fulfil  his  personal  obligations  in  the  life 
of  the  community,  even  against  the  natural  bent  of  his  in- 
terests :  so  also,  after  the  parochial  mind  has  become  extinct, 
does  society  conceive  of  patriotism,  self-control,  and  a  sense  of 
justice  as  products  of  voluntarism.  Immeasurably  multifarious 
is  now  the  growth  of  social  ideas,  as  to  the  improving  ofpopular 
representation  by  new  groupings  and  distributions.    Woman's 
suffrage  has  obtained  a  considerable  minority  in  the  Lower 
House,  and  the  ''  representation  of  minorities  "  scheme  a  con- 
siderable support  in  the  Upper.    Even  many  ministerial  pro- 
grammes for  a  second  Beform  Bill  make  the  impression  of 
dilettanti  attempts.    Every  plausible  idea  of  a  new  grouping  of 
interests  is  regarded  as  an  important  discovery,  until  forgotten 
over  the  next  fancy.     Only  up  to  this  point  does  society 
become  more  and  more  unanimous :  that  the  individual  shaU 
exercise  his  share  in  the  '*  sovereignty  of  the  people,"  isolated 
and  alone  and  without  responsibility,  that  is  by  the  **  ballot.'^ 
The  more  the  douce  violence,  with  which  the  parliamentary  con- 
stitution, when  at  at  its  zenith,  pressed  upon  social  interests, 
made  itself  felt,  the  freer  did  the  English  elector  fancy  that 
he  breathed  under  the  ballot. 

As  soon  as  local  unions  have  ceased  to  form  the  links  in 
the  chain  of  public  interests,  there  remains  only  the  press 
and  the  right  qf  unions  as  the  common  bond. (6)  As  the 
last-named  can  only  exercise  its  influence  locally  and  tem- 
porudly,  the  press,  which  has  now  attained  its  full  Uberty, 
remains  the  leading  factor.  After  the  censorship  (1695)  had 
been  removed,  a  very  sensible  limitation  was  still  left  in  the 
draconic  jurisdiction  of  the  courts  of  law,  in  cases  of  sedition, 
conspiracy,  and  libel.  Bv  the  Fox  Act  (1792),  this  limitation 
was  much  weakened,  as  tne  jury  were  now  required  to  deliver 
their  verdict  as  to  the  criminal  intent  of  the  author.    Ever 

(5)  It  is  nothing  but  self-deception,  becomes  thus  all  the  more  felt,  and  the 

II  we  believe  that  this  dissolution  of  more  does  the  press  and  the  political 

the  bases  would  be  improved  were  ri^ht  of  union  remain  the  sole  bondj 

groups     of     proprietors,    professions,  with  which  the  representation  of  the 

religious    sooietles,   eta,   to    be    all  nation  could  under  such  oiroumstances 

formed  once  more   into  corporations,  attach  itself  to  the  Government, 
The  lack  of  a  common  bond  of  society 
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sinoe  the  Beform  Bill  of  1882,  the  criminal  prosecation  of  the 
preBS  by  the  Attorney-General  was  considered  to  be  ill-advised 
and  unpractical.  Lord  Campbell's  Act  (1842)  emmdated 
what  was  really  an  already  existing  practice :  declaring  the 
intention  of '' promoting  the  public  weal"  to  be  a  suffici^t 
ground  of  justification.  A  statute  of  1841  withdrew  all  publi- 
cations issued  under  parUamentaiy  authority  from  prosecotioiL 
The  year  1868  abolished  the  taxes  on  advertisements,  and  the 
year  1866  the  last  remnant  of  a  stamp  duty.  The  stm^le 
for  the  Beform  Bill,  and  the  powerful  conflict  of  interests  wUch 
raged  round  the  repeal  of  the  com  laws,  had  shown  the  hitherto 
unknown  but  now  irresistible  power  of  the  daily  press.  It 
was  now  actually  free^  that  indispensable  and  universally 
necessary  organ  for  the  protection  of  interests,  in  all  its 
excellent  and  admirable  efficacy;  yet  irresponsible  withal, 
more  irresponsible  than  the  new  boards,  accessible  to  all 
errors,  and  thus  insufficient  for  giving  to  social  aspirations 
and  aims  that  moral  and  legal  check  which  the  State 
needs.  (6) 

These  new  vacillating  bases  of  the  elective  bodies  show 
plainly  enough  the  altered  party-groupings  of  this  generation. 
After  the  repeal  of  the  Test  and  Corporation  Acte,  the  time 
for  practical  action  on  the  part  of  the  High  Tories  and  High 
Churchmen  was  past  and  over.  The  Moderate  Tories,  taking 
part  in  the  government  of  the  country,  called  themselves 
Conservatives.  The  term  Liberals,  for  the  Whigs,  gradually 
became  customary,  yet  with  a  left  wing  of  BadicalSi  and 
many  other  generally  uncomfortable  associates.  The  large 
Liberal  majority  (486)  in  the  first  reform  Parliament,  became 
very  soon  diminished,  owing  to  internal  dissensions.  The  later 
parliamentary  elections  gave  (1886)  880  Liberals  to  278  (km- 
servatives,  (1842)  286  L.  to  867  C,  (1847)  825  L.  to  881 C, 
the  latter,  however,  divided  into  216  Protectionists,  and  lOS 
Free  Traders,  (1852)  315  L.  to  299  C,  (1859)  848  L.  to  816  C, 
(1866)  861  L.  to  294  C.  The  appellation  Liberals  and  Con- 
servatives was,  however,  only  a  conventional  term;  as  a  matter 
of  fact,  there  sat  in  the  Parliament  of  1837  six  fractions: 
100  Ultra  Tories,  139  Tories,  80  Conservatives,  152  Whigs, 
100  Liberals,  and  80  Radicals.  It  is  evident  how  mndi, 
owing  to  the  constant  disintegration  into  small  fractions 
which  was  taking  place,  the  difficulties  of  forming  a  cabinet, 
both  harmonious  within,  and  at  the  same  time  in  accord  ^th 
the  majority  in  the  Lower  House  were  increased.  And  these 
difficulties  were  added,  moreover,  to  the  more  and  more  com- 

(6)  The  deyelopment  of  the  im-  (1769)  in  the  famoiu  and  noAorioas 
portance  of  the  press,  which  a  hundred  letters  of  Junina,  oonld  here  be  onij 
years  preTionsly  made  its  power  felt      generally  referred  to. 
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plicated  problems  which  the  government  of  a  world-wide 
empire  was  called  upon  to  solve. 

There  was  scarcely  a  single  year,  in  this  period  of  86 
years,  which  was  not  marked  by  bad  haarvests  and  famine,  by 
commercial  and  industrial  crises,  by  revolts  in  Ireland,  by 
the  rising  of  Chartists  and  operatives,  by  rebellions  in  the 
colonies,  by  the  insurrection  of  the  great  native  army  in 
India,  and  by  great  foreign  wars — ^all  this  intermingled  with 
internal  conflicts  as  to  protection  and  free-trade,  and  great 
social  and  ecclesiastical  interests.  The  necessary  conse- 
quence was  a  rapid  change  of  ministers — ^Grey,  Melbourne, 
Peel,  Bussell,  Derby,  Aberdeen,  Palmerston ;  18  changes 
within  85  years. 

The  weakest  point,  however,  was  and  remained  the  organiza- 
tion of  the  parish  and  new  reforms  in  the  parliamentary 
representation. 

For  half  a  generation  after  the  Reform  Bill,  public  opinion 
was  suf&ciently  busied  with  other  questions,  as  not  to  think 
of  extending  the  franchise  at  once.  The  claims  made  upon 
the  reformed  popular  representation  were  so  multifarious  and 
numerous,  that  the  House  (after  1889>)  was  obliged  to  decline 
the  discussion  of  the  petitions  presented  to  it,  and  to  con- 
tent itself  with  printing  the  more  important  ones.  But  the 
almost  universal  suffrage,  which  the  Municipal  Corporation 
Act  and  the  new  local  boards  had  granted,  passed  from  the 
local  unions  into  the  parliamentary  constitution.  As  the 
healthy  bases  of  self-government  once  did,  so  now  did  the  faulty 
bases  of  boards  determine  the  character  of  the  body  elected 
from  them.  Once  more  it  was  the  February  Revolution  in 
Paris  (1848)  which  spread  its  contagion  to  England,  and,  in 
tiie  year  1861,  the  motions  of  Locke  King  found  such  support, 
as  to  cause  Russell's  ministry  to  bring  in  a  new  Reform  Bill 
on  the  part  of  the  Government.  In  spite  of  his  former  assur- 
ance, that  the  reform  of  188i2  shomd  be  final.  Lord  John 
now  arrived  at  the  opinion,  that  the  lowering  of  the  qualifica- 
tion from  £10  to  £5  would  even  have  a  "  conservative  "  effect. 
But  a  principle  for  electoral  reform  could  no  longer  be  found, 
now  that  the  obligation  to  do  personal  service  had  been  aban- 
doned in  the  whole  chain  of  local  institutions.  Meantime  also, 
the  obligation  to  pay  rates  had  been  dropped,  since,  in  order 
to  render  the  collection  of  the  smaller  rates  easy,  it  had 
become  permissible  to  levy  upon  the  landlord  instead  of  upon 
the  occupier  (compounding  rates),  which  in  the  great  majority 
of  cases  was  very  soon  taken  great  advantage  of.  By  a 
fiction  of  law,  the  occupier  might  exercise  the  firanchise,  "  as 
if  he  paid  rates."  If  thus  the  payment  of  rates  as  a  con- 
dition of  a  right  to  the  suffrage  was  removed,  a  qualification 

3  B 
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of  £5  remained  just  as  justifiable  as  one  of  dSlO  yearly  value. 
But  all  disputing  upon  the  point  led  to  resolutions  passed  in 
numerous  assemblages  demanding  the  lowering  of  the  qualifi- 
eation.  All  discussion  led  to  the  same  result  in  the  eyes  of 
publio  opinion.  Then  began  a  rivalry  between  Liberal  and 
Conservative  party  ministers  with  offers  of  reform,  and  con- 
tinued for  half  a  generation;  eaoh  party  endeavouring  to 
take  the  wind  out  of  the  other's  sails.  At  the  last  crisis, 
(1866)  Gladstone  offered  to  lower  the  qualification  for  aceu- 
piera  to  £14  in  counties,  and  £1  in  the  boroughs,  bat  was 
out-trumped  by  Disraeli,  who  (with  certain  amendments  on 
Gladstone's  side)  descended  to  £12  for  the  counties  and  a 
general  uniform  household  suffrage  for  the  boroughs.  In  a 
parliament,  wearied  out  by  electioneering  discussions,  the 
thurd  reading  of  the  Beform  Bill  of  1867  passed  the  Lower 
House  without  a  division,  with  the  following  results. 

I.  Wiii\^  tegadi  to  tf^e  constitttencfeft^  the  second  Beform  Bill 
was  forbearing.  It  disenfranchised  no  borough  entirely; 
88  boroughs  (under  10,000  inhabitants)  were,  however,  re- 
stricted to  a  single  member.  Liverpool,  Manchester,  Bir- 
mingham, and  Leeds,  received  an  additional  member  each ; 
ten  new  boroughs  were  created.  In  constituencies  returning 
three  members,  for  the  future  only  two  votes  to  be  given,  in 
order  to  realize  the  experiment  of  minority-elections.  (7) 

II.  2%  to  qfUalifitationSt  the  forty-shilling  freeholders  in  the 
counties  retam  the  franchise,  but  a  freehold  for  life  only  in 
case  of  actual  possession ;  the  £6  freeholders  obtain  it  even 
without  this  condition.  In  the  same  way,  the  copyholder  and 
the  £6  leaseholders,  all  the  rest  as  £12  occupiers.  In  the 
boroughs,  every  householder  (whether  landlord  or  lodger)  of 
a  dwelling  or  an  independent  dwelling  obtained  the  franchise ; 
sub-lessees  also,  if  the  lodging  represented,  unfurnished,  a 
value  of  £10.  (8) 

III.  ®te  electoral  ptocebute  remained  for  the  present  un- 
changed, yet  the  introduction  of  the  ballot  was  looming  in 
sight.  At  the  same  time,  the  Lower  House  renounced  its 
jurisdiction  over  disputed  elections  and  left  the  same  to  the 
judges  of  the  Supreme  Court. 

On  the  passing  of  the  Bill  into  law,  the  result  was  foreseen 
to  be  an  mcrease  of  2,000,000  in  the  electors,  and,  judging 
from  the  success  attending  the  doubling  by  the  first  Beform 
Bill,  the  probable  success  of  the  trebling  by  the  second  could 
to  a  certain  extent  be  foretold. 

(7)  The  attempt  stiU  to  make  the  Lely   and    Foolkee,    *'Pai1iaiiMiita(T 

actual  payment  of  rates  as  a  condition  Election  Acts,  1885." 

of  exeroising  the  franchise,  will   be  (8)  Of.  Lely  and  Fonlkes,  •*  Fkrlia- 

discnased   in  the   next  /shapter.    Gf.  mentary  Elections  Acta,"  18S5. 


(    739    ) 


CHAPTER  LIX. 

STjN  ^tUaments  of  t]^  2(iiuteent|^  ODentttts  toion  to  4e  VLiixb 

mfom  mil  (1884^6). 

The  second  Beform  Bill,  after  its  fall  development  (1885), 
produced  the  following  result,  as  regards  the  electors  to  the 
Lower  House  in  England  and  Wales. 

1.  In  the  counties : 

Freeholders,  copyholders,  etc.  •        •     514,226 
Occupiers  and  tenants       •        .        .     252,493 

2.  In  the  boroughs : 

Householders  and  lodgers  .        .  1,592,225 

Sub-lessees 21,918 

Owners,  etc 87,689 

8.  Altogether :  county  electors,  966,719 ;  borough  electors, 
1,651,782;  moreover,  810,441  voters  for  Scotland;  224,018 
for  Ireland,  and  30,642  additional  electors  for  the  universities. 
Grand  total,  8,188,562. 

When  compared  with  the  elective  systems  of  the  Continent, 
this  was  no  excessive  extension  of  the  franchise ;  for  Eng- 
land it  was  sufficient  to  make  the  organic  fault,  which  had 
been  caused  by  the  disarrangement  of  the  bases  of  the 
parliamentary  constitution,  both  patent  and  palpable,  most  of 
all  in  the  province  of  political  reforms. 

The  group  of  toctoZ  reforms,  which  two  decades  earlier  had 
done  away  with  the  elective  qualifications  of  members  of  the 
Lower  House,  now  proceeded  to  assail  the  remaining  bulwarks 
of  the  old  ruling  class.  On  the  occasion  of  making  reforms  in 
the  army,  the  qualification  for  officers  and  for  commissions 
in  the  militia  was  abolished,  as  was  also  the  lord  lieutenant's 
right  of  nomination ;  in  the  standing  army,  the  whole  system 
of  purchase  was  aboUshed.  In  the  Upper  House,  motions  for 
depriving  the  bishops  of  their  legislative  functions  were 
rejected  still ;  but  a  beginning  was  made  by  the  removal  of 
the  Irish  bishops.  In  like  manner,  a  proposal  for  making  up 
the  fuU  complement  of  the  House  of  Lords  by  the  creation  of 
life  peers  (1869)  was  negatived ;  but,  in  reforming  the  Courts 
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of  Justice,  some  life  peers  were  added  to  the  Upper  House ; 
a  precedent  which  will  be  abundantly  followed.  Still  more 
serious  is  the  attitude  of  public  opinion  towards  every  attempt 
at  resistance  in  the  Upper  House ;  on  all  such  occasions,  the 
influential  press  lets  loose  in  reflections  as  to  the  practical 
value  of  a  ''  second  chamber/'  which  no  longer  betray  any 
thought  of  the  political  and  constitutional  significance  this 
institution  has  for  England. 

The  economic  privileges  of  the  landed  classes  suflTer  a 
severe  blow  in  the  unhappy  conditions  obtaining  in  Ireland, 
where  the  radical  land  bills  attempt  to  make  good  the  wrongs 
of  ages  by  attacks  upon  the  property  of  living  generations. 
Further  onslaughts  upon  family  entails,  and  the  difficul- 
ties in  the  way  of  the  transfer  of  land,  have,  for  the  present, 
only  obtained  some  limitations  of  the  first,  and  some  sim- 
plifications of  the  second.  But  the  agitation  against  the 
immoderate  extension  of  the  Latifundia,  and  for  converting 
the  system  of  tenure  into  peasant  proprietorships,  under  the 
catchword  ''free  land>"  appears  steadily  on  the  increase, 
and  will,  within  measurable  distance,  assume  a  very  threaten- 
ing form. 

The  demand  for  the  equality  of  Churches  again  begins  its 
attack  upon  the  Anglican  Church  in  Ireland,  the  position  of 
which,  as  the  sole  privileged  Church  for  little  more  than  a 
tenth  of  the  population,  became,  after  the  Act  of  Emancipa- 
tion, more  and  more  untenable.  After  comparatively  little 
resistance,  this  Church  was  (1869)  ''disestablished,"  and 
partially  deprived  of  its  property — as  the  first  step  towards  a 
further  process  of  disestablishment,  which  began  in  England 
(1868)  with  the  abolition  of  the  church  rate. 

Laudable,  however,  is  the  steady  progress  of  social  reforms 
in  the  interest  of  the  working  classes:  the  wider  applica- 
tion of  the  factory  acts ;  thorough  improvements  effected  in 
the  sanitary  system,  entailing  very  heavy  pecuniary  burdens 
upon  the  parishes;  the  energetic  institution  of  compulsory 
schooling,  with  the  lowering  or  abolition  of  school  fees, 
and  with  a  rapid  increase  in  the  number  of  school-board 
schools  for  children  of  all  denominations;  the  progressive 
laying  down  of  a  "jus  sBquum,"  determining  the  respective 
liabilities  of  employers  and  employed  in  comprehensive  new 
laws ;  the  provision  seriously  made  for  the  amelioration  of  the 
dwellings  of  the  working  classes  and  other  kindred  measures, 
all  which,  though  they  do  not  prevent  the  revival  of  socialistic 
movements,  will  yet  tend,  to  a  certain  extent,  to  keep  them 
within  legal  bounds. 

The  second  group  o{  administrative  reforms  likewise  assumes 
a  more  resolute  character. 
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The  standing  army  is  made  a  normal  national  institution^ 
by  the  promulgation  of  an  army  Administration  Act  in  fixed 
terms  (reserving  an  annual  confirmation  or  emendation),  and 
by  the  abolition  of  purchase  of  commissions  in  the  army 
(entailing  a  pecuniary  sacrifice  amounting  to  dE8,000,000) ; 
further,  by  ranking  the  East  Indian  army  in  the  armed 
forces  of  the  State,  by  definitely  organizing  the  limbs  of  the 
army,  by  the  formation  of  reserves,  by  incorporating  the 
militia  and  the  volunteer  corps  into  the  system  of  the  army 
reserve,  and  finally  by  a  uniform  and  strict  administration 
of  the  whole  in  the  newly  organized  War  Office. 

The  reform  of  justice  (after  a  protracted  resistance)  now  gives 
to  the  Supreme  Courts  also  a  completely  modernised  form« 
by  uniting  the  Lord  Chancellor,  the  Vice-Chancellors  and  all 
the  Lords  Justices  into  one  Supreme  Court  of  Judicature,  con- 
sisting of  five  divisions  and  a  Court  of  Appeal ;  fusing,  as  far 
as  possible,  the  Courts  of  Common  Law,  of  Equity,  the  Eccle- 
siastical Clourts  and  other  special  courts  into  one  single 
tribunal,  with  an  entirely  remodelled  procedure. 

Li  the  province  of  finance,  important  alterations  are 
effected  by  the  organization  of  the  disintegrated  tax  depart- 
ment into  two  Bevenue  Offices,  by  the  extension  of  the 
postal  system,  by  the  State  purchase  of  telegraphs,  and  by  the 
extension  of  State  supervision  over  private  railways. 

In  the.  home  department,  local  government  continues  to 
make  steady  progress  by  means  of  boards.  The  poor-law 
burdens  pass  &om  the  parishes  to  the  unions,  and  the  high- 
way and  sanitary  supervision  gradually  coalesces  with  the 
same  system.  The  new  small  unions,  or  agglomerations  of 
parishes,  are  to  be  brought,  as  far  as  possible,  into  con- 
nection with  the  magisterial  police  divisions.  In  the  towns, 
legislation  aims  at  fusing,  as  far  as  possible,  the  town  council 
with  the  several  boards  constituted  for  the  management  of 
the  jpoor,  the  highways,  and  sanitary  matters.  The  bureau- 
cratical  system  of  home  government  is  comprehended  (1871) 
under  a  new  ministerial  department  (Local  Government 
Board).  The  elementary  school  administration  takes  a 
similar  course,  though  in  smaller  spheres.  The  remnants  of 
self-government  are  thus  extinguished  in  the  villages.  The 
parish  is  reduced  to  a  mere  district  for  the  collection  of  rates 
and  the  election  of  boards.  The  total  result  of  these  forma- 
tions is  given  by  the  census  of  1881  for  the  local  government 
as  follows :  242  towns  with  municipal  government,  649  unions, 
424  highway  boards,  1006  urban  sanitary  districts,  277  rural 
sanitary  districts,  2051  school-boards,  5064  parishes  for  high- 
way administration,  14,946  parishes  for  poor-law  administra- 
tion, 18,000  church  parishes  and  some  other  less  numerous 


742  Constitutional  History  of  England. 


formations,  all  which  are  in  imminent  danger,  on  the  occasion 
of  the  next  reform,  of  being  reduced  to  a  mechanically 
uniform  system  of  boards  imd^  the  control  of  the  central 
authorities.  But  the  boards,  with  their  universal  suffrage  and 
ballot,  are  paving  the  way  for  more  advanced  parliamentary 
reform. 

There  now  follow  for  the  reform  of  the  universities,  the  yet 
more  radical  University  Reform  Acts  (1880) ;  whilst  the 
popular  educational  system  is  benefited  by  the  Kational 
Education  Acts  (1870,  1878, 1876),  which,  by  insisting  upon 
compulsory  schooling,  by  uniformly  constitutmg  school-board 
commissioners  and  inspectors,  by  placing  all  denominations 
upon  an  equality,  and  by  the  employment  of  considerable  State 
funds,  develop  and  extend  the  elementary  school  system  as 
the  law  intends.  Parliament  itself  is  responsible  for  the 
sajring,  that  after  the  large  extension  of  the  franchise  ''our 
future  masters  "  must  to  some  extent  be  educated  for  their 
profession. 

The  reform  of  the  Civil  Service,  after  the  eradication  of  the 
abuses  of  party-patronage,  though  somewhat  pedantically^ 
has,  on  the  whole,  been  successfully  carried  oui. 

Even  in  this  sphere  of  action,  an  unprejudiced  opinion 
cannot  refuse  to  recognize  the  practical  shrewdness  and 
energy  of  this  parliamentary  legislation,  so  far  as  is  necessary 
for  the  attainment  of  the  nearest  aims  and  objects. 

But  the  dark  side  is  seen  in  the  third  province ;  that  of  the 
organic  legislation  affecting  the  local  and  parliamentary  con- 
stitution,  where  disintegration  proceeds  at  a  rapid  pace. 

In  the  discussions  precedent  to  the  passing  of  the  Beform 
Bill  of  1867,  a  serious  attempt  was  made,  upon  the  Gonserva* 
tive  side,  to  insist  upon  the  payment  of  rates  as  the  condition 
and  test  of  all  rights  of  suffrage.  The  difficulty  of  carrying 
this  scheme  into  effect  was  due  to  the  fact,  that  the  suffiage 
was  hitherto  based  upon  tenure,  as  owner,  leaseholder,  lodger, 
etc.  But  yet  this  clause  was  passed,  viz.,  that  the  occupier, 
for  whom  the  landlord  has  undertaken  to  pay  rates  throng 
the  '*  compounding  rates,"  should  only  have  the  suffrage,  in 
case  he  personally  undertakes  the  payment  of  rates.  But 
the  force  of  habit  and  convenience,  as  well  as  the  pretended 
difficulty  of  carrying  it  into  effect,  and  before  all  else  the 
tendency  towards  social  equality,  succeeded  in  breaking  down 
this  barrier.  The  poor-rate  assessment  law  of  1869  quickly 
recurred  again  to  the  maxims  that  the  occupier  should  have 
the  suffrage,  whether  he  paid  the  rate  himself  or  through  his 
landlord,  provided  only  that  somebody  paid  the  rate.  This 
solution  certainly  recommends  itself,  by  its  simplicity  and 
apparently  humane  consideration,  relieving,  as  it  does,  the 
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working  classes  from  house  rates  and  all  direct  local  taxes^  in 
the  same  way  as  the  upper  classes  have  on  their  part  also 
released  themselves  from  all  personal  obligations.  But  the 
results  will  show  on  a  large  scale  that  the  legislature,  by 
releasing  the  citizen  from  eyery  civil  tie,  has  left  the  ''  general 
rights  of  mankind"  as  the  sole  basis  of  the  claim  to  exercise 
the  highest  political  rights.  The  reduction  of  the  citizen's 
position  in  the  State  to  the  abstract  notion  of  **  citoyen/'  the 
'*  atomizing "  of  society,  which  we  are  otherwise  wont  to 
ascribe  to  a  single  poUtical  party,  was  here  compassed  in 
active  rivalry  by  both  parties  together,  for  the  applause  of 
public  opinion.  Henceforward  there  was  no  longer  any 
principle  extant  that  could  resist  any  claim  to  the  franchise 
— no,  not  even  the  enfranchisement  of  women  and  minors. 
There  was  thus  presented  a  real  chaos  of  new  ideas  of  reform. 
The  innate  right  thus  created,  then,  logically  claims  to  be 
exercised  as  a  personal  right  of  sovereignty,  independent  of 
any  connection  with  any  commune,  and  without  any  kind 
of  responsibility,  by  ballot,  which  latter  soon  became  a 
storm  and  stress-demand  of  this  period,  and  immediately 
followed  the  second  Beform  Bill  (1872).  The  Upper  House 
attempted  to  resist,  but  in  the  ensuing  session  gave  its  consent 
to  the  bill  as  a  temporary  measure,  with  which  mental  reserva- 
tion from  year  to  year  the  ballot  exists  until  to-day. 

The  motions  for  extermon  of  the  franchise  thus  supported, 
immediately  followed  the  publication  of  the  second  Beform  BiU. 
The  equality  cry  at  once  attacked  the  unequal  representation 
in  borough  and  county.  Why  in  one  case  an  equal  household 
suffrage,  and  in  the  other  a  qualification?  The  cry  for 
*' equalization '*  appeared  already  in  1872  in  new  motions 
for  reform.  Still  more  momentous  was  the  demand  for  the 
equalization  of  the  constituencies,  that  is,  for  the  creation  of 
electoral  districts,  equal  in  point  of  population.  Pitt's  old 
maxim,  that  the  electoral  districts  should  be  formed  according 
to  an  average  amount  of  population  and  rates,  now  appeared 
to  have  been  forgotten.  The  parliaments  only  withstood 
the  ever-increasing  pressure  of  popular  demands  for  half  a 
generation  longer,  that  is,  until  the  third  Beform  Bill  (the 
Bepresentation  of  the  People  Act,  1884),  and  the  law  for  the 
redistribution  of  the  electoral  districts  (1885),  which,  with 
some  kindred  statutes,  forms  a  group  of  nine  new  constitu- 
tional laws. 

I.  As  to  the  constituencies,  **  equalization,"  that  is,  a  radical 
reconstruction  of  the  electoral  districts  into  divisions  with 
almost  equal  populations,  has  now  been  carried  into  effect.  To 
this  end,  79  boroughs  (of  less  than  15,000  inhabitants)  have 
been  entirely  disfranchised,  so  far  as  electing  a  separate 
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representative  goes ;  86  boroughs  (under  50,000  inhabitants) 
retain  only  one  member;  14  great  boroughs  obtain  an 
increase  in  the  number  of  their  representatives,  according  to 
the  ratio  of  their  population;  86  boroughs  (having  nearly 
50,000  inhabitants)  receive  a  new  franchise.  The  counties 
are  one  and  all  split  up  into  electoral  districts,  nearly  equal 
in  population,  each  division  returning  one  representatiTa 
This  single  seat  system  has  Ukewise  been  uniformly  intro- 
duced in  the  case  of  the  boroughs,  with  the  exception  of  28 
middle-sized  towns,  which  have  been  left  to  return  two 
members  undivided.  The  county  of  York,  for  instance,  forms 
26  electoral  districts,  the  city  of  Liverpool  nine.  The  total 
result  of  this  arrangement  being,  that  the  counties  return 
258  members,  instead  of  187,  and  the  boroughs  287>  in  the 
place  of  297.  The  average  population  of  a  county  division  is 
now  52,800  (formerly  70,800),  the  average  population  of  a 
borough  division  52,700  (formerly  41,200). 

II.  As  to  qualification^  the  third  Beform  Bill  is  based  npon 
the  simple  principle  of  equalization,  in  that  the  household 
rateability  of  the  boroughs  has  now  been  extended  to  the 
counties.  The  occupation  of  a  house  or  independent  dwelling 
(or  even  of  a  lodging  of  £10  rent,  unfurnished)  suffices  in  the 
counties  to  give  the  franchise.  In  order  to  make  it  equal 
with  the  boroughs,  the  qualification  of  occupier  in  the 
counties  has  been  reduced  from  dE12  to  £10.  All  former 
rights  to  the  suffrage  have  been  reserved  as  in  the  former 
reform  bills ;  some  electoral  privileges  have,  moreover,  been 
newly  created  in  favour  of  service  occupiers. 

lU.  With  respect  to  the  electoral  ^procedure,  the  polling 
hours  have  been  fixed  at  from  8  a.m.  to  8  p.m.,  during  which 
the  votes  may  be  given,  on  the  nomination-paper  system,  at 
the  convenience  of  the  privileged  elector.  The  other  amend- 
ments to  the  Corrupt  Practices  Bill  and  the  electoral  pro- 
cedures are  of  no  importance.  The  number  of  new  voters, 
according  to  an  unreUable  calculation,  is  taken  at  2,000,000 ; 
yet  certain  it  is  that  the  newly  enfranchised  are  even  less 
fitted  to  continue  the  time-honoured  parliamentary  govern- 
ment, than  the  2,000,000  last  admitted  to  the  franchise 
before  them. 


The  burst  of  enthusiasm,  which  accompanied  the  passing 
of  the  first  Beform  Bill  into  law,  had  spent  itself  before  the 
arrival  of  the  second.  The  third  passed  with  a  feeling  of 
resignation  in  both  camps,  after  both  opposing  parties  had, 
however,  each  used  all  the  methods  of  agitation  to  outbid 
the  other. 
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The  hope  of  the  Conservatives,  that  the  increase  in  the 
number  of  county  members  and  the  division  of  the  great 
towns  into  several  electoral  districts  will  benefit  their  cause, 
will  not  be  realized.  For  the  advantage  thus  accruing  to  them 
will  be  more  than  outweighed  by  the  fact,  that  the  magisterial 
gentry  lose  their  great  bond  of  union  in  the  counties,  and  are 
for  the  future  distributed  in  knots  among  the  small  divisions 
of  the  shire,  each  with  their  loosely  connected  poor-law 
boards,  parishes,  and  ei^tinet  boroughs.  To  this  is  added 
the  unhealthy  want  of  a  landed  peasantry  and  a  settled  agri- 
cultural population.  Both  parties  wiU  henceforward  be 
doubly  dependent  upon  the  interests  and  feelings  of  the  times. 

As  in  the  ecclesiastical  reformation,  so  also  in  this  transi- 
tion to  the  new  social  order,  England  proceeded  in  the  opposite 
way  to  continental  states.  Though  landing  upon  a  higher 
step  of  development,  England  only  at  the  close  of  the  nine- 
teenth century  attained  to  the  analogous  conditions  obtaining 
on  the  Continent  at  the  commencement  of  its  constitutionid 
formations.  A  House  of  Commons  still  exists  in  name ;  but 
there  are  no  longer  communitateSy  and  no  longer  the  now  anti- 
quated responsible  bodies ;  nothing  remains  but  mere  social 
groups,  which  find  in  the  press  and  in  their  federations  their 
common  bond  of  union.  After  the  disappearance  of  that 
cohesion,  which  in  the  old  communitates  modified  their 
joint  interests  by  paying  consideration  to  the  demands  of 
custom  and  law,  and  which  habituated  the  electoral  bodies 
to  that  measure  of  self-control,  political  sagacity,  and  respect 
for  law,  which  enabled  a  parliamentary  party-government 
to  exist  with  honour,  we  find  those  social  views  alone  of 
influence  which  are  perpetually  engaged  in  struggle  for 
rights,  and  which,  with  the,  regularity  of  clock-work,  repeat 
themselves  in  one  and  the  same  direction  among  the  civilized 
nations  of  our  day. 

The  social  equality-cry  always  places  in  the  foreground  its 
claims  to  the  loYio'^mgfundamental  rights :  liberty  and  equality 
of  person,  of  property,  of  the  right  of  forming  unions,  of  the 
press,  of  religious  denominations,  creeds,  etc., — ^all  perfectly 
justifiable  immutable  postulates  of  modem  society,  but  which, 
as  abstract  watchwords  for  heterogeneous  conditions,  lead  to 
contradictory  pretensions  which  are  never  satisfied. 

The  equality-cry  of  society  claims,  under  the  name  of  self- 
government  and  local  liberty,  not  responsible  bodies  to  carry 
out  the  laws  and  tasks  of  the  State,  but  freely  elected  boards 
with  autonomous  powers  to  frame  resolutions  and  grant  offices. 

The  social  cry  of  equality,  as  soon  as  it  has  descended  from 
the  middle  ranks  down  among  the  working  classes,  demands 
still  more^  an  equality  of  property,  and  an  equal  value  for 
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labour;  which,  hand  in  hand  with  the  cry  for  political  equality, 
leads  to  unsolvable  and  violent  contradictions  to  the  nature  of 
society,  the  Church,  and  the  State,  but  opens  on  every  side  to 
the  demagogues  free  scope  for  action. 

Without  seriously  and  uniformly  enforcing  the  personal 
duties  of  citizenship  in  the  State,  never  and  nowhere  will  a 
stay  be  found  against  the  elementary  power  of  these  currents. 
If  that  tendency  towards  equality  showed  itself  with  redoubled 
vigour  after  the  second  Reform  Bill,  so  will  it,  after  the  third, 
with  threefold  force  give  the  social,  administrative,  and  political 
reforms  an  acute  character,  to  the  further  democratizing  of 
the  constitution  and  the  bureaucratizing  of  the  Government, 
for  which  the  era  of  "  radical  parties  "  has  now  arrived,  and 
with  it  the  time  of  the  caucus  and  poUtical  wire-pullers; 
although  the  nation  has  naturally  little  inclination  to  imitate 
American  institutions.  It  is  not  street-excesses,  as  in  former 
decades,  that  are  the  danger  of  the  living  generation,  seeing 
that  the  popular  education  has  become  improved,  but  the 
puritanical  fanaticism  of  the  cry  for  equality,  that  will 
follow  more  Bentham's  lead  than  that  of  the  French^  bat 
which  will  on  that  account  be  all  the  more  acute. 

We  might,  on  the  other  hand,  again  object,  that  the  modem 
formation  of  the  elective  bodies  is  similar  to  what  has  been 
attempted  more  than  once  in  continental  States  (under  strong 
monarchical  initiative  and  control)  without  jeopardizing  them 
to  any  great  degree.  But  the  tenfold  increase  of  the  electors 
in  a  single  half  century  has  another  significance  for  England, 
since  the  existence  of  ministries  and  the  conduct  of  the  govern- 
ment  of  the  realm  has  become  almost  exclusively  dependent 
upon  the  House  of  Commons.  Now  that  all  sanctions  for 
moderating  the  struggles  for  social  interests  have  ceased  to 
be,  this  kind  of  party-government  falls  into  a  helpless  depen- 
dence upon  incalculable  combinations  of  social  interests,  upon 
the  relatively  strongest  prejudices,  upon  political  agitation 
and  the  tactical  artifices  of  party-governments,  to  which, 
under  the  second  Beform  Bill,  both  DisraeU  and  Gladstone 
have  owed  their  position. 

The  necessary  separation  into  a  Conservative  and  Liberal 
parliamentary  party,  so  essential  to  parliamentary  govern* 
ment  hitherto,  exists  no  more  in  reality.  Side  by  side  with 
these  two  parties,  there  are  (as  in  Germany)  radioed,  con- 
fessional,  national,  and  fractions  of  class  interests,  independent 
members,  and  others,  whose  numbers  are  slowly  but  steadily 
increasing.  The  attitude  of  the  English  parliament  has 
become  so  much  altered  under  the  influence  of  these  elements, 
that  the  House  has  been  compelled  to  resolve  upon  consider- 
able  restrictions  of  the  right  of  speech;  and  once  (in  1881) 
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had  even  to  exclude  thirty-two  unruly  members.  Ever  since 
the  Beform  Bill  of  1867,  the  disintegration  of  parliamentary 
parties  has  set  the  quasi-dictatorial  influence  of  a  single  man, 
as  the  personal  representative  of  the  momentary  average  of 
pubUo  opinion,  in  the  place  of  a  party-government  conducted 
in  the  traditional  manner.  Hence,  until  the  era  of  radical 
governments,  coalition  ministries  will  alone  be  possible. 

This  situation  impels  us  to  a  comparison  with  the  older 
experiences  of  the  Continent.  Marvellous  is  the  blindness  of 
the  propertied  classes  to  the  immediately  approaching  crises, 
which  results  from  the  fact  that,  in  the  narrower  social  spheres, 
the  dislocation  of  the  great  political  institutions  is  not  per- 
ceived. A  peer  living  as  a  private  gentleman,  who  in  former 
generations  formed  quite  an  exception,  becomes  rather  the  rule, 
at  the  very  time  when  the  Upper  House  will  shortly  have  to 
struggle  for  its  very  existence.  An  irresistible  desire  to  travel 
comes  over  the  English  gentry  at  a  time  when  their  presence 
at  their  country  seats  is  more  necessary  than  ever,  in  order 
that  they  do  not  entirely  lose  their  local  influence.  The 
daily  press,  and  literature  generally,  move  with  untiring 
energy  in  aU  the  spheres  of  natural  and  moral  sciences,  just 
as  if  the  great  English  political  system  was  in  a  haven  of 
rest.  The  daily  press  lives  on  in  a  state  of  self-forgetfulness 
and  self-deception  as  to  the  vital  conditions  of  the  State,  as 
if  the  burning  question  as  to  the  ''to  be  or  not  to  be "  of  the 
parliamentary  constitution  must  further  be  decided  by  the 
papal  infallibility  of  '*  public  opinion."  Everything  precisely 
as  it  was  once  in  Germany  and  France  before  great  catas- 
trophes. 

But  at  the  same  time  our  older  experiences  suggest  a  mode 
of  solving  the  problem.  Insensible  as  public  opinion  appears 
to  be  to  the  sight  of  the  abyss  in  which  the  State  is  moving, 
yet,  in  proportion  to  its  blindness,  wonderful  and  violent  is 
the  change  wrought,  as  soon  as  the  political  and  social  catas- 
trophes  have  occurred,  whether  they  come  at  first  from 
without  or  within,  or,  as  ordinarily  happens,  from  both  sides 
at  once.  The  outsider  may  venture  to  prophesy,  that  public 
opinion  will  be  difficult  to  recognize  at  the  close  of  the  century, 
and  that  the  influential  daily  and  periodical  press  of  these 
days  would  be  astonished,  could  it  only  be  allowed  to  read 
itself  at  the  close  of  it,  and  to  see  how  disastrous  for  the  fate 
of  nations  its  idolatry  of ''public  opinion"  has  been.  The 
propertied  classes,  in  defending  their  own,  will  certainly 
not  at  first  display  their  best  qualities,  but  the  nation  as  a 
whole  will  do  so.  Only  amid  the  blows  of  fate  and  trials  do 
noble  and  grand  nations  show  their  true  nature;  only 
then    does  tiie  sense    of  duty  towards  the  State,    to-day 
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latent,  awake  in  full  vigour.  In  this  time  of  trials,  France 
and  Germany  gained  the  capacity  to  impose  upon  themselves 
the  heaviest  sacrifices  of  which  society  is  capable — ^najnely, 
universal  personal  military  service.  The  courage,  the  strengtii 
of  character  and  the  practical  sagacity  of  the  British  nation, 
now  standing  before  us  after  a  thousand  years  of  steady 
development,  are  guarantees  that  here  also  the  political  sense 
of  duty  will  re-awake  and  accomplish  the  re-construction  of 
the  ruined  bases  of  its  free  political  system.  Like  as  the 
human  organism  possesses  the  vital  energy  necessary  for 
restoring  or  replacing  injured  or  mutilated  functions,  so  too 
does  the  State  possess  this  vitality.  The  first  problem  the 
organic  legislature  has  to  face  is  this ;  to  take  in  hand  the 
necessary  work  of  reconstructing  the  county-constitution,  in 
which  the  restoration  of  the  personal  duties  of  citizenship  in 
self-government  has  for  England  almost  the  same  signification, 
as  universal  military  service  imports  for  continental  nations. 
As  soon  as  this  problem  is  taken  in  hand,  the  propertied 
classes  will  at  length  perceive  the  disintegration  that  has 
been  proceeding  in  their  political  body,  and,  it  is  conceivable, 
that,  under  the  moderamen  of  the  monarchy,  a  check  to  its 
further  progress  will  be  given,  and  a  change  take  place  for 
the  better.  At  all  events,  the  Grown  will  avert  the  extreme 
dangers  attendant  upon  a  democratic  conduct  of  the  foreign 
affairs  of  such  an  empire,  owing  to  the  fact  that  it  has  already 
(1850)  grasped  these  prerogatives  of  its  own  with  a  firm  hand. 
In  the  life  of  nations,  as  in  that  of  individuals,  it  is  Mends, 
who  instead  of  flattering,  foretell  the  approaching  storm. 
Uniform  as  is,  however,  the  current  of  social  movement  in  the 
mid-European  world,  yet  its  issue  has  been  various,  according 
to  the  differences  of  nationalitieB  and  their  previous  political 
history. 

It  has  been  ordained  that  the  life  of  a  nation,  as  of  an  indi- 
vidual, should,  for  its  future  weal,  undergo  such  trials :  yet 
the  whole  of  the  past  history  of  the  British  State,  as  it  lies 
before  us  in  its  tiiousand  years'  development  as  a  creation 
of  the  moral  and  legal  consciousness  of  the  people,  justifies 
our  confidence  that  it  will  brave  the  storms  before  its  path 
and,  like  the  German  nation,  whose  latent  strength  has  ever 
resided  in  its  communal  system,  find  in  its  own  past  the 
stones  wherewith  to  reconstruct  the  edifice  of  its  free  political 
system. 

THE  miSH  QUESTION. 

Note  to  Chapter  LIX.— The  thorn  halting  movement  into  action,  is  he- 
in  the  side  of  the  parliamentary  oonsti-  land,  where  the  oonditions  of  property, 
tution,  which  ia  aestined  to  urge  the      owing  to  confiscationB  en  mataey  oento- 
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riefl  of  desolation  and  robbery,  have 
oome  into  an  nnnatnral  position.  The 
dispossessed  native  popidation  agitates 
for  an  Agrarian  Legislation ;  a  national 
middle  class  npon  hereditary  estates. 
But  the  model  close  at  hand,  the  often 

S [noted  Stein  -  Hardenberg  agrarian 
egislation,  is  not  applicable  to  fieland. 
That  Pmssian  legislation  assigned  the 
fee-simple  of  the  land  to  a  peasantry 
which  bad,  for  generations  past,  paid 
the  land-taxes  and  done  personal  mili- 
tary service  in  the  place  of  the  noble 
landowners.     The  legal  titie  to  the  ao- 

auisition  of  a  ** divided  property"  was 
le  same  as  in  the  middle  ages,  when 
the  nobles  claimed  and  demanded  the 
hereditabilitv  of  their  fiefs. 

The  new  Lrish  land  bills,  on  the  con- 
trary, involve  a  partial  confiscation  of 
private  income,  nom  purely  political 
and  economic  views  of  ntility,  for  which 
neither  legal  titie,  nor  measni^  nor 
limit  can  to  fonnd.  The  greed  engen- 
dered of  them  will  next  extend  to  Scot- 
land, Wales,  and  old  England,  and, 
hand  in  hand  with  the  attadcs  npon 
the  English  State  Ohnrch,  drive  the 
great  landowners  and  the  ruling  class 
from  a  conservative  into  a  reactionary 
attitude. 

The  social  tendency  thus  begins  can^ 
however,  only  end  hi  a  Hvwanoe  of 
Ireland  from  the  parliamentary  union 
of  Great  Britain.  The  ever-loose  cohe- 
rence of  both  parts  of  the  realm  entirely 
loses,  owing  to  the  hostile  contrasts  of 
both  powerAil  Churches  and  the  keen 
antipathy  of  races,  the  conditions  pre- 
cedent to  a  common  popular  represen- 
tation. This  separation  of  the  Irish 
political  body  will  even  be  necessary, 
m  order  to  restore  to  the  Parliament  of 
Great  Britain  that  fundamental  unity 
upon  which  both  the  parliament  itself 
and  the  several  parties  depend  for  tiieir 
capability  for  action.  On  the  other 
hand,  Ireland  must  be  given  that  kind 
of  constitution  (home  rule)  which  is 
practicable  in  the  case  of  an  essentially 


Celtic  nationality  and  a  population  split 
asunder  by  the  contrasts  of  religion 
and  race.  This  form  of  the  future 
"  imperial  dependency  "  will,  I  believe, 
approach  that  of  the  **  Napoleonic 
Oonstitutions;"  a  parliament,  the 
members  composing  which  are  mostly 
appointed  by  the  Crown,  and  a  pre- 
fectorial  system  with  deliberating  *'con- 
seils,"  which  last  are  even  now,  in  some 
parts  of  the  country,  attaining  to 
greater  independence,  and  this  leads 
us  to  hope  that  real  self-government 
will,  within  the  next  generation,  be 
attained.  That  the  highly-gifted  Irish 
nation  is,  owine  to  its  want  of  self- 
control,  but  little  suited  for  the  direct 
application  of  English  institutions,  is 
proved  by  the  experiences  of  the  United 
States  of  America. 

The  experienoes  made  in  Germany, 
under  a  strong  monarchy,  might  seem 
to  warrant  that  these  organic  reforms 
might  be  all  effected  nmvJUanewal^ 
after  Gladstone's  plans.  But,  under 
the  present  system  oipartv  administra- 
tions, they  can  only  take  a  course 
accompanied  by  violent  and  fitful  move- 
ments within  the  great  social  body. 
They  go  too  far  in  both  directions 
to  suit  the  present  party-progprammes, 
and  call  in  view  an  **  era  of  radical 
parties"  which  alone  will  be  capable  of 
passing  Irish  land  bills,  introducing 
reforms  in  the  land  and  efiecting  a 
certain  *'  disestablishment "  of  tiie  An- 
glican Church.  It  will  probably  be 
reserved  for  the  res»tionarv  epoch 
ensuing  to  give  the  *'  imperial  depen- 
dency," Ireland,  a  fitting  constitution. 
This  done,  and  when  political  parties 
have  cafaned  down,  we  shall  be  able  to 
look  forward  to  the  beginning  of  the 
internal  reconstruction  of  the  constitu- 
tion upon  the  basis  of  the  new  **  com- 
munitates,"  now  once  more  coherent,  to 
the  reconsolidation  of  the  infiuence  of 
the  propertied  classes,  and  to  the  rotum 
of  normal  parliamentary  activity. 
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Anne,  her  right  to  the  throne  established 

by  the  Act  of  Settlement,  629 
Anselm,  Archbishopr  quarrels  with  Wil- 
liam II.,  196,  197,  198;  recalled  by 
Henry  I.,  with  whom  he  also  quarrels, 
197 
Appeals,   Vide  Judicial  System, 
Appellate  jurisdiction.     Vide    Judicial 

System, 
Aroibishop,  fine  of,  for  breach  of  peace, 

75 
Archbishop  of  C<snterbury,  rank  of,  501 
Archdeaconries,  61 
Aristooractf,    Vide  Classes, 
Army,    Vide  Military  System, 
Array,    Vide  Military  System  (Tudor). 
Articles,  the  Thirty-Nine,  488 
Arundel,  Earl  of,  claim  to  a  baiony  by 

tenure,  866 
Arundel,  Thomas,  Archbishop,  impeached, 

841 
Ashbumham,  Sir  W.,  692 
Asaestmenis,    Vide  Taxation, 
Assessors,    Vide  Taxaiion, 
Assize,  148,  284,  286,  288,  876 ;  justices 

of,  226,  292 
JLssize  of  Arms  (27  Henry  II.),  184,  280, 

287 
Assize  of  Clarendon,  154,  197,  199,  206, 
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208,  2d4  ;  articles  of,  197,  199  ;  a  tem- 

poraiy  inBtrument  of  parliament,  206, 

236,289 
Assize  of  Iforthampton,  197,   199,  206, 

208 ;.  formation  of  circuits  at,  226 
Aatize  of  Woodstock^  825 
Assizes,    Vide  Judicial  System, 
Athlb%,  contraction  for  iEthelberht,  1 
Athlr^  contraction  for  ^thelred,  1 
AthlsLf  contraction  for  i£thelstan,  1 
Atkyns,  Judge,  600 
Attachment.  Court  of,  824 
Attainder,  Bill  of,  871,  419 
Attorneys,  220 
Auditores  oompotvsm,  or  Auditors.    Vide 

Exchequer, 
Auditor-General  of  the  Plantations,  694 
Augmentations   and    Revenues    of    the 

Crown,  Court  of,  609 
AuaUia^    Vide  Taxation, 


B 


Bacon,  Sir  Francis.  622,  560 

Bacon,  Sir  Nicholas,  620 

Bailiff.    Vide  Oeri/a  and  Mayor, 

Bailiffs,  bound,  641 

BaUwyck,  182 

Ballistarius,  291 

Ballot,  injurious  influence  of  the,  784; 
introduction  of,  748 

Banco,  Justice  in.    Vide  Judicial  System. 

Bancum,  or  bench,  meaning,  22&,  280. 
Vide  Judicial  System, 

Banneret,  818,  620 

Bamardiston,  Sir  S.,  699 

Baronet,  619,  620 

Barons,  76,  77;  first  use  of  term,  by 
Pojpe  Nicholas  XL,  98;  Barones 
maiores,  or  lords,  under  William  I.,  104, 
286,  278 ;  Barones  minores,  or  war-men, 
104,  236,  276 ;  Barones  soacoaria,  184, 
186 ;  grflbdual  modification  of  meanings 
of  term,  286;  Barones  majores  and 
tninores  recognized  by  Exchequer,  286, 
287  ;  at  court,  287  ;  and  by  people,  287 : 
but  not  in  law,  287,  238 ;  action  of 
barons  in  procuring  Magna  Charta, 
241-244,  261-254;  renewal  of  dispute 
of  barons  with  John  and  the  Pope,  266, 
266 ;  excommunication  of,  266 ;  armed 
opposition  oL  to  Henry  111.,  260; 
assemblies  of  magnates  and,  for  re- 
gulating government  affairs,  261,  262 ; 
growing  mfluence  of,  over  Henry  111., 
261-268 ;  claims  of,  to  share  in  govern- 
ment, 262-264 ;  war  of,  with  Henry  III., 
264,  266,  267 ;  defeat  of,  266 ;  failure 
of,  to  represent  nation  owing  to  class 
interests,  269 ;  power  of,  in  army  of 
middle  ages,  289,  290 ;  and  in  Parlia- 
ment of  middle  ages,  847-^49 ;  baron 
recognized  as  an  hereditary  title  of 
nobility,  868;  creation  of  the  first 
baron,  868 ;  distinguished  as  chivalers, 
mUites,  armifferi,  and  domini,  864 ;  no 
barony  held  oy  tenure,  866 ;  expendi- 
ture and  retinue  of,  temp.  Edward  III., 


424 ;  weakening  of  the  baronial  sway. 
426,  426;  alt^ed  position  o^  in  the 
seventeenth  century,  617 

Barons  of  the  Exchequer,   See  Exchequer, 

Basset,  Ralph  and  Richard,  215,  223 

Bastardy,  666 

Bath,  Order  of  the,  founded,  430 

Beadle.  617 

Beaucnamp,  Lord,  first  hereditary  baraa, 
863 

Beaufowt,  Cardinal,  415 

Beaumont,  R.  de,  216 

Bechet,  Thomas,  contumacy  and  punish- 
ment of,  195, 197, 199,  234 ;  mnrder  of, 
197  199 

Bedford,  Duke  of,  320,  416 

Bedfordshire,  county  of  Bedefordiecim, 
88 

Beggars,  legislation  against,  407,  468; 
regulations  against,  520-622  ;  alarmii^ 
increase  of,  in  reign  of  Elizabeth,  521 

Belgium,  sejMiration  of,  from  HoUand, 
736 

Bench,  Court  of  King's,  See  Ju^cM 
System, 

Bene/acta,  R.  de,  216 

Benevolences,     vide  Taxation. 

Beresford,  Simon  de,  841 

Berkeley,  Thomas  de,  841 

Berkshire,  county  of  Berocscirm,  38 

Bemicia,  kingdom  of,  34, 39 

Bible,  liberty  to  read,  as  a  means  for  in- 
ducing tiie  Reformation,  537 

BiU  of  Attainder.  371, 419 

Bill  of  Pains  and  Penalties,  690 

Bills,  private,  in  parliament,  875 

Bishops,  worth  of,  10,  77;  membeis  of 
legislative  council,  10,  80,  68 ;  ap- 
pointed by  king,  80, 190,  195  ;  position 
of  prelates  in  Anglo-Saxon  state,  58 ; 
original  holders  of  ecclesiastical  an- 
thority,  60 ;  as  judges,  68 ;  equal  in 
rank  to  ealdormen  and  thanes,  69  7 
mass  tiianes  by  law,  69 ;  fine  for  breaeh 
of  peace,  75  ;  members  of  the  national 
assemblies,  88  ;  ambition  of,  for  power, 
92;  prelates  under  ^thelred  II.,  98; 
Wulratan,  the  last  Saxon,  104;  free 
election  of,  granted  to  Church.  196 ; 
Pope  claims  right  to  confirm  electioa 
of,  198 ;  election  of  archbishops  com- 
firmed  by  Popes,  198;  removal  of 
Irish,  from  Parliament,  739 

Blackauards,  609 

Board  of  Trade,  formation  of,  591 

Bdo-land.    Vide  Land, 

Bohuns,  217 

Boni-homines,  81,  82 

Boniface,  Pope,  bull  of,  863 

Boroughs:  burh  or  byri^,  originally  a 
fort,  46 ;  afterwards  a  borough,  46 ; 
some,  specially  favoured  as  regards 
low  rating,  46  ;  gertfas  of,  56 ;  Norman 
burghs,  mostly  royal  property,  often 
coincident  with  cities,  let  out  to  indi- 
viduals, 124 ;  special  courts  leet  granted 
to,  for  money  payment,  157;  repre- 
sentation of,  in  Parliament,  2^  886, 
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887 ;    incorporated  with   counties  for 
militia  porpoBcs,  810 ;   special  coort- 
leet  chaiacterifltic  of,  810;  ranked  as 
townships  and  hnndreds  for  local  taxa- 
tion purposes,  811 ;  increase  in  number 
of,  811,  487  ;  modes  of  electing  parlia- 
mentaiy  representatives  for,  887  ;  taxa- 
tion of,  889, 890,  648  ;  municipal  system 
ol  470-472 ;  increased  representation 
of,  in  Parliament,  698 ;  cancelling  of 
charters  under  James  II.,  698, 699,  607, 
670 ;  formation  of  close,  698,  694,  621, 
622,  671 1   qualifications  of  burgesses 
for   Parliament,  668;  parliamentary, 
670 ;  municipal,  670 ;   nitile  attempts 
to  ddsfranchise  small,  716,  718 ;  undue 
representation  of  smsll,  in  Parliament, 
716  ;  disfranchisement  of,  in  1882,  720, 
721 ;  number  of  electors  in,  in  1886, 
789;   small,    disfranchised    in    1886; 
representation  of  the  larger,  748,  744 

Brand,  motions  for  reform  by,  717 

Bread,  assize  of,  286, 298 

BretwoddoL  title  of  leading  chief  of  the 
Heptarchy,  86 

Brithe-ales,  629 

BncU^emati,  Lord,  600 

Bridaei,  repair  of,  174 

Bristol,  exempt  from  fine,  for  murder  of 
Normans,  168 ;  a  staple  town,  486 

British  State,  critical  position  of  the, 
747;  conditions  required  to  bring  it 
safely  through  the  approaching  storm, 
747,  748 

British  words  in  English  language,  88 

Britons,  subjection  and  ensfityement  of, 
by  the  earl^  Anglo-Saxon  settlers, 
2 ;  property  in  land  recognized  by,  8 ; 
position  of,  with  respect  to  Saxon 
settlers,  86  ;  some  still  retained  pos- 
session of  IsAd  in  Anglo-Saxon  period, 

^rooifc,  Richard,  481 

Buckinghamshire,  county    of    Bnkinge- 

hamscira,  88, 89 
Burdett,  Sir  P.,  motions  of  reform  by, 

rejected,  717 
Burgage  tenure,  484 
Burpesses,  number  holding  land  in  times 

of  Edward  and  of  William  I.,  104, 106 
Burh,  or  Bgrig.    Vide  Boroughs^ 
Burhgemotef  46 
Burnet,  Bishop,  406 
Burthegn,  or  Chamberlain,  16 


Cabal,  691 

Cabinet.    Yidt  CouncU,  QAinet. 
Caermarthen,  a  staple  town,  486 
Cambridge,  payment  oi^  for  special  privi- 
leees,  169  r-        r 

Cambridgeshire,  county  of  Grantebriire- 

scira,88  ^ 

Cam^arius,  or  chamberlain,  16,  216,  217 
Canoellarius  magnus,  601 
Canterbury^  a  staple  town,  486 


Cant'joaraland,  or  Kent,  40 
Capitaiis  baro.    Vide  £xcheouer, 
Capitalisiustidarius.  Vide  Justice,  Chief, 
Capitula  j  usticia.    Vide  Justice, 
Carlisle,  payment  for  right  to  elect  coro- 
ners, 169 
Carucagivm,  or  tax  on  hides,  176.    Vide 

Taxation, 
Cashiers,    Vide  Ecschequer, 
CavalierSj  bbl,  698 
Castles,  n^ht  of  building  and  fortifying. 

Vide  King, 
Cato  Street  conspiracy,  717 
Ceatolin,  of  Wessex,  Bretwalda,  86 
Cecil,  Sir  W.,  602,  604.  690 
Censorship  of  press,  499,  684,  606 
Census  in  time  of  Edward  and  of  William 

In  108,  104 
Ceorls^  worth  of,  14,  74,  76 ;  rank  of,  74  ; 
distinguished  from  thanes,  74,  79 ; 
also  called  freemen  and  twyhjmdemen, 
78,  79 ;  freedom  and  class  position  o^ 
78 ;  contempt  for,  79 ;  opposed  to  eorls, 
79  ;  declinmg  influence  of,  90 ;  posi- 
tion o^  under  feudal  system,  108, 106, 
280  rf         »       »       J 

Cerdic,  87,  90,  94 

Certiorari,  writ  of,  664^  666 

Chatnberlain,  office  of,  in  court  of  Anglo- 
Saxon  kings,  16 ;  of  Anglo-Norman 
kings,  216 

Chamberlain,  King's,  460 ;  rank  of,  602 

Chamberlain,  Lord  Great,  216;  promi- 
nent officer  of  permanent  Council,  829, 
880,  881 :  continuance  of,  460 ;  rank 
of,  601 ;  functions  of,  692 

Chamberlains  of  Exchequer,  Vide  Ex- 
chequer. 

Chancellor  of  the  Exchequer,  sale  of  office 
of,   171,   219;  high   position  of,   im- 
portant duties  performed  by,  218-220  ; 
Lord  Chancellors  and  Keepers  of  the 
Great  Seal,  219,  817,  601 ;  importont 
as  soyal  secretary  and  cabinet  coun- 
cillor, 219 ;   first  mention  of  office  in 
time  of  Henry  III.,  282 ;  Lord  Chan- 
cellor's office  formed  into  a  separate 
court  of  law,  829 ;   his  seat  on  per- 
manent Council,  829;  forms  part  of 
commissions  to  deal  with  special  le^^ 
financial,  and  equitable  business  arising 
in  Council,  881-388 ;   important  posi- 
tion of  Lord  Chancellor  in  the  Council, 
886-887,  601 ;  social  position  of  early 
Lord    Qiancellors,    887;    manv    were 
clergymen,  837 ;  rank  of  Lord  Chan- 
cellor, 601,  608;  nearly  all  lawyers 
after   1692,  601;   functions   of   Lord 
Chancellor,  601 ;  chief  functionary  in 
Privy  Council,  689;  position  of  Lord 
Chancellor    in    modem   times,    691 ; 
position  and  functions  of  Oiancellor  of 
the  Exchequer,  691.  692 
Chancellor  of  the  Duchy  of  Lancaster,  696 
Chancery,  Court  of,  formation  of,   829, 
887 ;  officers  of,  887,  691 ;  Masters  in, 
887,  691  i  continuance  of,  608 ;  reform 
of.  716 

So 
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Charlet  /.,  conflict  of^  with  Parliament, 
in  the  matter  of  subsidies,  547 ;  is 
compelled  to  acknowledg^e  the  Pe- 
tition of  Right,  547 ;  and  unlawful- 
ness of  forced  loans  and  arbitrary 
arrests,  547 ;  attempts  to  develop  the 
ecclesiastical  supreraacT  into  absolu- 
tism, 547,  54^ ;  Catholicizing  reforms 
encouraged  by,  548 ;  attempts  to  leyy 
ship-money  to  meet  ordinary  expenses, 
551 ;  attempts  to  arrest  members  of 
Parliament,  and  refuses  to  allow  Par- 
liament to  appoint  commuiders  of 
militia,  556,  557  ;  perfidy  of,  558,  559  ; 
impossibility  of  effecting  compromise 
between  Parliament  and,  558 ;  over- 
come by  the  Puritan  standing  army 
under  Cromwell,  560,  561 ;  views  of 
Puritans  as  to  conduct  of,  561,  562 ; 
inveterate  kingcraftiness  of,  562;  is 
proceeded  against  by  Parliament  and 
executed,  563 

Charlet  IT,,  restoration  of,  579,  581,  582 ; 
disgraceful  neglect  of  royal  duty  by, 
587,  588  ;  appears  in  Parliament,  592, 
593 ;  conducts  State  business  by  means 
of  a  confidential  Cabinet  Council,  597, 
598;  his  secret  negotiations  with 
France,  597,  598 ;  is  bribed  to  intro- 
duce Roman  Catholic  religion  into 
England,  597,  598  ;  abuses  his  right  of 
appointing  judges,  599,  600 ;  causes 
the  judges  to  annul  the  municipal  con- 
stitution of  London,  599,  600  ;  appoints 
subservient  sheriffs  for  packing  juries, 
602 ;  personal  influence  of,  in  Parlia- 
ment, 602-604;  national  indignation 
with  bad  government  of,  604,  605 

CharUton,  Judge,  600 

Charter  rollSy  835,  336 

Chaucer^  Thomas,  381 

Chester^  county  of  Cestrescira,  88  ;  county 
palatine,  382 ;  not  represented  in  Par- 
liament in  Middle  Ages,  382;  returns 
members  to  Parliament  in  Tudor 
period,  474 

Chichester,  a  staple  town,  436 

Chief  Justice,     Vide  Justice. 

Chrtatianity,    Vide  Church. 

Church:  Awlo- Saxon.— Quiet  establish- 
ment of  Christianity,  8,  9 ;  national 
Church  versus  Roman  Catholics ;  priests 
derived  from  aristocracy ;  protector  of 
the  weak,  encourager  of  education,  and 
developer   of    sound    moral    status; 

i'udicial  administration  largely  in  the 
lands  of  clergy,  8 ;  nationality  of,  9 ; 
land  essential  to  clergy  as  intellectual 
workers,  9 ;  clergy  exempt  from  dane- 
geld,  29;  half  the  royal  revenues 
devoted  to  the,  by  iElfred  the  Great, 
29 ;  under  the  protection  and  control 
of  the  king,  29,  80 ;  position  as  regards 
the  king,  ^,  31 ;  formation  of  bishop- 
ncs,  59,  60;  unification  and  nationality 
of ;  relation  of  classes  as  regards,  59 ; 
institutions  of;  bishoprics,  69,  60; 
monasteries  and  nunneries  of,  61,  62 ; 


parish  churches,  62,  68 ;  earlj  deigr 
attached    to    localities,    62;     endow- 
ments of  parish  churches,  62  ;    tithes 
introduced,  62  ;  distribution  of  income, 
62;   share  of  parishioners  in  manage- 
ment of  Church  property,  63  ;  extensive 
property  of,  in  land,  68,  64 ;  tithes. 
64,  65 ;  local  rates  and  cuatoma,  65 ; 
connection  of  Ciric  Sceat  wid&  CSinrck 
rate,  65 ;    connection  of  cler^^*  with 
laity,   65-68 ;    spread  of  Chnstaanity 
from  the  higher  to  lower  claaaes,  66 ; 
celibacy  in   clergy,   66 ;    liability  of 
clergy  to    taxes,    and    subjectioin    to 
secular  authority,  66,  67,  68  ;  judicial 
duties  of  clei^y,  67  ;  benefits  of  cletgr, 
67  ;  jurisdiction  of,  over  clergy,  67,  ^  ; 
privileges  of  higher  cleigy,  69 ;  rank 
of  higher  and  lower  clergy,  69,   70 ; 
influence  of,  in  the  national  assembly, 
69,  70,  88 ;  mutual  support  of  king  and 
clergy,  69, 70  ;  Christianity  of,  70  ;  in- 
fluence of,  on  nation,  70,  71 ;    wotk 
of,  in   blending    Danes   with  Anglo- 
Saxons,  71 ;  relation  to  the  pope,  71, 
72 ;  influence  of  Wilfrid  and  Danstaa. 
71 ;    ecclesiastical    union    of,     87 ;    a 
national  reconciling  element,  90,  91  ; 
higher    aims   of,    thwarted    by    land 
interests ;  influence  of,  in  weakening 
the   national  element  of  defence,  91, 
92 ;  sides  with  thanes  rather  than  with 
the  people  after  Danish  conquests,  91, 
92 ;  Romish  views  of,  under  Eadwaid 
the  Confessor,  92 ;  ambition  of  deigy 
for  power,  92 ;  influence  of  Qiristianity 
in  people,  94 ;  number  of  eoclesaastics 
holding  land  in  times  of  Eadward  and 
William  I.,  104.    Alw/o-^b^maJ^.— Re- 
tention of  land  by  Anglo-Saxons  on 
transference  of  kingdom  to  William  I^ 
98,  103 ;  number  of  ecclesiastics  hold- 
ing land  in  times  of   Eadward   and 
of  William  I.,  104 ;  subinfeudation  of 
land  property  of,  104 ;  fines  for  neglect 
of  deigy  to  join  troops  when  sum- 
moned, 131 ;  rise  and  decay  of  supre- 
macy of,  188-201;  influential  power 
of,  188  ;  Romanizing  tendency  of,  1^ 
195,    199-201 ;    endowments   of ;    ex- 
tensive  landed   possessions    of,    188; 
separation  of  ecclesiastical  and  State 
jurisdiction,  189,  198,  199 ;   nature  of 
questions  dealt  with  by  Curia  Chri&ti- 
anitatis,  or  ecclesiastical  law  court,  189- 
201 ;  relation  of,  to  Stote,  190-201 ;  ap- 
pointment of  abbots  and  bishops  rests 
with  the  king,  190,  195,  197,  198,  204 ; 
great  landed  possessions  of,  made  sub- 
feet  to  feudal  custom,  190, 191, 194;  but 
not  the  glebe  lands,  fees,  etc.,  of  small 
parishes,  191 ;  all  clergy  passively  sub- 
ject to  royal  court,  191, 192,  194;  and 
actually  to  police  control,  as  also  to 
flnancial    supremacy    of    king,    193 ; 
royal  supremacy  over,  strong   under 
earlier  Norman    kings,    192 ;  weaker 
under  later,  198 ;  popularity  of,  under 
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Henry  II.,  198 ;  nationality  of,  193, 194 ; 
straggle  of,  with  Henry  11.  as  to  royal 
supremacy ;  recognition  of  royal  pre- 
roj^tives  by,  194,  234 ;  appeal  to  pope 
without  royal  licence  forbidden,  194, 
196  ;  but  afterwards  conceded  to,  195 ; 
other  concessions  made,  195,  196 ; 
benefit  of  clergy,  195 ;  John  becomes  a 
pope*s  vassal,  197 ;  celibacy  of  clergy 
gradually  enforced  by  pope,  197  ;  pa^ 
le^te  president  of  the  Council  of  West- 
minster in  1126,  197  ;  acquires  right 
to  elect  and  consecrate  bishops,  197, 
198  ;  recognition  of  papal  legates,  199  : 
monasteries  exempted  from  episcopal 
power;  abbeys  transferred  from  bishops 
to  the  pope,  199 ;  Church  estates  and 
revenues  confiscated  by  Henry  II.  ; 
followers  of  the  king  are  interdicted 
and  excommunicated l)y  Uie,  200  ;  alli- 
ance of,  with  barons  against  absolute 
monarchy,  244.  Miaile  Ages, — In- 
creasing isolation  of  clergy  in  govern- 
ment of  country,  313 ;  primate  claims 
right  to  be  present  at  all  sittings  of 
permanent  Council,  330  ;  clergy  mostly 
appointed  to  oflSce  of  Chancellor,  337  ; 
as  well  as  of  Masters  in  Chancery,  337  ; 
representation  of,  by  spiritual  lords  in 
Parliament,  846,  431 ;  clergy  pay  taxes 
on  land  held  by  barony,  but  decline 
those  on  Church  revenues,  861,  368 ; 
yet  agree  to  pay  income-tax  through 
special  commissioners,  862 ;  state  of, 
at  the  close  of  the  middle  a^es,  394- 
404;  confronting  of  the  spintual  and 
temporal  powers,  894 ;  great  wealth 
and  political  power  of,  894,  396 ;  popu- 
larity of;  large  number  of  clergy,  395  ; 
co-operation  of  prelates  and  barons 
in  the  central  govemment,  396,  396; 
attempt  to  represent  smidler  clergy 
in  Parliament,  896,  897 ;  the  clersry 
vote  money  grants  in  convocation  only, 
897,  398  ;  object  to  beine  summoned  to 
Parliament,  897, 398 ;  and  appear  only  as 
members  of  a  spiritual  synod,  398 ;  the 
Commons  resent  papal  rale,  899,  400 ; 
temporary  removal  of  clergy  from  high 
State  oflSceS)  399 ;  encroachments  of, 
checked  by  parliamentary  pramvnire 
statutes,  400-402 ;  papal  grants  of  bene- 
fices interdicted  by  Statute  of  Provisos, 
400,  401 ;  prelate  appointed  jointly 
by  king  and  pope,  401 ;  ineffective- 
ness of  the  canonical  free  election 
granted  by  John,  401 ;  clergy  for- 
bidden to  discuss  State  matters  in  ec- 
clesiastical councils,  402  j  lessened  hold 
of  cleigy  on  national  life,  402,  408  \ 
straggle  of,  with  heresy,  404,  418  ;  op- 
posing parties  within  the,  404 ;  worldJi- 
ness  of  clergy  under  Henry  VI.,  418  ; 
parliamentary  precedency  of  spiritual 
lords,  high  social  position  of  arch- 
bishops and  bishops.  422 ;  lessened  mili* 
tary  contributions  of  clergy  under 
Edward  I.,  428 ;  share  of  clergy  in  self*' 


Soverament,  481 ;  benefit  of  clergy 
81.  483 ;  the  higher  clergy  have  Uie 
rank  of  knighthood,  431 ;  ecclesiastical 
supremacy  is  in  tiie  king,  463,  486, 
493,  686,  636 ;  influence  of  clergv  as  a 
class.  482,  483.  Tvdor  Period.— An- 
ta^onism  between  State  and,  460; 
objection  to  foreign  head,  460,  484 ; 
application  of  penalties  of  prmmvnire 
to  papists  and  dissenters,  468;  non- 
attendance  at,  punishable  by  justices  of 
peace,  469;  position  and  weakness  of 
spiritual  peers  in  Parliament,  473,  474 ; 
the  work  of  Reformation  largely  due  to 
parliamentary  legislation,  476,  486; 
interference  with  administration  of,  by 
Parliament,  477,  478 ;  Reformation, 
482-492;  literature  relating  to  the 
Reformation,  482 ;  weakened  moral  in- 
fluence of  clergy,  482,  483;  national 
aversion  to  Roman  Catholic  doctrines 
and  Roman  primacy,  483, 484  ;  dissolu- 
tion of  monasteries,  485  ;  Heniy  VIII. 
becomes  supreme  head  of  the,  486,  489 ; 
hesitancy  in  establishing  a  new  national 
religion,  486 ;  Gardinec's  six  articles, 
486,  490;  execution  of  opponents 
to  Reformation,  487;  Reformation 
fully  carried  out  bv  regency  under 
Edward  TI.,  487,  490';  chiefly  by  Cran- 
mer  and  others,  487;  suppression  of 
Reformation  onder  Catholic  Biar^,  487, 
488,  491 ;  royal  supremacy  abolished, 
488;  eviction  of  Protestant  clergy, 
486;  buraingof  Ptotestante,  488,  491, 
492 ;  re-establishment  of  Protestant, 
under  Elizabeth,  488,  492,  493 ;  royal 
supremacy  reconfirmed  under  Eliza- 
beth, 488;  492 ;  organization  of  the 
State  Church,  498-499 ;  recognition  of 
one  ruling  Church  only  by  the  people, 
owing  to  close  relationship  of  public 
life  with,  493 ;  establishment  of  Court 
of  High  Commission,  493 ;  constitution, 
objects,  and  powers  of  this  court,  493- 
496 ;  continuation  of  the  Houses  of 
Convocation,  496;  mode  of  electing 
bishops,  496 ;  all  ecclesiastical  oflScers 
subordinated  to  king,  496,  689  ;  forma- 
tion of  bishoprics  of  Gloucester,  Bristol, 
Oxford,  Peterborough,  Chester  and 
Sodor  and  Man,  496;  insufficiently 
paid  clergy,  partly  dependent  on  parish, 
partly  on  landowners,  497 ;  oath  of 
supremacy  required  of  all  officers  and 
servants  of  crown,  497,  498 ;  stringent 
measures  for  checking  heresy,  498, 499 ; 
hatred  of  Protestantism  by  Roman 
Catholics,  498 ;  care  of  poor  trans- 
ferred from  the  cleigy  to  the  parish, 
614,  616 ;  the  rector,  or  vicar,  the  head 
of  tlie  parish,  616  ;  judicial  and  police 
duties  of  rector,  616,  616  ;  literature  re- 
lating to  churchwardens.  616 ;  church- 
wardens essentially  parisn  officers,  616, 
617  ;  and  entrasted  with  management 
of  QiuTch  property  and  maintenance  of 
ecclesiastical  discipline,  617;    Chorch 
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rate  for  keeping  np  buildings  neces- 
sitated by  diversion  of  Church  property 
to  other  uses,  517,  618, 519, 522  ;  clergy 
liable  to  poor  rate,  624.  Stuart  Period, 
—Relation  of  State  and,  536,  536; 
necessity  for  one  State  Church  only, 
636  ;  struggle  of,  with  Roman  Catholic 
Church  for  this  position,  536-543 ; 
liberty  to  read  the  Bible  the  means 
of  bringing  about  ^e  Reformation, 
537 ;  discord  amongst  the  reformers, 
537 ;  legality  of  Convocation  ques- 
tioned, 637 ;  national  religious  sects, 
637,  588;  State  opposition  to  sects, 
538 ;  intolerance  of  Church  parties, 
588,  539,  540;  Chuich  views  as  to 
supreme  sovereignty,  539-^542,  559 ; 
rights  divine,  540 ;  objections  to  politi- 
cal matters  being  taken  up  by  clergy, 
541-543;  completion  of  State  Church 
helped  by  sectarial  violence,  543; 
championship  of  Protestantism  not 
taken  up  by  the  Stuarts,  544-546 ;  the 
Stuart  effort  to  develop  the  spiritual 
supremacy  into  absolutism,  547  ;  Catho- 
licizing reforms  of  Archbi^op  Laud  en- 
couraged by  Charles  1.,  548 ;  struggle 
between  clergy  and  lawyers,  649 ;  Court 
of  fii^h  Commission  abolished,  556, 
586  ;  bishops  impeached  by  Parliament, 
556;  property  of,  sequeitrated,  556; 
sides  with  king  in  civil  war,  558; 
religious  toleration  practised  by  Puri- 
tans, 566;  opposition  of  clergy  to 
Cromwell's  government,  567,  675 ; 
and  of  Presbyterians,  571 ;  eviction 
of  clergy,  672 ;  revival  of  jurisdiction 
of,  583;  restoration  of  property  to, 
583;  parliamentary  persecution  of 
Presbyterians,  688;  exclusion  of  dis- 
senters from  office,  584;  and  of 
clergymen  from  benefices,  684 ;  renewed 
connection  of,  with  ruling  class,  685 ; 
parliamentary  suffrage  extended  to 
clergy,  595;  active  crusade  of  clergy 
against  Bill  of  Exclusion.  608;  in- 
creased strength  of  the  Anglicans,  609 ; 
James  II.  attempts  to  abolish  Estab- 
lished Church  by  ordinance,  610 ;  re- 
sistance of  the  clergy,  610,  611 ;  Court 
of  High  Commission  revived  by 
James  II.,  610 ;  but  abolished  by  De- 
claration of  Rights,  612 ;  diminished 
wealth  of  spiritual  lords,  616.  Modem 
Period.— Reconciliation  of  State  and 
Established,  627,  678-680;  regulation 
of  ecclesiastical  power  and  supremacy 
by  law,  639 ;  Church  rate,  643,  665 ; 
churchwardens,  644 ;  select  ecclesiasti- 
cal vestries,  644 ;  diminished  repre- 
sentation of,  in  Parliament,  672;  the 
Established  Church  as  a  link  in  the 
system  of  parliamentary  government, 
676-680;  political  partisanship  of 
clergy,  676,  677;  antagonism  to  sects 
and  Roman  Catholic  Church,  677 ; 
estrangement  between  State  and,  677  ;  I 
feud  between  High  Church  and  Low  | 


Church  parties,  677  ;  inapplicability  of 
parliamentary  constitution  to  eoele- 
siastical  government,  677,  678;  eon- 
ditional  nature  of  the  synodal  oonstitB- 
iion,  677;  State  recognition  of  the 
hierarchy  of  the  Anglican,  678 ;  Queen 
Anne's  bounty,  678;  value  of  pro- 
perty of,  678;  distribution  of  bene- 
fices, 678 ;  ecclesiastical  jnriadictioii  of, 
678 ;  office  dependent  on  conformity 
to,  678,  679 ;  declining  infloenoe  of 
clergy  on  the  people,  679, 712,  713 ;  and 
consequent  g^wth  of  dissent^  679,  713 ; 
conformity  not  strictly  enforocd,  679, 
680;  vocation  of,  680;  position  of 
Presbyterian,  680;  problem  raised  by 
the  establishment  of  Catholic  bishop- 
rics, 681 ;  independent  of  goveniment 
parties,  682;  neglect  of  lower  plisnc* 
b^  the,  710,  711,  712,  718;  increase  of 
dissent^  718,  714,  715 ;  reform  of,  pro- 
moted by  the  State,  728 ;  destmctioa 
of  the  unity  of  the,  729,  730 ;  reli^ons 
equality  of  individuals  recognized,  729 ; 
demand  made  for  equality  of  cfanrches, 
729 ;  difficulties  in  Ireland,  730 ;  sepa- 
ration of  Presbyterian  Church  in  Seot- 
limd  into  two  parts,  730 ;  Imperial  unity 
endangered  by  disunited  Church,  730 ; 
disestablishment  of  the  Irish,  740; 
abolition  of  Church  rate  in  England, 
740. 

Churchy  Soman  (kUhoiic,  relation  of,  to 
the  Anglo-Saxon  Church,  71,  72 ;  to 
the  Ai^lo-Nonnan  Church,  188-190 ; 
power  of  excommunicating  and  pab- 
lishing  circulars  in  England  snbject 
to  king's  consent,  190,  196 ;  appoint- 
ment of  bishops,  etc,  reserved  by  the 
king,  190, 195  ;  John  becomes  a  pope's 
yaraal,  199,  201;  encroaching  powers 
of,  200.  201 ;  papal  claims  rejected 
by  English  Parliament,  899,  400 ;  penal 
legislation  against  papists,  468,  469; 
alienation  of,  in  Europe,  483 ;  growing 
opposition  to  the  doctrines  of,  483, 484 ; 
and  desire  to  throw  off  the  snxerainty 
of  the  pope,  484;  temporary  ascend- 
ency of,  under  Hary,  487,  488 ;  partia- 
mentary  statutes  against,  488-492; 
struggle  of,  to  attain  position  as  the 
State  Church,  536-643 ;  James  II.  tries 
to  reinstate  the,  610,  611 ;  re-establish- 
ment of  bishoprics  in  England,  681 ; 
exclusio^  of  Roman  Catholics  from 
political  rights,  713 ;  emancipation  of, 
,716 ;  relaxation  of  pienal  laws  against, 
715 ;  demands  an  equality  of  the 
churohes  in  the  State,  729;  procla- 
mation made  against,  730 

Church-alet,  529 

Church  and  King,  the  Tory  watchword, 
679,  698 

Chw-chwarden,  Vide  Church  (Tudor  and 
Modem  Periods)  and  Parish, 

Cinque  Ports,  representation  of,  in  Parlia- 
ment, 265,  271,  887,  389 ;  exceptional 
position  of,  in  municipalities,  486 
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Circuits,    Yide  Judicial  System. 

Cirio  Sosatf  or  Church  nte,  66 

Virikfrith,  22 

CivU  Service,  reform  o^  742 

Clare,  Gilbert  <fe,  218 

Ctarmdon,    Vide  Assize  of  Clarendon, 

Clarendon,  Lord,  600 

Classes,  formation  of.  based  on  property, 
78;  dependence  of  hmdless,  on  land- 
lords, 78, 74  J  proportionate  increase  of 
freebom  snbjecto,  78 ;  gradoated  scale 
of  fines  according  to,  75 ;  class  dis- 
tinctions, 77-80;  greater  thanes,  77; 
smaller  thanes,  the  middle  class,  77, 
78 ;  small  landowners.  78 ;  landless 
class  or  freemen,  or  ceorfs^  78, 79 ;  class 
gradations  heritable  with  property, 
1^  ;  ceorls  and  eorls,  79 ;  class  relations 
of  Anglo-Norman  period,  272-281 ; 
effect  of  feudal  system  on,  272 ;  class 
of  greater  vassals,  278-276  ;  absence  of 
hereditary  dynastic  families  in  Bug- 
land,  274 ;  mutability  of  noble  families, 
274, 276 ;  rise  of  hereditary  peerage,  275; 
class  of  lesser  vassals,  ^5-279 ;  class 
of  freemen.  279-281;  period  of  the 
growth  of  the  estates  of  the  realm,  282- 
467;  the  three  estates  of  the  realm. 
421-448 ;  the  estate  of  the  spiritual 
and  temporal  magnates,  422-426  ;  ex- 
penses and  retinues  of  nobles  according 
to  rank,  424 ;  estate  of  the  knights,  426- 
482 ;  clergy  and*  lawyers  rank  with 
knights,  481,482 ;  freeholders  and  muni- 
cipal burgesses,  482-440;  unexclusive 
nature  of  class  privileges,  442 ;  as- 
cendency of  the  middle  class,  668,  698, 
694 ;  geneial  advances  of  all  classes  in 
the  seventeenth  century,  616  ;■  gentry, 
615-620 ;  middle  class  of  free  electors, 
620-628.  662-668 ;  yeomen,  621  ;  the 
unfranchised,  628-624;  ixmnence  of 
gentry  on  game  laws,  686 ;  and  of  land- 
owners on  the  poor  laws,  686,  687 ;  and 
on  land  tax,  688 ;  final  consolidation  of 
the  ruling  class,  668-^68;  increased 
political  influence  acquired  by  land- 
owners by  the  aocumnlation  of  entailed 
estates,  660,  661 ;  diminished  influence 
of  middle  class,  662,  668;  important 
share  of  the  aristocracy  in  government, 
668,  687,  710,  711 ;  importance  of  an 
organic  connection  between  lords  and 
commoners,  678-676 ;  intimate  relation 
between  the  domhiant  class  and  the 
Church,  679,  680 ;  Magna  Charta  more 
advantageous  to  aristocracy  than  other 
classes,  710;  oppression  of  aristocracy 
towards  weaker  classes,  710, 711 ;  oppo- 
sition of  ruling  class  to  political  reform, 
716;  increased  importance  of  middle 
class  in  the  reformed  Parliament,  722 ; 
removal  of  special  restrictions  on  capi- 
talists, 728  ;  attacks  on  trading  mono- 
polies and  protective  customs,  724 

Clergy,    Vide  Church, 

Cterk-alea,  529 

Clinton,  Geoffrey  de,  228 


Close  rdlst  886,  886 

Cn^  contraction  for  Cnut,  1 

Cnut,  forest  and  other  laws  of,  26,  27 ; 
kin^  of  England,  82 ;  energy  of,  86 ; 
divides  the  country  into  four  pro- 
vinces, 60,  61;  governor  of  Wessex, 
61 ;  divides  kingdom  with  Eadmund 
Ironside,  88 ;  relies  for  help  on  mer- 
cenary soldiers,  90;  concludes  peace 
with  the  Church,  90 

Coinoffe  of  Norman  period,  180;  de- 
preciation of,  628 

Cohe,  Sir  Edward,  607  ;  dismissal  of,  660 

Colonies,  Secretary  of  State  for  American, 
698;  Secretarv  of  State  for,  694; 
department  ilor,  694;  independent 
government  granted  to,  728 

Cmnes,  or  Ealdorman.    Vide  JSaldorman, 

Commons,  unrepresented  in  earlier  govern- 
mental assemblies,  268,  269,  270; 
participation  of,  in  government,  818 

Commons,  House  of,  birth  of,  270-272 ; 
developed  in  Buddie  Ages,  818;  ex- 
tinction of  *'  commons,"  but  survival  of 
the  name,  746.    Vide  Parliament. 

Commonwealth,  666,  676 

Commune  bancumi  816 

Communitas,  666,  667,  668,  669  ;  cohesion 
of,  weakened  by  municipal  reform, 
781-786,  748  ;  extinction  of,  746  ;  im- 
portance of,  in  the  future  reconstruction 
of  the  British  Stote,  748 

Comptroller  of  Household,  Court  ol^  609 

Compurgators,  6^1, 187,  149 

Conservatives,    Vide  Parliament, 

Consilium  regis.    Vide  Kiwf. 

Constable  of  Exchequer,   Vide  Exchequer. 

Constable^  military  duties  of  comes  sta- 
buli,  181 ;  paid  commanding  constable 
appointed  permanently,  181 ;  all  officers 
designated,  182,  217.  286 

Oonstcme,  Lord  High,  217;  privileges 
of  office,  217;  president  of  military 
courts,  828;  summons  of,  to  Par- 
liament, 848;  continuance  of,  460; 
rank  of,  601 ;  cessation  of  office,  601, 
692 

Constable,  chief,  of  hundred,  287 ;  petty, 
of  village,  287,  289;  commander  of 
100  men,  289 

Constable,  police,  or  guardian  of  the 
peace,  roation  of,  to  militia  and 
hundred  constables ;  duties  of,  806, 807, 
642 ;  formerly  called  reeve,  or  tithmg 
man,  806 ;  appointed  by  police  maffis- 
trates,  469,  642 ;  difficulty  of  obtaining 
honorary,  646 

Constitution,  history  of,  and  of  the  law, 
different,  viii 

Constitution  of  England,hieitoTy  of,  during 
the*  Anglo-Saxon  period,  1-94;  Anglo^ 
Norman,  95-281 ;  from  1272  to  1486, 
282-467 ;  under  the  Tudors,  46^-684 ; 
the  Stuarto,  686-624;  the  eighteenth 
century,  62&-708 ;  and  the  nineteenth 
century,  708-749;  merits  of  filack- 
stone*s  ** Commentaries"  as  indicative 
of,  701 
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Controller  of  the  Household  haa  seat  on 
permanent  Council,  829 

Convocation.  Vide  Church  (Tudor  Period). 

Cooke,  John,  563 

Copyhold,  441,  468.    Vide  also  Land. 

Com  ZawSf  abolition  of,  724 

Cornwall,  county  of,  88  ;  hundreds  of,  41 

Ckjroner,  appointed  by  king  to  look  after 
the  royal  taxes  and  dues,  in  cases  of 
sudden  death,  and  of  treasure  trove, 
800;  procedure  at  coroner's  inquest, 
800 ;  duties  of,  in  modem  times,  641 ; 
elected  by  county  freeholders,  641 

Corporation  Act,  584 ;  repeal  of,  715 

Convpt  Practices  Prevention  Act,  722 

Cottarii,  number  occupying  land,  in  times 
of  Eadward  and  of  William  I.,  104 

Council  of  Bristol,  confirmation  of  Magna 
CharU  at,  256;  of  London,  260,  261 ; 
of  Westminster  Hall,  261;  and  of 
Oxford  (1258),  268 

CiAincil,  Cabinet,  functions  of  permanent 
Council  of  Middle  Ages  similar  to 
those  of,  826 ;  constitution  and  pro- 
cedure of,  in  time  of  Henry  Vlll., 
504 ;  Henry  VIlI.'s  share  in  its  busi- 
ness, 504;  the  Cabinet  of  modem 
times,  682,  687;  dependence  of,  on 
Parliament  686 ;  legality  of  govern- 
ment by,  688,  689 ;  lumost  exclusively 
formed  of  great  nobles,  689 ;  introduc- 
tion of  commoners,  690 ;  n^d  of  con- 
nection between  Parliament  and,  703, 
704 ;  important  functions  of,  in  organize 
ing  party  discipline,  703 ;  formation  of, 
rendered  difficult  by  increasing  party 
disintegration,  786,  737 

Council,  Great,  of  army,  576 

Council,  Great^  of  prelates  and  barons, 
afterwards  the  Upper  House  of  Parlia- 
ment, 888.  841 ;  functions  of,  838,  339. 
Vide  Parliament, 

Council,  Kinff^s,  informal  nature  of,  under 
early  Norman  kings,  214.  220,  238; 
not  the  origin  of  th£  later  Privy 
Council,  214 ;  formal  Council  regency 
of  Henry  III.,  215,  221,  256-268; 
approach  of  the  Assize  of  Claren- 
don to  a  formal,  235,  236;  share  of 
commoners  in,  270-272;  powers  re- 
siding in  royal  council  a  source  of 
weakness  in  magisterial  procedure, 
445 ;  State  business  illegally  transacted 
by,  in  reign  of  James  1.,  549, 596,  597 ; 
discretionary  powers  of  Star  Chamber 
exercised  by,  549;  the  Cabal,  591, 
597-599;  State  business  transacted 
by,  under  Charles  I.  and  Charles  II., 
697 

Council  of  State,  565 ;  government  by, 
under  Long  Parliament,  576 

Council,  Permanent,  nature  of,  in  An^lo- 
Norman  period,  215,  221 ;  establish- 
ment of,  in  Middle  Ages,  313,  325 ; 
constitution,  nature,  and  business  of, 
825-837 ;  functions  of,  similar  to  those 
of  modem  Cabinet  Council,  326,  327 ; 
sphere  of  action  same  as  that  of  the 


earlier  informal  Kings'  Conpcila,  327; 
procedure  in  dealing  with  petitions,  327, 
328, 329  ;  procedure  regulated  hj  kini^ 
but  occasionally  by  Parlia-ment,  328; 
chief  officials  of,  329 ;  minor  officials, 
330 ;  king  president  of,  during  Middle 
Ages,  330;  parliamentary  restrictions 
on  the  use  of  great  seal  in,  331 ; 
salaries  paid  to  officers,  331 ;  special 
business  of,  effected  by  del^ations  and 
commissions,  331,  332 ;  legal  bosiiMas 
assigned  to  Chancellor  and  jasticiaries, 

831,  332 ;  financial  business  to  Chan- 
cellor and  treasurer,  332 ;  difficult  law 
cases  to  Chancellor  in  Court  of  Equity, 

832,  333 ;  others  to  Admiralty  Couit 
and  Court  of  Requests,  333  ;  oppositioD 
to  King's  p>enal  jurisdiction  in,  3^ 
334  ;  extraordinary  powers  of,  334,335, 
446 ;  important  position  of  Lord  Chan- 
cellor in,  335-337;  antagonism  with 
Parliament,  350;  becomes  the  Privy 
Council  of  the  Tudor  period,  472,  50a 

Council,  Privy,  not  a  development  of  the 
King's  Council  of  the  Norman  period, 
214,  215,  221 ;  estabUshed  in  Middle 
Ages,  313;  the  seat  of  government 
under  the  Tudors,  pzesided  over  by  the 
king,  472,  500;  members  selected  by 
king,  472 ;  censorship  of  the  press  exer- 
cised by,  499;  constitution  of,  under 
Henry  VIII.,  500,  501 ;  complaint  of 
lack  of  nobility  in,  500 ;  Henry  YIII.'s 
reply,  500 ;  officers  of,  501,  502 ;  con- 
stitution and  procedure  of,  502, 503, 504 ; 
Star  Chamber,  a  committee  of,  504, 
505  [Vide  ^r  Chamber'\ ;  provindml 
county  delegations  of,  50^10;  abase 
of  the  discretionary  powers  of,  by  the 
Stuarts,  549;  business  of,  ill^ally 
assumed  by  the  royal  Council,  549 ; 
jurisdiction  of,  abolished  by  Parlia- 
ment, 555,  650,  682;  restoration  of, 
in  State  govemment,  589 ;  constitution 
and  functions  of,  589,  591,  650,  682, 
683,  690,  693 ;  proposed  committees  of, 
590, 591 ;  department  for  foreign  affairs, 
591 ;  council  of  trade,  591 ;  council 
of  foreign  plantations,  591 ;  chiefly 
composed  of  the  aristocracy,  673 ;  the 
constitutional  seat  of  government,  681 ; 
extraordinary  discretionary  power  of, 
counteracted,  682;  relation  of,  to 
Cabinet  Council,  682,  683 ;  retained  for 
transaction  of  formal  business  only, 
683;  informal  nature  of  its  meetings, 
688,  689 

Counties,  formation  of  English,  or  shires, 
37;  originally  called  scire,  37;  shires 
mentioned  in  755  and  851,37 ;  grouped 
into  Saxon,  Dane,  and  Mercia  laws, 
38 ;  list  of  thirty-two  Anglo-Saxon, 
38 ;  term  shire  applied  to  bishops*  dio- 
ceses, 39;  county  assemblies,  85;  im- 
provements in  admiDistration  of,  eiffec* 
ted  by  Henry  I.,  112;  and  Heniy  II., 
113;  development  of  county  adminis- 
tration by    Norman    kings,    114-126; 
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palfttinateB,  116 ;  sheriffs  to  be  chosen 
by,  264,  270;  representation  of,  in 
Parliament,  265,  270,  271,  857,  868, 
881,  885,  886 ;  connection  of  military 
system  with,  286-291;  of  judicial 
power  with,  291-296,  447;  of  police 
power  with,  296-806 ;  of  financial  ad- 
ministration with,  806-309 ;  repre- 
sentatives of,  in  Parliament  elected 
bv  county  assemblies,  882 ;  at  first  by 
all  liberi  tenentea,  then  by  all  forty- 
shilling  freeholders,  later  only  by 
those  resident  in  the  county,  384,  885 ; 
counties  as  communal  bodies,  447 ; 
development  of  the  county  constitu- 
tion, 462-472;  royal  lieutenants  of, 
appointed  for  recruiting  purposes,  462, 
468 ;  police  system  of,  in  Tudor  period, 
465-470 ;  structure  of,  a  bulwark  against 
despotism,  554,  555 ;  restoration  of  the 
county  constitution,  582 ;  county  rate, 
648;  increased  parliamentary  repre- 
sentation of,  in  1882,  721,  722 ;  number 
of  electors  in,  in  1885,  739 ;  representa- 
tion of,  in  1885,  744 

CiAtntSy  Norman,  104,  114,  115;  ccmitet 
and  oomitt99(S  in  Domesday  Book,  104, 
115 ;  powers  of  comes  with  revenues, 
1 15, 1 16 ;  oomitc8  created  under  Stephen, 
and  deposed  under  Henr^  II.,  116 

County  Court,    Tide  Judicial  System, 

County  Court,  jurisdiction  of,  19;  pre- 
sided over  by  vicecomes;  business  of, 
partly  transferred  to  royal  and  hundred 
courts,  1 17,  228, 225 ;  constitution  of,  in 
Anglo-Norman  period,  186,  187;  pre- 
sided over  by  justice  of  assize,  295 ; 
business  of,  mainly  restricted  to  tax- 
ation, militanr  and  administrative 
business  in  Middle  Ages,  882,  888; 
position  of,  in  Tudor  period,  465 

Cmiptand,  John,  430 

Court  baron.    Vide  Land, 

Court  leet.    Tide  Manors. 

Court  of  Augmentations  and  Revenues, 
509 

Court  of  Exchwmer  Chamber,  817 

Court  of  High  Commission,  Vide  Church 
(Tudor  Pisriod). 

Court  of  King^s  Bench,  Vide  Judicial 
System, 

Court  of  Bequests,  888,  508,  509 

Court  of  the  Comptroller  of  the  House- 
hold, 509 

Court  of  the  Lord  High  Steward,  509 

Court  of  the  Treagurer,  509 

Court  of  Wards  and  Liveries,  509,  510 

Cranmer,  Archbishop,  prominent  as  a 
Church  reformer,  487, 490  ;  burnt,  488 ; 
character  of,  490 

Crewe,  Chief  Justice,  dismissed,  650 

Criminal  Courts,     Vide  Polioe  System, 

Cromwell,  Oliver,  takes  the  parliamentary 
side  in  the  Civil  War,  557 ;  forms  a 
strong  standing  army  which  overcomes 
the  roy^alists,  560,561 ;  president  of  the 
Council  of  State,  565 ;  assumes  the 
representation  of  England  as  Protector, 


566 ;  rules  wisely  and  well,  566 ; 
qualifications  of,  for  wielding  the  go- 
vernment, 572  ;  roval  title  declined  in 
favour  of  that  of  **  i^rotector,"  573, 578 ; 
opposition  to  his  creation  of  a  House 
of  Lords,  578,  578 ;  difiiculty  of  obtain- 
ing co-operation  of  Parliament,  574, 
578;  his  government  essentially  that 
of  king  in  Council,  574;  the  military 
dictatorship  of,  576,  677 ;  compels  Par- 
liament to  recognize  his  authority,  577, 
578 ;  claims  right  of  consent  to  every 
enactment,  578 ;  death  of,  578 

OromweU,  Bichard,  protectorate  of,  578, 
579 

Cromwell,  Lord  Thomas,  487,  490;  is 
raised  to  head  of  government,  489,  504 

Cubicularius,  or  chamberlain,  15 

Cumberland,  county  of,  38 ;  wards  of,  41 

Cupbearer,  office  of,  in  court  of  Anglo- 
Saxon  kings,  16 

Curia  ad  ScMscarium,    Vide  Exchequ/sr. 

Curia  baronum,  or  Court  baron.  Vide 
Land  and  Manors. 

Curia  Christianitatis,  Vide  Church 
(Anglo-Norman). 

Curia  comitatus,  or  County  (3onrt  Vide 
Judicial  System. 

Curia  regis.  Vide  Judicial  System 
(Anglo-Norman). 

Customary  Court,    Vide  Manors, 

Customers,    Vide  Thlls, 

Customs,  right  of  Anglo-Saxon  kings  to, 
26;  as  also  of  l^rman  kings,  165; 
regulation  of,  638  ;  increase  of,  relating 
to  land  tax,  688,  665 ;  made  permanent 
tax,  638;  excess  of,  667;  reform  of 
tariff,  716 

Custos  rotulorum,  475,  641.     Vide  Bolls, 

Cynebot,  14 

Cyning.    Vide  King, 


D 

Danby,  Earl  of,  impeachment  of,  598 

Ihnegeld,    Vide  Taxation. 

Danes,  conversion  of,  72;  influence  of, 
on  the  Anglo-Saxon  Church,  72  ;  con- 
quest of  part  of  England  by  the,  87  ; 
assimilation  of,  by  Anglo-Saxons, 
87 ;  second  invasion  by ;  conquest  of 
country,  88 ;  antipathy  of  Anglo- 
Saxons  to,  88,  89 ;  preser^'ation  of 
law,  89 ;  Danish  element  in  England, 
89 

Dapifer.  or  steward,  15,  216,  274 

Darcy,  Sir  Thomas,  600 

Darltngton,  Eari  of,  692 

DecanifE,  or  tithings,  42 

Declaratwn  of  BighU,  612-614,  684 

Defenascir,  37 

Deira,  kingdom  of,  34 

Derbyshire,  county  of  Deorbiscira,  38; 
hundreds  of,  41 

Devonshire,  county  of  Devenascira,  3X ; 
payment  for  right  to  elect  sheriffs,  169 

Dioceses,    Vide  Church, 
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Duoi/er  reg%9^  or  iteward,  16 

JHicthe^y  or  stewmrd,  16 

Duraelty  electonl  qualifications  proposed 
by,  788 

Distenteri,  penal  legislation  against,  468 ; 
exclusion  of,  from  office,  684,  678 ; 
jmd  from  Parliament,  678 ;  relaxation 
of  restrictions  on,  680 ;  increase  of, 
iue  to  indifference  of  the  Cbnreh  to 
the  poorer  classes,  718, 714 ;  emancipa- 
tion of,  718,  724 

Ikmeadajf  Book,  102-109 

Ihrsetshire,  conntv  of  Dorsetescira,  88 ; 
settlement  of  Dormsaetan,  88 ;  hun- 
dreds of,  41 ;  payment  for  right  to 
elect  sheriffs,  169 

Downing^  Sir  George,  696 

Dress,  police  regulations  as  to,  298 

Ihichy  of  Lancaster,  formation  of,  424 

Dudley,  465 

Duels  authorized  by  law  in  Middle  Ages, 
828 

J>it^  in  Parliaments  of  Middle  Ages, 
848 ;  first  creation  of,  849 ;  dukedom 
based  on  royal  patent,  868  \  expen- 
diture of,  temp.  Edward  III^  424; 
temp.  Edward  lY.,  461 

Dunstan,  Archbishop,  Romanizing  influ- 
ence of,  on<  Anglo-Saxon  Chorah,  71^ 
72  ;  peaceful  rule  of,  92,  98 

Dupplin,  Viscount,  692 

Durnam,  county,  89  ^  wards  of,  41 ; 
excluded  from  Parliament  in  Middle 
Ages,  882;  obtains  seat  in  Parlia- 
ment, 698 

Duties  levied  in  Middle  Ages  on  wool, 
leather,  etc.,  862,  8^  \  excise  duty 
under  Cromwell,  671 

Dux,  or  Ealdorman.    Vide  Ealdomuau 


E 


Ea^ar,  beneficial  rule  of,  86 

Eadric  Streona,  governor  of  Mercia,  61 

Eadmund,  82 

Uadward  thd  Confessor^  32;  beneficial 
rule  of,  86 ;  fiivours  Romish  views  of 
the  Church,  92 ;  antipathies  of,  98 ; 
opposition  to  Danish  magnates,  98 

Eaawin  of  Northumbria,  Bretwalda,  86 

Ealdorman,  worth  of,  IX),  49,  76 ;  office 
of,  held  by  thanes,  10 ;  has  precedence 
of  thanes  as  such,  16  ;  as  commanders- 
in-chief,  16,  48 ;  as  judges,  19,  21, 
48 ;  portions  of  fines  in  royal  courts 
paid  to,  27,  49 ;  highest  Anglo-Saxon 
civil  official,  47 ;  on«n  a  viceroy,  47 ; 
later  governors  of  shires,  48 ;  duties  and 
privileges  of,  48-61 ;  police  jurisdic- 
tion of,  48 :  sources  of  official  income, 
48,  49 ;  subjectivity  of,  to  king,  49 ; 
rivalry  with,  and  snpplantation  of,  by 
earls,  50 ;  merged  later  into  aldermen, 
61  ;  summons  of,  to  national  assem- 
blies, 83 ;  Waltheof,  the  last  Saxon, 
104 

Earl,  beriot  of,  to  Anglo-Saxon  kings, 
27;  Danish  commanders-in-chief,  Si\ 


snpplantation  of  ealdorman  by,  60; 
*'eorls"  as  term  for  higher  rlaawfn, 
79  ;  decline  of  office  of  "  eoil ;  **  Saxon 
and  Norman  eorls,  114 ;  osoially  con- 
nected with  hi^  military  raak  ;  en- 
titled to  a  thiid  of  the  oonnty  reve- 
nues; administrative  dntieo  of,  car- 
tailed  until  office  is  little  more  than 
a  title  of  nobility,  114,  116 ;  datiea  of, 
transferred  to  sherifh,  116 ;  gOTemon 
of  counties  palatinate,  116  ;  in  PacU»- 
ments  of  Middle  Ages,  347,  348 ;  cftil- 
dom  based  on  royu  patent,  355 ;  ex- 
penditure and  retinue  of,  temp.  Edward 
III.,  424 

East  Anglia,  kingdom  of,  34,  38 ;  terri- 
tory of  Eastengle,  40 ;  as  a  province,  51 

East  India  Company,  abolition  of  mo- 
nopolv,  716 

EodesiastuxU  Titles  Act,  730 

Eogberht,  Bretwalda,  35;  and  King  of 
the  English,  86  ;  consolidation  by,  35, 
86,87 

Ech.,  oontmction  for  Eadgar,  1 

Edan^  contraction  for  Eadmund,  1 

Eduoation:.  Anglo-Saxon, — Schools  estab- 
lished by  clergy  for  all  classes,  8  ;  sap- 
plied  by  monasteries,  61 ;  Alfred  the 
Great's  grant  for  schools,  61.  MSddU 
Ages, — Education  of  lower  rlasspB  peti- 
tioned against,  438.  Modem  Period. — 
Village  sohools  maintained  by  local 
rates,  667  ;  minister  of  natiomd,  695 ; 
inaccessibility  of  learning  to  lower 
classes,  711 ;  money  voted  for  improv- 
ing elementary  education,  725 ;  further 
reforms  promoted  by  State,  728,  742; 
attendance  at  school  made  compulsory, 
742 ;  formation  of  school  boaida,  742 ; 
University  Reform  Acts;  Kadonal 
Eduoation  Acts,  742 

Edu),,  contraction  for  Eadward,  1 

Edward  /.,  escapes  from  captivity.  May 
28,  1266,  266;  character  and  policy 
of,.  283, 406-407^  421;  rapid  proi^resa  in 
law  in  reign  of,  283,  284 ;  presides  at 
Court  of  King's  Bench,  316 ;  exorbitant 
Uxation  by,  362,  868 

Edward  IT.,  presides  at  Court  of  King's 
Bench,  815;  weak  government  of; 
executive  council  forced  upon  him; 
contest  with  nobles,  407,  408 ;  murder 
of,  408 

Edward  III.,  parliamentary  government 
in  reign  of,  408,  409;  encroachments 
of  and  national  grievances,  409,  410 

Edward  IV.,  reign  of,  its  stormy  char 
racter  as  regards  war,  and  peaceful 
eharacter  as  regards  law,  418,  419 ; 
proceeds  against  House  of  Lancaster  by 
bill  of  attainder,  419 :  restores  per- 
sonal rule.  419.    Vide  fork,  Duke  of. 

Election:  Electoral  proceedings  adopted 
for  formation  of  regency  Council  onder 
Henry  III.,  268 

Electoral  procedures  and  qualifications. 
Vide  Parliament. 

EUzabeth,  martial   law   proclaimed  by. 
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468;  lefnseB  the  offer  of  a  forced 
loan  by  Parliftment,  478,  479 ;  exces- 
live  ti^ation  by,  479 ;  restores  royal 
supremacy  over  the  Church,  492 ;  im- 
portant share  of,  in  oreserving  connec- 
Uon  of  Church  and  State,  688-540 

EUetmere.  Lord,  689 

EUioty  Sur  John,  judicially  condemned 
for  a  speech  in  Parliament,  668 ;  judg- 
ment annulled,  696 

JSimeta,  kingdom-  of,  86 

EmigraHon  caused  by  Star  Chamber  op- 
pression, 558 

^mp0on,466 

England^  name  introduced  by  Eogberht 
in  880.  86 

Englith  languag^^  words  of  British  ori^ 
in,  86:  unknown  to  high  dignitaries 
in  Anglo-Norman  Church,  198 ;  use  of, 
in  law  courts  of  Middle  Ages,  822; 
used  in  official  parliamentaiy  trans- 
actions, 868 ;  statutes  after  4  Henry  ^ 
VII.  in,  461 

English  nation^  blending  of  Saxons  and 
Normans,  242^  248;  predominance  of 
the  Saxon  element,  242 ;  character  of, 
founded  in  Middle  Ages,  812,  818; 
prevalence  of  English  names  amongst 
knights,  480 

EfUaU^  system  of,  666 

Equity,    Vide  Judicial  System*, 

EriCf  governor  of  Northumbria,  51 

Eschsat,  100, 167  ;  escheators,  182 

Es^res  in  system  of  knighthood,  182; 
right  to  serve  in  Parliament  extended 
to,  886,  429-;  expenditure  and  zetinue 
of,  temp.  Edward  III.,  424 

Esquires,  or  scutarii,  279,  61d 

EsseXf  county  of  Eastsaxe;  or  Essex, 
88|;  hundreds  of,  41 

Essex,  Kingdom  of,  84;  territory  of 
Eastseaxan,  40 

Estates  of  the  Sealtn,  origin  of,  288-289 ; 
recognition  of,  in  Msffua  Charta,  260'; 
government  by,  developed  on  its  tem- 
poral Bid&  818 ;  recognition  of  the 
three,  prelates,  lords^  and  commons, 
880;  the  three,  421-448;  position  of 
classes  based  on  personal  performance 
and  amount  of  taxes  paid,  421;  the 
estate  of  the  spiritual  and  temporal 
magnates,  422-426 ;  the  estate  of  the 
kniffhts,  426-482 ;  the  estate  of  the  free- 
holders and  burgesses,  482-489 ;  per- 
manence of  the  three  estate  system, 
489 ;  population  outside  its  pale  chiefly 
labourers,  440-448;  mutual  relation- 
ship of  the  three  estates  to  the  Crown, 
the  source  of  national  stability,  448, 
449 

Estreats,  186 

Eudo,  216 

Evesham,  battle  of,  265 

Exchequer,  not  known  to  Anglo-Saxons, 
29 ;  organized  by  Anglo-Norman  kings, 
118,  116,  119;  mode  of  rendering 
sheriffs'  accounts  to  Treasury,  119, 120, 
182;  amount  of  fines  fixed  by,  160; 


the  Norman,  178-187 ;  origin  of,  178, 
179;  part  of  the  Curia  Begis,  and 
called  Curia  ad  Soaccariwn,  178,  222  ; 
meaning  of  term  scaooarium,  178. 179  ; 
routine  business  of,  subject  to  lung's 
personal  control,  179,  184 ;  account  and 
receipt  departments,  179 ;  Diatogus  de 
Soaocario,  179, 188, 184;  principal  books 
written  on,  179,  180 ;  origin  of.  180 ; 
method  of  making  payments  witn,  and 
receipting  and  counte^oil-receipting  by 
tally-sticks,  180,  181 ;  checks  substi- 
tuted for  tally-sticks  in  1788 ;  method 
of  making  pa3rment8  out  of,  181 ;  by 
royal  wnt  and  by  treasury  warrant, 
181;  book-keeping  of,  by  pipe-roUs, 
181;  method  of  rendering  accounts, 
18lj  182 ;  judicial  procedure  of,  at  soac- 
carta,  or  sitting,  182,  188 ;  power  of, 
over  debtors'  intestate,  and  insolvent 
estates,  188 ;  extensive  jurisdiction  of. 
covering  all  financial  as  well  as  royal 
and  land  privilege  questions,  188,  184, 
210;  barones  scaocarii,  184,  185,  210; 
staff  of;  all  government  departments 
represented  ;■  chief  judge  president  as 
representing  the  king,  184, 186 ;  under- 
omcials,  remembrancer  or  registrar, 
ingzossers,  186, 219 ;  oonstable,mar8hal, 
186,  186,  217,  218 ;  usher  or  huissier, 
auditors,  chamberlains,  186,  186,  216, 
217  ;  cashiers,  or  tellers,  185, 186 ;  clerk 
of  the  writs,-  clerk  of  the  pells,  pesours, 
f usours,  186 ;  secondary  Exchequer 
offices ;  soocoan'tim  Judescrum,  186, 187 ; 
business  of  Norman  Echiquier  in  con- 
nection with  court  assemblies,  202, 206  ; 
under  Aiurlo-Norman  kinn  a  distinct 
official  body,  altogether  independent  of 
court  assemblies,  206;  chancellor  of^ 
218,  219  ;  ffrowing  governmental  power 
of,  under  William  11.,  Henry  I.,  Henry 
IL,  and  Henry  III.,  221;  barones 
errantes,  or  itinerant  judges  specially 
appointed  for  financial  lawsuits  affect- 
ing, 224 ;  connection  between  Court  of 
Kind's  Bench  and.  280-288 ;  business 
of,  m  time  of  Ricnard  I.  and  Henry 
III.,  281*282;  chancellor  of,  mentioned 
in  time  of  Henry  III.,  282 ;  separation 
of,  as  a  law  court,  816, 817 ;  chief  baron 
{capitalis  baro),  or  president  of,  816, 
817;  inefficient  exclusion  of  Common 
Pleas  oases  from,  816,  817;  divided 
into  four  parts  in  Middle  Ages,  817 ; 
treasurer  and  chancellor  of,  form  pait 
of- permanent  Council,  829;  and  spe- 
cially commissioned  to  deal  with  im- 
portant financial  questions  with  assist- 
ance of  officers  of  the,  882 ;  Treasury 
separated  from,  589 

Exchequer  Chamber,  Court  of,  supreme 
appellate  jurisdiction,  511 

Excise  duty.    Vide  Ihxation, 

Excise  Office  formed,  589 

Exclusion  BUI,  60&-608 

Exeter,  a  staple  town,  486 

Eyre,  justice  in.    Vide  Judicial  System* 
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Faith,  Defender  of  ibe,  484 

FamUia,    Vide  Land, 

Factory  Laws,  protective,  716,  725 

Farmert,  or  fermors,  119,  167,  168,  182 

Fee  Farm,    Vide  Firma  burgu 

Felony,  forfeiture  of  fief  landa  for,  100; 
elasticity  of  term,  100, 101 

Feoffees,    Vide  Land. 

Feudal  System,  established  by  Normans 
under  William  I.,  97,  127,  128;  law 
of,  98 ;  technical  terms,  98 ;  feudum, 
baron,  98 ;  king's  claim  to  recognition 
money  or  relief  with  change  of  feoffees, 
90 ;  king's  claim  to  estates  of  minor 
wards  and  right  of  disposing  of  them 
in  marriage,  99, 100 ;  aid  from  vassals  to 
feudal  lords,  100  ;  escheat  or  forfeiture 
of  the  fief,  100 ;  mode  of  introduction 
into  England,  101,  109-118;  oath  of 
fealty  subordinate  to  allegiance  to  king, 
102,  184;  oath  of  fealty  rendered  to 
William  I.,  102,  190 ;  method  of  sub- 
infeudation, 108,  104;  meaning  of 
feudum,  miles,  107 ;  and  of  hida,  108 ; 
method  of  marshalling  armies,  129-181 ; 
defects  of  feudal  army  lead  to  organis- 
ing the  national  militia,  138;  pur- 
chase of  remissions  of  feudal  service, 
or  scutagia,  134,  135;  subinfeudation 
interdicted,  143,  277;  vassalage  is  to 
the  crown,  not  to  the  king,  167  ;  fines 
paid  for  re^rant  of  fiefs,  171 ;  larg4er 
land  possessions  of  the  Church  brou^t 
under  the,  190, 191 ;  indulgence  allowed 
to  the  Church  in  exemption  from  mili- 
tary services,  191 ;  feudal  nature  of 
Hagna  Charta,  260,  251 ;  homagium 
ligium  and  simplttm,  276 ;  noble  (Ugni- 
ties  of  Middle  Ages  not  dependent  on 
crown  fiefs,  848;  feudal  ideas  of 
royal  power  in  Middle  Ages,  456; 
estates  released  from  feudal  burdens, 
583;  abolition  of  militory  fiefs,  583, 
595;  feudal  dues  of  crow^n  compen- 
sated for  by  a  malt  tax,  583 

Fiefs,    Vide  Land  Tenure  (Anglo-Saxon ) . 

Fiimer,  his  argument  for  the  divine  right 
of  kings,  548,  549 

Finance.     Vide  Eevenue. 

i^ricA,  Sir  John,  chief  justice,  subserviencv 
of,  550,  551 

Fine  Rolls,  336 

Fines  in  manorial  and  royal  courts,  21, 
27;  for  murder,  75,  153,  203;  for 
violating  chastity  and  mundium  of 
widows,  75 ;  legal  protection  afforded 
by,  75 ;  wite  or  fine  of  independent 
persons,  76 ;  in  time  of  Cnut,  89 ;  for 
neglecting  military  duties,  131 ;  for 
breaking  'the  peace,  151 ;  for  offence 
against  discipline,  159 ;  for  neglect- 
ing police  duties,  159 ;  graduation 
of,  according  to  rank,  160,  161,  236; 
arbitrary  imposition  of,   161-165;  for 


all   ro^al    favours,    169 ;     for   zigfats 
of  junsdiction,  169 ;  in  lawsuits,  170- 
171,    225,    229;    for    concessions    of 
favours  in  respect  of  offices,  gailds,  and 
dispensations,  171 ;  for  regrmnting  of 
fiefo  and  other  alienations,    171 ;    for 
neglecting    summons    to    Excheqaer 
sittings,  183 ;  heavy  fines  imposed  on 
Jews,  187;  unjust  fines  prohibited  bv 
Magna  Charta,   246-249;    of    Middle 
Ages,  306,  307;  constable's  tax,  307; 
the  fine  rolls,  336 ;  rojrai  power  of  im- 
posing, renewed  by  the  Stoarts,  »49, 
553 ;  emigration  caused  by  excess  of, 
553  ;  heavy  fines  imposed  during  Crom- 
well's  government,  567,   571  ;    heavy 
fine  imposed  for  Itbel,  601 ;   excessive 
fines  protested  agaisst,  613 

Firma  buryi,  or  fee  farm,  125,  126,  312 

Fisher,  Bishop,  executed,  487,  4g9,  490 

Fisheries,  fishing  laws  of  Middle  Ages, 
299 

FUzOsbem,  W.,  215 

Fitzwalter,  Robert,  244 

FlamlHird,  Ranulph,  112 ;  appliee  feudal 
law  to  ecclesiastical  estates,  191  ;  king's 
representative,  215 

Flotsam  andietsam.  King's  right  to,  26 

Folgan,    Vide  Personal  Servioe, 

FoUtland,    Yide  Land. 

Fbrests,  right  of  Anglo-Saxon  kin^  to 
use  of,  26;  swan-gerefas  appointed 
for  management'  o^  55;  fines  for 
forest  offences,  162;  restriction  of 
royal  rights  of  forestry  by  Magna 
Charts,  249,  250;  issue  of  a  new 
Charto  de  Foresto,  258,  824,  325: 
special  courts  for  forest  cases,  324; 
ofiicials  of  the  forest  courts,  324,  325 

Fox,  Henry,  694 

iyasu:hise.    Vide  Parliaimewt  and  lUfc 

Franc    pledge.       Vide    Polioe     Sgi 
(Anglo-Norman). 

Frankalmoign,    Vide  Land  Temire, 

Freedom  of  individuals  amongst  Ai^^lo- 
Saxons,  3,  4;  dependence  of  small 
tenants  and  labourers,  8;  of  lower 
classes  secured  by  clergy,  8 ;  worth 
of  freemen  or  ceorls,  10,  74,  105;  posi- 
tion of  freemen  under  Anglo-Saxon 
landlords,  13,  74,  79 ;  migration  free, 
but  subject  to  restricting  conditions. 
24, 152, 290 ;  free  peasant^,  45, 46,  74  ; 
share  of  freemen  in  administration,  57, 
79,  80 ;  power  of  rising  from  a  lower 
to  a  higher  rank,  79,  80,  709 ;  liberi 
homines  in  Domesday  Book,  103, 10a. 
279,  280,  432, 464,  623  ;  status  of  /i5^ 
homines  in  the  army,  134 ;  in  hundred 
court,  136 ;  rise  of  freeholders,  241, 
242 ;  increasing  independence  of  Eng- 
lish towns,  241 ;  liberty  of  travel 
provided  by  Magna  Charta,  248,  281  : 
constitutional  liberty  secured  by  Magna 
Charta,  253,  254;  freemen  liable  to 
serve  in  militia,  287 ;  of  intercourse  in 
Middle  Ages,  297-299  ;  political  liberty 
of  Middle  Ages,  812  ;  of  speech  in  Par- 
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liAment  claimed  b^  Commoiu,  380 ; 
all  liberi  tenerUet  onginally  entitled  to 
vote  at  Parliamentary  elections,  884 ; 
afterwards  restricted  to  forty-shilling 
freeholders,  S85,  721,738;  emancipation 
of  villeins  and  serfs,  440, 441 ;  imprison- 
ment of  freemen  contrary  to  law  pro- 
hibited, 547  ;  Parliamentary  liberty  of 
speech  established,  596,  613;  freedom 
of  opinion  allowed,  605,  606 ;  founda^ 
tion  of  national,  political,  and  moral, 
laid  in  the  times  succeeding  the  Revo- 
lution, 708,  709 ;  personal  and  political 
liberty  in  eighteenth  and  nineteenth 
centuries,  709  ;  greater  freedom  allowed 
to  labourers,  716 
Freeholders.  Vide  Parliament, 
Free  Traders,  Vide  Parliament, 
French  language^  gradual  introduction  of, 
as  the  court  language  in  Anglo-Norman 
period,  138,  139;  in  Anglo-Norman 
churches,  198;  replaces  Latin  among 
upper  classes  after  Edward  II.,  344; 
used  in  statutes,  372;  adoption  of, 
in  England,  during  the  French  wars, 
426,  430 
FutourSf  186 


Oafd,  4,  28 

Galeator,  291 

Game  laws,  severity  4>f^  636;  Hwderated 
by  Game  Law  of  1834,  727 

Garter^  Order  of  the,  430 

Gavelkind.    Vide  Inheritance. 

Gemdtej  10 

Gentleman,  619 

George  I.  as  king,  704 

George  III,^  opposition  to  party  govern- 
ment, 704 ;  attempts  to  reintrodnce 
personal  rule,  704,  705 

Gerifa,  or  bailiff,  ^wers  of,  in  private 
estates,  44;  president  of  barhs,  45; 
worth  of,  76 

Germany,  constitntional  monarchy  estab- 
lished, V. ;  necessity  of  self-govern- 
ment for,  vi. ;  imperial  schism  as  a 
consequence  of  Church  schism  averted 
in,  730 

Gesith.    Vide  Personal  Service, 

Gesithcundman.    Vide  Personal  Service, 

Give-ales,  529 

Gladstone,  electoral  qualifications  pro- 
posed by,  788 ;  his  plans  for  Ireland, 
749 

Glanville,  R.  de,  215 

Gloucester,  Duke  of,  415  ;  murder  of,  416 

Gloucester,  Earl  of,  262,  265 

Gloucestershire,  county  of  Gloucestrescira, 
38 

Gneist,  Dr.,  political  works  leading  up  to 
writing  **  History  of  English  Constitu- 
tion," author*s  preface 

Goabini,  or  royally  appointed  select  law- 
men, unknown  to  Anglo-Saxons,  7 

Qodwine,  Earl,  power  of,  88 ;  opposi- 
tion to  Eadward  the  Confessor,  93 ; 
whom  he  overcomes,  93 


Gordon  riots,  715 

Government  during  Anglo-Norman  period, 
201-221 ;  centntlised  about  the  king 
under  the  appellation  Curia  Regis,  201 ; 
by  the  Anglo-Saxon  national  assembly 
replaced  by  government  by  royal 
ordinances  and  feudal  service,  204 ; 
laws  during  Anglo-Norman  period 
emanate  from  king,  205-208;  great 
officers  of  the  realm,  chief  justice, 
215;  lord  high  steward,  216;  lord 
gieat  chamberlain,  216,  217 ;  lord  high 
constable,  217 ;  marshal,  217,  218 ; 
chancellor,  218-220;  treasurer,  220; 
seijeanties,  grand  and  lower,  220; 
personal  government  of  William  I.,  220, 
221 ;  by  royal  chaplain  under  William 
IT.;  by  the  Exchequer  and  king  under 
Henry  I.  and  Henrj'  II.,  221 ;  by  a 
government  council  under  Henry  III., 
221,  256-258;  weakness  of  a  purely 
personal,  222  ;  personal  government  of 
Henry  III.,  259-266;  affairs  chiefly 
administered  by  clerks  of  offices,  261  ; 
demand  for  government  officers  to  be 
appointed  in  Parliament,  263,  264 ; 
by  an  elected  council,  264;  chief 
officers  to  be  annually  appointed  by 
Parliament,  264  ;  initiation  of,  by 
parliamentary  parties,  264 ;  predomi- 
nance of  personal  will  in  rule  of  Henry 
III.,  268,  269;  admission  of  middle 
class  to,  283,  284 ;  increasing  power 
and  unky  of  executive,  285 ;  union  of 
central  with  local,  285,  286,  447 ;  ex- 
cellency of  English  method  of  self, 
286,  812,  318,  446,  447,  458-456,  con- 
stitutional government  by  law  re- 
places absolute  personal  rule,  813, 
444-446 ;  constitution  of,  in  Middle 
Ages,  313;  functions  of  permanent 
Council,  325,  326,  377  ;  centred  in  the 
Crown,  377, 451, 452 ;  strength  of,  under 
the  three  Edwards,  410 ;  insecurity  of, 
under  Henry  VI.,  415-418 ;  distracted 
under  Edward  IV.,  418-420;  strength- 
ening of  the  bases  of,  by  legal  control 
of  the  military  and  judicial  powers, 
445 ;  as  also  the  magisterial,  445 ;  finan- 
cial and  ecclesiastical,  445 ;  all  execu- 
tive officers  under  control  of  govern- 
ment, 532;  irregular  government  by 
the  Commonwealth,  565;  Cromwell's 
military  dictatorship,  565;  necessity 
of  reconstructing  constitutional  self- 
government  on  the  old  lines,  569 ;  an- 
tagonistic influences  in  the  repub- 
lican, 569-572 ;  difficulty  of  Crom- 
well and  Parliament  combining  to 
establish  a  sUble  form  of,  572,  578 ; 
Cromweirs,  essentially  that  of  king 
in  council,  574;  and  oppressive, 
because  opposed  to  social  bases,  574, 
575;  attempts  of  republic  to  form  a 
constitutional,  576-579;  sovereign  re- 
public, 576 ;  military  dictatorship, 
676,  577;  protectorship  with  a  one- 
chambered  Parliament,  577,  578 ;  pro- 
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tectorahip  with  a  two -chambered  Par- 
liament, 678;  bad  government  under 
Charles  II.  due  to  party  persecution, 
687  ;  need  for  controlling  influence  of 
king,  687 ;  the  national  toundation  of 
the  State  as  set  forth  in  the  Declaration 
of  Rights,  618 ;  system  of  self-govern- 
ment, 640-647;  magisterial  self,  640- 
642 ;  economic  self,  640,  642-647 ;  in- 
dependence of  higher  officers  of  self- 
government  due  to  their  being  honorary, 
646 ;  intimate  connection  of  the  magis- 
terial and  economic  self-governments, 
646-647 ;  stren^h  of  self,  arising  from 
honorary  position  of  superior  officers, 
646,  652,  669,  660,  667;  strength  of 
central  government  due  to  prevalent 
familiarity  with  administrative  detuls, 

646,  709,  710;  weakness  of  self-gov- 
ernment due  to  lax  execution  of  duties, 
646 ;  census  of  s^f-govemment  officials 
in  eighteenth  century,  646 ;  the  deve- 
lopment of  administrative  jurisdiction, 
647-667  ;  absence  of  legal  control  over 
misgovemment  by  king  and  parties, 

647,  648,649;  jurisdiotive  nature  of  the 
administration,  662 ;  administrative 
justice  in  militia,  666,  667 ;  army,  tax- 
ation, and  Church,  666  ;  system  of  ad- 
ministrative jurisdiction,  667 ;  internal 
government  rendered  independent  of 
parties,  667;  important  share  of  aris- 
tocT&cy  in,  672,  678;  necessity  of 
the  principle  of  appointment,  not  of 
election,  to  higher  offices,  674,  676; 
parliamentary^  the  ideal  of  a  mon- 
archical constitution,  681 ;  by  cabinet, 
682,  683;  absolute  necessity  for  some 
discretionary  power  in,  683,  684 ;  de- 
pendence of  the,  upon  Parliament,  686 ; 
concentration  of  ruling  power  iu  House 
of  Commons,  687  ;  legality  of  cabinet 
government,  688, 689  ;  transition  of  the 
great  officers  into  the  modem  ministe- 
rial system,  689-696  ;  Whig  and  Tory, 
697-^99 ;  theory  and  practice  of  par- 
liamentaiy  party  government,  702-708 ; 
excellency  of  the  English  system  of 
parliamentary,  707,  708 ;  literature  re- 
lating to  party  government,  708 ;  rise 
of  modem  administrative  reform,  716  ; 
sinecures  diminished,  716 ;  administra- 
tive reforms  promoted  b}'  Reform  Bill, 
726-728 ;  formation  of  a  war  office, 
726 ;  new  municipal  law,  727  ;  Local 
Government  Board,  727, 728, 741 ;  inde- 
pendent, granted  to  colonies,  728;  of 
India  assumed  by  State,  728 ;  failure 
of  laws  for  organizing  local  bodies, 
729 ;  formation  of  local  boards,  733 ; 
their  functions  strictly  defined,  733, 
734;  abolition  of  personal  obliga- 
tion to  perform  civic  duties  fatal  to 
self-government,  733 ;  tiie  real  power 
passes  into  the  hands  of  the  paid 
officials,  while  the  local  boards  consist 
of  inferior  citizens,  738,  734;  moral 
responsibility  relinquished  by  parochial 


election,  784;  importezit  comtroUin^ 
influence  of  the  press  on,  736 ;  injui- 
ous  influence  of  local  boards  on  par- 
liamentary representation,  737 ;  exten- 
sion of  the  board  system,  741, 742, 746 ; 
reform  of  civil  service,  742 ;  tendency 
of  the  eqnidity  cry  towarda  democncy 
and  bureaucracy,  746 ;  the  elawhing  <rf 
interests  preventive  of  aodnd  yuty 
government,  746;  the  safety  of  the 
State  depends  on  the  resamptioii  of 
public  duties  by  individuals;  748 

Oray*a  /nti,  821 

Orentitmemll,  216 

Orey,  Lord,  vain  attempt  at  political  re- 
form by,  716,  720 

Orgy,  Lady  Jane,  487,  491 

Oreyt  Walter  de,  21B 

Ouarda,  690,  609 

Qniidi.  taxes  laid  on  special  city,  in  time 
of  Henry  II.,  124 ;  distinct  from  mou- 
cipalities,  126;  institution  of,  436; 
anta^nism  of  mnnioipalities  andj  437 


ffabea$  Corput.  602,  666 

Baie,  Lord  Chief  Justice,  284,  670 

Hampderij  opposes  the  ship-money  ixx, 
661,  662;  unfair  judgment  aaia^ 
662;  judgment  cancelled  by  Pariisr 
ment,  664,  666 ;  sides  with  parliamen- 
tarians, 667 

Bampshtrey  county  of  Suthamteseirft,  88 

Jfamtunscirf  87^ 

Hanaper,  Clerk  of  the,  691 

Harbours,  rights  of  Anglo-Saxon  kings 
over,  26;  free,  granted  by  kings,  2K; 
regulations  for,  626 

Haritwicke,  Eari  of,  691 

Harold,  his  struggle  with  the  NoTmaii8,9S 

Hastings,  or  Senlac,  battle  of,  98 

Headborough,    Vide  Pntposihts, 

Heath,  Sir  Robert,  dismissed  for  oppoong 
ship-money,  660 

Hinry  L,  charter  granted  by,  112;  re- 
forms effected  by,  112,  223;  com- 
promise of,  in  dispute  with  Church  si 
to  investiture,  192,  197;  government 
of,  221 

Henry  II.,  accession  of,  to  throne,  118 ; 
re-establishes  royal  prerogatives  over 
the  Church,  194, 196, 197,  199, 233-289; 
loses  them  latbr,  195, 197, 199^  goveni- 
ment  of^  221,  222,  223 

Henry  III,,  assumes  the  government, 
269;  returns  to  method  of  peisonsl 
rule  and  struggles  with  his  sabjeets, 
260;  incapacity  of,  as  kin^,  260-266; 
presides  at  Court  of  King's  Bench,  816 

Herury  IV,,  difficult  position  of,  as  a  kii^ 
by  usurpation,  412,  413 ;  opposes  the 
answering  of  petitions  before  money 
votes  are  made,  418 

Henry  K,  character  of  reign  of,  414; 
acts  of  personal  penal  jurisdiction  by, 
414,415 
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henry  F/.,  weak  intellect,  416,  458; 
regency  under,  415 ;  etormy  and  on- 
settled  reign  of,  415-418,  458 

Henry  VII^  policy  of,  to  keep  the  mag- 
nates in  subjection,  458,  459 

Henry  VIILj  enlightened  despotism  of; 
care  of  laboonng  poor  by,  459,  460 ; 
520 ;  significance  of  his  personal  desire 
to  discard  the  pope's  authority;  de- 
fender of  the  faith,  484 ;  disclaims  the 
pope's  supremncy,  485;  becomes  the 
supreme  lord  of  the  Church,  485,  489  ; 
difficulties  of  his  position  in  Church 
reform  matters,  489.  490 ;  ^aiacter  of, 
490 ;  resents  people  s  complajnts  as  to 
tile  constitution  of  the  Privy  Council. 
500,  501 ;  his  share  in  business  of 
Cabinet  Council,  504 

Henry  de  Bath,  2&1,  262 

Heptarchy,  connection  of  kingdoms  form- 
ing the,  84,  85;  quarrelsomeness  of 
chieftains,  87 

Heraldry,  adoption  of  family  arms,  279 ; 
brilliant  era  of,  under  Henry  YI., 
417, 480 

Herbert,  Lord,  600 

Herbert,  Sir  Edward,  600 

Hereford^  or  Hecana,  kingdom  of,  85 

Herefordshire,  county  of  Herefordscira, 
88 

Heretics,  penal  laws  against,  400,  404; 
burning  of,  404 

Heriat  duet  of  royal  vassals,  27,  28 

Hertfordshire,  county  of  Hertfordscira, 
88,89 

Hida.    Yide  Land. 

Highways.    Tide  Boads. 

Hldfata.    Tide  Personal  Service. 

Hldford,  6, 10,  15,  21,  144.  274 

HoUandt  separation  of,  xrom  Belgium, 
780 

Hollis,  Densil,  judicially  condenupied  for 
a  speech  in  Parliament,  558 

Holloway,  Judge,  600 

Homa^iwn,  276 

Honors,  or  groups  of  estates  under  one 
steward,  122 ;  judicial  rights  allowed 
to,  122 ;  court  retinue  of,  128 ;  forma- 
tion 0^  discontinued  by  Statute  of 
Quia  Emptorts,  128,  142 ;  meaning  of 
term,  128,  142,  287 

Hordere,  or  chamberlain,  15 

Horsthean,  or  marshal,  15 

Hospitals  attached  to  monastenies,  61 

Householder,  legal  jurisdiction  of,  over 
household,  10 

House  of  Conunons,  Tide  Commons  and 
ParlwrnetU. 

HubeH,  Archbishop.  215,  229 

Hubert  de  Burgh,  269 

Huissier  of  Exchequer.    Tide  Exchequer, 

Hundred  Court.    Vide  Judicial  System. 

Hundreds,  originally  military  districts 
bound  to  supply  one  hundred  soldiers, 
5, 48 ;  police  responsibility  of,  for  its 
members,  24,  25;  sub-districts  of 
counties  after  tenth  century,  40 ;  formed 
by  Alfred,  41 ;  unequal  distribution  of. 


41 ;  union  of  one  hundred  hides  or 
families,  41^  42;  sizes  o^  42;  usually 
identified  with  towns,  42 ;  combinations 
o^  into  lathes,  42;  jurisdiction  of 
sheriff  in,  54,  55 ;  combinations  of.  for 
business  purposes,  55;  responsibility 
of,  for  murdered  Normans,  153 ;  duties 
of,  in  forming  juries,  154-156;  hun- 
dred-rate, 807,  811;  as  communal 
bodies,  447  j  jury  duties  of,  pass  to  the 
grand  jury  in  Tudor  period,  466 

Hungerford,  Sir  Thomas,  first  speaker  of 
House  of  Commons,  879 

Huntingdonshire,  county  of  Huntedun- 
scira,88 

hunting  laws,  Anglo-Saxon,  26,  27 ;  of 
Middle  Ages,  299 

Hurioas,  land  of  the,  85 

Husoarls,  or  mercenary  soldiers,  under 
Cnut,  18,  90 ;  dissolution  of,  92 

Hydagium.    Tide  Jhxation, 


Impeachment,  right  of,  of  public  officers 
established,  871,  872 

In.  contraction  for  Ine,  1 

Inbrevatio.    Vide  Land  Tenure. 

Income  Tax,  developed  from  the  scuta- 
gium,  175 ;  mode  of  assessing,  in  Middle 
Ages,  808,  809,  860,  861,  862,  892 ;  of 
modem  period,  688,  665.  667,  727 

India,  Secretary  of  State  for,  694,  695 

India,  East,  govi^mment  of,  assumed  by 
State,  728 

Infangthrft,  122, 140,  141.  297 

Ingrossator  magni  rotuli  pipa.  Vide 
Exchequer. 

Ingrosser,    Vide  Exchequer. 

Inheritance,  law  of,  according  to  Saxon 
and  Norman  law,  188;  right  of  pri- 
mogeniture, 18)9;  gavelkind,  188;  un- 
naturalness  of  primogeniture,  241 ; 
privilege  of  primogeniture,  275 

Iimer  Temple,  VH 

Inns  of  Chancery,  820 

Inns  of  Court,  821 

Interreanum  not  recogniz^  in  law.  450 

Irelana,  Secretary  of  State  for,  695 

Ireland,  misgovemment  of,  718,  714,  748, 
749;  antsigonism  of  Roman  Catholics 
and  Protestants  in,  718,  714;  ascend- 
ency of  Protestants ;  impossibilitv  of  es- 
tablishinff  a  stable  independent  f^arlia- 
ment  in,  718, 714 ;  imperative  necessity 
of  union,  714 ;  antagonism  of  national 
party  of,  towards  England,  714 ;  union 
of,  with  England,  714,  715 ;  difficulties 
of  ministries  on  the  Roman  Catholic 
•emancipation  question  in,  729,  780; 
threatening  aspect  of  the  land  ques- 
tion in,  740 ;  disestablishment  of  the 
Anglican   Church   in,  740;  the  Irish 

Question,  748,  749;  separation  from 
rreat  Britain  necessary  to  stability  of 
latter,  and  home  rule  to  welfare  of. 
748,749 
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James  /.,  entangled  in  continental  in- 
trigniea*  &^^  i  pedantry  of,  545,  546 ; 
weakness  of,  546;  confused  character 
of,  546;  claims  to  act  as  judge,  550; 
establishes  the  dignity  of  baronet,  6-19 

James  IL^  Parliament  excludes  him,  as 
Duke  of  York,  from  succession  to  the 
throne,  558,  608 ;  escapes  trial  on  a 
serious  charge,  599  ;  shamelessly  abuses 
his  power  of  appointing  judges,  600, 
602;  procures  a  decision  that  the 
laws  are  the  kind's  own  laws,  600 ; 
obtains  damages  n>r  libel  as  Duke  of 
York,  601 ;  ]oy  at  the  accession  of, 
608 ;  plans  overthrow  of  the  con- 
stitution, 608,  by  catholicizing  the 
Church,  army,  and  public  offices,  with 
a  view  to  restoring  absolute  rule,  608- 
612;  counteracts  the  laws  by  abuse 
of  royal  dispensing  power,  610,  611; 
attempts  to  abolish  established  Church 
by  ordnances,  610, 61 1 ;  and  to  reinstate 
Roman  Catholics,  611 ;  resolution  de- 
claring abdication  of  throne  by,  628 

•TaWs,  or,  Danish  commanders-in-chief, 
50 

Jeffreys^  Lord,  600,  602,  607,  618 

Jews,  special  exchequer  for,  186,  187 ; 
restricted  legal  rights  of ;  heavy  arbi- 
trary fines  imposed  on,  187  ;  privileges 
granted  to ;  expulsion  from  England, 
19  Edward  I.,  187;  admission  of,  to 
House  of  Commons,  724 

John,  arbitrary  taxation  by,  resented  by 
nation,  177,  240 ;  becomes  a  vassal  <^ 
the  Pope,  197,  201 ;  grants  free  canoni- 
cal election  of  bishops,  198;  quarrel 
of,  with  Pope  as  to  appointment  of 
Langton,  Archbishop  of  Canterbury, 
200,  201 ;  maintains  his  position  while 
supported  by  his  subjects,  but  yields 
when  they  forsake  him,  200,  201 ;  is 
deposed  by  Pope,  but  has  honour  and 
kingdom  restored  to  him,  201 ;  cha- 
racter of,  240;  his  quarrel  with  the 
Churchy  241 ;  abuses  his  feudal  rights, 
241 ;  his  contest  with  the  barons,  244  ; 
compelled  to  sijni  Magna  Charta,.  244  ; 
faithlessness  of,  255,  256  f  renews  his 
struggle  with  barons,  and  suddenly 
dies,  256 ;  acts  as  president  of  Court  of 
King's  Bench,  315 

John,  Archbishop  of  Canterbury,  840 

John  of  Cretna,  papal  legate,  197 

Johnson,  601 

Jones,  Chief  Justice,  600 

Judge,    Vide  Judicial  System, 

Judicature,  Supreme  Court  of.  Vide 
Judicial  System  (Modem  Period). 

Judicial  Sifstem ;  Anglo-Saxon, — Legal 
jurisdiction  of  landlords  over  tenants, 
4 ;  two  kinds  of  court,  the  hundred 
and  county  courts,  or  gemdtes :  the 
former  for  petty  cases,  the  latter  for 
general   and  more  impoFtaot   oouoty 


business,  6 ;  county  courts  mainly 
semblies  of  the  greater  proprietors,  or 
witan,  7,  83;    criminal    pnnishnKnts 
and    fines,   7;     tithing    system    for 
maintenance   of   peace,  7;    oaths  and 
ordeals   conducted   hj  clergy,  S,  67; 
high  magisterial  position  of  der^y,  8 ; 
legal    offices   filled    by    Anglo-Saxon 
landlords,    13 ;   the    king  as   snprem« 
judge,  but  the  power  oc  pronoandng 
sentence  is  vested  in  the  commonity, 
19;    appointment   of   ealdormen   and 
shirgerefas  as  judges,  19,  20,  21 ;  kun- 
dred  and  county  courts,  19,  20 ;  king's 
extension   of  manorial  court  powers, 
20,  21 ;    king^s   judicial  powers   sub- 
sidiary   to-  recognized    courts,    witaa 
as  deciders  of   the  right,    20;    com- 
purgators, 21 ;  punishments  aod  fines, 
21 ;   king's  privilege  of   pardon,  31 ; 
tithings    as     peace    presenrers,     23; 
sureties^  24,  25  ;  regular  monthly  meet- 
ings of  hundred  courts,  42, 54  ;  duties  of 
tiwings  and  hundreds,  42,43;  erroneoos 
ideas  as  to  village  courts,  43;   lord- 
ships and  unions  of  freeholders,  44; 
legal  independence  of  certain  hundreds, 
44 ;  burhs  with  speckd  jurisdiction,  4^ ; 
with  various  jurisdictions,  45, 46 ;  royal 
gerSfas,    or    special    ma^strates,  55 ; 
port-ger§fas,     56 ;     wic-gerefas,     56 ; 
general  review  of,  57,  58  ;  magtstexial 
offices   monopolized    by  prelates  and 
thanes,  59;  judicial  duties  of  cleigy, 
67;   bishops  as  magistrates,  68  f  sik- 
vival  of   the  Germanic  system   after 
the  fall  of   Anelo-Saxons,  93;   judg- 
ment  or  trial  by  peers,  93.     Afigkh- 
Norman, — Sochemanni    or    ma^strate 
landowners,   103,  105^  279 ;   improve- 
ments effected  in,  by  Henry  I.,  112; 
vicecomes  or  sheriff  royal   justiciary 
for  county,  117,  136 ;  judicial  duty  of 
vicecomes,  117  ;  business  in  parttnas- 
ferred  from  county  to  royal  and  hun- 
dred courts,    117  ;  judicial   powers  of 
landlords,  122  ;  villa  or  lord  s  tiding, 
122 ;  development  of,  135-150 ;  ancient 
judicial    system     acknowledged     by 
William  I.,  135 ;  promise  made  to  form 
a  codification  of  Saxon  laws  and  pro- 
cedure,   135,   136,   141 ;    references   to 
literature    describing,    136 ;    hundred 
courts,  136;    procedure  and  constitu- 
tions of  hundred  and  county  courts, 
137-139 ;  heterogeneousness  of  the  law, 
and  resulting  confusion,  137,  138,  146 ; 
foundation    of    ^*  common  law/*   138, 
lan^ages    need  in   the    courts,  138; 
judicial  injustice,  141,  224  ;  concentra- 
tion  of   court  business,   141  et  $eq.; 
neutralization    of   judicial  powers  of 
landlords,  141-143,  211;   increase  of 
professional  judges,   143,   148;  intro- 
duction of   civil  and  criminal  juries, 
143,  148,  149 ;  decay  of  private  juris- 
diction, 143 ;  special  courts  for  towns, 
143;  sp«cisi  court  leet,  144, 157  ^  oomty 
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courts,  144;  power  of  county  courts 
curtailed,  144,  223 ;  decay  of  hundred 
courts,  144 ;  criminal  cases  mostly 
brought  before  county  courts,  144,  145, 
166 ;  sheriflfs  toum,  or  branch  county 
courts,  a  local  police  court,  145,  156, 
157 ;  king's  court,  or  curia  regis^  estab- 
lisbed  for  reserved  causes,  146,  147, 
209,  228 ;  fees  payable  to  royal  courts 

147,  170,  171,  226;  special  judges  or 
jftstidarii,  147,  148,  228-227 ;  assizes, 

148,  226;  improved  administration  of 
justice  effected  by  the  royal  court,  148- 
150,  229-28a;  jwy  certify  to  facts, 
judges  declare  law  and  justice,  150, 
294  ;  ti things  as  peace  preservers,  152- 
153 ;  formation  and  duties  of  grand  or 
presentment  jury,  154-156 ;  and  of  the 
petty  or  verdict-giving  jury,  155,  156 ; 
substitution  of  jury  system  for  that  by 
ordeal  or  duel,  156:  courts  leet  essen- 
tially local  police  courts,  and  separable 
from  manors,  156,  157;  procedure  in 
court  leet,  157,  158  ;  bribes  for  evading 
justice,  170,  171 ;  curia  adt  aoaccariun^ 
178;  accounts  rendered  by  judges, 
182;  separation  of  ecclesiastical  and 
SUte  jurisdictions,  189,  198,  199"; 
nature  of  ecclesiastical  jurisdiction  or 
curia  chriitianAtatiSf  189-191 ;  law  terms 
distinct  from  court  days,  proof  of 
separate  origin  of  judicial  business, 
206 ;  curia  regi$  as  a  constitutional 
central  court  of  law,  209-214 ;  inca- 
pacity and  unsuitability  of  Norman 
lords  for  settling  legal  questions,  200, 
210;  law  men  appointed  for  special 
cases  as  temporary  judges,  210,  228; 
lawsuits  of  crown  vassals  chiefly  settled 
in  county  courts,  211 ;  weakness  of, 
211, 212 ;  misconceptions  as  to  existence 
of  a  supreme  court  of  judicature  under 
early  Norman  kin^,  212-214;  duties 
and  powers  of  special  itinerant  judges, 
228-231 ;  special  judges  delegated  from 
royal  court,  224-227 ;  justices  of  oyer 
and  terminer,  226;  of  gaol  delivery, 
226 ;  of  dower,  226 ;  and  of  assise,  226  ; 
country  divided  \nt»  six  circuits,  with 
three  special  judges  to  each,  226 ;  origin 
of  Court  of  King's  Bench  or  curia  regis, 
227,  228 ;  justice  in  eyre,  228 ;  justice 
in  banco,  228 ;  constitution  of  Court  of 
King's  Bench,  228, 229  \  perfect  system 
of  procedure  by  this  court,  229;  only 
one  bench  prior  to  Miupa  Charta,  280 ; 
connection  between  King's  Court  and 
Exchequer,  280-288;  all  great  State 
officers  represented  in  King's  Court, 
281 ;  personal  privileges  of  King's 
Court  officials,  281 ;  kind's  right  to  sit 
in  banco,  282 ;  rise  of  a  judicial  body, 
and  of  a  class  of  law  jurists,  282,  288 ; 
division  of  curia  regis  into  Exchequer 
and  King's  Court,  288 ;  limitations  of 
judicial  power  by  Magna  Charta,  246, 
247 ;  private  jurisdiction  prohibited  by 
Magna  Charta,  246;  trial  by  jury  or 


judgment  by  peers,  secured  by  Magna 
Charta,  246, 247 ;  freeholders  as  law  men 
in  hundred  court  and  jurymen,  280; 
extension  of  jury  system,  285.  Middle 
Ages, — Establishment  of  regular  county 
assizes,  291, 292  ;  nisi  prius,  292;  penal 
justices,  292;  justices  of  oyer  and 
terminer,  292 ;  commissions  of  gaol 
delivery,  292 ;  replacement  of  assisa  by 
civil  jury ;  modified  procedure  in  taking 
evidence,  292,  293 ;  grand  jury,  293  ; 
which  replaces  the  presentment  jury 
and  assumes  the  duty  of  indicting,  298  ; 
separation  of  grand  and  petty  juries, 
298 ;  local  men  essential  for  petty  jury, 
2M,  295 ;  advantage  arising  from  the 
people  generally  aiding  in  adminis- 
tration of  justice,  294  f  fair  trial,  294 ; 
jurymen  restricted  to  persons  owning 
land  producing  more  than  twenty  shil- 
lings or  forty  shillings  income,  295  ; 
objections  to  poor  jurymen,  295 ;  con- 
tinued decay  of  hundred  and  manorial 
courts,  296  ;  formation  of  office  of  jus- 
tice of  the  peace,  297 ;  restricted  juris- 
diction of  Sheriff's  toum  in  Middle 
Ages,  299,  804,  805 ;  jusUce  in  trail 
baston,  800;  oonservatores  pads  ap- 
pointed for  each  county  for  a  time,  800  ; 
district  police  magistrates,  question 
raised  as  to  their  appointment  or  elec- 
tion, 800,  801 ;  royal  prerogative  of  ap- 
pointment maintained,  301,  802,  452; 
no  true  I'ustices  of  the  peace  have  been 
elected  by  the  people^  802;  election 
confined  to  custodes pacts  without  power 
of  judging,  302 ;  duties  of  justices  of 
the  peace,  803,  804 ;  has  power  to  ad- 
minister summary  justice  without  a 
jury,  808  ;  must  be  chosen  from  land- 
owners, 800 ;  or  be  lawyers  appointed 
by  the  Lord  Chancellor,  803, 804 ;  courts 
leet  superseded  by  justices  of  peace, 
305,  806, 807,  310, 811 ;  separate  justices 
of  peace  for  some  towns  and  counties, 
310 ;  court  of  the  clerk  of  the  market, 
311 ;  court  of  pie  powder,  811 ;  forma- 
tion of  fixed  centnd  tribunals,  312,  813  ; 
courts  of  common  law,  314-825  ;  consti- 
tution and  functions  of  Court  of  King's 
Bench,  814,  815 ;  cases  of  king's  pre- 
siding, 315;  cessation  of  this  custom, 
815 ;  Court  of  Common  Pleas,  reserved 
for  civil  cases  not  involving  royal 
rights,  815,  816 ;  increased  number  of 
justice*,  81&;.  attempts  to  confine  sit- 
tings of  Court  of  Common  Pleas  to 
Westminster,  816';  Court  of  Exchequer, 

816,  817  ;  inefficient  exclusion  of  com- 
nM>n  pleas  cases. from  Court  of  Ex- 
chequer, 816,  817;  disappearance  of 
itinerant  justices  before  judicial  benches 
and  ordinary  justices  of  central  courts, 

817,  818;  increased  powers  of  justices, 
317,  818 ;  judges  paid  officials  of  hj^ 
social  rank,  818.  819,  482 ;  salaries  of 
judges  paid  by  king,  819  ;  King's  Ser- 
geants, 819;  judges  mostly  lawyers, 
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ai9;  judges  entitled  to  knighthood, 
819,  482 ;  common  law  or  law  made 
by  jndicial  precedents  distinfcniBhed 
from  the  statute  law  as  established  by 
Parliament,  820;  rise  of  a  special 
legal  profession,  820-322,  482  ;  Inns 
of  Chancery,  and  Inns  of  Court,  for 
education  of  attorneys  and  advocates, 
821 ;  graduated  rank  of  lawyers,  ser- 
geants-at-law,  king's  attorney,  king's 
solicitor,  821 ;  clergy  not  competent 
for  legal  practice,  821 ;  all  writs  for 
commencing  action  issued  by  Chan- 
cellor, 822  ;  directions  as  to  use  of 
lAtin  and  English  in  law  courts, 
822;  system  of  special  courts  which 
dispense  with  juries;  military  courts 
presided  over  by  high  constable 
and  marshal,  822;  right  of  king  to 
order  military  courts,  828 ;  which  were 
continued  to  time  of  Charles  I.,  828; 
Court  of  Court  Marshal  for  jurisdiction 
over  king's  servants,  824  ^  forest  courts, 
824,  826  ;  remonstrations  of  Parliament 
against  commissions  of  oyer  and  ter- 
miner being  issued  by  permanent 
council,  828;  formation 'of  Court  of 
Chancery,  829 ;  cluef  justices  form  part 
of  permanent  council,  829 ;  legal  busi- 
ness of  permanent  council  effected  by 
Chancellor  and  justiciaries,  881,  882*; 
era  of  great  jurists  under  Henry  VI.,  41 8 ; 
streng^  and  steadiness  of,  amidst  the 
Wars  of  the  Roses,  419,  444 ;  frequent 
employment  of  courts  martial,  and 
occasional  resort  to  torture,  420 ;  quali- 
fications for  service  in  juries,  483, 
484 ;  position  of  judge  and  jury  well 
defined,  446;  principal  weakness  of, 
due  to  reserved  cases,  446 ;  magisterial 
powers  strong,  446 ;  but  weakened  by 
powers  of  the  royal  council,  446; 
king's  interference  with  justice  provided 
against  by  law,  446 ;  tithings  as  com- 
munal bodies,  447  ;  judicial  supremacy 
of  House  of  Lords,  448 ;  hampered  by 
party  differences,  670 ;  high  character 
of  judges  appointed  by  Cromwell,  670 ; 
arbitrary  dismissal  of  judges  bv  Crom- 
well, 670.  Tudor  period, — ililitary 
duties  of  justices  of  the  peace,  468; 
martial  law  proclaimed  by  Elizabeth, 
468 ;  judicial  system  of  iSidor  {>eriod, 
464,  466 ;  qualifications  for  service  on 
jury,  464,  620;  trial  by  jury  with 
witnesses,  464 ;  extension  of  jury  sys- 
tem to  higher  courts,  464  ;  intimidation 
of  juries,  464, 466 ;  punishment  of  juries 
for  offences  and  neglect  of  duty,  466 ; 
Star  Chamber  instituted  for  contarol- 
ling  juries,  466 ;  unimportant  position 
of  court  leet  and  manorial  courts,  466 ; 
literature  relating  to  justice  of  the 
peace,  466,  466 ;  extension  of  duties 
of  justices  of  the  peace  in  criminal 
cases,  466-469 ;  grand  jury  takes  over 
the  duties  of  hundreds,  46(S,  467  ;  pro- 
cedure of  grand  jury,  466,  467 ;  duties 


of  police  magistrates,  466-470  ;  Conit 
of  High   Commission  established  for 
supreme  Church  government,  493 ;  Star 
Chamber,  604-509;    inacoeasibilitv  of 
law  courts  to  poorer  classes,  608 ;  Court 
of  Bequests,  608,  509 ;  commereiAl  and 
trade  courts,  609 ;  Courts  of  the  Lord 
Steward,  Treasurer,  and  Comptroller  of 
the  Household,  609  ;  Admirslty  Court, 
609;     Court   of    Augroentatioiis   and 
Bevennes  of  the  Crown,  609 ;  Court  of 
wards  and  liveries,  509, 510 ;  provincial 
county  delegations  of  Privy  Comicil, 
510;    the   central  courts  of  common 
law,  511 ;  Court  of  Exchequer  Cham- 
ber, 511 ;  increased  salaries  of  judges 
in  time  of  Henry  VIII.,  511 ;  hcmonr- 
able  conduct  of  judges,  511,512;  the 
old  tithing  is  virtaally  replaced  bjy  the 
parish,  615,  527  ;  powers  and  datiea  of 
magistrates  in  parishes,  580-^532  ;  con- 
trol of  magistrates  by  supreme  juris- 
diction, 532-534.  Stmuip^iod.^'Boy^X 
power  of  appointing  officers  perverted 
into  a  system  of  selling  judicial  o£Bce»« 
660;     removing     obnoxious     upright 
judges,  560,  561 ;  and  replacing  tbem 
by  subservient  ones,  650,  561,   599; 
James  I.  claims  ri^ht  to  act  as  judge, 
560 ;    unjust  judicial  decision  as   to 
legality  of  ship->money,  551. 552 ;  trial 
of  subservient  judges  by  Parliament, 
566  ;  judges  appointed  to  serve  so  long 
as  they  act  rigntiy,  565 ;   juiisdictiou 
of  Privy  Council  abolished  by  Parlia- 
ment, 556 ;    the  powers  of  tlie  Star 
Chamber    mainly    taken    by    King's 
Bench,    590:    arbitrarv   dismissal    of 
judges   by  Charles   IL,   600;    exces- 
sive sentences  passed  for  libel,  601 ; 
intimidation  of  juries  by  judges,  601, 
602 ;  jurors  not  responsible  for  legality 
of   verdict,  ^01 ;    juries   packed    by 
Charles  II.,  602  ;  uprightness  of  magi^ 
trates  under  the  Stuarts,  602 ;  Court  of 
High   Commission    re-established    by 
James  IL,  610 ;  and  abolished  bv  De- 
claration   of    Rights,    612.      Modem 
oeriod, — Begulation  of  judicial  power 
oy  law,    6^ ;    judges  appointed  for 
life,  636,  682;   legal  control  of  jury 
lists,  686  ;  aualifications  of  jurors,  635, 
662;    lord-lieutenants     usualljr     first 
magistrates,  641 ;    duties   of    justices 
of   the  peace,  €41,    661,   652;   share 
of  people   in  judicial    business,  642; 
supreme   administrative   functions  of 
common   law  courts,  648,  654;  pro- 
cedure of    laying   complaints   before 
king,  660,  661 ;    King's  Bench  made 
the  highest  administrative  court,  651 ; 
judiciiu  and  police  powers  of  justices 
of  the  peace,  661,  662 ;  appellate  jurijt- 
diction  of  quarter  sessions,  654  ;  and  of 
common  law  courts,  654,  655 ;  qualifi- 
cations of  justice  of  the  peace,  658; 
the  rich  favoured  more  than  the  poor, 
711 ;  institution  ol  new  county  courts, 
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726 ;  numerous  improvementfl  in  legal  I 

?rocedure,  and  in  state  of  the  laws, 
26 ;  restriction  of  capital  punishment, 

726 ;  formation  of  the  Supreme  Court 

of  Judicature,  741 
Judicial  System  amongst  Grermans,  80,  81 
Jvdiciiimparum,    Vide  Judicial  System, 
Juries.    Vide  Judicial  System, 
Justice  in  trail  baston.     Vide  Judicial 

System. 
Justice,    Chief  J    president   of   Court   of 

King's  Bench,  814^  816 
Justice,  Chief,  presiding  over  Court  of 

Common  Pleas,  815 
Justice,  Lord  Chief,  president  of  Ifxche- 

2uer  Court  as  representative  of  king, 
84 

Justiciaries,  or  travelling  commissioned 
judges,  147.  148,  149,  154,  213,  214, 
228-229;  all  royal  commissioners  at 
first  called,  228;  term  afterwards  re- 
stricted to  commissioned  judges,  228 ; 
ordinary,  228,  229 

Justidartus,  oapitalis.  Vide  Justice, 
Chief. 

Justioiarius,  capitalis,  Anglim,  815 

Justidarius,  capitalis,  ad  placita  coram 
Repe  tenenda^hlh 

Justiciary  of  England,  representative  of 
Norman  kings  when  absent  from  king- 
dom, 215;  not  a  formal  permanent 
office  till  Henry  II.,  215,  216 

Jutes,  kingdom  of^  in  I.  of  Wight,  85 


Keeper  of  the  Great  Seal.   Vide  Seal  and 
Chancellor, 

Kent,  kingdom  of,  8^  88 ;  county  of,  88, 
40 ;  hundreds  of^  41 

King:  AnglO'Sdmm. — Personal  service 
to,  an  honour  for  privile|;ed  upper 
class,  4 ;  roval  rijrhts  exercised  by  the 
Witena^mote,  10 ;  origin  of  kingship 
from  military  commanders  and  dukes, 
12;  title  of  ''Cyning"  first  adopted 
by  ^lla»  12;  social  causes  for  kmg- 
snip,  18;  prerogatives  of,  14;  worai 
or  weresela  o^  14 ;  officers  of  royal 
household,  15 ;  court  offices  originally 
unconnected  with  State  duties.  15; 
sovereign  rights  of,  slowly  developed, 
15, 16 ;  as  Hliford  and  Mundbora,  15 ; 
as  commander-in-chief,  16;  right  of, 
to  appoint  all  leaders,  16 ;  right  ot,  to 
build  casties,  19 ;  as  supreme  judge, 
19 ;  no  power  to  pronounce  the  sen- 
tence, 19 ;  judicial  supremacy  over 
thanes,  20 ;  royal  privilege  of  pardon, 
21 ;  legal  power  of,  21,  22 ;  as  chief 
preserver  of  the  peace,  22 ;  revenue  o^ 
derived  from  private  property,  25,  26 ; 
and  public  sources.  26:  right  of^  to 
personal  services  of  militia  for  build- 
ing and  repuriiu[^  casties,  and  of  heriot 
from  vassals,  27;  to  wardships  and 
marriage  of  vassals'  widows,  27;  to  | 


forfeited  property,   27,  28;   honorary 

fifts,  and  right  to  free  lodging,  etc., 
uring  journeys,  28,  29 ;  full  control 
over  exchequer,  29 ;  protector  of  the 
Church,  80 ;  hereditary  rights  of,  re- 
cognized, 31 ;  subject  to  military  fitness 
and  outward  forms  of  election,  31,  82 ; 
the  sovereignty  a  personal  dignity,  32 ; 
tiie  king  being  leader  of  the  people,  not 
lord  of  the  soU,  82;   title  of  ''Bex 
AnglicB,"  first  used  on  the  Great  Seal 
by  John,  38 ;  titles  of  early  kings,  88 ; 
establishment     of     monarchy     under 
.Alfred,     Eadward,     ^thelstan,    and 
Eadgar,  36;   dependence  of  shires  on 
will  of,  39 ;  officials  appointed  by,  57 ; 
predominance  of  the  royal  power,  58 ; 
mutual  support  of  clergy  and,  69,  70 ; 
divine  right  of,  70 ;  compensation  to, 
for  slain  freemen,  75;   right   of,  as 
regards  summons  for  popular  assembly 
or   council,    82;    decreasing    power, 
and  ascendency  of  thanes,  85;   diffi- 
culties in  establishing  the  Anglo-Saxon 
kin^^opn,  86-89 ;  powerlessness  of,  to 
maintain  indepenaence  of  small  land- 
owners and  ceorls,  89,  90  \  mild  sway 
of  race  of    Cerdic,  90;   isolation  of, 
from    nobility,     90;    disorganization 
of    kingdom,    92.      Anglo-Norman, — 
Rights  of,  as  lord  of  the  fee  payable  by 
feudal   holders    of   land,    99;    rights 
as  feudal  lord  over  estates  and  marriage 
of  wards,  99 ;  revenues  of,  from  these 
sources,  99,  100;  allegiance  to,  over- 
rules all  feudal  rights,  102;  property 
reserved  for,  108;    the  original  pro- 
prietor  of    all  lands,   106,   140,  280, 
449 ;  claims  of^  based  both  on  inherit- 
ance from  Anglo-Saxon  kings  and  as 
feudal  lord,  108,  111 ;  revolts  of  great 
vassals  against.  111 ;  loyaltv  of  Anglo- 
Saxons  to.  111 ;  full  development  of 
Norman  administrative   system,  113 ; 
by  counties,  114-126 ;  power  of  earls 
checked  as  being  dangerous  to.  114: 
vice-comes  or  sheriff  as  bailiff  of  royal 
demesnes ;  duties  of  office,  116,  117 ; 
revenue  o^  from  royal  demesnes,  117, 
118;  power  of,  over  sheriffs,  119,  120; 
sub-division  of  office  by,  121 ;   power 
of  vassals  restricted  by  scattered  posi- 
tion of  their  landed  property,  123,  141, 
142,  204 ;  claim  of^  to  military  service 
from    all  vassals,  127,  208:  right  to 
decide  for  war  or  peace  made  a  royal 
prerogative,  127,  203 ;  risht  of  build- 
ing  castles  privilege   oi,  128;   com- 
mander-in-chief by  right^  181 ;  leader- 
ships of  army  based  on  king's  commis- 
sion, 181 ;  firm  position  of,  due  to  high 
military  organization,  182,  183 ;  power 
of,  as  supreme  judge,  142,  209,  210, 
211 ;  retains  risht  ot  distress,  142 ;  a 
true  fountain  of  justice,  160 ;  rig:ht  of, 
to  issue  ordinances,  190, 203 :  arbitrary 
penal  jurisdiction  possessed  by,  162- 
166 ;  controlling  power  o^  over  mag- 
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nates  and  subjecU,  164;  detailed 
gammaiy  of  Bources  of  revenue  of, 
165-177;  extent  of  royal  demesnes, 
167;  real  property  belongs  to  the 
Crown,  167 ;  aids  or  extraordinary  con- 
tributions for  knighting  son  of^  for 
marriage  of  daughter  of,  or  for  his 
release  from  captivity,  172;  personal 
control  of  Exchequer  business  by,  179, 
184 ;  precedence  of  debts  to,  over  all 
others,  188,  192 ;  private  treasury  and 
treasury  stafE  of,  186;  right  of,  to 
appoint  bishops  and  abbots,  190, 195, 
197,  198,  204 ;  retention  of  right  to 
ratify  all  resolutions  of  ecclesiastical 
councils,  and  to  control  papal  acts  in 
England,  190,  195,  196 ;  has  power  of 
vassalage  over  all  clergy,  190,  191, 
192;  earlier  kings  masters  of  the 
Church,  192 ;  not  so  Henry  I.,  Stephen, 
and  Henry  II.,  192, 193, 197 ;  nor  John, 
who  became  a  vassal  to  the  Pope,  197 ; 
right  of  electing  and  consecrating 
bishops  conceded  to  the  Church ;  tem- 

Moralities  and  authority  granted  by  the, 
97,  198 ;  mode  of  contesting  with  the 
Church;  power  of,  counteracted  by 
estrangement  of  upper  classes,  200 
government  centralized  about  the,  201 
nature  of  the  Norman  court  days , 
mainly  assemblages  summoned  and 
controlled  by  the,  201-208,  284 ;  per- 
sonal government  of,  a  consequence 
of  antagonistic  Norman  and  Saxon 
subjects,  203-205;  discontinuance  of 
court  days  from  time  of  Heniy  I., 
208 ;  subordinate  position  of  his  officers 
and  great  lords  as  regards  government^ 
209-214 ;  council  of,  not  a  delibera- 
tive assembly,  214,  215;  high  court 
officers  are  servants  of,  with  but  little 
political  power,  215-221,  450 ;  razing  of 
castles  under  Stephen,  222;  ri^t  of, 
to  preside  over  Court  of  King's  Bench, 
232, 314, 315  ;  as  regulator  of  procedure 
in  conrte  of  law,  233 ;  blending  of  nation- 
alities a  ban  to  absolute  rule,  242,  248 ; 
alliance  of  barons  and  clergy  against 
monarchy,  244 ;  Magna  Charta  a  com- 
pact between  barons  and,  250 ;  penalties 
for  breach  of  compact  by,  250,  251 ; 
feudal  nature  of  agreement,  251,  252 ; 
Magna  Charta  a  security  for  sovereign 
rights  and  against  arbitrary  rule,  253, 
254 ;  meetings  of  magnates  granting  or 
refusing  aids  to.  261,  262,  263, 266-268 ; 
demandiiu^  rediess  from  or  regulating 
conduct  or,  261 ;  attempto  of,  to  restore 
personal  rule,  261,  267,  268;  central 
government  placed  in  the  hands  of  an 
elected  ministry,  263, 264 ;  but  again  re- 
sumed by  Henry  III.,  265 ;  absolutism 
still  predominant,  268-270.  Middle 
^^««.— Right  of,  to  appoint  district 
police  magistrates  or  justices  of  the 
peace  maintained,  302-^04^  452 ;  abso- 
lute rule  superseded  by  constitutional 
government   by   law     313;    cessation 


of  custom  of  presiding  and  delivexin^ 
judgment  in  Court  of  Kmg*8  Bench,  315 ; 
salaries  of  judges  paid  by  the,  318, 319 ; 
judg^  under  penal  jurisdictia*  <^S19  ; 
question  as  to  responsibility  of  judges 
to  Parliament  or  to  the,  819,  820 ;  ri^t 
of,  to  order  military  courts  for  decid- 
ing affairs  of  honour,  323,  324 ;  conzt 
for  jurisdiction  within  royal   palace, 
324;  functions  of  permanent  connci], 
825,  326 ;  the  ultimate  resource  for  re- 
dress of  grievances  is  with  the,  827; 
procedure  of  permanent  oonncil  often 
regulated  by,  328;   renmants  of  per- 
sonal rule  in  deciding  on  petitions,  S29 : 
opposition  of  Commons  to  king's  penal 
jurisdiction  in  permanent  cooncil,  333, 
334^  336,  409 ;  reservation  of  rights  of, 
334,  385 ;  opposition  to  arbitiaiy  ose 
of  privy  seal  by,  836,  337 ;  right  of^  to 
reserve  important  cases  for  judicwm 
panan,  339;    king  in  council    means 
essentiallv  the  House  of  Peers,  341^ 
842;  will  of,  subject  to  influence  of 
great    council,    343;    no   law    to   be 
altered  solely  by   ordinance   of   tiie, 
344,   456;    relation  of,  to  permanent 
council  and  to  Parliament,  350,  351, 
452-456 ;  Parliament  considered  to  be 
primarily  a   meeting    of   the    king's 
council,  850,  851 ;  gradual  cessation  of 
personal  summons  to  Parliament  by, 
852, 356 ;  peas  created  b^  royal  patent^ 
351-356 :  claims  prerogative  over  peer's 
seat  in  Parliament^  356 ;  heavy  taxes 
demanded   by  Edward    I.,  363,  363; 
Statutum   de   taUagio  non  oonosdemidb 
passed,  requiring  consent  of  Parliament 
for  all  taxes,  364 ;  taxes  granted  for 
national,  not  royal,  purposes,  865 ;  toUs 
and  indirect  taxes  granted  to^  365 ;  a 
rendering   of  accounts   submitted  on 
demand  of  tiie  Commons,  367, 368, 413 ; 
no  law  made  by  Parliament  alterable 
by  royal  ordinance  without  consent  of 
Lords  and  Commons,  374,  457;  lis^t 
to  crown  based  on  recognition  by  rai- 
liament,   380^  413,  447 ;   presence  of, 
excluded  from  Parliament  when  dis- 
cussing money  granto,  880;    election 
disputes  settied  by,  884  ;    still  retains 
entire    control    over    meetings    and 
duration  of  Parliament,  888 ;  superior 
claims  of,  to  decide  in  tXL  oontroverries 
between  spiritual  and  temporal  powers, 
402 ;  stru^^les  of,  in  Parliament,  406- 
421 ;  stability  of  monarchy  under  Ed- 
ward I..  405-407  ;  the  king  nominally 
the  legislator  in  statutes,  406, 407, 453 ; 
deposition    of,   by    Parliament,    412; 
altered  position  of  the  kingjn  the  State 
with  accession  of  Henry  I V .,  412, 41S, 
447 ;  cases  of  personal  penal  juzisdielion 
under  Henry  v.,  414, 415 ;  fortification 
of  casties  by  nobles  under  Henry  YI., 
417,  425 ;  expenditure  and  rethme  of 
royal  household  in  time  of  Edward  III., 
424 ;  the  royal  prerogatives,  444-457  ; 
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personal  will  subordinated  to  legal  rule, 
strengthening  both  Crown  and  State, 
444,  445.  466^  457;  royal  power  the 
Boarce  of  parliamentary  liberties.  447 ; 
relations  of  House  of  Lords  to  Crown, 
448;  the  **  king  in  council "  the  stable 
centre  of  government,  448,  449 ;  royal 
dignity  enhanced  by  constitution  of 
Parliament,  449;  interregnum  not 
recognized  in  law,  450;  recognized 
head  of  society,  450;  the  retinue  and 
expenditure  oi  royal  household  under 
Edward  lY..  450 ;  meaning  of  *'  royal 
prerogative,"  451 ;  still  commander  of 
the  State,  451,  452 ;  under  restraint  of 
law,  452 ;  retains  right  to  appoint  State 
officers.  452 ;  meaning  of ''  royal  autho- 
rity," 452 ;  military  commander,  foun- 
tain of  justice,  guardian  of  peace,  source 
of  honour,  arbiter  of  commerce,  head  of 
Church,  real  head  of  government,  452 ; 
legal  conceptions  of  powers  of,  456, 
457.  Tudor  pmod.~Monarchy  as  an 
institution  strengthened  by  wars  of 
Bfiddle  Ages,  458 ;  policy  of  the  Tudor 
dynasty  u>  keep  the  barons  in  sub- 
jeotion,  458,  459,  462 ;  resumes  posi- 
tion as  absolute  head  of  the  Church, 
460,  485,  489,  586,  589;  constitu- 
tion maintained  by,  462;  ascendency 
of  personal  influence  of^  472 ;  presi- 
dent of  the  Privy  Council  the  actual 
seat  of  government,  472;  personal 
influence  exercised  over  electors,  475 ; 
and  in  House  of  Commons,  475,  476 ; 
succession  of,  based  on  parliamentary 
statutes,  476;  co-operation  of  Parlia- 
ment essential  to  the  work  of  reforma- 
tion by,  476 ;  rejection  of  bills  initiated 
by.  by  the  House  of  Commons,  476 ; 
nullity  of  royal  ordinances  by,  476, 
477 ;  Parliament  claims  the  power  to 
dele^te  &e  m^ing  of  laws  to,  477; 
dimmished  hereditary  revenue  of,  479 ; 
right  of  appointing  bishops  resumed, 
4^;  royal  supremacy  of  Church 
abolished  under  Mary,  488 ;  exten- 
sive embezzlement  of  Crown  lands, 
491 ;  Court  of  High  Commission  made 
an  attoibute  of  sovereignty,  494;  aU 
ecclesiastical  ofiices  subordinated  to 
the,  496,  589;  censorship  of  the  press 
exercised  by,  through  the  Privy  Coun- 
cil, 499;  rales  as  to  use  of  king's 
signet,  502,  508 ;  criminal  jurisdiction 
0^  as  exercised  by  the  Star  Chamber. 
505,  506;  power  of,  over  wards  ana 
marriages  of  kinjB^s  widows,  510 ;  high 
monarchical  spirit  of,  512;  whole- 
lome  government  by,  512,  518 ;  all  ex- 
ecutive officers  appointed  during  the 
pleasure  of  the,  532 ;  important  influence 
of  monarchy  in  preserving  connection 
of  Church  and  State,  588.  Stuart 
period, — ^The  divine  right  of  kings  pro- 
mulgated by  clergy,  541-548,  559,  676  ; 
conflict  of  theyurs  d»vino  monarchy  with 
the  estates,  544-664;  power  o^  retained 


after  the  Reformation,  544;  aversion 
of  the  Stuarts  to  exercise  the  duties 
of,  544,  545 ;  the  establishment  of 
dynastic  pretensions  preferred  to  the 
advancement  of  the  national  policy,  545, 
546 ;  disrespect  of,  for  law,  545,546; 
Petition  of  Right  prohibiting  i]a3rment 
of  taxes  not  sanctioned  by  Parliament, 
arbitrary  arrests,  and  certain  martiid 
law  proceedings,  547  ;  personal  rule 
resorted  to  by  Charles  I.,  547;  the 
Stuarts  attempt  to  secure  absolutism 
by  a  development  of  the  ecclesiastical 
supremacy^  547, 548 ;  Filmer's  argument 
for  the  divine  right  of,  548 ;  power 
of  inflicting  fines,  issuing  ordinances, 
granting  monopolies,  obtaining  reve- 
nues from  forests  revived  by,  549  ; 
sale  of  judicial  offices  by,  550; 
system  of  ordinances  abused  by,  552, 
553;  power  of  impeaching  ministers 
evaded  by,  by  not  summonmg  Parlia- 
mentj  553 ;  elements  of  resistance  in 
English  constitution  against  despotism, 
558,  554 ;  compelled  to  call  a  Parlia- 
ment, 554;  summoning  of  Parliament 
made  compulsory  on,  by  Triennial  Act ; 
dissolution,  prorogation,  and  adjourn- 
ment of  Parliament  made  subject  to 
Act  of  Parliament,  555  ;  war  between 
Parliament  and,  557,  558 ;  Parliament 
upholds  the  authoritv  of  the  king  in 
law,  558  ;  which  precludes  its  power  to 
overthrow  monarchy,  558;  fiction  of 
''king  in  Parliament"  resorted  to  by 
Parliament,  560 ;  strong  feeling  in 
favour  of  inviolability  of  person  of, 
562 ;  procedures  of  Parliament  against, 
563;  abolition  of  monarchy,  564, 
576 ;  discontent  of  royalist  faction 
under  Cromwell's  rule,  566-668;  Crom- 
well declines  the  title  of,  578:  his 
government  essentially  that  of  "kin^; 
in  council,"  574;  reaction  of  public 
opinion  in  favour  of  monarchy,  580; 
danger  of  prematurelv  restoring  the, 
680, 581 ;  enthusiasm  for  restoration  of 
Charles  II.,  681 ;  the  divine  ri^t 
of,  incorporated  in  Act  of  Parliament, 
581;  popular  feeling  against  repub- 
lican rule,  581 ;  regicides  tried  and 
executed,  582 ;  restoration  of  king 
and  royal  supremacy,  582  j  military 
fiefs  and  feudad  dues  to,  abolished,  583, 
595;  and  compensated  for  by  a  malt 
tax,  683;  oath  of  non-resistance  to, 
made  compulsory  on  all  office-bearers, 
584;  the  restoration  is  the  reinstate- 
ment of  monarchy  by  wealthier  classes, 
686;  cessation  of  taxation  by,  586; 
and  of  legislation  by  ordinances,  586 ; 
need  of  influence  o^  to  control  party 
excesses,  587 ;  frivolity  and  neglect  of 
royal  duty  by  Charles  II.,  587,  588 ; 
the  Duke  'of  York  excluded  from  the 
succession  to  throne  hj  Parliament, 
688 ;  the  king  in  council  and  the  king 
in  Parliament,  689-604 ;  restoration  of 
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Privy  Council  in  monarchical  govern- 
ment^ 689 ;  Bcope  for  exercise  of  per- 
sonal inflaence  of,  596,  602.  603  ;  confi- 
dential cabinet  government  by  James  I^ 
Charles  I.,  and  Charles  II.,  596,  597; 
James  II.  procures  a  decision  that  the 
laws  are  toe  kin^s  own  laws,  600; 
political  trials  instigated  by,  600,  601 ; 
elasticity  as  to  notion  of  sedition,  601 ; 
and  of  libel,  601;  James  II.  plans 
the  restoration  of  absolutism,  60&-611 ; 
judicious  mode  of  removing  the  Stuart 
dynasty,  628-680 ;  legal  controls  neces- 
sitated by  misgovemment  of,  647-649. 
Modem  period. — Compact  between 
nation  an<(  as  expressed  in  the  Decla- 
ration of  Rights,  612-614 ;  626,  627 ;  all 
subjects  may  petition  to  the,  612 ; 
source  of  all  power  in,  618,  626,  681 ; 
limited  by  law  as  established  by  Par- 
liament. 613,  614,  626,  627,  681 ;  rela- 
tions of,  to  Parliament,  627,  681,  682 ; 
restoration  of  hereditary  monarchy, 
628-631;  crown  declared  vacant  by 
abdication  of  James  II.,  628;  Act 
of  Settlement  as  to  succession  to 
throne,  629;  Roman  Catholics  ex- 
cluded from  throne,  629 ;  succession  re- 
stricted to  Protestants,  629 ;  restricted 
hereditariness  of  throne,  629;  lack  of 
national  sympathy  with  William  III., 
630 ;  the  regulation  of  sovereign  rights 
by  law,  632-639;  diminished  revenue 
of  Crown  estates,  637 ;  fixed  sum 
granted  to,  in  lieu  of  Crown  revenues, 
637,  638 ;  the  connection  of  sovereign 
rights  with  local  institutions,  640 :  com- 
pukints  to,  must  come  by  writs  from  a 
justice,  650,  651 ;  relation  of  the  Crown 
to  Parliament,  681-^89 ;  the  king  in 
Parliament  and  the  king  in  council,  681 ; 
use  of  ordinances  by,  restricted,  681 ; 
William  III.  the  last  who  presided  at 
a  government  council,  683 ;  represented 
in  Parliament  by  Crown  ministers, 
683;  powers  of  discretion  absolutely 
denied  to,  684, 685  ;  army  placed  beyond 
control  of,  685 ;  George  III.  attempts 
to  restore  personal  rule,  704,  705 

King^s  Bench  Court,  Vide  Judicial 
System, 

Kinf/stotif  John,  481 

Kntght$:  establishment  of  system  of 
knighthood,  132;  vassal  bound  to 
take  dignity  of,  and  to  pay  fees  for, 
knighthood,  132,  139.  278,  279.  428 ; 
formation  of  English  Knighthood,  275- 
277  ;  knighthood  not  hereditary,  278 ; 
dignity  of  knighthood  not  personal, 
278;  meaningof'*  knight,'*  278;  claim 
to  honorary  title  **sir,"  278;  rising 
importance  of,  288,  284;  employed  as 
tax  assessors,  317 ;  knights  of  the  shire 
as  members  of  Parliament,  878,  881, 
885,  386,  429 ;  expenditure  and  retinue 
of,  temp.  Edward  III.,  424;  place 
of,  in  system  of  self-government,  427- 
480;   sparing  conferment  of  knight- 


hood by  Elizabeth,  511 ;  fredkoiding^ 
the  bulk  of  English  gentry,  620 

Knight^sfees,  land  property  not  divided 
by  Wuliam  I.  into,  107;  not  men- 
tioned in  Domesday  Book,  107 ;  nam- 
ber  of,  in  time  of  Henry  III.,  107; 
value  of,  109;  distinct  from  manor, 
109;  subdivisions  of,  131,  239,  277, 
278, 286,  427, 428 ;  obligations  attached 
to,  180,  131,  278 ;  amount  of,  fixed  by 

'  Magna  Charta,  245;  alienability  oi^ 
277,  427,  428;  reassessment  of,  389, 
438 ;  immunities  conferred  on,  583 


Labourers:  Anglo ~ SasBon, — Dependence 
of,  4;  Sundays,  wases,  and  freedom 
secured  for,  by  tiie  clerKy,  8 ;  political 
inferiority  of,  57 ;  number  of  ttordarii 
occupying  land  in  time  of  Edward,  104. 
Anglo  -  JNomum. — Position  o^  under 
feudal  system,  108;  number  of  bor- 
darii  occupying  land  in  time  of 
William  I., .  104,  106 ;  oppression  of, 
by  petty  lords,  222,  279,  280.  Middle 
Aoh.  ^hooB^g  ia'UtB  betweeo 
labour  and  property,  297;  wages  of, 
fixed  by  law,  298,  487;  excluded 
from  right  to  vote  for  members  of 
Parliament  or  municipal  officers,  434, 
439,  441;  amusements  prohibited  to, 
437;  rebellions  of,  induced  by  exces- 
sive labour  r^ulations,  440 ;  relation  of, 
to  property,  ^K)  ^  freedom  of,  440,  441, 
442.  Tudor  pertod, — Care  of  labouren 
and  poor  in  time  of  Henry  YIII., 
459 ;  regulations  affecting  labour,  4^, 
468 ;  oppression  of.  by  nobles,  487, 
491.  Modem  period. — ^Increased  pros- 
perity of,  623;  neglect  of  the  inte- 
rests of,  by  the  ruling  cUss,  710,  711 ; 
repeal  of  penal  laws  against  unions, 
716 ;  gro¥rmg  dependence  of,  on  indus- 
trial capital ;  excluded  from  franchise, 
718 ;  depressed  state  of,  after  passage 
of  Reform  BUI,  725;  social  reforms 
passed  on  behalf  of,  725,  740 ;  demand 
for  equal  value  for  labour,  745,  746 

Lojrh-alee,  529 

Lancashire,  40 ;  hundreds  o^  41 ;  eoonty 
palatine,  102,  116 

Lancaster,  Duke  o^  duel  o^  828 

Lancaster,  Earl  of,  848 

Lancaster,  house  of,  Heniy  IV.  first 
sovereign,  412;  struggles  of,  with  house 
of  York,  416-420;  as  rulers  of  Eng- 
land, 419 

Isand,  Anglo-Saxon  division  of^  2; 
plough  oi^  as  unit  of  measure ;  dimen- 
sions of  hida^  familia,  mansns,  mt 
plough ;  Britisn  property  in,  2 ;  deve- 
lopment of  private  property  in,  during 
Anglo-Saxon  period,  8 ;  distinction  oil 
bdc-land  {ager  prixMtus)  and  folkland 
{ager  publious)  in  tenth  century,  8 ;  title 
deeds  in,  8;  .Uigely  bestowed  upon 
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Anglo-Saxon  commanders,  3 ;  depend- 
ence of  freoborn  classes  on  gpreat  pro- 
prietors of,  3,  4;  landlords  possessed 
of  legal  and  police  jurisdiction  over 
tenants,  6,  10,  44;  magisterial  func- 
tions mainly  restricted  to  large  owners, 
7 ;  responsibility  of  landowners  for 
tenants,  7;  essential  to  clergy  as  in- 
tellectual workers,  9;  Witenagemdte 
chiefly  composed  of  landed  proprietors, 
10 ;  predominant  influence  of  landlords 
as  holders  of  military  and  legal  offices, 
13;  oppression  of  lower  classes  by 
large  landowners,  18;  freedom  of 
landless  man  restricted  by  security 
system,  25;  power  of  Anglo-Saxon 
queens  to  hold  and  dispose  of,  25  ;  the 
king's  right  of  usufruct  in  folkland,  25 ; 
conversion  of  folkland  into  private 
land  subject  to  consent  of  National 
Assembly,  26 ;  gradual  allodification  of 
folkland,  26 ;  tithing  not  a  territorial 
division,  42,  43 ;  four  great  provinces 
formed  by  Cnut^  50,  51 ;  position  of 
landowners  in  Anglo-Saxon  state,  58, 
76;  class  privileges  based  on  pro-, 
peity  in,  69;  as  also  class  relations, 
73,  75;  compensation  to  landlords  for 
slain  vassals,  74 ;  responsibility  of  land- 
lords for  personal  followers,  76 ;  land- 
lord's right  of  arrest,  76;  power  of 
Church  based  on  property  in,  91 ; 
opposed  to  secularization  of  Church 
lands  for  purposes  of  national  defence, 
91 ;  and  depresses  the  people  by  its 
landlordism,  91 ;  William  I.  lays 
claim  to  all  England,  96,  97 ;  feudal 
system  of  holding,  for  military  service, 
97, 98 ;  confiscation  of  Saxon  estates  by 
William  I.,  97 ;  folkland  appropriated 
as  royal  property  by  Willuim  I.,  97 ; 
grants  to  Norman  warriors,  98 ; 
Church  property  retained,  98;  military 
service  imposed  on  all  landowners,  98 ; 
at  the  rate  of  one  man  per  five  hides, 
98;  hereditability  of  fiefs,  98,  99: 
powers  of  feoffee  restricted  to  personal 
use  of.  99 ;  no  right  of  disposing  lands 
by  will  until  Henry  YIIl/s  reign,  100 ; 
oath  of  fealty  rendered  to  Wuliam  I. 
by  aU  landowners  in  1086,  102; 
Domesday  Book,  the  property  register 
of  the  kingdom,  102-109 ;  sochemanni, 
108 ;  census  of  landowners  in  times  of 
Edward  and  of  William  I.,  103-106; 
chief  tenants  under  William  I^  103, 104 ; 
sub-tenants,  104,  105,  276;  erroneous 
ideas  as  to  division  of,  into  knights* 
fees,  107;  meaning  of  feudum,  107; 
miles,  107,  275;  bids,  108;  local 
government  regulated  by  nature  of 
property  in,  121 ;  description  of  manors, 
122;  honors,  122,  123;  and  burghs, 
128-126 ;  rights  of  Norman  landlords, 
122j  189 ;  power  of  nobles  weakened  by 
their  lands  being  in  different  counties, 
123,  141,  142,  242,  278 :  land  lawsuits 
regulated  by  Norman  law,  188;  aUo- 


diarii,  139,  279,  280 ;  court  baron,  189, 
140 ;  neutralization  of  landlords'  judi- 
cial power,  140,  141 ;  landlords  for- 
bidden to  have  their  own  prisons  by 
Statute  of  Merton,  142,  266,  267 ;  ex- 
tensive possessions  of,  by  the  Church 
during  An^lo- Norman  period,  188; 
ii;icreasing  importance  of  freeholders, 
241 ;  landed  possessions  of  Anglo- 
Norman  magnates,  273,  274;  and  of 
lesser  Crown  vassals,  275,  276 1  sub- 
infeudation not  always  indicative  of 
lower  rank,  276,  277 ;  multiplication  of 
fiefs,  278;  freeholders  as  lawmen  in 
hundred  courts  and  jurymen,  280; 
decay  of  powers  of  jurisdiction  by 
landowners,  296,  297 ;  loosening  of  ties 
between  labour  and  property,  297,  298 ; 
landowners  and  lawyers  only  to  bie  dis- 
trict justices  of  the  peace,  303,  804 ; 
later  the  privilege  was  confined  to  un- 
paid landowners,  804 ;  persons  holding 
property  by  barony  bound  to  answer 
summons  to  Parliament,  847;  but 
without  any  legal  claim  to  be  so 
summoned,  849 ;  peerage  dependent  on 
right  by  birth,  not  by  possession  of 
fixed  estate,  851, 352, 858, 855, 856 ;  and 
primarily  based  on  services  in  Parlia- 
ment, 356;  extensive  confiscation  of, 
by  Edward  lY.,  419 ;  wealth  of  land- 
owners in  Middle  Ages,  424;  number 
and  sizes  of  knights'  estates  in  Middle 
Ages,  427,  428 ;  preventives  to  forma- 
tion of  an  hereditary  order  of  land- 
owners, 428,  429  ;  land  farmed  by  rent- 
paying  leaseholders  in  place  of  bailifls, 
440 ;  private  rights  of  landowners  based 
on  the  theory  that  the  king  is  the  sole 
landowner,  4i9 ;  leases  of  large  areas  of, 
tending  to  depopulation,  prohibited  in 
time  of  Henry  VlII.,  459 ;  devise  of, 
allowed  after  time  of  Henry  YIII«, 
475,  618;    extensive  change  of   pro- 

{>rietorship  in,  491,  618;  sewers  rates 
evied  on  landowners,  527  ^  restoration 
of  sequestrated  and  forfeited  estates. 
581;  conversion  of  baronies  ana 
honours  into  freeholds,  616 ;  increased 
wealth  of  landovmers,  616 ;  power  of 
landowners  secured  by  raising  qualifica- 
tions for  offices,  658-661 ;  system  of 
entail  devised  for  the  purpose  of  re- 
taining land  in  possession  of  family, 
660 ;  and  used  for  accumulating  estates 
in  the  hands  of  a  few,  660;  large 
amount  of.  in  the  hands  of  nobles,  660 ; 
power  of  landowners  in  parliamentary 
boroughs,  671 ;  oppression  of  the 
smaller  landowners,  710 ;  evils  in  taxa- 
tion, national  expenditure,  sanitation, 
justice,  poor  laws,  religious  supremacy, 
education,  and  science  prejudicial  to 
the  labouring  classes  due  to  the  land- 
ovmers,  711 ;  transference  of  power 
from  landovmers  to  capitalists^  717; 
close  connection  of  tenure  of,  with  the 
suffrage,  718;   extension  of  franchise 
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to  leaseholders  and  copyholders,  721 ; 
reforms  in  land  laws,  7^4 ;  difficulties 
of  the  land  question  in  Ireland,  740 

Landlordt.    Vide  Land, 

Land  Tajp,  developed  from  the  scntagium, 
176,  287 ;  hide  tax,  175,  240  ^  cam- 
cagium,  176,  860 ;  amoont  of,  m  time 
of  Cromwell,  671 ;  decay  of.  688,  667 

Land  tenure:  Anglo-Saxon, — ^Terms  on 
which  fiefs  were  granted,  4;  feudal 
system  undereloped.  6;  tenure  of 
folkland,  18 ;  alloaial  tenancy,  18. 
Anglo-Norman. —  Feudal  system  of, 
established  by  Normans,  98 ;  land  held 
conditional  on  militaiy  service,  99, 
109 ;  mode  of  introduction  of  feudal 
system  into  England,  101,  102,  111; 
change  of,  indicated  by  Domesday 
Bool^  108 ;  tenure  by  knights'  fees,  107, 
110,  236,  287;  tenure  by  inbrevatio 
or  redemption,  108,  279;  allodiariif 
189,  280 ;  fines  for  regrants  of  fiefs, 
171 ;  feudal  system  of,  applied  to  larger 
estates  of  the  Church,  190,  191 ;  tenure 
of  frankalmoign,  191,  847;  subinfeu- 
dation, 276 ;  complications  in,  caused 
by  subinfeudation,  277 ;  prohibition  of 
subinfeudation,  277  ^  increased  number 
of  fiefs,  278 ;  insecunty  of,  by  peasantry, 
279;  burgage  tenure,  484;  socage 
tenure,  434,  618  ;  by  rent,  440 ;  by  vil- 
leinage and  copyhold,  441,  623  ;  aboli- 
tion of  miliUry  fiefs,  583,  617,  618 

LangUm^  Stephen,  appointed  Archbishop 
of  Canterbury  by  the  Pope;  John 
disputes  the  election ;  and  after  a 
struggle  the  see  is  occupied  by,  200, 
201,  242,  244 

Laihei  of  Kent,  42 

Lati/undia,  710,  711,  740 

Latin  language^  official  use  of  in  law  in 
early  part  of  Anglo-Norman  period, 
138 ;  retained  later  by  clergy,  282 ; 
used  in  law  courts  of  Middle  Ages, 
822;  superseded  bv  French  amongst 
upper  classes  after  £dward  II.,  844 

Laua,  Archbishop,  catholicizing  of  the 
Protestant  Church  by,  548;  impeach- 
ment of,  555  ;  executed,  556 

Law^  history  of,  and  of  the  constitution, 
viii. 

LawSy  welding  of  Anglo-Saxon  into 
An^lo-Norman,  95 ;  works  on  Norman 
jurisprudence,  95,  96,  136  ;  Leges 
Eduardi  and  Lege*  Henrici  Primi^ 
95,  136 ;  principal,  passed  in  reign  of 
Edward  I.,  284;  distinction  between 
common  and  statute,  320 ;  distinction 
between  laws,  or  statuta  vetera,  and 
acts  of  Parliament,  or  ttatuta  nora,  875 ; 
primarily  issued  by  the  king,  453 ;  the 
highest  controlling  force  of  State-will, 
458,  457 ;  works  relating  to  Stuart 
period,  535 ;  James  II.  procures  a 
decision  that  the  laws  are  the  king's 
own  laws,  600 ;  works  on  modem  laws, 
625,  626;  relation  between  ordinance 
and  law,  639 


Lawuert.    Vide  Judicial  Sytftem. 

Lead,  exports  of,  restricted  to  mercfaanta 
of  the  staple,  486 

Le€aeholder9i  440 

LecUheTf  duty  on,  890 ;  exports  of,  re- 
stricted to  merchants  of  the  stsfkle,  486 

Leeka,  Judge,  600 

Leet-alee,  529 

Legates,  establishment  of  Roman  Catholic^ 
in  Anglo-Norman  Church,  199 

Le^ge,  692 

Leicestershire,  county  of  Leoroestt  esciroj 
88 :  hundreds  of,  41 

Lentkall,  Speaker,  579 

LeveUers,  577 

Lewesy  iMtttle  of,  264 

Liberals,    Vide  Parliament, 

Liberi  homines.    Vide  Freedom, 

Licenses.    Vide  Trade. 

Lieutenants  of  the  King,  Vide  Lord 
Lieutenants, 

Li^ium^  276 

Ltnoolnj  payment  for  firma  burgi  and 
exemption  from  tallagium,  169;  a 
staple  town,  486 

Lincoln,  E.  of,  692 

Zfincolnshire,  county  of  Lmodneacira,  38, 
89 ;  thrithings  of,  41 

Lincoln's  Inn,  821 

Lindiswaren,  land  of  the,  86 

Liveries,  416, 417. 426 

Local  Boards.    Vide  Government, 

Local  Oocernment  Board,  696,  728 

Lollards,  399,  400 

London,  city  o^  124;  acquires  poaitioo 
of  a  county  bv  annexing  Middlesex, 
125,  810,  811  ;'aIlowed  to  elect  its  own 
mayor,  125 ;  with  independent  civil  aad 
criminal  jurisdiction,  148;  payment 
for  right  to  choose  sherifif.  169 ;  taxes 
of,  173;  separate  militia  system  of, 
810;  representation  of^  in  Parlia- 
ment, 887  \  a  staple  town,  436 ;  ooo- 
flict  of  guilds  and  municipality,  436; 
petition  of  citizens  o^  against  foreign 
merchants,  487  ;  municipal  constitatioD 
of,  annulled,  599,  600,  607 

Lord,  a  title  of  courtesy,  366.  Vide 
Peers. 

Lord  Chief  Justice.    Vide  Justice. 

Lord  Great  Chamberlain,  Vide  CSWmfier- 
lain. 

Lord  High  ConsuMe.    Vide  Constaitle. 

Lord  Hiph  Steward.    Vide  Steward, 

Lord  lieutenants  of  counties,  appoint- 
ment of  lieutenants  of  the  king  for 
recruiting  purposes,  468  ;  great  barons 
as,  617;  duties  of,  in  modem  period, 
641 

Lordships,  44 

Louis,  Prince,  helps  the  English  baroos 
ag^unst  John,  256 

Louis  XIV.,  policy  of,  597;  carries  on 
secret  negotiations  with  Charles  II., 
597,  598;  bribes  members  of  English 
Parliament,  599 

Zortf//,  Sir  Thomas,  600 

Luci,  K.  de,  199,  215 
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MaocUsfield^  £.  of,  692 

Magist&rium,  621 

Magistrates,    Tide  Police  System, 

Magna  Charta,  the  result  of  a  national 
feeling;  foundation  of  the  English 
constitution,  242, 243 ;  opposition  of  the 
barons  to  John,  244;  the  meeting  at 
Runnymede,  244;  literature  referring 
to,  244,  245  ;  the  provision  of.  for 
legally  limiting  the  feudal  military 
power,  245 ;  judicial  power.  246,  247  : 
the  police  power,  247, 248  ;  tne  financial 
power,  248-250 ;  for  establishing 
estates  of  tiie  realm,  250-252  ;  and 
House  of  Lords,  252,  253 ;  ke3'8tone  of 
English  liberty,  253,  254;  opposition 
to,  by  the  Pope  and  John,  255 ;  con- 
firmations of,  25&-258,  261,  263,  264, 
265,  267,  363,  364 

Majorities^  669 

Mandamus^  writ  o^  655 

Manortf  foundation  of  manorial  system, 
10 ;    manors     or     lords*     seats,   44 ; 
distinct    from    knights'    fees,     109 ; 
same  as  Anglo-Saxon  mansus,   122 ; 
judiciary  power  of  lords  of,  122,  139, 
140 ;  creation  of,  ended  by  the  statute 
Quia  Emptores  in  1290,  122,  889,  428 ; 
mostly  in  hands  of  Crown  vassals,  122  ; 
retention  of  manorial  courts  in  Anglo- 
Norman  period,  139;  criminal  jurisdic- 
tion of  manorial  courts,  140 ;    subdivi- 
sions  of  manorial  courts  ;  court  baron, 
customary  court,  140,  276,  277 ;  courts 
leet,  140,  156,  157,  158,  277,  626 :  lord 
of  manor  answerable  for  fines  inflicted 
on  hundreds  for  murder,  158  ;  private 
leets,  157 ;  holder  of  court  leet  must 
be  a  shertfl^  157 ;  power  of  lords  of 
manor  in  court  leet,  157, 158  ;  not  al- 
ways enfeoffed,  277 ;  decay  of  manorial 
courts,  296 ;    misapprehension   as    to 
manorial  justices  of  the  peace,   802 ; 
decay   of    court   leet    and    manorial 
courts    in    Tudor    period,   465;    sur- 
vival of  manorial  rights,  623,  624 
Mansus.    Yid^  Land  a.nd  Manors, 
Margaret  of  Anjou,  415,  417, 418 
Market^  privilege  o^  under  Anglo-Saxon 

kings,  28 
Marlborough,  D.  of,  salaried  offices  held 

by,  693 ;  character  of,  703 
Marney,  Sir  Henry,  500 
Marquises  in  Parliaments  of  Middle  Ages, 
348 ;  marquisate  based  on  royal  patent, 
353;    expenditure   of,    temp.  Edward 
III..  424 
Marshal,  office  of^  in  court  of  Anglo- 
Saxon    king,     15;     bound    to    equip 
royal    personal   troops,   16 ;    military 
duties   of,   in   Anglo-'Norman   army, 
131 ;  establishment  of  permanent  war 
marshalship,  131 ;  nature  of  office  in 
Anglo-Norman  period ;  privileges  of, 
217,  218 ;  perplexity  arising  from  there 


being  several  offices  of,  217,  218 ;   in 

army  of  Middle  Ages,  289 ;  president  of 

military  courts,  322,  323  ;  and  of  court 

marshars  court,  324 ;  summons  of,  to 

Parliament,  348 ;  continuance  ot,  450 : 

rank  of  earl  mardial,  502  ;  functions  of 

earl  marshal,  692 

Marshal  of  Exchequer.    Vide  Excheqwer. 

Marshal,  218 

Mary  declared   heiress  to    the  throne, 

629 
Mass-thanes,  69 
Master,  621 
Maunsel,  J.,  502 

Mayor,  Anglo-Norman  official  appointed 
for  collecting  dues  payable  by  towns, 
earlier  called  town  reeve,  or  bailiff, 
124;    free    election    of,  granted    by 
charter,  125  ;  bailiffs  of  hundreds,  641 
Meliores  terrcs,  82,  207,  226,  344, 873 
Merchant  Shipping  Act,  727 
Merda^  kingdom  of,  34,  39 ;  as  a  pro- 
vince, 51 
Methodisnt,  erowth  of,  679 
Middle  Anglia,  kingdom,  35 
Middlesex,    county  of    Midlesexa,    38; 

territory  of  Middelseaxan,  40 
Middle  Tem]^,  321 
Midsummer-ales,  529 
Miles,  equivalent  to  Anglo-Saxon  thegpi, 

107, 144 
Military  Ckmrts,  323,  824 
Military  System :  Anglo-Saxon,  —  The 
earliest  settlers  in  England  chiefly  fol- 
lowed military  chieftains,  %  3;  ser- 
vices rendered  to  great  landlords  by 
tenants,  4;  every  freeman  bound  to 
serve  at  his  own  expense,  4 ;  but  in- 
capability to  perform  duty  leads  to 
establishment  of  militia,  each  hundred 
supplying  a  fixed  quota,  5 ;  furnished 
by  the  county  administration,  5 ;  under 
the  Heptardiy  each  king  armed  his 
own  retainers,  5;  gesithmen,  special 
war  retainers,  5 ;  and  forerunners  of 
Thanes,  6 ;  militia  chiefly  employed  in 
guarding,  castle  and  road  repainng  in 
each  hundred,  6;  service  contingent 
upon  property,  6 ;  officers  chiefly  land- 
owners, 12  ;  military  duty  a  burden  to 
small  landowners,  13;  king  and  his 
delegated  vassals  sole  commanders-in- 
chi^  16  ;  right  of  distributing  con- 
tingents vested  in  the  county  assembly. 
16 ;  army  mainly  composed  of  personal 
retainers  of  king  and  g^at  lords,  17 ; 
short-service  system  introduced  by 
iElfred  the  Great,  17 ;  decay  of  army ; 
constitution  of  army  under  Cnut,  18 ; 
defects  of,  18 ;  faulty  method  of  garri- 
soning, 19  ;  militia  employed  as  police. 
23 ;  as  builders  and  restorers  of  royal 
palaces,  27;  county  militia  equipped 
and  apportioned  by  ealdormen,  48; 
position  of  clergy  as  regards  military 
service,  66 ;  honour  attached  to  military 
service,  67 ;  extension  of,  checked  by 
the  accumulation  of  land  by  clergy 
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91 ;  defects  of,  97.     Aiyah-Norman, — 
BeplAcement  of  Anglo-Saxon  military 
Byetem   by  the    Anglo-Norman,   97 ; 
lands  held   by   Normans  conditional 
on    military   service,   97,    106,    107; 
or  on  supplying  one  horseman  for  forty 
days  for  five  hides,  98 ;  all  vassals  in 
military  subjection  to  kin|^,  102,  202, 
203;    lords  and  warriors  m  time  of 
William. I.,  108,  104;  mUitary  obliga- 
tions of  great  feoffees,  104 ;  method  of 
subinfeudation,  104, 106;  tax  paid  for 
exemption  from  military  service,  106, 
277 ;  difiiculty  of  settling  the  standard 
for  apportionment  of   soldiery,   109; 
William  I.  compelled  to  employ  a  paid 
army,  110.  128 ;  value  of  a  knight's 
fee,  110;  sherift,  military  representa- 
tive of  king  in  county ;  milituy  duties 
of  sheriff,  116,  117 ;  leader  of  miUtia, 
117;  development  of ,  127-186;  king's 
claim  to  service  abroad,  127;   oppo- 
sition to  clidm  by  vassals,  128 ;  equip- 
ment, etc,   of   soldiers   provided  for 
by  the  county  governments,  129,  180 ; 
recruiting,  181 ;   king  commander-in- 
chief  by  right,  131 ;   leaderships  held 
by  king's  commission,  181 ;  duties  of 
constable  and  marshal,  181 ;  beginning 
of  military  jurisdiction  derivS  from 
the  king,  181 ;  demand  for  constable 
and  marshal  during  peace,  181;  sll 
officers  called  constables,  132 ;  strength 
of  feudal  army,  182, 188 ;  its  defecUve 
consolidation,   188,   278 ;  aad  lack  of 
national  unity,  188 ;  revival  of  Saxon 
national  militia,  188,  280;  assise  of  arms 
(27  Henry  II.),  184,  280;  purchase  of 
remission  of  feudal  service  or  scutagia, 
134,  186, 166, 178,  277,  287,  889;  sub- 
infeudation interdicted,  143,  277;  in- 
convenience of  short-time  service,  178 ; 
naid  soldiery   employed   by  Norman 
kings,  173  ;  military  summonses  issued 
to  ecclesiastical  vassals,  191, 400 ;  mili- 
tary duties  of  special  itinerant  judges, 
224;   restrictions  of  feudal  power  by 
Magna  Chaita,  246,  246.    Muidle  Ages, 
— Decline  of  feudal  military  system, 
286,  287,  289 ;  remodelling  of  county 
militia,   287,  289;    freeholders    made 
liable  to  serve  in  militia,  287 ;  arma- 
ment of  militia  according  to  wealth, 
287;    military  office  of   militia  con- 
sUbles,  287,  289 ;  mUitU  under  sheriffs 
in  peace,  under  king's  officers  in  war, 
287;    system  of   private  equipments, 
288 ;  military  levies  by  Edward  III,, 
288;  opposition  thereto,  and  to  com- 
pulsory employment  of  militia  abroad, 
288 ;   transition  from  militia  to  paid 
troops,  289-291 ;  constitution  of  army 
of  Middle   Ages,   289;   constables  or 
commanders  of  a  hundred  men,  289 ; 
efficiency  of  countv  companies  under 
command  of  local  landlords,  289,  290 ; 
cavalry  versus  infantry,  289;  pay  of 
troops  in  Middle  Ages ;  altered  relations 


of  men  to  officers,  289 ;  military  cooiti 
held  by  order  of  king  nnder  presidency 
of  hi^  constable  and  earl  marshtl  for 
deciding  affairs  of  honour,  322,  823; 
degenention  of  military  organizatiaii 
by  the  Uveries,416,  417,  418,  425,436; 
lessened  military  contributions  by  the 
clersy,  423 ;  military  strength  of  the 
nobles,  425 ;  personal  service  of  free- 
holders,   432;    improved    system   of 
national  militia ;  deficient  plan  of  re- 
cruiting, 445 ;    kine  still  chief  com- 
mander, 462.     7\iMr  period, — Militia 
the  only  armed  force  in  time  of  Henzy 
YIII^  469,    462;    feudal   array  abo- 
lished, 469,  460,  462 ;  forced  recruiting 
revived,  463;   graduated  scale  of  lia- 
bility  to   equipment,    463;    commis- 
sions of  array ;  martial  law  proclaimed 
by  Elizabeth,  463, 464.  Stuart  period.- 
Weak    condition    of     militia    under 
CSiarles   I.,  657;   militia  takes  sides 
in  the  civil  war,  557 ;   standing  army 
formed,   661,    690 ;    relative   militaiy 
efficiency  of  parliamentaries  and  royal- 
ists,   661 ;    power    of    the    standing 
army   as  regards  politics,  667,   568; 
incompatibility  of  county  militia  sys- 
tem with    standing  army,  669,  570; 
high  efficiency  of  standing  army,  569; 
stimding  army  used   as  a   means  ci 
coercion    by  government,  674 ;   giest 
military  council,' 676 ;    suppression  of 
military  government  and  reorganizatMm 
of  mihtia,  582;  ordnance  office,  590; 
guards,  690,  609 ;  and  black  {[oarda 
609 ;  relative  strength  of  militia  and 
paid    army,   609.     Modem  period,— 
Standing  army  subject  to  consent  of 
Parliament,  612,  684,  686;  regulation 
of  the  miUtary  power  by  law,  682- 
636 ;  laws  relating  to  mUitia,  632,  63S, 
682 ;    qualifying    incomes    of  militia 
officers,  633;  fluctuating  sti^igth  snd 
efficiency  of  militia,  633 ;  mistrust  of 
standing  army,  638,  634,  669 ;  regula- 
tions as  to  standing  army,  684 ;  system 
of   purchase  of    officer's    commission, 
684,  669,  741 ;  distinctive  features  of 
army,    militia,   and  navy,  634,   635; 
different  financial  status  of  militia  and 
army,  669:    standing    army   beyond 
control  of  king,  685;  army  refonns, 
741 

MUitia,    Vide  MUitary  System, 

MUo  0/  Gloucester^  217,  218 

Minorities^  representation  of,  669 

Mister,  621 

Mtmarchy,    Vide  King, 

Monarchy,  as  a  party  watchword,  607 

Monasteries,  the  first  need  of  Christianity ; 
favourable  conditions  for,  under  Anglo- 
Saxons,  61 ;  the  first  source  of  edu- 
cational and  pharitable  systems,  61; 
wealth  of,  61,  62,  485;  increase  oi; 
under  Norman  kings,  188 ;  exempted 
from  episcopal  power,  199  ;  dissolution 
of;    secnlarization    of     property   of} 
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486,  506,  609;   poor   relief   by,  620, 

622 
MoiUt,  General,  679,  681 
Mtmtague,  Chief  Baron,  600 
Montfort,  Simon  de,  168,  216,  262,  264, 

265,  270,  271,  849  ;  death  of,  265 
Montgomery.  R,  de,  218 
More,  Sir  Thomas,  executed,  487,  490, 

501 
Moriimer,  840,  841 
Morton's  Fork,  478 
Mtmdbora,  as  applied  to  king,  16,  19 
Mundium  of  widows,  fines  for,  76 
MunicipcU  govemtnentf  basis  of  municipal 

law,   12^    126;    blending   of   central 

Sovemment  with  that  of  proyinces, 
istricts,  and  towns,  285, 286 ;  of  Middle 
A^,  810-812 ;  aualifications  of  citizen- 
ship, 484,  485 ;  alteied  objects  of  muni- 
cipal meetings^  486;  constitation  of 
municipal  meetings,  486 :  antagonism  of 
municipalities  and  guilds,  ^,  486: 
lack  of  cohesion  between  municipal 
classes,  488 ;  electoial  rights  exercised 

.  by  few  citizens,  489,  621 ;  nucleus  of 
municipal  constitution,  464,  470,  471 ; 
curtailment  of  municipal  rights  of  elec- 
tion by  the  Stuarts,  698,  w7 ;  anoma- 
lies of  municipal  franchise,  621,  622, 
670,  671 ;  Municipal  Act,  646 ;  great 
defect  of  French  system  of  j  668 ;  weak 
constitution  of  municipalities  before 
Reform  Bill,  719 ;  increased  number 
of  constituencies,  720^  721 ;  inconsis- 
tencies between  municipal  constitutions 
and  other  forms  of  local  government, 
781 ;  personal  obligation  to  serve  in 
civil  offices  not  recognized  in  practice, 
732 

Mustering  Stattae,  468 

Mutiny  BiU.  684,  636 

Myrcnalana,  territory  of,  40 
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NaJtional  character  of  English  founded  in 
Middle  Ages,  812,  818;  high  standard 
of^  704-707,  748 

Natxonal  Debt  Commission,  727 

National  Education  Acts,  742 

National  willf  power  amongst  Anglo- 
Saxons,  80,  90;  and  Germans,  80-82, 
209 ;  under  Anglo-Norman  kings,  208. 
209  ;  as  manifested  in  reign  of  Edward 
1.,  288,  284 ;  really  represented  in  the 
laws  of  the  State,  464,  467 ;  unsettled 
public  opinion  during  the  Common- 
wealth, 668;  public  opinion  always 
reacts  on  aggressions  against  the  rights 
of  society,  580 ;  national  indignation  at 
ifltsjgoyemment  of  Charles  II.,  606; 
national  indifference  towards  William 
III.  and  his  aim&  680,  681 ;  national 
progress  always  difficult,  710;  that  of 
Britain  mainly  due  to  upper  classes, 
710,  711 ;  idolatry  of  pubUc  opimon, 
747 


Narration  Ads  modified,  716 

Navy,  special  English  defence  against 
foreign  attack ;  regulated  by  law,  636 

Nevil,  Judee,  600 

NewoasUeyD.  of,  692 

Neu}castle-<m-Tyne,  a  staple  town,  486 

Nisiprius,  292 

Nonoonformists.    Vide  Dissenters, 

Non^esistanoe,  oath  of,  684 

Norfolk,  county  of  Northfolc,  88 

Norfolk,  D.  of,  828 

Norman  court  days,  201-208 

Normans,  introduction  to  England,  96- 
97 ;  hostility  to  Saxons,  97,  188,  202, 
208,  204,  248;  hundreds  responsible 
for  murder  of,  168:  position  of,  in 
Anglo-Norman  Church,  190, 191 ;  courts 
of,  and  their  connection  with  govern- 
ment, judicial,  and  financial  business, 
201-208  ;  fine  for  murder  of,  208 ;  posi- 
tion of,  in  Ang^lo-Norman  judicial 
system,  209, 210  5  introduction  of  Nor- 
man language  into  law  courts,  282; 
blending  of  Saxons  and,  242,  248; 
magnates  compelled  to  side  with  people 

rnst  despotism,  268 ;  predominance 
Norman   names  amongst  knights, 

temp.  Edward  I.,  480 
North,  Chief  Justice,  602 
Northamptonshire,  county  of  Norhamtun- 

Bcira,  88,  89 
Northumberland,    84^    89;    territory   of 

Northanhymbraland,  40 ;  wards  of,  41; 

as  province,  61 
Northumberland,  D.   of  (temp.    Edward 

YI.),  intrigues  of,  487,  491 
Northumberland,   D.   of   (temp.    George 

II.),  668 
Norwich,  a  staple  town,  486 
Nottinghamshire,  county  of  Snotingham- 

scira,  38  ;  hundreds  of,  41 
Nugent,  R.,  692 
Nunneries,  numerous  under  Anglo-Saxons, 

61 
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Oath  of  supremacy,  488,  497 

Odo,  bishop  of  Bayeux,  192,  212,  216 

Optimates,  80-82 

Ordainers,  408 

Ordeal,  trial  by,  187, 149 

Order,  652 

Ordinances,  as  distinguished  from  statutes, 

874-876,   444;    rSation    between    law 

and,  689 
Ordinances  of  Ordainers,  342 
Ordnance,  Mlaster  of  the,  officers  merged 

in,    291;   again    added  to    offices    of 

State,  589,  690,  692;  ordnance  office 

and  officers,  692,  698 
Oswald  of  Northumbria,  Bretwalda,  86 
Oswi  of  Northumbria,  Bretwalda,  86 
Out/anatheft,  122,  297 
Overseas  of  the  poor,  528:  appointed 

by  justices  of  the  peace,  528,  624,  658 
Oxford,  Eari  of,  266 
Oxford,  Michael  de  la  Pole,  Eari  of,  411 
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Oxfordahire,  county  of  OxeDefordsciia, 

88 
Oyer  and  terminer^  292,  818 


Pandvlf^  leoA^  recalled  to  Rome,  259 

Papacy,    Vide  Church  (Ronuui  Catholic). 

Pares.    Vide  Peers, 

Parishes^  44;  foundation  of  paruh 
chnrches,  62;  endowments  of  pariah 
church,  62,  63 ;  share  of  parishioners 
in  management  of  Church  property, 
63 ;  formation  of,  as  local  independent 
bodies,  460,  470;  functions  of  jus- 
tice of  peace  in  matters  r^ating  to, 
469;  connection  of  State  and,  470; 
officers  of,  470 ;  municipal  and  rural, 
470;  development  of  the  parochial 
83rstem,  514-484;  care  of  poor  trans- 
ferred from  the  clergy  to  the,  514, 
620-^28;  the  old  tithing  is  virtually 
replaced  bv  the,  615,  527 ;  rector  or 
vicar  the  head  of  the,  515 ;  church- 
wardens essentially  parish  officers, 
516 ;  synodsmen.  sidesmen.  Questmen, 
516;  duties  of  churchwardens,  the 
management  of  Church  property,  main- 
tenance of  ecclesiastical  disciplme,  516, 
617 ;  and  guardians  of  the  poor,  517 ; 
modes  of  appointmentof  churchwardens, 
517;  sexton,  beadle,  parish  clerk, 
617  ;  church  rates  raised  in  assemblies 
of  the,  or  vestry  meetings,  517,  518.  519, 
648 ;  parishioners  in  ecclesiastical  and 
civil  senses,  519;  pro<^ure  of  vestry 
meetings,  519,  520 ;  number  of  iMurishes 
in  1871  and  1520,  520 ;  poor-law  dis- 
tricts usually  the,  528  ;  overseers  of  the 
poor,  528,  524,  644,  646 ;  who  are  ap- 
pointed by  justices  of  peace,  523  ;  poor 
rates,  524 ;  surveyor  of  the  highways ; 
manual  service  of  parishioners  for 
repair  of  roads,  524,  525,  526  ;  consoli- 
dation of  village  system  and  parish 
rates,  527,  528;  local  rates  connected 
with  the  poor  rate,  528 ;  committees  of 
jurats,  528;  committee  of  assistance 
or  select  vestries,  528,  580,  656 ;  em- 
powered to  make  by-laws,  528,  529 ; 
Toulmin  Smith's  work  on,  529 ;  parish 
feasts  or  ales,  529 ;  powers  of  vestry, 
629;  business  of  vestries,  529,  580, 
646;  powers  of  magistrates  as  to 
rates  and  accounts,  and  parish  matters, 
580,  531 ;  system  of  self-government 
in,  as  regulated  by  law,  640 ;  personal 
machinery  for  assessing  and  collecting 
local  taxes,  644;  formation  of  poor- 
law  unions,  644 ;  preponderance  of 
parochial  rates  from  industries  over 
those  from  land,  719 ;  formation  of 
unions,  727 ;  importance  of,  for  the 
maintenance  of  ccmmunitates,  731, 782 ; 
degradation  of  parochial  officials,  782  ; 
formation  of  boards  for  proper  control 
of  expenditure,  782;   parochial  duties 


shirked  by  individuals,  732;  repre- 
sentatives released  from  personal  obli- 
gation to  serve,  732 ;  fsital  nature  of 
this  step,  732,  733 ;  extinction  of  self- 
government  in,  741 

Parish  derk,  517 

Pariiamentf  rise  of   popular  assembiies 
amon|^   Germans,    81,   82 ;    prepon- 
derating influence  of    best   men,   81, 
82 ;  decline  of  popular  assemblies,  82  ; 
nature  of  the  Anglo-Saxon  national 
assemblies  or  king's  council,  82 ;  mem- 
bers summoned  ourecUy  by  the  king^ 
82 ;  membership  based  on  property  and 
performance  of  State  duties,  not  on  elec- 
tion, 83,  84 ;  Witenagem6te  esaentiaUy 
a  king^s  council,  not  a  parliament,  8i^ 
84;   Norman  Court  assemblies  in  no 
way  the  origin  of,  204-209 ;  laws  of 
William  I.,  William  11.,  Henry  L,  and 
Anglo-Norman  kings  personal  decrees, 
not  acts  of,  205-208 ;  Assizes  of  Clarea- 
don  and  Northampton,  the  first  tempo- 
rary beginniiurs  of,  206,  239;  first  be- 
f  innings  of  House  of  Lords,  228,  233- 
89;    the    committee  of   barons   ap- 
pointed for  ensuring  the  execution  of 
Magna  Charta,  250. 255-268;  late  deve- 
lopment of,  in  England,  due  to  abaolate 
rule,  255 ;  reason  why  a  tax-imposii^ 
national  council  could  not  be  called, 
257  ;  of  Oxford,  1227,  259;  meetings 
of  barons  and  principal  subjects  for 
granting  subsidies,  269;  first  statute  or 
Act  of,  260 ;  first  use  of  word  <'  Fsr- 
liament,"    261;    Council   of   London, 
1242,  261;    Council   of    Westminster 
Hall;    assembly  or  Parliamemtum  of 
London,    12-^ ;    various   meetings   of 
magnates  granting  aids  or  demanding 
redress,  261-268 ;  aid  f requentiy  refused 
to  king,  262,  268 ;  Mad,  263,  264,  265, 
408 ;  nequent  meetings  of,  demanded, 
264 ;  officers  to  be  appointed  annually 
by,    264;    first   beginning    of   syste- 
matic   party    government,!  264 ;    dis- 
putes  between   barons    and   kiiog  in 
various  Parliaments,  264  ;  at  Winches- 
ter,  1261;     at   St.   Albans,  1261;    of 
December,  1263 ;  at  Oxford,  1264 ;  at 
London,  1264  and  1265,  265 ;  at  Win- 
chester, 1265  ;  at  Kenilworth,  1266 ;  at 
Northampton;  at  Marlborough,  1267; 
at  Westminster ;  at  London,  1271,  266 ; 
these  earlier  assemblies  not  possessed 
of  true  parliamentary  powers,  267-272; 
birth  of  House  of  Clommons,  270-273 ; 
consent  of,  required  for  foreign  em- 
plo3rment  of  militia,  289 ;  fully  estab- 
lished in  Middle  Ages.  313 ;  develop- 
ment   of   House  of   Commons,    313; 
question  as  to  responsibility  of  judges 
to  king  or  to,  318,  319;   statute  law 
comprises  the  Acts  of,  320,  374-376; 
Parliaments  of   Middle  Ages  largely 
looked  to  for  redress  of  wrongs  and 
remedy  of  abuses,  327;   restricts  the 
use  of  Great  Seal  in  permanent  council, 
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880,  881 ;  the  CommonB  object  to  kin^^'s 
penal  jurisdiction  in  permanent  council, 
888-885 ;  of  the  prelates  and  barons, 
888-867  ;  great  council  of  prelates  and 
barons,  anenrards  the  Upper  Hoose, 

888,  841 ;  prominently  a  supreme  law- 
court  in  time  of  Edward  I.,  889,  844 ; 
the  judiohtin  parium  of   the  estates, 

889,  840 ;  actions  a^;ainst  royal  officers 
reserved  for  the  kmg  in  council,  that 
is,  the  Great  Council,  oH ;  taxes  ^^ranted 
by  barons  and  prelates  in  time  of 
Henry  III.,  841,  842;  by  these  and 
Commons  in,  in  time  of  Edward  I., 
842;  great  council  the  supreme  delibera- 
tive council  of  the  realms,  842,  447 ; 
which  decides  questions  of  war  and 
peace,  842;  considers  all  petitions, 
842,  868;  exercises  paramount  in- 
fluence in  appointment  of  great  officers, 
848^  controls  the  conduct  of  national 
afEairs,  848;  and  frames  the  nation*s 
laws,  844;  without  co-operation  of 
Commons,  844;  constitution  of  great 
council  or  Parliament  of  ma^ates,  844- 
850 ;  summoned  by  royal  wnt  by  Henry 
III.,  Edward  I.,  it.,  and  III.,  845,  849 ; 
qualifications  for  sitting  in,  846 ;  spiri- 
tual lords  o^  846,  847 ;  abbots,  pnors, 
and  small  ecclesiastics  seek  to  be  ex- 
cused from  sitting  in,  847 ;  barons  hold- 
ing land  by  barony  bound  to  serve  in, 
847,  849;  temporal  lords,  847-849 ;  rules 
regulating  their  summons,  848,849;  pos- 
sessors of  great  Crown  fiefs  in,  848, 8^ ; 
no  1^1  title  to  a  summons  to,  849, 856  ; 
females  represented  by  proxy  in,  and 
proxies  allowed  for  temporal  lords,  849 ; 
members  of  the  great  council,  849, 
860 ;  relation  of  permanent  council  to, 
860,  851,  446,  447  ;  virtual  relinquish- 
ment of  royal  right  of  personal  sum- 
mons to,  by  recognition  of  an  hereditary 
House  of  Lords,  851,  352 ;  gradual  dis- 
continuance of  personal  summons  to, 
862,  856;  creations  of  higher  peers 
usually  proclaimed  in,  though  not  de- 
pending on  consent  of^  858;  king's 
claim  uiat  a  peer's  seat  in,  was  a  royal 
prerogative,  856 ;  origin  of  the  House 
of  Commons,  857-893;  instances  of 
Commons  being  summoned  by  Ed- 
ward I.  for  consultation,  raising  funds, 
and  other  purposes,  857, 858 ;  at  Shrews- 
bury, 1288,  857 ;  at  Westminster,  1295, 
857;  summonses  made  according  to 
kind's  discretion,  858 ;  object  of  ^con- 
rening  the  Lower  House  to  raise  taxes 
from  towns  and  commoners,  859 ;  par- 
liamentary consent  required  for  all  taxes 
by  the  gtattUum  de  taUaaio  non  conoe- 
dendo,  863,  864 ;  the  unification  of  the 
tax  rate  by  different  tax-paying  groups 
leads  to  consultation  in  common  and 
to  consolidation  of  all  the  estates  into 
one,  364,  365,  366  ;  the  petitions  of  the 
Commons  become  virtual  resolutions, 
866, 867, 877 ;  owing  to  their  powers  as  to 


granting  taxes,  367, 877 ;  conditions*on 
which  taxes  are  granted  by  Commons : 
king  compelled  to  render  account  of 
subsidies,  867, 368 ;  the  Commons  obtain 
right  to  see  petitions,  868 ;  their  advice 
asked  for  by  the  king,  869 ;  they  actively 
interfere  in  the  appointment  and  dis- 
missal of  ordainers,  369 ;  and  in  several 
cases  encroach  upon  their  rights  in 
reign  of  Edward  IV.,  870;  co-opera- 
tion of  Commons  in  regency  govern- 
ments, 870 ;  apply  for  right  to  impeach 
executive  officers  of  royal  coundL  870, 
871;  increasing  participation  of  the 
Commons  in  Ic^slation,  871-374; 
right  of  consent  of  Commons  acknow- 
ledged. 872, 878 ;  use  of  French,  872 ;  and 
English  languages  in.  872, 879 ;  first  use 
of  ''by  the  authority  of,"  378;  laws 
passed  by,  can  only  be  altered  by,  878, 
874, 476 ;  Assizes  or  Acts  of,  875 :  divi- 
sion of,  into  the  House  of  Lords  and 
House  of  Commons,  876,  877,  878; 
deliberation  at  first  confined  to  the 
Lords,  877,  378 ;  and  afterwards  exer- 
cised by  the  Commons,  878,  879 ;  first 
Speaker  of  the  Commons,  879;  first 
recognition  of  the  Commons  as  a  cor- 
porate body,  878,  879 ;  right  to  crown 
made  dependent  on  recognition  by, 
880,  413 ;  king  not  allowed  to  be  pre- 
sent at  meetings  for  discussing  money 
grants,  880 ;  sidaries  paid  to  members 
of,  880j  386,  388,  889;  freedom  of 
speech  m,  claimed  b^  Commons,  880 ; 
modes  of  summoning  members  to, 
variable  and  arbitrary,  381 ;  mode  of 
electing  Imights  to  represent  counties 
in,  382,  387 ;  choice  usually  dictated  by 
a  selected  few,  383;  election  disputes 
settled  by  the  king  in  Middle  Ages,  884 ; 
originally  aU  liberi  tenente*  were  entitled 
to  election  votes,  884,  385,  433 ;  after- 
wards only  forty  shilling  freeholders 
in  the  county,  385,  433  ;  representatives 
of  counties  at  first  confined  to  knights 
of  the  shire,  afterwards  extended  to 
notable  esquires  and  gentlemen,  886. 
886,  429 ;  representation  of  cities  ana 
boroughs,  more  or  less  a  matter  of 
discretion,  886 ;  summons  chiefiy  sent 
to  tax-paying  towns  only,  886 ;  coherent 
compactness  of  elements  of,  with 
government,  887,  888;  subordinate 
position  of  boroughs  in,  887 ;  duration 
of,  subject  to  will  of  king,  388; 
rate  of  taxation  definitely  fixed  by 
891,  892, 393, 409  ;  attempt  to  represent 
smaller  clergy  in,  396,  397 ;  mode  of 
legalizing  (£e  first  Parliament  under 
Henry  IV.,  414 ;  stagnation  o^  under 
Edward  IV.,  419,  420;  biU  against 
benevolences,  420 ;  the  three  estates  of 
the  realm,  421,  422;  influence  of 
knights  in,  430,  431 ;  seats  in  House 
of  Commons  taken  by  heirs  to  peerages, 
431 ;  Speaker  chosen  from  knights  of 
the  shire,  481 ;  qualification  of  ''  com- 
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muna"  based  on  niteability,  447; 
liberties  of,  emanate  from  the  kine, 
447 ;  House  of  Lords  the  head  of  ul 
judicial  constitution  and  government, 
448 ;  relation  of  House  of  Lords  to 
Crown,  462  ;  royal  dignity  enhanced  by 
constitution  of,  448  ;  party  government 
undeveloped  in  Middle  Ages,  452 ;  Par- 
liament still  subordinate  to  king,  458  ; 
legislative  power  of,  the  outcome 
of  clashing  interests,  458 ;  only  one, 
summoned  by  Henry  VII.,  459;  pro- 
gress of  the  parliamentary  constitu- 
tion, 472-481 ;  constitution  of  the  Upper 
House,  473  ;  diminished  power  of,  473, 
474 ;  position  of  spiritual  peers  in,  474, 
486 ;  last  abbots  in  Upper  House  in  1589 
and  1559,  474 :  additional  representa- 
tives in  Lower  House,  474 ;  constitution 
of  Lower  House,  474,  475  ;  Speaker  of 
Lower  House  appointed  by  kmg,  475 ; 
personal  influence  of  Tudor  sovereigns 
on  elections,  475,  491 ;  and  through 
ministers  on  the  debates  in  the  House 
of  Commons,  475,  476 ;  co-operation  of, 
essential  to  the  work  of  reformation, 
476 ;  rejection  of  bills  initiated  by  Crown 
by  the  Commons^  476  ;  interference  of, 
with  Church  administration,  477 ;  claims 
power  to  delegate  the  making  of  laws 
to  the  king  or  others,  477,  478 ;  right 
of  voting  money  supplies  by,  estab- 
lished, 478 ;  benevolences  or  compulsory 
loans  allowed  by,  478,  479;  rebuflls 
Cardinal  Wolsey,  when  moving  for  a 
subsidy,  479 ;  full  control  of  aidminis- 
tration  by,  479,  480  ;  overbearing  con- 
duct of,  479,480 ;  subserviency  of,  480 ; 
wrongs  to  individuals  by,  480,  481; 
debates  of,  not  made  public,  480  ;  power 
of,  to  remove  high  officers,  480 :  atti- 
tude of  Tndors  to  personal  rights  of 
members  of,  481 ;  penal  sentence  on 
members  by  a  local  court  resisted  as 
null  and  void,  481 ;  arrest  of  member 
by  sheriff  punished.  481 ;  statutes 
for  reformation  of  Cnurch  passed  by, 
488-492;  Thirty-nine  Articles  con- 
firmed b:^,  488 ;  Reformation,  489 ;  Re- 
conciliation, 491 ;  retrograde  behaviour 
o%  under  Mary,  491 ;  appellate  juris- 
diction of  Upper  House  taken  by  the 
Court  of  Exchequer  Chamber,  511: 
destruction  of,  averted  in  England 
544;  struggle  of  Charles  I.  with, 
546, 547  :  dissolution  of  «  Short,"  547 : 
Charles  I.  attempts  to  abolish  financial 
right  of,  by  means  of  tiie  ship-money 
tax,  549-550 ;  control  of  executive  and 
impeachment  of  ministers  by,  evaded 
by  Stuarts,  553 ;  condemnation  of 
members  for  speeches  in,  553 ;  kine 
compelled  by  lack  of  means  to  call, 
554 ;  Short,  554 ;  Long,  554,  555,  556, 
667, 558,  576,  577 ;  declares  ship-money 
illegal ;  cancels  judgment  on  Hampden ; 
puts  subservient  judges  on  trial,  554, 
565 ;  impeaches  Strafford  for  high  trea- 


son, 656,  566 ;  summoning  of,  by  king, 
made  compulsory  by  Triennial  Act ;  as- 
sumes power  to  dissolve  and  prorogne 
itself,  and  to  adjourn  meetiE^,  555; 
Laud  impeached,  656 ;  Court  ot  High 
Commission  abolished,  666 ;    bishops 
impeached,  556 ;   Charles  I.  attempts 
to  arrest  members  of,  556,  567;  con- 
stitution  of  ''Long,"  567,  576;   king 
refuses  to  allow  it  to  appoint  militia 
commanders,  557 ;  war  between  king 
and,  657,  558 ;  the  divided,  at  West- 
minster, and  at  Oxford,  658 ;   "■  Mon- 
grel,"    658 ;    upholds    the  authority 
of  the  king,  568 ;  uid  is  so  prevented 
from  overtiirowing  monarchy,  558  ;  im- 
possibility  of    effecting    compromise 
between  Charles  I.  and,  558,  659 ;  the 
dilemma  of,  560;    fiction    of    "kine 
in  Parliament,"  560;  intenrentioa  of 
army   against,    562 ;    king   proceeded 
against  by,   568;  abolition  of  House 
of  Lords,  566, 576 ;  "  LitUe  "  or  "  Bare- 
bone's"    568,   569,    577;    CromweU's 
difficulties  in  obtaining  co-operation  o^ 
572,  578 ;  opposition  to  formation  of 
a  House  of  Lords  by  Cromwell,  573 ; 
government  by,  and  Council  in  State, 
676 ;  the  House  of  Commons  claims  the 
supreme  power,   576;    "Rump,"  576, 
579;    loss  of  representative  chaiacter 
of  Long,   576 ;   dissolution  of   Long, 
forced    by   Cromwell,    676;    the    one 
chamber  Parliament  under  Cromwell ; 
its  constitution   and  acta,    577,  578; 
reassembling  of  the  Long,  679  ;  "  Con- 
vention,"   579,   582;     restoration    of 
House  of  Lords  and  of  a  representative 
House    of    Commons,  582;  acrimony 
of,  against  Presbyterians  and  Puritans, 
583,  584 ;  new  royalist,  583 ;  all  Dia- 
setiters  excluded  from  office  by,  584, 
680;   Long  or  ''Pensioner,"  584-586, 
602;    Corporation    Act,    584;    party 
government,  685,  586 ;  control  by,  fully 
established    under   Qiarles    IL,    586; 
legislation  and  taxation  by,  586,  612- 
614 ;  short  Parliaments  under  Charles 
II.,  588;    decides  to  exclude  tiie  D. 
of  Tork  from  the  throne,  588 ;  altered 
character  of  House  of  Lords  under  the 
Stuarts,  591,  592 ;  peers  summoned  for 
each,  591,  592 ;   moderating  influence 
of   Upper  House    of,    692,   672-'674; 
Charles  II.  appears  in,  692,  593;   in- 
creased representation  of  boroughs  and 
towns  in.  593 ;  increased  influence  of 
middle  classes  on  parliamentary  elec- 
tions, 594 ;  increased  control  of  Lower 
House  over  money  votes,  694,  595 ;  par- 
liamentary suffrage  extended  to  clergy, 
595;  obtains  control  of  the  expenditure, 
595,  596,  684^  686 ;  liberty  of  spe^h 
in,  established,  696,  613 ;  duplicity  of 
Charles  II.  towards,  597-599;  minis- 
ters made  responsible   to,  598,   684; 
office-seeking    members,    602;     high 
salaries  of  great  public  officers^  608 
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hoUowness  of  putv  principles,  608, 
604 ;  Sir  W.  Temple  a  plans  for  reform, 
604;  demands  government  according 
to  law,  606 ;  and  fall  control  of  taxes, 
606 ;  party  straggles,  606,  607 ;  peti- 
tioners and  recusants;  Whigs  and 
Tories,  606, 607, 611, 612, 698 ;  standing 
army  made  conditional  on  consent  oJ( 
612  ;  free  election  of  members  of,  612 ; 
frequent  meetings  of,  demanded,  613 ; 
intensified  practical  bearings  of  party 
straggle,  614,  615, 657  ;  close  boroughs, 
622 ;  works  on  modem  proceedings  of, 
626 ;  commencement  of  parliamentary 
government  by  party,  625,  626;  rela- 
tion of,  to  king,  626 ;  attitude  of  Whigs 
and  Tories  after  the  Revolution,  680 : 
internal  government,  independent  of 
parties  in,  657;  means  by  which 
entry  into  Parliament  is  restricted  to 
the  rich,  660,  661 ;  remuneration  de- 
clined by  members  of,  660;  number 
of  electors  in  eighteenth  century,  662 ; 
opposition  to  extended  and  universal 
suffrage  hj  upper  class,  663,  712,  718 ; 
the  formation  of  the  Lower  House,  664- 
671 ;  present  constitution  of  House  of 
Commons,  664 ;  cohesive  strength  of, 
664,  665 ;  due  to  its  system  of  taxation 
and  self-government,  665;  communi- 
ties as  elective  bodies,  665,  666 ;  Con- 
servatives, 669;  Liberals,  669;  the 
position  of  the  Upper  House,  672- 
675,  682;  composition  of  House  of 
Lords  in  eighteenth  and  nineteenth 
centuries,  672 ;  diminished  representa- 
tion of  the  Church  in,  672 ;  necessity 
of  an  Upper  House  in  a  State  with  a 
changing  popular  representation,  673- 
675;  importance  of  an  organic  con- 
nection between  nobles  and  Com- 
mons, 675;  service  in  Upper  House 
represento  combination  of  property  and 
office,  675 ;  bases  of  reconciliation  be- 
tween Established  Qinrch  and,  677- 
680;  parliamentary  government  the 
ideal  of  a  monarchical  constitution,  681 ; 
formation  of  govemingcabinets,  682 ; 
king  represented  in  Parliament  by 
Crown  ministers,  683;  discretionary 
powers  transferred  from  the  king  to, 
684,  685 ;  consent  of,  required  for  every 
administrative  change,  686;  depend- 
ence of  cabinet  on,  6wS ;  need  of  party 
government  for  law-making  ana  de- 
velopment of  new  business,  687,  688 ; 
concentration  of  ruling  power  in  the 
Lower  House,  687  ;  frequent  change  of 
ministry  due  to  mnltiphcitv  of  dumg- 
ing  intereste,  687,  688 :  unity  of  par^ 
action  requires  fixity  of  party  and  unity 
of  guiding  principles,  688 ;  question  as 
to  legality  of  cabinet  government,  688, 
689;  ministerial  patronage.  690;  forma- 
tion of  parliamentary  pi^es,  696-701 ; 
reco£^tion  of  two  parties,  696, 697 ;  im- 
practicability of  coalition  ministries, 
696 ;  two  fundamental  systems  of  reli- 


gious and  political  views,  represented  by 
Whigs  and  Tories,  697-699 ;  alternate 
sway  of  Whigs  and  Tories,  698,  699 ; 
conservatism  of  the  constitution  of, 
700 ;  theory  and  practice  of  parlia- 
mentary party  government,  70^708; 
difficulty  of  combining  and  directing 
partj  efforts,  702;  narrow  policy  of 
Whig  and  Tory  parties  in  Anne^s  reign, 
702,  703 ;  need  for  connection  between 
cabinet  and,  703,  704  ;  Whiff  intrigue 
and  bribery,  704;  George  III.'s  oppo- 
sition to  party  government,  704,  705; 
extension  of  brioery,  705,  706 ;  epoch 
of  great  statesmen,  705 ;  system  of 
p&rty  government  should  be  judged  by 
ite  broad  results,  706,  707 ;  excellency 
of  English  parliamentary  government, 
707 ;  continental  views  on  this  form 
of  government,  707,  708 ;  literature 
relating  to  party  government,  708; 
ineffective  attempt  to  establish  an  in- 
dependent Parliament  in  Ireland,  714  ; 
representation  of  Ireland  in,  at  the 
Union,  714,  715 ;  rejection  of  universal 
suffrage.  716 ;  and  of  disfranchisement 
of  small  boroughs ;  preponderating  in- 
fluence of  upper  classes  in  return  of 
members  to,  716 ;  exclusion  of  trading 
middle-class  men  and  labourers  from 
franchise,  718 ;  the  Reform  Bill  of  1831, 
ito  rejection  by  Upper  House,  720; 
again  introduced  and  passed  in  1832, 
720 ;  rearrangement  of  seate  for,  as 
provided  by  the  Reform  BUI,  720,  721 ; 
modification  of  electoral  qualifications, 
721 ;  extension  of  franchise  to  copy- 
holders, leaseholders,  tenanto,  and 
occupiers,  721 ;  voting  power  depen- 
dent on  tax  paymente,  721 ;  and  on 
entry  in  the  register;  polling  restric- 
ted to  two  days,  721.  722 ;  great  in- 
crease in  number  of  electors,  722 ;  in- 
creased importance  of  middle  classes 
in,  722;  constitution  of  the  first  Re- 
formed, in  1833,  723;  abrogation  of 
restrictions  on  qualifications  of  capital- 
iste,  723 ;  Jews  admitted  to  House  of 
Commons,  724;  beneficent  legislative 
measures  for  improving  contution  of 
poorer  classes,  724,  725  ;  contradictory 
character  of  tne  suffrage  in  municipal 
and  other  constituencies^  731,  732,  733 ; 
interests,  not  communities,  now  repre- 
sented in,  784^  736 ;  relation  of  parties 
in  nineteenth  century,  786;  strength 
of  moderate  Tories  or  Conservatives, 
Whigs  or  Liberals,  Radicals,  Protec- 
tioniste.  Free-traders,  and  ultra-Tories, 
736  j  difficulties  of  forming  a  cabinet 
arising  from  constant  disintegration 
into  parties,  736,  737  ;  rapid  change  of 
ministries  owing  to  multiplicity  of 
difficult  business^  787;  discussion  of 
petitions  declined  after  1839  owing  to 
their  number,  737 ;  ii^urious  influence 
of  local  bodies  on  character  of  repre- 
sentatives returned  to,  787 ;  fnmcmse 
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extended  to  occopien  whose  mtes  are 
paid  by  landlord,  787,  788 ;  proposal  to 
lower  the  electoral  qualification  to  £5, 
787 ;  party  rivalry  in  promoting  reform, 
788;  paeung  of  the  Reform  Bill  of 
1867,  788;  its  alterations  in  the  con- 
Btitaencies,  in  electoral  qoalificationB, 
and  in  electond  procedure,  738;  in- 
creased number  of  electors,  788,  789, 
744 ;  Irish  bishops  removed  from,  789 ; 
creation  of  judicial  life  peers,  739, 740 ; 
serious  attitude  of  public  opinion  to- 
wards House  of  Lords,  740 ;  attempt  to 
make  suffrage  depend  on  tax-paying, 
not  on  tenure,  742 ;  suffrage  refused  to 
non-tax-paying  occupiers,  742 ;  and 
afterwaros  regranted  to  them,  742; 
introduction  of  the  ballot,  748 ;  demand 
for  equalization  of  franchise  qualifica- 
tion in  boroughs  and  county,  748 ;  and 
for  equally  populated  constituencies, 
748;  satisfaction  of  the  demand  by 
the  Reform  BiU  of  1884-1885,  748; 
modified  electoral  procedure,  744 ;  un- 
fitness of  new  voters  for  the  franchise, 
744;  House  of  Commons  no  longer 
formed  of  communitates,  but  of  mere 
social  groups,  746 ;  parliamentary 
party  government  rendered  imprac- 
ticable, 746 ;  altered  attitude  of,  746 ; 
perilous  condition  of  its  constitution, 
747.  748 

Parliamentary  Reform,    Vide  JReform, 

ParliametUaru  Botls^  282 

Parties.    VicTe  Parliament. 

Patent  roHs^  835,  886 

Paymaster-Qeneraly  694,  695 ;  salary  of, 
694 

Peaoe^  proclamation  of,  by  king,  22, 151  f 
by  ealdormen,  48 :  by  clergy,  68 ; 
of  landlords,  74;  by  Witeni^m6te, 
127  ;  right  to  decide  for  war  or,  estab- 
lished as  a  royal  prerogative,  127, 
208,  452 ;  fines  for  infringing,  151 : 
king's  peace  i>roclaimed  by  special 
commissioned  judges,  225;  justices 
and  guardians  of,  ^7-806 ;  decrees  of 
war  and,  settled  by  great  council  in 
Middle  Ages,  848,  844;  king  the 
supreme  guardian  of,  452 

Peasantry,    Vide  Labourers. 

Peers^  judgment  or  trial  by,  98,  158, 
165,  184,  210,  211,  226,  285,  258,  294, 
889,  840,  846,  850,  409 ;  peerage  non- 
existent in  twelfth  century,  210,  287- 
289 ;  judgment  by,  secured  by  Magna 
Gharta,  ^,  247;  rise  of  hereditary 
peerage,  275,  888;  judicium  parium 
transformed  into  trial  by  jury,  284; 
recognition  of.  840 ;  demand  for  a  court 
of,  for  impeacnment  of  lords  and  mem- 
bers of  Parliament,  840,  841 ;  officials 
of  great  council  not  regarded  as,  850, 
852;  **  peerage"  idea  recognized,  850, 
851,  858,  854 ;  herediUbility  of,  a  con- 
sequence of  the  position  of  magnates 
acquired  by  wealth,  experience,  and  pub- 
lic duties,  851-356, 422, 423 ;  members  of 


Parliament  by  right  of  birth,  351,  353, 
858,  854,  355,  856 ;  distinction  between 
pares  terra  and  pares  of  the  county,  354 ; 
claims  of  archbishops  and  bishops  to 
be,  855;  creation  of,  by  patent,  not 
by  writ,  423 ;  fluctuations  of  the  peer- 
age ;  gradual  increase  of  posaessioiis  by 
royal,  423, 424 ;  creation  of  peerages  by 
the  Tudors,  473, 617 ;  increased  nnmber 
of.  under  the  Stuarts,  591,  592,  617 ; 
sales  of  peerages  by  James  I.,  592,  617, 
620 ;  income  of^  620 ;  election  of,  from 
the  richer  |^nbrv,  661 ;  great  iocieaae 
of  peerage  m  eighteenth  and  nineteenth 
centuries,  661,  672 ;  pretentious  nature 
of  genealogio,  661 ;  the  Percy  genca- 
logy,  661,  662 ;  attempt  hy  nobiUty  to 
restnct  the  number  of  additions  to,  673 ; 
active  share  of,  in  both  State  and  pro- 
vincial government,  675 ;  cabinet  almost 
exclusively  formed  o^  689;  Gomt 
offices  and  great  iState  offices  diiefly 
occupied  by,  690;  angry  feeling  <rf 
people  against  lords  in  1882,  720 ;  pro- 
posal to  create  new  peerages  rejected 
by  king,  720 ;  creation  of  judiciai  life 
peers,  740 

Pe//s,  Oerk  of  the.    Vide  fjedbeoiMr. 

Pemherton,  Chief  Justice,  599,  600 

Pembroke,  E.  of,  244 ;  made  protector  of 
England,  256,  257,  259,  408 

Penalties^  graduated,  for  murder,  75; 
for  breach  of  peace,  violating  diaatity, 
75;  forfeiture  of  fieft  for  felonies 
under  Anglo-Normans,  100,  101 ;  for 
n^lect  to  join  army,  181 ;  for  neg- 
lecting sheriff's  duties;  and  of  sn&- 
jecta  for  neglecting  police  duties,  159 ; 
for  neglectmg  Exchequer  sinmoits^ 
defalcations,  or  refusing  accounts,  183; 
abolition  of  confiscation  penalties,  726 

Peimy  post,  727 

PerdeSf  genealogy  of  the,  662 

Permanent  oouncU.    Tide  CovnoU. 

Personal  service  to  landed  proprieton 
rendered  by  poor  or  landless  freemen, 
8,  73,  74 ;  tenante  and  servanto  called 
Folg[an  and  Hl&fita,  8;  gesith  or 
service,  3;  to  king  reserved  as  an 
honour  for  privilesed  upper  class,  8, 
276;  servanto  and  followers  called 
to  military  service  during  wars,  5; 
gesithmen  specially  retained  for  war, 
5 ;  legal  dependence  of  HlafUta  on  the 
Hl&ford,  6,  10 ;  power  of  limdlord  over 
his  sesith,  11 ;  gesithcundman  or  six 
hun(ued  man,  11,  56,  75;  rdatioa 
of  gesithman  to  his  lord,  17,  74; 
Britons  servants  to  Saxons,  86; 
mer^^  into  Anglo-Norman  feudal 
service,  202 ;  military  personal  service 
of  freeholders  in  Miadle  Ages,  48SL 
438;  remnants  of  serfdom,  623;  of 
individuals  to  the  State,  626 ;  retention 
of  enforced  labour  for  highways,  06, 
687,  648 ;  as  parochial  officers  irenenllj 
shirked  by  individuals,  732;  legid 
sanction  of  voluntary,  in  place  of  com- 
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pulsory,  ffttal  to  Belf-govemmenty  732, 
788;  and  to  protfiction  of  public 
brtemts,  733|  784|  785 

Petawst  186 

Peter  de  JiocKes,  {Bishop  of  Poiton,  260, 
841 

Peter't  pencCy  188,  196 

Petitwn  ofRiqht,  647,  666 

Petitioners,  606,  698 

Petitions,  mode  of  procedure  in  reporting 
and  deciding  on,  by  permsnent  counciL 
827-829,  866,  867;  by  great  council 
in  time  of  Edward  II.  and  III.,  842, 
848;  variously  addressed  to  king, 
council,  and  Houses  of  Parliament, 
tog^ether  or  separately,  868;  limi^ 
tation  of  right  of  petition,  712 

Pickering,  Lord  Keeper,  601 

Pie-powder,  court  of,  811 

PinoemoL.  or  cup-bearer,  16 

Pipe  JiolU,    Yide  Exchequer, 

Pitt,  W.,  694 ;  political  power  of,  706 ; 
union  of  England  and  Ireland  effected 
by,  714,  716;  resignation  of,  716; 
attitude  towards  emancipation,  716 : 
proposals  of,  to  diafranchise  smali 
boroui^hs,  716,  718 

Plantations^  Auditor-General  of,  694 

Poinings,  Sir  Edward,  600 

Pole,  Cardinal,  491 

Poiioe  System :  Anglo-Saxon,  —  Police 
jurisdiction  of  landlords  over  tenants, 
6;  police  control  of  tithings,  7; 
police  supremacy  of  king ;  special  laws 
concerning  peace,  22;  people's  peace 
superseded  by  king's  peace,  22,  28; 
peace  jurisdiction,  ^,  24;  militia  em- 
ployed as  police,  28 ;  system  of  police 
security,  24,  26;  police  duties  of 
tithings  and  hundreds,  42, 48 ;  class  dis- 
tinctions mainly  dependent  on  police, 
79 ;  Anglo-Norman  national  police 
svstem  a  continuation  o^  161,  162. 
Anglo-Norman, — Duties  of  vicecomes 
or  sheriff  as  police  magistrate,  117, 
146;  police  surety  system,  122; 
development  of  the  Norman  police 
control,  161-166;  developed  ibrom  the 
Ang;lo-Sazon  surety  system  ot  main- 
taining peace,  161 ;  police  sureties  of 
Anglo  -  Saxon,  the  francpledge  of 
Normans,  161^  162;  view  of  &anc- 
pledge  established,  152,  281 ;  police 
control  of  tithings,  162,  168;  police 
control  by  king  tiie  result  of  two 
national  elements,  208 ;  limitation  of 
police  power  provided  for  by  Magna 
Charta,  247,  248;  fines  to  be  propor- 
tioned to  the  offence,  247.  Middle  Ages, 
— Police  security,  297;  police  regula- 
tions of  trades,  labour,  price  of  food, 
luxurious  habits^  meals,  public  labour, 
298,  'J99 ;  inefficiency  of  sheriff's  toum 
and  courts  leet  to  deal  with  police 
business,  299;  coroner  appNointed  for 
looking  after  king's  money  interests  in 
cases  of  sudden  death,  299,  800 ;  pro- 
cedure of  coroner's  inquest,  800 ;  j  usticee 


of    trail    baston,    800;     (xmscrvatores 
pads  appointed  for  each  county,  800 ; 
ImiMiary     appointment     of      police 
magistrates ;  dispote  aa  to  appointment 
or  election  of  police  magiateates,  800, 
801,  802 ;  local  police  magistrates  madfi 
permanent    from    1360,    801 ;    police 
duties  of  justices  of  peace,  802-804; 
origin  of  constables  as  guardiAns  of  the 
peace,    806.       Tudor  period, — Ck>unty 
|>olice  system,   466-470;    liability   of 
tithing  passes  to  reeve  and  four  men, 
466 ;  that  of  the  hundred  to  the  grand 
jury,    466;    extension    of    duties    of 
justice  of  the  peace  in  criminal  cases, 
466;    duties    of    police    magistrates, 
466 ;  consolidation  of  police  laws,  467  ; 
regulations     affecting    labour,     467; 
vagabonds    and    berapars,    467,    468; 
trades,  468;   penal  I^slation  against 
Papists  and  Dissenters,  468, 469 ;  police 
regulations    as    to    highways,    626; 
powers  and  duties  of  magistrates  in 
parochial  affairs,  680-634;  constables 
subordinated  to  magistrates  in  place  of 
the  court  leet,  681.    Stuart  period, — 
Harsh  police  system  under  Cromwell, 
670.      Modem    period,  —  Control    of 
police  powers  by  law,  636,  687,  682 ; 
anomalous    influence    of    gentry   on 
police  legislation,  686,  687 ;  functions 
of  magistrates,   687;    lord  lieutenant 
of   counties   usually  first  magistrate, 
641 ;  functions  of  justice  of  the  peace, 
641,  642, 668 ;  duties  of  coroner ;  of  high 
constable ;  and  of  petty  constables,  641, 
642 ;  position  of  police  power  in  self- 
government  as  the  political  bond  of 
society,  642, 648, 668;  controlled  by  hono- 
rary officers,  642, 668 ;  police  penal  laws, 
649 ;  police  administrative  laws,  649 ; 
convictions,  649,  660 ;  orders,  649,  660, 
661 ;  mode  of  appealing  against  orders, 
660-666 ;  special  sessions  of  justices  of 
the  peace,  653, 664  ;  business  of  special 
sessions,    664;    business    of    quarter 
sessions,  664;  writ  of  certiorari,  664, 
666;  writ  ot  habeas  corpus,  666 1  writ  of 
mandamus,  666,  666;    constables   re- 
placed by  paid  police,  727 ;  weakened 
influence  of  magisterial  gentry,  748 
Poor  relief,  under  Anglo-Saxons^  origi- 
nated by  the  clergy,  8  ;  carried  out 
by  monasteries,  61,  620,  622;  iElfred 
the  Great's  contribution  of  the  eighth 
of  his  revenue  for,  61 ;  sums  supplied 
by  nobles,  61 ;   hospitals  and   alms- 
houses attached   to   monasteries,  62 ; 
provided  for,  by  tithes,  64,  620.    Tudor 
period, — Laws  relating  to  poor,  467  ; 
care  of  poor  transferred  from  cleri^  to 
the  parish,  614, 620-623 ;  foundation  of 
poor-law  system,  620,  623;  literature 
relating  to  poor  law,  620;   poor-law 
districts  and  parishes,  usually  the  same, 
628 ;  poor  rate,  624 ;  local  rates  con- 
nected  with   poor   rate,    628;    duties 
of   magistrates   connected  with,  680. 
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Modem  period, — Inflaence  of  land- 
ownen  on  poor  lawB,  686,  687,  711 ; 
poor  rate,  648 ;  poor-law  unions,  644  ; 
rates  collected  by  paid  gnardians, 
644 ;  defective  pauper  legislation,  711 ; 
Poor  Law  Boara ;  improved  legislation, 
727 

Pope,    Vide  Church  (Roman  Catholic). 

Port'OerefM,  66 

Fostdi  system  instituted,  566;  penny 
post,  727 

Postmaster-Oeneralf  696 

Powell,  Judge,  600 

Prcmunientes,  896,  897,  898 

Prwmunire.    Vide  Chwroh. 

Prcspoeitus,  head-borough  or  provost,  the 
responsible  head  of  a  tithing,  28,  24, 
26,  44.  122,  811 

Precedence  as  regulated  by  Statute,  601, 
502 

Presbyterians.  Vide  Ckurch  i(Stuart 
penod). 

President,  Lord,  of  the  Council,  rank  of, 
501,  508,  589,  692 

Press,  censorship  of,  499,  584,  606 ;  in 
the  absence  of  efficient  local  unions 
it  is  the  only  bond  between  society 
and  government,  785,  786;  gradual 
attainment  of  freedom  by  the,  786 

Price  of  bread  regulated  by  royal  decree, 
286 ;  by  parliamentary  enactment,  297, 
298 

Primoffeniiure,    Vide  Inheritance. 

Priors,  summoned  to  Parliament,  847, 
848 ;  deposition  of,  486 

Prisons,  houses  of  correction  under  police 
regulations,  468 ;  county  prisons  subject 
to  inspection  by  sheriffs,  468 ;  officers 
of,  appointed  by  sheriffs,  641 

Protection  tax,  a  source  of  royal  revenue, 
28 

Protector.  Vide  Cromwell,  Pembroke,  and 
York. 

Protestantism  as  a  party  watchword,  607 

Protonotarius,  887 

Provost.    Vide  Prcspositus. 

Public  Health  Act,  727 

PubUc-house  licences,  468,  727 

Public  opinion,  danger  arising  from  allow- 
ing State  matters  to  be  regulated  by, 
747,  748 

Puritans,  conflict  oi^  with  Church  bishops, 
548 ;  rise  of  the  Puritan  army  in  the 
civil  war,  560,  561 ;  superior  disci- 
pline and  enthusiasm  of,  561 ;  views  of, 
as  to  conduct  of  Charles  I.,  661,  562 ; 
religious  toleration  of,  566 ;  unfit- 
ness of,  for  government,  566,  567; 
reaction  against,  575,  581 ;  parlia- 
mentary persecution  o^  581,  582 


Quarter  sessions,  659 

Queen,  Anglo-Saxon,  right  of,  to  hold 

and  dispose  of  landed  property,  26 
Questmofi,  516 


Quia  ernptores.    Vide  Honors  ;  Homort. 
Quonan,  the,  804 
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Rainsford,  Chief  Justice,  589,  600 

Rangers,  824 

Rapes  of  Sussex,  42 

Rakes.    Vide  Taxaition. 

Record  Commission,  publications  of,  96 

Rector.    Vide  Ckurch  (Tudor  pericKl). 

Recusants,  e^ 

Redemptions.  Vide  Land  Tenure  and 
JUhe. 

Redistribution  of  electoral  diBtrictsi,  74S^ 
744 

Redwald  of  East  Anglia,  Bretwalda,  35 

Reeve.    Vide  Mayor  and  Constable,  Police.. 

Reform,  first  beginnings  of  modem 
social,  715,  716 ;  as  al«>  of  administra- 
tive, 716  ;  difficulty  of  initiating  politi* 
cal,  owing  to  position  of  upper  classeB, 
716,  717;  futile  attempts  to  extend 
suffrage,  716,  717 ;  gradual  movement 
in  favour  of,  717  ;  anomalies  in  repre- 
sentation of  the  propertied  classes,  718, 
719  ;  necessity  of  parliamentary,  719 ; 
Wellington  opposes  and  Lord  Grey 
supports  it  in  1830,  719,  720 ;  the  Re- 
form Bill  of  1831,  720 ;  a  tiiird  Reform 
Bill  introduced  and  passed  in  1832,  79D ; 
riots  and  crimes  connected  wi^  Reform 
Bill,  720;  great  increase  of  reform 
measures,  728;  Reform  Bill  of  1851 
for  lowering  the  electoral  qualification, 
787  ;  proposals  made  by  Gladstone  and 
Disraeli,  788  ;  the  Reform  BiU  of  1867, 
788;  the  Reform  bill  of  1872,  743; 
the  Reform  Bill  of  1884-1885,  743 

Refortnation.  Vide  Church  (Tudor 
period). 

Regarders,  824 

Registrar  of  Exchequer.  Yide  Exchequer. 

Reliefs  in  feudal  system,  99,  118,  167, 
168,  245 

Remembrancer  of  Exchequer.  Vide  Sx- 
chequer. 

Rent,  introduction  of  system  of^  in  land 
tenure,  440,  441 

Represent<Uion.    Vide  ParliamenL 

R^esentation  of  the  People  Act,  743 

RepuJUic,  565-^79 

Requests,  Court  of,  883,  508,  509 

Resistance,  the  watchword  of  Whigs, 
697,  704 

Revenue,  source  of  Anglo-Saxon  kings*, 
from  private  and  public  land,  25,  26 ; 
harbour,  military  roads,  customs,  mines, 
flotsam  and  jetsam,  treasure  trove,  and 
forests,  26 ;  from  forfeited  property 
and  fines,  27,  28  ;  from  protection  tax 
and  free  harbourage,  28 :  nee  from  State 
control,  29 ;  of  Anglo-Norman  kings ; 
payment  in  kind  converted  into  pay- 
ment in  money,  118 ;  sources  of,  added 
under  feudal  system,  118 ;  r^evia,  118 ; 
development  of  Norman  fiinance  control, 
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166-177;  Bouce  of  Anglo-Norman 
kings*,  from  lapsed  fiefs,  165,  166. 167  ; 
treasure  trove,  wreckage,  duties,  build- 
ing bridges  and  castles,  166,  174 ;  re- 
lids,  wardship,  marriage,  166 ;  aids, 
shield-moneys,  taxes,  166-168,  172- 
174 ;  royal  demesnes  and  forests,  165- 
167;  local  county  does,  fees,  and 
forfeitures,  168,.  169 ;  money  payment 
demanded  for  all  royal  favoars,  169 ; 
fines  for  liberties  and  franchises,  169  ; 
fines  in  actions  at  law,  170,  171 ;  fines 
for  concessions  of  favou  in  respect  of 
offices,  gnilds,  and  dispensations,  171 ; 
fines  for  regrantinfr  of  fiefs  and  sliena- 
tions,  171 ;  Dan^dd,  174 ;  exaggerated 
estimate  of  Willutm  I.'s,  174,  176 ;  the 
Norman  Exchequer,  178-187;  finance 
the  centre  of  Norman  government,  178 ; 
collected  by  Anelo-Norman  king,  irre- 
spective m.  wul  of  subjects,  208; 
presentation  of  accounts  demanded  and 
obtained  by  the  Commons,  867,  868, 
411 ;  grants  made  for  specified  definite 

Srposes,  867 ;  diminution  in  Crown, 
2;  ordinary  and  extraordinary,  in 
Middle  Ages,  446 ;  high  returns  under 
Cromwell,  671 ;-  expenditure  placed 
imder  control  of  Ihe  House  of  Com- 
mons by  appropriating  special  votes  for 
special  pui^ses,  695 ;  regulation  of  the 
iuumciai  power  by  law,  687-689 ;  ordi- 
nary revenue,  687,  638 ;  extraordinary 
revenue,  688,  689 ;  waste  of  national, 
due  to  landowners,  711 ;  reform  in  the 
finance  department,  726,  727,  741 

Jtevolutum,  611 

J2e9  as  appellation  of  Anglo-Saxon  kings, 
88 

Biehard  /.,  tax  raised  for  ransom  of, 
176;  rule  of;  beneficial  effects  of  his 
absence  from  kingdom,  240 

Bkhard  IL^  faU  of;  brought  about  by 
arbitrary  acts  of  a  committee  of  great 
council,  845 ;  progress  of  constitu- 
tional development  under,  410-412; 
deposition  of,  by  Parliament,  412 

Jiichard  IIL,  reign  of,  420,  421;  de- 
moralized state  of  society  under,  421 

i^tcAmond,  D.  of,  Universal  SufErage  Bill 
of,  716 

Sidingt,    Vide  Triihinga. 

Sights,  Declaiation  of,  612-614 

Sight,  Petition  of,  647,  556 

Saada,  rights  of  Anglo-Saxon  kings  over 
militarv,  26;  obligations  of  people 
to  make,  174,  624;  first  highway 
regulations,  299 ;  repairable  out  of  town 
rates.  307,  625 ;  surveyor  of  highways 
and  highway  rate,  525,  526 ;  highway 
police  relations.  626;  retention  of 
system  of  enforcea  labour  for,  686, 687, 
648;  highway  rate,  648;  highway 
statute  of  1885,  727 

Jiogetf  Bishop.  215 

J2off0r  of  Saiivmry,  grand  justiciary,  215 ; 
founder  of  a  new  official  nobility,  274 

Holh,  Master  of  the^  has  seat  in  perma- 


nent council,  829;  ouiios  rotuhrum 
or,  837;  officer  of  modem  Court  of 
Chancery,  691 

Soils,  Statute,  282 ;  parliamentary,  282 

Boses,  wars  of  the,  417-421 

Soundheads,  557,  698 

Southale,  Dr.,  500.  502 

Soyal  power.    Vide  King, 

Soyal  gerifas,  or  special  magistrates,  55 

Soyston,  Viscount,  692 

Sunnvmede,  244 

Sura*  deaneries,  61 

Sussell,  Lord,  599,  607 

Susseu,  Lord  John,  his  motions  for  re- 
form, 717,  787 ;  Reform  Bill  of,  720 

Sussell,  Sir  Fxaneis,  431 

Suthnd  county,  39 ;  hundreds  of,  41 

S 

Saoa,  122,  140 

Saca  et  sooa,  or  lordships,  66,  77 

St.  Albans,  D.  of,  691 

St.  AUkms,  battie  of,  417 

St.  Augustine,  8.  68 

Saunders,  chief  justice,  699,  600 

Soacoarium.    Tide  Exchequer, 

Soot  Ales,  529 

Soroggs,  chief  justice,  699,  600 

Soutage,  or  shield-money,  basis  for,  110 ; 
calculation  as  to,  129';  purchase  of  re- 
missions from  feudal  service,  184^  186, 
166,  178,  174^  175-177,  286,  287,  860. 
889 ;  land  and  income  taxes  originated 
from,  175 ;  provisions  of  Magna  Charta 
aa  to.  246,  257,  268;  vote  of,  by 
assembly  of  magnates,  262 ;  vote  of, 
by  knights,  262 ;  right  of  Crown  vas- 
sals to  impose,  267;  merges  in  the 
general  ground  tax^  287 

Soutarii,     Vide  Usqutres, 

Seal,  Great,  royal  orders  at  first  given 
verbally,  but  afterwards  the  Great  Seal 
was  used  for  all  writs  and  important 
State  documents,  886 ;  rules  as  to  use 
of,  602  508 

Seal,  Privy,  used  at  first  for  non-offidal 
letters:  prohibited  issue  of  common 
law  suits  under,  886;  signet  replaces 
use  ot,  in  king's  correspondenccu  886 ; 
restrictions  on  use  ot,  411 ;  rules  as 
to  use  of,  602,  508 

Seal.  Keeper  of  the  Great,  219,  601,  692 

Seal,  Keeper  of  the  Pn^i  has  seat 'in 
permanent  council,  880,  831 ;  made 
liable  to  impeachment  by  Parliament 
on  using  the  seal  illegally,  418 ;  rank 
of,  501,  503 

Secretary  of  State,  rank  and  duties  of 
king's  secretary,  502,  508 ;  literature 
relating  to,  602 ;  in  time  of  Charles  II., 
690;  in  modem  times,  698;  division 
of  office,  693,  694 

Secretary  of  Stale  for  American  colonies, 
698  ;  abolition  of,  698 :  foreign  affairs, 
694;  home  affairs,  693;  India,  694; 
Ireland^  696 ;  Scotland,  698 ;  war,  first 
■epazation  of  office  of,  590 
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Sslf'ffovfmmerU,    Vide  OoverrtmerU, 

Seneachal  of  England  or  Lord  High 
Steward.    Yide  Steward. 

Serjeanties,  220 

Ssrvif  number  of,  ocenpying  land  in 
times  of  Edward  and  of  William  I., 
108, 104 

Settlgment,  Act  of,  626,  629,  688 

8ew&rSy  Commiuionen  of,  627 ;  rates  for, 
charged  to  landowners,  527 

Sfxton,  517 

Ska/Uabury,  Lord,  600,  602, 607 

8keep*B  tkinsj  export  of,  restricted  to 
merchants  of  the  staple,  436 

Sheriff.    Yide  Shirgeri/as. 

Shijhmoney,  551,  552,  &4 

iihireg.    vide  Counties, 

iihirgerifa8f  as  judges,  19;  presidents 
of  hundreds  and  county  courts,  20 ; 
appointed  bj  king,  21;  portions  of 
fines  in  royal  courts  paid  to,  27; 
goyemor  of  county  under  the  ealdor- 
man^  51;  merged  later  into  the 
sheriff,  58;  office  purely  administia- 
tive:  duties  of,  52-55;    called   kin^*8 

Serbia ;  judicial  powers  of,  52  ;  financial 
uties  of,  52,  58 ;  military  and  police 
duties  of,  58 ;  legal  duties  of,  58,  54 ; 
derivation  of  name,  54 ;  shirman  per- 
haps another  name  for,  54 ;  appoint^ 
and  deposed  by  the  king,  54;  power 
of.  in  the  hundreds,  54,  55 ;  office  of, 
filled  by  clergy,  67;  replace  earls  as 
governors  of  counties,  116;  identical 
with  Norman  vicecomites,  116,  187; 
fourfold  duty  of  vicecomes  as  king's 
milltaiy  representative,  116-118, 129 ;  as 
royal  justiciary,  117, 145 ;  police  magis- 
trate, 117,  118,  154-159 ;  and  as  royal 
baiUff,  117,  118;  official  esUblishment 
of,  1 19 ;  prevalent  farmine  out  of  office, 
119 ;  duties  of,  in  Anglo-Norman  times, 
119, 174 ;  mode  of  rendering  accounts 
by,  119,  182,  465 ;  exceptions  taken  to 
sheriffs ;  election  of,  granted  for  money, 
119,  120,  169  ;  importance  of  office ; 
filled  by  nobility  and  lords,  and  after- 
wards by  gently,  120  j  office  held  solely 
by  will  of  King,  121 ;  instructions  issued 
to,  121 ;  all  executions  for  distraint 
under  control  of  sheriff,  142;  shexiff's 
toum,  145,  156,  280 ;  offences  of,  sub- 
ject to  penalty,  159  j  duties  of,  con- 
tfoUed  by  special  itinerant  judges, 
223-227;  sheriffs  to  be  appointed  by 
counties,  264;  subordinate  position  of 
sheriffs  in  time  of  Edward  I.,  296; 
modes  of  electing  sheriffs,  296 ;  dimi- 
nished jurisdiction  of  sheriff's  toum 
in  Middle  Ages,  299,  804;  undue  in- 
fluence of  sheriffs  in  election  of  mem- 
bers of  Parliament  in  Middle  Ages, 
883 ;  provisions  enacted  for  remedying 
tiiis,  888,  884;  sheriffs  annually  pre- 
sented to  king  in  Tudor  period,  ^5; 
Charles  II.  devises  the  appointment  of 
subservient  sheriffs  for  forming  packed 
juries,  602 ;  duties  of  aheriffs  in  modem 


period,  651 ;  office  open  to  gentry  only, 
660 

ShimuMf  peifaaps  same  as  shirgolfa  or 
distinct,  54 

Shrewalmry,  £.  of,  500 

Shropshire,  county  of  Scrobsciia,  88; 
exempt  from  fine  for  murder  of  Nor- 
mans, 158 

Shute,  Robert,  511 

Sidetmen,  516 

Sidney,  Algemon,  602,  607 

Sign  manual,  886 

Sir,    Vide  Knight. 

Six-hundred,  or  syxhynde,  man,  75 

Smith,  Sir  Thomas,  507 

Smithaon,  Sir  Hugh,  662 

Soca,  122,  140 

Socage  tenure,  484,  588 

Sochemanni,  Yide  Judicial  Sjfsten 
(Anglo-Norman). 

Society,  state    of,   nnder  Anglo-Saxon 
chiefk,  34 ;  under  AuKlo-Saxon  mon- 
archy,  86-89;    degra&tion   of  smaU 
landowners,   89,    90;    under  Anglo- 
Norman  kin^,  204;  during  Stephen's 
reign,  222 ;  important  share  of,  in  lelf- 
eovemment  in  Middle  Ages,  311-311; 
disoxganized  in  reign  of  Henry  YL, 
415,  416 ;  nnbridlea  warlike  spirit  of 
nobles  and  people  in  reign  of  Edwaid 
lY.,  416-418 ;  terrorism,  419,  420;  de- 
moralization and   disturbed  state  of^ 
nnder  Richard  IIL,  420 ;  position  of  the 
country  gentlemen  in  society  of  Middle 
Ages,  429 ;  effect  of  the  wars  of  tin 
Roses  on,  430;  power  of  individuals  to 
rise  in  social  scale  during  Middle  Ages, 
442 ;   an  element  of  stren^  for  the 
nation,  448;    king  recognized  as  the 
head  of,  450 ;  lessened  warlike  spirit 
of,  under  Tudors,  462,  468;  incretsing 
power  of  gentry,  475 ;  and  of  middle 
class,  475;  division  of,  in  civil  wai^ 
557 ;    declaration  of   the  sovereignty^ 
of,  564 ;  discontent  of,  with  Pduia 
rule  under  Cromwell,  566, 575 ;  ascen- 
dency of  the  middle  clsiss,  568,  69S, 
594 ;    demands  made   by  same,  568, 
577 ;  reaction  of,  against  active  sggies- 
sors  on   its    rights,  580,   581;  con- 
ditions of,  at  the  end  of  seventeenth 
century,  615-684;   increased  nnmber 
wealth,  and  power  of  gentiy,  618-620; 
as  also  of  free  electors,  620-622 ;  com- 
fort of  yeomanry  under  the  TadoA 
620,  621 ;  altered  social  reUCions  of 
aristocracy  and  middle  class,  621 ;  the 
unfranchised  cUsses,  628, 624 ;  stabilitr 
of,  624 ;  relation  between  State  and, 
626,627  ;  discontented  state  of,  after  the 
Revolution,  680,  681 ;  indifference  of, 
for  William  III.,  680,  631;  eztensTe 
share  of,  in  internal  self-government, 
646, 647 ;  importance  of  individuals  per- 
forming public  duties,  646,  647,  667, 
668,  675,  709 ;  increase  of  lords  as  meie 
gentiemen,  675 ;  stable  condition  of,s* 
close  of  ^hteenth  oentory,  711 ;  nse 
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.  of  socialistic  agitation  with  trade  de- 
pression after  1816|  712,  717 ;  first  be- 
ginnings of  modem  spirit  of  social 
reform,  716 ;  revolution  of,  effected  by 
introdnction  of  machineir,  717 ;  trans- 
ference of  power  from  umdowners  to 
capitalists,  717,  719 ;  increasing  num- 
ber of  wealthy  persons  not  fully  par- 
ticipating in  public  duties,  717,  718, 
747;  increase  of  non-Yoting  middle 
class,  719 ;  social  reforms  on  behalf  of 
operatives,  724,  725 ;  diminished  share 
OT  wealthy  and  educated  persons  in 
self-ffovemment,  781,  732  ^  consequent 
devolution  of  national  duties  to  volun- 
tary agents,  733  ;  individual  responsi- 
bility evaded  by  the  ballot,  734 :  the 
power  of  the  press  the  sole  bond  be- 
tween Government  and,  734,  736 ;  in- 
jurious effects  of  releasing  citizens  from 
all  civil  obligations,  743;  diminished 
influence  of  magisterial  gentry,  745; 
the  modem  equality  cry,  746 ;  and  its 
democratic  tendencies^  746,  746 ;  impe- 
rative necessity  of  individuals  resummg 
their  public  duties,  747,  748 

JSoen-gerSfa,  66 

SbiicUors,    Yide  Judicial  System, 

Sbmeraetf  D.  o^  weak  regency  of,  487, 
490,491 

Someraetihire,  county  of  Somersetescira, 
88;  settlement  of  Samorsaetan,  38; 
payment  for  light  to  choose  sheriffs, 
169 

Sbecial  teuionSj  668 

mbulator  or  marshal,  16 

Staffordshire^  county  of  Steadfordsdra, 
38 :  hundreds  of.  41 

Standardy  Battle  of  the.  134 

Stafie  towns  of  the  Middle  Ages,  436 

Star  Chamber ^  Court  of,  336,  466,  641; 
constitution,  functions,  and  extraor- 
dinary criminal  powers  of,  604,  606; 
essentially  a  Committee  of  the  Privy 
Council,  606 ;  origin  of  name,  605 ; 
literature  relating  to,  606,  606;  pro- 
cedure of,  607 ;  torture  resorted  to 
by,  607,  663;  dangerous  powers  of, 
607 ;  variable  character  of,  608 ;  dis- 
cretionary powers  of,  abused  by  the 
royal  council  of  James  I.,  649 ;  illegal 
ordinances  enforced  by,  663 ;  abolished, 
666,  666,  690 

Star  Chamber,  Yide  Judicial  System 
(Tudor  period). 

State,  relation  of  Church  to,  under  Anglo- 
Saxon  kings,  80,  31 ;  nature  of  Anglo- 
Saxon  State,  67,  68;  relation  of 
Anglo-Norman  Church  to,  190-201; 
people  in&vonr  of  separation  of  Church 
and,  246 ;  antagonism  of  Church  and, 
in  time  of  Henry  YIIL,  460 ;  relation 
of  Church  to,  during  the  Stuart  period. 
686y  636 ;  strength  and  stracture  of 
the  English,  after  the  Revolution,  626- 
627 ;  relation  between  society  and,  626, 
627 ;  reconciliation  of  Church  and,  627 ; 
astniDgement    between   Ghoich    and, 


677 ;  Parliament  becomes  the  centre  of, 
by  assuming  the  discretionary  power 
01  government,  686 ;  incompatibility  of 
unity  of,  with  recognition  of  equal 
churches,  729,  730;  relation  of  the 
press  to  the,  736,  736 

Statey  Secretaries  of,    Yide  Secretaries* 

Statute  Bolts,  282 

Statutes  as  distinguished  from  ordinances, 
260, 374-376, 444 ;  assizes,  376  ;  framing 
of,  376 

Statutes  of—de  circumspecte  Agaiis,  618  ; 
Gloucester,  316 ;  Marleberge  or  Marl- 
borouf^,  266,  267;  Marlebridge,  143, 
844 ;  Precedence,  601 ;  Provisors,  400, 
401 ;  Rutland,  317  ;  Westminster,  844 

Statutes,  Quia  emptores.  Yide  Manors 
and  honors. 

Statutes  of  Merton,    Yide  Land, 

Statuium  de  Scaocariumf  317 

Stealiere  or  marshal,  16 

Stephen,  opposition  of  barons  and  derffy 
to,  112 ;  troublous  reign,  112,  113, 222 ; 
concession  of,  to  Church,  193,  199 

Steufordj  Court  of  the  Lord,  509 

Steward,  Lord  High,  an  hereditary  office 
of  little  political  importance,  216 ; 
presides  over  court  for  jurisdiction  over 
king's  servants,  324 ;  has  seat  on  per- 
manent council,  329 ;  continuance  of, 
as  Steward  of  the  Household,  460; 
rank  of,  602,  692 

Steward,  office  of,  in  court  of  Anglo- 
Saxon  kings,  16 

Stewart,  Sir  S.,  692 

Strafford,  Wentworth,  Earl  of,  608,  662 ; 
his  renegade  policy,  648,  663;  im- 
peachment of,  666 

Strator  regis  or  marshal,  16 

Strode,^! 

Subinfettdation,  98 

Subpana,  834 

Suffdh,  county  of  Sndfolc,  88 ;  hnndredi 
of,  41 

Suffolk,  E.  of,  impeachment  of,  871,  416 

Sv^rage,    Yide  Ueform, 

Supreme  Court  of  Judicature.  Yide 
Judicial  System  (Modem). 

Sureties  in  Anglo-Saxon  police  systenii 
24,  26 

Surrey,  Earl  of,  600 

Surrey,  kingdom  of^  86;  county  of 
Snthwai,  88 

Sussex,  kingdom  of,  84^  38;  county  of 
Suthsexia,  88 ;  territory  of  Suthseaxan, 
40 ;  hundreds  of,  41 

Suthanhymbraland,  territory  of,  40 

Swdnqerifas,  or  officers  for  administration 
of  forests,  66 

Swanimote,  court  of,  824 

Synodtm^en,  616 


ToUlagia  or  taxes.    Yide  Ikufatian, 
Tally.    Yide  Exchequer, 
lUUarum^s  oow,  441 
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Taxation^  direct,  nnknowii  to  early  Anglo- 
SazoDBi    28:    danced    or   tax    for 
warding  oil  Daniah  invasions,  29,  128, 
174 ;  toz  levied  in  lien   of  military- 
service,  105,  d60 ;  hydaginm  or  tax  on 
hides  raised  for  providing  paid  soldiery 
by  William  I.,  110, 175 ;  nght  to  direct 
taxation   claimed   by   An^lo-Norman 
kings,  HI ;  tallagiam  leviea  by  Anglo- 
Normans  on  real  estates  exempt  crom 
military  service,  124 ;  on  guilds,  124 ; 
collection  of,  by  town  reeve,  bailiff, 
or  mayor,  124 ;  later  by  towns  them- 
selves, 124,  125 ;  oppression  caused  to 
towns  by  levying  of  taxes  by  landlord ; 
opposition  thereto,  125;  taxation  the 
basis  of  mnnicipal  righto,  126  ;  aids  or 
auxilia,  166,  172;  scntagia  or  shield- 
money,   166,  172-174,   246,  860,  889; 
land  and  income  taxes  derived  from  the 
scutagium,  175 ;  natioiial  opposition  to 
arbitnry,    by   John,    177,  252;   hide 
tax  imposed  by  Richard  1.,  240,  860 ; 
limitation  of,  provided  for  by  Magna 
Gharta,  248,  249 ;  auxilia  and  scnti^ 
made   subject  to    control   of    king's 
vassals,  252,  860 ;  but  this  proviuon 
was  afterwards  abandoned  as  imprac- 
ticable, 257 ;  mode  of  raising  taxes  by 
regency  under  Henry  III^  258 ;  vote  of 
taxes  made  conditional  on  prior  redress 
of  grievances,   262:   right  of   Grown 
vassals  to  vote  or  reiuse  taxes,  262, 268, 
266 ;  county  rate,  288,  807, 811 ;  tithinir 
or  town-ley,  806-808,  811;   hundred 
rate  or  town  cess,  807,  811 1  formation 
of  local  assessment  committees,  808- 
810,  861,  435,  528 ;  complexity  as  to 
assessment  rates,  808,  809 ;  assessors, 
817 ;    taxes  granted   by    barons   and 
prelates  to  Henry  III.,  841 ;  by  barons, 
prelates,  and  Commons  in  Parliament 
to  Edward  L,  842;  blending  of  taxes, 
860,  861 ;  clergy  pay  aids  and  scntages, 
but  refuse  taxation  on  Church  revenue, 
862,  863,  890 ;  exorbitant  taxation  by 
Edward  I..  868 ;  which  leads  to  resist- 
ance by  clergy  and  barons,  868;  and 
to  the  passine  of  the  Statute  de  tallagio 
turn  oonoedendOf  which  requires  that  no 
tax  be  imposed  without  consent  of  Par- 
liament, 364 ;  taxes  granted  for  national 
welfare,  865,  406 ;  tSl  forms  merge  into 
a  land  tax,  an  income  tax,  and  a  tariff, 
865 ;  redress  of  grievances  to  precede 
granto  of  money,  867 ;  summary  of  the 
groups  of  taxpayers,  888-^98 ;  of  Crown 
vassals,  889 ;  of  under  vassals,  389, 890 ; 
all  purchasers  of  fiefs  made  direct  tax- 
payers, 889 ;  boroughs,  889, 890 ;  tenanta 
in  ancient  demesne^  890 ;  clergy,  890  ; 
tax  on  wool,  890,  891 ;  poll  tax,  391 ; 
property  tax,  891-398 ;  scale  of,  defi- 
nitely fixed  by  Parliament,  392 ;  land 
tax,  892,  638 ;  parish  tax,  392 ;  income 
tax,  892,  893,  688,  665,  727;  mostly 
paid  by  knighto  in  the  Middle  Ages, 
427;   deliberations  on  taxes  changed 


from  munioiiMl  meetingB  to  Parliament, 
436 ;  graduation  of  property  tax  aoeord- 
ing  to  class  in  1889,  443;  parochial 
system  of,  470,  516^28;  benevo- 
lences, 478 ;  Morton's  Fork,  478 ;  ton- 
nage and  poundage,  479;  excessive, 
during  reign  of  Eli7Jiheth,  479;  no 
tax  in  any  form  to  be  paid  b^  free- 
men without  consent  of  Parliament, 
547;  ship-money,  551,  652,  564;  its 
legality  condemned  by  Lord  Glarendoo, 
651,  552;  and  by  Wrliament,  664; 
inadequacy  of  the  old  system  of,  for  the 
republic,  671 ;  monthly  assessment  and 
excise  duty,  571,  689 ;  excessive  under 
Cromwell,  571 ;  force  required  for  col- 
lection of  taxes,  571 ;  malt  tax  sub- 
stituted for  feudal  dues  to  Crown,  683 ; 
separate  money  gnmta  by  clergy  dis- 
continued, 695 ;  extraordinary  revenue 
from,  688,  689;  strict  regulation  of 
local  ratii^;,  688,  639 ;  customs,  638, 
667 ;  house  and  window  tax,  688 ;  sub- 
sidies distinct  from  taxes,  688,  667; 
local  taxes  of  modem  period,  643,  666- 
667 ;  church  rate,  648,  665 ;  poor  rate, 
648,  666 ;  borough  n^  648 ;  highway 
rate,  648,  666;  unification  of  system 
of  local  and  State,  665-667;  local  taxes 
assessed  upon  resident  occupier,  666; 
increase  of  local  taxes  in  modem 
period,  667;  prejudicial  taxation  of 
labourers  due  to  landewners,  716,  711 ; 
small  ratepayers  released  from  direct 

gyment  of  rates,  787;   abolition   of 
iglish  church  rate,  740 
Itam,  122, 140 
Tellers  or  cashiers  of  Exchequer.    Vide 

Exi^equer, 
Teothings,  or  titfaings,  42,  48 
Tett  Acty  584,  598;  repealed,  715 
2%an«f,  developed  from  the  genthmen 
or  special  war  tenante,  6;  ascendancy 
of,  6;   worth  of,   10,  11,   14;  power 
o^  in  county  and  national  assemblies, 
10,  77,  78,  86;  property  qualificatioo 
of,  11,  70;  personal  service  to  king; 
term  applied  to  all  royal  servants,  11 ; 

Sersonal  jurisdiction  of,  11;  IMf- 
yndeman  or  twelve-hundred-man,  11, 
75;  higher  court  offices  filled  by,  as 
honoumble  distinction,  16;  inferior  in 
rank  to  ealdorman,  16;  judicial  su- 
premacy of  king  over,  90;  respon> 
sible  for  household  and  tenants,  24; 
heriot  dues  of,  to  king,  27;  position 
of,  in  Anglo-Saxon  State,  M;  were- 
geld  oi,  69,  70 ;  class  relations  of  the 
greater,  77 ;  dignity  not  heritable,  77 ; 
class  relations  of  county,  77 ;  compli- 
cated nature  of  thaneship,  78 ;  limd- 
less,  78;  vassalage  of  one  ^ane  to 
another,  78 ;  thane-right  of  sons,  79 ; 
homo  tiberaliSy  80;  summons  of,  to 
national  assemblies,  88;  vassals  to 
Notman  lords,  98,  108,  202;  number 
of  king^s,  in  time  of  Edward,  108; 
equivalent  to  Komum  tens  mUee,  167, 
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144;  excluded  from  kiiig*B  council, 
202 

Theodore^  Aichbiehop,  69.  60;  Anglo- 
Saxon  Ghtueh  united  nnaer,  87 

Theothingty  or  tithings,  42,  48 

The9aurariu$^  or  chamberlain,  15 

ThrodkmorUm^  Nicholas,  466 

Throne  aaui  Altcar^  aa  a  watchword,  698 

Thvrkill,  goyemor  of  East  Anglia,  51 

J%untanf  Archbishop,  184 

Tin.  exports  of,  restricted  to  merchants 
of  the  staple,  486 

Tit/usy  introdaction  of,  for  churches,  62 ; 
right  ot  Church  to,  recognized  bj 
national  assemblies,  64 ;  apportionment 
of,  for  church  repair,  cLetgy  and  the 
poor, '64,  622;  yote  of;  for  crusade, 
268 ;  diverted  from  parochial  purposes, 
497,  620,  521;  clerg}r  liable  to  poor 
rate  owing  to  possession  of,  624;  re- 
demption of,  724 

Tithing.    Yidt  Jtididal  Sytiem. 

Tithina  man.    Y  ide  OonUMe,  Police, 

TMe,&0 

TolU.  cprant  of,  to  priyate  persons,  28; 
technical  meuiinff,  122, 140 ;  customers 
or  reeeiyers  of,  182 ;  essentially  taxes 
on  consumers.  862,  891 

IlMriss,606.    Yide  Fariianmt. 

Toumament$f  480 

JbwfM,  mode  of  collecting  taxes  from,  hy 
appointed  officials,  124;  acquisition  of 
power  to  farm  their  own  taxes,  124, 
126;  growing  independence  of,  126, 
126 ;  priyileses  granted  to,  126 ;  op- 
pression o^  Dv  Undlords ;  opposition 
to  papaent  of  itaxes  to  landlords,  125, 
126 ;  increasing  importance  of,  241 ; 
representation  of,  in  Parliament,  266, 
269.  867,  868,  886,  887,  670 ;  special 
civic  militia  o^  810 ;  special  court  leet 
of,  810,  811 ;  special  justices  of  the 
peace  and  criminal  courts,  810 ;  quali- 
ncations  of  citixenship^  812;  closely 
connected  with  ooontry  b^jneaas  of 
military,  judicial,  and  taxation  systems, 
812;  staple  privileges  of,  486;  staple 
towns,  486;  initial  incorporation  oi, 
447;  increased  representation  of,  in 
Pariiament,  598,670;  inadequate  repre- 
sentation of,  in  Parliament,  718;  in- 
creased representation  of,  in  1882,  721 

Townehend,  Hon.  T.,  692 

IVcKfe,  regulation  of  price  of  bread,  286, 
298;  of  beer  and  other  necessaries, 
298 ;  regulations  affectinsr  the  baking, 
leather,  wooUen,  malting,  Drickmakiuff, 
coaling,  and  firewood  trades,  298,  468 ; 
wages  of  labourers  fixed  by  lawt  298, 
487,  726  ;  unions  prohibited,  298,  488 ; 
exclusive  exports  of  wool,  sheep's  skin, 
leather,  lead,  and  tin^  granted  to  certain 
towns,  486 ;  opposition  to  foreign  mer- 
chants and  workmen,  487 ;  laws  as  to 
prices,  487, 726 ;  restrictions  on  appren- 
ticeships, 487;  beerhouse  licences, 
licences  for  dealing  in  com,  butter, 
cheese,  468;  formation  of  council  of, 


and  later  of  Board  of,  691 ;  Minister 
for,  698;  enormous  development  of, 
owing  to  introduction  of  machinery, 
717 

7V«7  5outon,  justice  in,  800 

Traitoroue  Correspondence  Act,  712 

Treaeurer,  sale  of  office  of,  171,  220; 
importance  of  office,  220 ;  subsequently 
becomes  that  of  Prime  Minister,  220, 
689;  rank  of  Lord,  601,  608,  689; 
division  of  office  of  LonL  691 

Dreaeurer  of  the  household  has  seat  on 
permanent  council,  829 

Treasure  trove^  right  of  Anglo-Saxon 
kings  to,  26 ;  of  Anglo-Norman  kings 
to,  118,  166,  174 ;  coroner  appointed  to 
look  after  cases  of,  800 

Treaeuryy  or  specie  chamber,  thesaurus 
regis,  179;  senarated  from  Exchequer 
under  Charles  il.,  689  ;  placed  in  charge 
of  a  commission,  689;  First  Lord  of 
the  Treasury,  691,  692;  junior  lords 
of  the,  691,  692 ;  officers  of  the  depart- 
ment of  the,  692 ;  large  staff  of  the 
department,  692 

Tresilian,  C^ef  Justice,  executed  for 
attempting  to  maintain  legality  of  a 
royal  ordinance,  819,  820 

Triennial  Act,  566 

Triers.  887,  866 

Trinoaa  necessiias^  provision  of  armies, 
building  of  castles,  repairing  of  bridges, 
27,  64,  174 ;  incumbent  on  clergy,  192 

Trithingsy  or  ridings,  41,  42;  tithings 
miscalled  trithings,  42 

Tungerifas,  66 

Twelfhyndeman.    Vide  Thane. 

Twdve-hundred'enan.    Vide  Thane, 


Ultra-'Tories.    Vide  Parliament. 

University  Reform  Aots^  742 

Usher  of  EMikequer.    Yide  E»^equer. 


Vagdbonds,  legislation  against,  467 

V<urants,  rcj^ations  against,  620,  621, 
622;  alarming  increase  of,  in  reign 
of  Elizabeth,  621 

Valentine^  Benjamin,  judicially  con- 
demned for  a  speech  in  Parliamenti 
668 

VerdererSt  824 

Vere^  Alfred  de,  216 

Vere,  Henry  de,  216,  217 

Vestry,  619.    Vide  Parishes. 

Ftcor.    Vide  Church  (Tudor  period). 

Vicar-Oeneral,  has  precedence  of  all 
king's  subjects,  601 

VicecomeSf  Norman,  equivalent  to  shix- 
^rdfk,  116.    Vide  Bkirgerifas. 

Vusinetmny  6 
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vuia,\n 

VUIoUb,  615 

VUleinSy  nnmber  holding  land  in  times  of 
Edward  and  of  WUUAm  I.,  103,  104, 
106;  **regaidant"  and  *<in^i068,"  280 ; 
as  lawmen,  281 ;  emancipation  of,  with 
rise  of  leaaeholding.  441 ;  insurrection 
caused  by  attempts  to  reintroduce 
TilleinajKe,  441;  copjhold  and  priyi- 
leged  Yuleinage,  441 ;  unrepresented  in 
Parliament,  &1,  628;  oppression  of, 
bv  nobles,  487 ;  tenure  by,  628;  reform 
measures  for  preventing  villeiiuige,  726 


W 


Waa$9t  regnlation  of,  628,  726.  Vide 
also  Trade, 

Wales  represented  in  Parliament  during 
Tudor  period,  474 

Tra/pofo,H.,  692,  694 

Walpole,  Sir  Edward,  692 

WcUpole,  Sir  Robert,  690;  beneacial 
administration  of,  704 

Walter,  Chief  Baron,  dismissed,  660 

Waltheqf,  last  Saxon  ealdorman,  104 

Wapentdkey  the  northern  equivalent  of 
the  hundred,  41 

War,  right  of  declaring,  originally  rested 
with  the  people,  16;  but  was  super- 
seded in  later  times,  17,  18 ;  right  to 
decide  for  peace  or,  established  as  a 
royal  prerogative,  128,  208, 462 ;  Secre- 
tary of  State  for,  694 ;  department  of, 
694,  726 

Warden,  Chief,  of  the  Forests,  826 

Wardmote,  487 

Wards  and  Liveries,  Court  of,  609,  610 

Wardship  of  Norman  feudal  lords  over 
heiresses  under  age,  99, 100 ;  and  rieht 
to  dispose  of  them  in  marriage,  100; 
revenue  of  Anglo-Norman  kings  from, 
166,  167,  168 ;  regulations  as  to,  made 
by  Magna  Charta,  246;  Court  of 
Wards,  610 ;  discontinuance  of  feudal 
dues  on,  688 

Warenne,  W.  de,  216,  276 

WartDichshire,  county  of  Warewicsciia, 
88 ;  hundreds  of,  41 

Wewhts  and  Measures,  unification  of,  by 
Mojgna  Charta,  249 

WeUingion.  D.  of,  opposed  to  reform, 
719,  720 

WelshmetL  low-class  grade  of,  80 

Wentworth.    Vide  Strafford, 

Wereaeld,  or  fine  fixing  the  worth  of 
ranks,  10 ;  of  king  and  lower  degrees 
of  rank,  14 ;  of  bishops,  69,  70 ;  of 
archbishops  and  clergy,  70;  of  gerdfa 
and  ealdorman,  76 ;  of  massthanes,  78 

Wessex,  kingdom  of,  84 ;  supremacy  of, 
86 :  rise  or,  86 ;  shires  of,  88 ;  temtory 
of  Westseaxan,  40 ;  as  province,  61 

Westmoreiand,  wards  of,  41 

WhiffS,  606.    Vide  Parliameni, 

Whttsun-aUs,  629 


Whtr,,  contraction  for  Wihtiaed,  1 

Wic-^irefa,  or  xoysl  magistrate,  56 

WU/red,  Romanizing  influence  o^  on  the 
Ajiglo-Saxon  Chnreh,  71,  72 

Wilkss,  election  of,  663 

William  I,,  title  of  claim  as  king  of 
England,  93,  96,  96;  claims  poeaes- 
sion  of  Enffiish  soil,  97;  paid  army 
employed  by,  110;  acknowledges 
ancient  judicial  system,  promises  a  col- 
lection of  Saxon  laws,  136 ;  suppoied 
revenue  of,  176 ;  power  of  the  ChnRh 
recognized  by,  188,  196,  197;  oonit 
days  of,  201,  202;  personal  govern- 
ment of.  206-207,  221 

Wiliiam  III.,  crown  of  E^land  kaas- 
f erred  to,  611 ;  recognition  of  Deels- 
ration  of  Rights  by,  612 ;  lack  of  lym- 
pathy  between  the  people  and,  6S0, 
702 ;  advantage  of  his  rule  to  nsiioB, 
702 

William  Mufus,  abuse  of  rights  as  feodsl 
suzerain,  112,  191 ;  quaird  of,  with 
Archbishop  Anselm,  196,  197;  claiiBi 
and  exerases  rights  of  investitue  of 
bishops ;  compromises  the  dispute,  197, 
198 ;  governs  by  a  royal  fthaplain  as 
deputy,  216,  221 

Willtams,  bishop  and  lord  dianeelkr, 
601 

Wiltshire,  coun^  of  Wiltesctia,  38; 
settlement  of  Wilsaetaa,  88 

Winoheloombeshire,  a  county  inoorpoisted 
with  Gloucester,  40 

Winchester,  bishop  of,  216,  260,  8S1, 
600 

Witan.    Vide  Judicial  System. 

Witan,  experienced  lawmen,  7;  ap- 
pointed by  king  to  decide  difficult  cam, 
20,  81 ;  membeiB  of  national  aasemUj, 
88,88 

Wite,    Yid9  Fmes, 

Witenagemdte,  representative  assembly 
of  luidlords,  in  Anglo-Saxon  tim«B, 
10;  right  of,  to  depose  the  king,  32; 
clergy  in,  67;  character  of,  84,  85; 
not  a  parliament  but  a  king's  ooondl, 
86 ;  feebleness  of,  90 

Withers,  Sir  Francis,  600 

Wolsey,  Cardinal,  rebuffed  in  Hoiue  of 
Commons,  479;  duplicity  of,  489; 
suggests  renunciation  of  the  supremacy 
of  Rome  to  Henry  VIII.,  489;  chief 
adviser  of  Henry  VUL,  604 

Woodmote,  824 

Woodwards,  824 

Wool,  duty  on,  862,  863, 410 ;  export  e^ 
restriotel  to  merchants  at  the  itspk, 
486 

Worcester,  exempt  from  fines  tor  morder 
of  Normans,  168 

Worcestershire,  county  of  WirceBtresdxa, 
88  ;  hundreds  of,  41 

Writ  of  certiorari,  664;  Aofissf  corpeSt 
666 ;  mandamus,  666 

Wuifatan,  last  Saxon  bishop^  104 

Wyatt,  Sir  Heniy,  600 
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Teoman,  441,  460,  620,  621 

Torhy  a  staple  town,  486 

Torhy  D.  oi;  8d0;  protector,  416,  417; 

asoendt  throne  as  Edward  lY.    Vide 

Edward  IV. 


York,  D.  of.    Vide  Jamei  IL 

Tork,  house  ofj  strugstlea  of,  with  hoiue 

of  Lancaster,  416-420 
Yorkshire,    county   of   Eboraocira,   88; 

trithings  of,  41 
Young,  Tliomaa,  880 


THE   END. 
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